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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  Service  Commissioii. 

Sam  P«  Ken nxdt»  Freflident,  ijuiis- 

ton. 
B.  H.  CoOFEB,  Montgomery. 
a  p.  Gaillabd,  Mobile. 


Atteous   Muujn,   Seeretary,   Moni- 
gomery. 

ARIZONA. 
Corporation  Conunitaieii. 

Amos  A  Beits,  Chairman,  Phoenix. 
F.  A.  Jones,  Phoenix. 
D.  F.  JoHNBOK,  Phoenix. 


A.  E.  Stblzeb,  Secretary,  Phoenix. 

ARKANSAS. 

Corporation  Commiffon. 

H.     R.    WiuoN,    Chairman,    Little 

Bock. 
Thomas  E.  WO#d,  little  Bock. 
W.  G.  BsASHEB,  Little  Bock. 


Gut  a  Fbeeliitq,  Secretary,  little 
Bock. 

CAUFORNIA. 

Railroad  CommitMoii. 

Edwin  O.  Edgebion,  President,  Flood 

Bldg.,  San  Francisco. 
H.  D.  LovELAND,  Flood  Bldg.,  San 

Francisco. 
Haslet  W.  Bs(xndi«e,  Flood  Bldg., 

San  Francisco. 
Jmunq   MAsaxN,    Flood    Bldg.,    San 

Fkancisco. 
Fkank  B.  Devlin,  Flood  Bldg.,  San 

Francisco. 


W.    S.    Wbxxaks,    Seeretaiy,    San 
Francisco. 


COLORADO. 
Publle  Utilities  CommlsMOB. 

Leboy  J.  Williams,  Chairman,  State 
Capitol,  Denver. 

A.  P.  AiTDEBBON,  State  Capitol,  Den- 
ver. 

Gbant  E.  Haldisman,  State  Capitol, 
Denver. 


Geobge    a.    Flannigan,    Secretary, 
Denver. 

CONNECTICUT. 
Public  Utilities  Commiaaon. 

BicHASD  T.  HiGGiNS,  Chairman,  Wi» 

sted. 
Chab.  C.  Elweix,  New  Haven. 
Joseph  W.  Alsop,  Avon. 


Henry  P.  Billings,  Secretary,  Hart- 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commission. 

Bbigaoieb     General     Charles     W. 

KuTZ,    Chairman,    District    Bldg., 

Washington. 
Louis    Brownlow,    Florence    Court, 

Washington. 
W.  Gwynn  Gardiner,  District  Bldg., 

Washington. 


Walter  C.  Allen,  Executive  Secre- 
tary, District  Bldg.,  Washington. 

FLORIDA. 
Railroad  Commission. 

R.  Hudson  Burr,  Chairman,  Talliti 

hassee. 
Newton  A.  Butch,  Tallahassee. 
Royal  C.  Dunn,  Tallahassee. 


Lewis  G.  Thompson,  Secretary,  TM- 
lahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA. 

Railroad  CommiMion. 
CHABrJcs     M.'    CA2HiLER,     Chairman, 

Atlanta. 
Paul  B.  Trammell,  Dal  ton. 
James  A.  PBRftv,  Lawrenceville. 
John  T.  Boifeuiluet,  Macon. 
J.  m.  PBIC9,  Athens. 


Albert  Collier,  Secretary,  Atlanta. 

HAWAIL 

Public  Utilities  Commission. 

William     T.      Cabdbn,     Chairman, 

Honolulu. 
Alex.  J.  Gignoux,  Honolulu. 
Ingram  M.  Stainback,  Honolulu. 


H.  P.  O'StTLLiVAN,  Secretary,  Hono- 
"latiii 

IDAHO. 
Public  Utilities  Commission. 

A.  L.  Freehafer,  President,  Boise. 
George  E.  Erq,  Boise. 
E'  'M.'  Sweeley,  Boise. 


C.  J.  Callahan,  Secretary,  Boise. 

ILLINOIS. 
'Public  Utilities  Commission. 

Thomas      E.      Dempot,     Chairman, 

Springfield. 
Frank  H.  Funk,  Springfield. 
Walter  A.  Shaw,  Springfield. 
P.  J.  LuoEY,  Springfield. 
JAME8  H.  WiLKERSON,  Springfield. 


R.  Allan  Stephens,  Secretary, 
Springfield. 

INDIANA. 
,  Public  Service  Conunission. 

E.  I.  Lewis,  Chairman,  State  House, 
Indianapolis. 

J.  W.  'MoCabdu:,  State  House,  In- 
dianapolis. 

GtCNN  VAvAxnaSN,  State  House,  In- 
dianapolis. 


Fred  B.  Johnson,  State  House,  In« 
dianapolis. 

Paui^  p.  Hatnes,  State  House,  In- 
dianapolis. 


Carl  H.  Mots,  Secretaiy,  126  State 
House,  Indianapolis. 

•  IOWA. 
Board  of  Railroad  Commissioners. 

Dwight   N.   Lewis,   Chairman,   De« 

Moines. 
John  A.  Gdihsr,  Winterset. 
Charles  Webster,  Waucoma. 


George    L.    MoCauohan,    Secretary, 
Des  Moines.  ' 

KANSAS. 
Public  Utilities  Commisnon. 

John  M.  Kh^kel,  ChairmaxL,  Hutch- 
inson. 
W.  L.  HuoGiNS,  Emporia. 
C.  W.  Green,  Kansas  City. 


Cabi.  W.  Moobe,  Secretary,  Kinsley. 

KENTUCKY. 
Railroad  Commission. 

Laurence  B.  Finn,  1st  Diat.,  Chair- 
man, Franklin. 

SiD.  T.  Douthitt,  2d  Dist.,  New 
Castle,  Ky. 

H.  G.  Garrett,  3d  Dist.,  Winchester, 
Ky. 


Richard    Tobin,    Secretary,    Frank- 
fort. 

LOUISIANA. 

Railroad  Commission. 

Shelby  Taylor,  Chairman,  Crowl«y. 
John  T.  Michel,  New  Orleans. 
HuEY  P.  Long,  Shreveport. 


Hbnby  Jasibembkx,  Secretary,  Batoa 
Kouge. 
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PUBLIC  SERVICE  COMMISSIONS. 


MAINE. 

PuUic  Utilities  CommiMion. 

Benjamin    F.    Cleaves,    Chairman, 

Augusta. 
Hebbebt  W.  Tbafton,  Augusta. 
Albert  Gbeenlaw,  Augusta. 


Geoboe  F.  Giddinos,  Clerk,  Augusta. 

MARYLAND. 

Public  Service  ComnuMion. 

John  Milton  Redtsnider,  Chairman, 
Munsey  Bldg.,  Baltimore. 

James  C.  Lego,  Munsey  Bldg.,  Balti- 
more. 

J.  Frank  Hakpbb,  Munsey  Bldg., 
Baltimore. 


WiUJAM  W.  PoTTBB,  Capitol  Bldg., 

Lansing. 
SHEBa£AN  T.  Handy,  Ci^ito^  Bldg., 

Lansing. 
Samuel  Odell,  Capitol  Bldg.,  Lan- 
^  Bing. 

Will  H.  Bbunson,  Secretary,  Capi- 
tol Bldg.,  Lansing. 

MINNESOTA* 

RailroacI  and  Warehouse 
Commission. 

Iba  B.  Mills,  Chairman,  State  Capi« 

tol,  St.  Paul. 
O.  P.  B.  Jaoobson,  State  Capitol,  St. 

Paul. 
Feed  W.  Putnam,  State  Capitol,  St. 

Paul. 


Bknj.  T.  Fendall,  Secretary,  Mun- 
sey Bldg.,  Baltimore. 

MASSACHUSETTS. 
Public  Service  Commissioii. 

Fbbdqugk    J.    MACLEOD,    Chairman, 

Cambridge. 
Bvebbit  B.  Stone,  Springfield. 


A.  G.  Clausen,  Secretary,  St.  PauL 
MISSISSIPPL 

Railroad  Commission. 

F.  M.  Shepfabd,  President,  Richton, 
Geoboe  R.  Edwabds,  McCool. 
W.  B.  Wilson,  Corinth.' 


Andbew  a.  Highlands,  Secretary, 
167  State  House,  Boston. 

Board  ol  Gas  and  Electric  Ugbt 
Commissioners. 

Alon2X>  R.  Whbd,  Chairman,  15  Ash- 
burton  Place,  Boston. 

MoBBis  SCHAFF,  16  Ashburtou  Place, 
Beaton. 

Solomon  Ij&wbnbebq,  15  Ashburton 
Place,  Boston. 


R.   G.   TOBBT,   Clerk,    16   Ashburton 
Place,  Boston. 

MICHIGAN. 
Public  Utilities  Commission. 
WnuAH  M.  Smith,  Cbairman,  Capi- 
tol Bldg.,  Lansing, 


Jakes  Galceban,  Secretary,  Jackson. 

MISSOURL 

Public  Service  Cemmission. 

William  G.  Busby,  Chairman,  Jef- 
ferson City. 
Edwin  J.  Bean,  Jefferson  City. 
David  E.  Blaib,  Jefferson  City. 
Noah  W.  Simpson,  Jefferson  City. 
Edwabd  Flad,  Jefferson  City. 


N.  E.  WiLUAMS,  Secretary,  Jefferson 
City. 

MONTANA. 

Board    of    Railroad    Commissioners 

and  Public  Serrice  Commission. 

Daniel  Botle,  Chairman,  Helena. 
J.  E.  MoCoBMiCK,  Helena. 
Lee  Dennis,  Helena. 


W.  J.  Haynes,  Secretary,  Helena. 
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PUBLIC  SERVICE  COMMISSIONS. 


NEBRASKA. 

Slate  Railway  Commission. 

Thomas  L.  Hall,  Chairman,  State 

Capitol,  Lincoln. 
H.  0.  Taylor,  State  Capitol,  Lincoln. 
T.  A.  Bbowne,  State  Capitol,  Lincoln. 


Vacancy. 


NEVADA. 

Railroad    Commission    and    Public 
Service  Commission. 

J.  F.  Shaughnessy,  Chairman,  Car- 
son City. 
W.  H.  Simmons,  Reno. 
J.  G.  ScBUOHAK,  Carson  City.  ' 


E.    H.    Walkeb,    Secretary,  *  Carson 
City. 


NEW  HAMPSHIRE. 

Public  Service  Commission. 

William   T.    Gunnison,    Chairman, 

Rochester. 
Thomas  W.  D.  Worthen,  Concord. 
John  W.  Stobbs,  Concord. 


Walter  H.  Timm,  Clerk,  Concord. 


NEW  JERSEY. 

Board  of  Public  Utility  Commis- 
sioners. 

John  W.  Slocum,  President,   Long 

Branch. 
Alfred  8.  March,  New  Brunswick. 
Gbohob  P.  Wright,  Paterson. 
Habrt  L.  Knioht,  Medford. 
Andrew  Gaitl,  Jr.,  Ridg^eld. 


Altred  N.  Barber,  Secretary,  Tircn- 
ton. 


NEW  MEXICO. 
State  Corporation  Commission. 

Hugh  H.  WiLUAiis,  Chairman,  Santa 

Fe. 
J.  M.  Luna,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fe. 


A.  L.  Morrison,  Clerk,  Santa  Fe. 

NEW  YORK. 

Public  Service  Commission,  1st 
District. 

Lewis  Nixon,  49  Lafavette  St.,  New 
York  City. 


James    B.    Walker,    Secretary,    49 
Lafayette  St.,  New  York  City. 

Public  Service  Commission,  2d 
District. 

Charles  B.  Hill,  Chairman,  Albany. 
Frank  Irvine,  Albany. 
John  A.  Barhite,  Albany. 
Thomas  F.  Fennell,  Albany. 
Joseph  A.  Kellogg,  Albany. 


Francis  X.  DiSNsr,  Secretary,  Al* 
bany. 

NORTH  CAROLINA. 
Corporation  Commission. 

William  T.  Lee,  Chairman,  Raleigh. 
George  P.  Psll^  Raleigh. 
A.  J.  Maxwell,  Raleigh. 


B.  0.  Self,  Clerk,  Raleigh. 

NORTH  DAKOTA. 
Board  of  Railroad  Commissionen. 

S.  J.  Aandahl,  President,  litchville. 

C.  F.  Dupuis,  Bismarck. 
Frank  Milhollan,  Bismarck. 


J.  H.  Calderhbad,  Secretary,  Bis- 
marck. 

Fred  Bremier,  Director  Division  of 
Utilities,  Bismarck. 
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PUBLIC  SEKVIGE  COMMISSIONS. 


OHIO. 

Public  UtiiitiM  CommMsion. 

CHABLB6    C.    Mabshall,    Cliainnan, 

Columbus. 
Beeches  W.  Waltebmibk,  Columbua 
Bybon  M.  ClbnDbnino,  Columbus. 

G.  C.  Maxwell,  Secretary,  Columbus. 

OKLAHOMA. 

Corpomtioii  ComnuMion. 

AXT.    L.   Walkbb,   Chairman,   Okla- 
homa City.   ' 
Campbell  Busssll,  Oklahoma  City. 
R.  £.  Echols,  Oklahoma  City. 

P.   E.  Glenn,   Secretary,  Okhihoma 
City. 

OREGON. 
PaUic  Serrica  Commistioii. 

Fbbd  G.  Buohtel,  Chairman,  Salem. 
Htlket  H.  Cobkt,  Salem. 
Fred  A.  Williams,  Salem. 


Attobnet    Fbanouoo    Yxllanueva, 

Jr.,  Secretary,  Manila. 

PORTO  RICO. 
Public  Service  Commisrion. 

JoBti  £.  Benedicto,  Chairman,  San 

Juan. 
Vacancy.    ■ 

J.  W.  Bonnsb,  San  Juan. 
Manuel  CAMui^AS,  San  Juan. 
Gttillebmo  Ebtetes,  San  Juan. 
Paui*  G.  Milleb,  San  Juan. 
A.  Ruiz  Soleb,  San  Juan. 
Josifi  G.  Tqbbes,  San  Juan. 
L.  Santeago  Carmona,  San  Juaa. 


Ed  Wbight,  Secretary,  Salem. 

PENNSYLVANIA, 
Public  Service  Cemniission. 

Wm.  D.  B.  Ainby,  Chairman,  Harris- 
burg. 

S,  Rat  Shelby,  Uniontown. 

John  S.  Rhxino,  Harrisburg. 

Samuel  M.  Clement,  Jr.,  Philadel- 
phia. 

Milton  J.  Bbecht,  Lancaster. 

James  Aloobn,  Harrison  Bldg.,  Phila- 
delphia. 

John  W.  Rbed,  Clearfield. 


Pablo  Bebga,  Secretary,  San  Juan. 

RHODE  ISLAND. 

Public  UtUities  CommiMimi. 

William  C.  Bliss,  Chairman,  19  Col* 

lege  St.,  Providence. 
Samuel  E.  Hudson,  Woonsockei. 
Robert  F.  Rodman,  Lafayette. 


John    W.   Rows,    Secretary,   Provi- 
dence. 

SOUTH  CAROLINA. 

Railroad  Commission. 
Fbank  W.  Shealt^  Chairman,  Co* 

lumbia. 
James  Cansleb,  Columbia. 
H.  H.  Abnold,  Columbia. 


A.  B.  MnxAB,  Secretary,  Harrisburg. 

PHILIPPINE  ISLANDS. 
Public  Utility  Commission. 
JuDOB  Mabiano  Cm,  Commissioner, 
Manila. 


J.  P.  Dabby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 

Board   of  Railroad   Commissioners. 

J.  J.  Murphy,  Chairman,  Pierre. 
J.  W.  Raish,  Vice  Chairman,  Pierre. 
D.  E.  BRiapiNE,  Faith. 


H.  A.  Ustbud,  Secretary,  Pierre. 

TENNESSEE. 

Railroad  and  Public  Utilities 
Commission. 

B.  A.  Enloe,  Chairman,  Nashville. 
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PUBLIC  SERVICE  COMMISSIONS. 


H.  H.  Hannah,  Nashville. 
George  N.  Wblc^,  Nashville. 
Miss     Willie     Fields,     Secretary, 
Nashville. 

TEXAS. 

Railroad  Commission. 

Allison  Mayfield,  Chairmaii,  Aus- 
tin. 
Eable  B.  MATFiErj),  Austin. 
Clabence  E.  Gilmobe,  Austin. 


E.  R.  McLean,  Secretary,  Austin. 

UTAH. 

Public  Utilities  Commission. 

Judge    Joshua    Greenwood,    Presi- 
dent, Salt  Lake  City. 
Henbt  H.  Blood,  Salt  Lake  City. 
Warren  Stoutnoub,  Salt  Lake  City. 


T.  E.  Banning,  Secretary,  Salt  Lake 
City. 

VERMONT. 

Public  Service  Commission.    ^ 

Walter  A.  Dutton,  Chairman,  Hard- 
wick. 
WiLijAM  R.  Warner,  Vergcnnes. 
Eli  H.  Porter,'  Wilmington. 


Neil   D.    Clawson,   Clerk,   Brattle- 
boro. 

VIRGINIA. 

State  Corporation  Commission. 

W^iLUAic  F.  Rhea,  Chairman,  Rich- 
mond. ^ 
Alexander  Fobwabi>,  Richmond. 
Berkley  D.  Adams,  Richbond. 


Richard    T.    Wilson,    Clerk,    Rich- 
mond. 

WASHINGTON. 

Public  Service  Commission. 

E,  V.  Kuykendall,  Chairman,  Olym- 

pia. 
Hance  H.  Cleland,  Olympia. 
Frank  R.  Spinniko,  Olympia. 


J.  H.  Brown,  Secretary,  Olympia. 
WEST  VIRGINIA. 

Public  Service  Commission. 

George    R.    0.    Wiles,    Chairman, 

Charleston.  , 

E.  F.  Morgan,  Charleston. 
Ernest  D.  Lewis,  Charleston. 


R.  B.  Bernheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 

Railroad  Commission. 

Cabl  D.  Jackson,  Chairman,  Madi- 
son. 
Henry  R.  Truhbower,  Madison. 
John  S.  Allen,  Madison. 


C.  D.  Sb  Chtvereix,  Secretaxy,  Madi« 
son. 

WYOMING. 

Public   Service   CommissioB. 

Claude      L.      Draper,      Chairman, 

Cheyentie. 
Maurice  Groshon,  Cheyenne. 
H.  M.  Huntington,  Cheyenne, 


R.  S.  Mbntzer,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
kJblPORTS 

Ann.    Proc.    Nat.    Amo.    R.  Annual  Frooeedings  of  the  National  Associa- 

Gomrs. tion  of  Railway  Commissioners. 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com* 

mission. 

"        "    Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 

"        "    Ariz.  R.  C Arizona  Railway  Commission  Annual  Reports. 

J  909-10. 
.  *        "    Ark.  R.  C Arkansas    Railroad    Commission    Annual    Re- 
ports. 

*  ^    Cal.  Bd.  R.  Co.  ..California   Board  of   Railroad   Commissioners. 

Annual  Reports. 

"        **    Can.  R.  0 Board  of   Railway  Commissioners  of  Canada 

Annual  Reports. 

**  "  Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities Commission. 

"        "    Col.  S.  R.  C Colorado   State  Railroad   Cominission    Annua] 

Reports.     1907-14. 

*  "    Conn.  P.  U.  0.  ..Annual  Report  of  the  Connecticut  Public  Util- 

ities Commission. 

*  •*    Conn.  R.  0 Annual    Report   of   the   Connecticut    Railroad 

Commissioners.     1853-1911. 
"        ••    Dist.  Col.  P.  U.  C.  Annual   Report   of  the   District  of   Columbia 

Public  Utilities  Commission. 
^        "    Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 
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Illinois. 

niinolB  Northern  Utilities  Ck>.,  Re,  P.U.R.1919D,  p.  817. 

Second  block  in  rates  specified  for  general  lighting  seryice  stated  as  0 

cents  per  kilowatt  hour  gross  instead  of  8  cents  per  kilowatt  hour 

gross  (June  17,  1919). 
First  block  of  the  energy  charge  in  the  schedule  for  optional  large 

light  and  power  service  made  to  read  500  kilowatt  hours  instead 

of  800  kilowatt  hours  (July  15,  1019). 

New  Torky  First  District. 

Standards  for  Testing  Meters  Of  Electric  Light  Corporations,  Re,  P.U.R. 
1917E,  p.  356. 
Subdivision  A  of  Section  8  and  subdivision  A  of  Section  9  modified 
by  extending  the  time  within  which  the  meters  must  be  tested 
to  at  least  once  .every  thirty  months,  and  at  least  once  in  every 
forty-two  months  respectively  (August  22,  1919). 

Oregon. 

Portland  Railway,  Lig^t  &  Power  Co.,  Re,  P.U.R.1919A,  p.  513. 

Bates   on   Oregon    City   line    and   on    Springwater   Division    modified 
(August  11,  1919). 
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i^VTSlANA  SfTPKEMM  OOUBT. 

BROOKS-SCANLON  COMPANY 

v. 

RAILEOAD  COMMISSION  OF  LOUISIANA. 

[No.  23^37.1 

(144  La.  — ,  81  So.  727.) 

Service  —  Ahandimment  -^  Duty  te  operate  —  JLeaee. 

1.  A  foreign  logging  and  sawmill  company  doing  business  in  the 
state,  which  has  acquired  a  railroad,  is  not  discharged  from  operating 
it  as  a  common  carrier  by  the  fact  that  it  has  leased  it  to  a  sub* 
ordinate  or  affiliated  corporation  controlled  by  the  same  stockholders. 

Appeal  and  review  ~  Jurisdiction  of  appellate  court  —  Charter  Ilmi« 
tatUmM. 

2.  Upon  a  review  of  a  Commission  order  requiring  a  corporation 
to  continue  the  operation  of  a  railroady  the  court  is  without  jurisdic- 
tion to  determine  whether  such  operation  is  in  vioUtion  of  tiie  com- 
pany's charter. 

Betum  ~  Beaaondbleness  as  a  whole  —  Unprofitable  railroad  —  Log' 
ging  ImMness. 

8.  A  contention  that  the  property  of  a  logging  and  lumber  com- 
pany is  taken  without  compensation  by  compelling  it  to  continue  to 
operate  a  railroad  owned  by  it  is  not  sustained  by  testimony  as  to 
the  earnings  of  the  railroad  alone,  since  the  test  is  the  net  result  from 
the  whole  enterprise,  and  not  from  one  branch  or  department  of  the 
bosinees. 

Service  —  Abandonment  —  Jurisdiction  of  court. 

4.. The  Louisiana  courts  are  without  jurisdiction  over  the  abandon- 
ment of  a  railroad  until  the  Commission  has  acted  upon  a  petition  for 
discoptlnuMine. 

P.UJL1919E.  1 
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*  •  «    • 
5erHrt.^  '^uri9dicH&n  of  ComnUaMmi  —  Abandontnent* 

•Jurisdiction  of  Louisiana  Commission  to  prevent  removal  or  abas* 
^/•.     \  donment  of  a  railroad,  p.  3. 
'\'Evldenee  —  PremtmpiUnt  —  SUnUarii^  of  laws  of  sister  states. 
Presumption  as  to  similarity  of  laws  of  lister  states,  p.  7« 

((fSuag.  ind  PBOVotrr,  JJ.,  dissents)  '    * 

[March  3;  1»19.1 

Appeal  frox^  Twenty-eeeoml  Judicial  Distri^  Court,  Parish 
of  East  Baton  Rouge,  H.  F.  Brunot,  Jttdge,  from  a  judgment 
dismissing  defendant's  xiile  to  set  aside  an  order  dissolving  a 
writ  of  injunction  in  a  suit  by  the  Brooks-Scanlon  Company  to 
cancel  and  set  aside  an  order  of  the  Sailroad  Commission  of 
Louisiana,  and  from  a  judgment  in  favor  of  plaintiff,  declaring 
the  Commission  (rrder  to  be  iinll  and  void ;  judgments  annulled, 
avoided,  and  reversed,  injunction  sued  out  by  defendant  in 
reconvention  reinstated,  and  suit  dismissed. 

Appearances:  Wylie  M.  Barrow,  Assistant  Attorney  General 
(Ponder  A  Ponder,  of  Amite,  of  counsel),  for  appellant;  R.  C. 
&  S.  Reid,  of  Amite,  for  appellee. 

Sommerville,  J.:  Plaintiff,  the  Brooks-Scanlon  Company, 
alleges  itself  to  be  engaged  in  tiie  loggiiig  and  sawmill  business, 
and  in  such  business  as  may  be  incidental  thereto,  astd  asks  that 
order  No.  2228  of  the  Railroad  Commission  of  Louisiana  be 
declared  unjust,  unreasonable,  null,  void,  and  of  no  effect,  and 
that  the  same  be  canceled  and  set  aside. 

Order  No.  2228  is  in  part  as  follows:  "That  the  Brooks- 
Scanlon  Company,  either  directly  or  throu^  arrangements  made 
with  the  Kentwood  &  Eastern  Railway  Company,  shall  operate 
its  narrow-gauge  line  of  railroad  between  Kentwood,  Louisiana, 
and  Hackley,  Louisiana,  by  running  mixed  passenger  and  freight 
trains  thereon  upon  such  convenient  schedules  and  upon  such 
days  as  may  be  approved  by  the  Commission.  The  said  Brooks- 
Scanlon  Company,  or  its  lessee,  to  prepare  and  submit  to  the 
Commission  for  its  approval  without  delay,  a  time-table  showing 
the  schedules  upon  which  it  is  proposed  to  operate  sueh  trains," 
etc. 

The  Railroad  Commission  answered,  and,  reconvening,  asked 
that  an  injunction  issue  enjoining  and  prohibiting  the  Brooks- 
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Seanlcm  Oompanj  from  taking  up,  removing,  or  abandoning  asy 
or  part  otf  the  narrow-^uge  railroad  trade  known  as  the  Kent- 
wood  k  Eastern  Eailwaj ;  and  that  order  No.  ^28  of  the  Comr 
mission  be  declared  legal^  valid,  and  binding  against  the  plaintiff. 

The  injunction  was. dissolved  on  bond;  and  the  Commission 
asked  that  the  order  dissolving  the  injimction  be  set  aside ;  and 
it  was  denied.  There  was  trial  on  llie  merits;  and  judgment 
was  rendered  in  favor  of  plaintiff.  The  Commission  has  taken 
appeals  from  the  ju^ments  disniissing  the  rule  of  defendant  to 
set  aside  the  order  dissolving  the  writ  of  injunction,  and'frcttn 
the  judgment  in  favor  of  the  plaintiff  declaring  order  No.  2228 
to  be  null  and  void. 

It  is  settled  that  the  Commission  may  prevent  die  removal 
or  abandonment  of  a  railroad  which  is  in  use  and  in  which  the 
public  has  an  interest  Railroad  Commission  t.  Einsas '  City 
Southern  B.  Co.  Ill  LL  138,  36  So.  487;  Gates  v:  Bostom  k 
N.  T.  Air  Line  R.  Co.  63  Conn.  338,  342,  6  Atl.  696. 

The  question  in  this  ease  is  whether  plaintiff  owns  and  hais 
operated  a  railroad  as  a  common  carrier  of  not;  and  whether  it 
may  discontinue  to  operate  against  the  orders  of  the  State  Bail* 
road  Commission.  ..  ^ 

The  Brooks-Scanlon  Company  is  a  Minnesota  corporation^ 
organized  February  17,  1906,  wiitii  Josqph  Scanlon^  Dwight'  F. 
Brooks,  Anson  S.  Brooks,  Jdm  Shull,  and  Philip  R  Brooks 
as  incorporators.  The  company  acquired  all  of  the  property^ 
business,  and  appurtenances  of  the  Brodcs-Beanlon  Lumber  Com- 
pany, anotilier  Minnesota  corporation,  and  succeeded  it  in  busi- 
ness. The  Kentwood  &  Eastern  Bailway  was  among  the  property 
transferred  by  the  Brooks-Scanlon  Lumber  Company  to'  th^ 
Brook»-iScanlon  Company.  It,  the  railroad,  was  a  going  concern, 
a  carrier,  engaged  in  transporting  passengers  and  freight,  ex- 
press, and  the  mails.  All  of  its  privileges  were  exercised  under 
the  authority  and  protection  of  the  Interstate  Commerce  Commis* 
sion  and  the  Bailroad  Commission  of  Louisiana;  and  all  of  these 
privil^es  had  been  continued  to  be  exercised  until  about  the 
time  of  filing  this  suit. 

The  Brooks-Soanlon  Lumber  Company  was  organized  in  Min- 
nesota, January  14,  1901,  with  Lester  R.  Brooks,  M.  Joseph 

Scanlon,  Henry  F«  Gipson,  Anson  S.  Brooks,  Edson  L.  Hark- 
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neas,  Dwi^t  F.  Brooks,  and  Harry  K.  Brooks  as  inoorporatonL 
This  corporation  ]q)pear8  to  be  in  business  in  the  state  of  Min- 
nesota, for,  on  April  23,  1910,  the  charter  of  the  oompaiiy  was 
amended  so  as  to  increase  the  capital  stock  to  $3,000,000.  The 
incorporators  of  the  two  companies  were  about  the  same  persons. 
The  Brooks-Scanlon  Lmnber  Company  acquired  the  property 
and  belongings  of  the  Banner  Lmnber  Oompany,  a  Louisiana 
corporation,  including  the  railroad,  which  was  then  b^ng  oper- 
ated by  it  as  a  common  carrier,  in  the  year  1906.  And  the 
Brooks-Scanlon  Lumber  Company  opeirated  the  road  as  a  coon- 
ihon  carrier  for  a  short  time  in  1905. 

It  appears  that  the  Brooks-Scanlon  Lumber  Company,  or  the 
Brooks-Scanlon  Company,  or  tiather  their  incorporators,  after 
requiring  the  £entwood  &  Eastern  Railroad,  caused  the  Kent- 
wood  &  Eastern  Railway  Company  to  be  organized,  and  it  be- 
iSame  the  lessee  of  the  roadbed,  including  the  ties  and  rails  of 
the  railroad,  and  the  purchaser  of  the  rolling  stock  of  the  road. 
The  Brooks-Scanlon  Company  assumed  the  position  of  lessor, 
and  the  Kentwood  &  Eastern  Railway  Company  became  the  lessee 
of  the  railroad  on  July  1,  1906.  Since  that  time  the  road  has 
been  operated  as  a  common  carrier  in  the  name  of  the  Kentwood 
&  Eastern  Railway  Company. 

In  a  damage  suit  against  the  Kentwood  &  Eastern  Railway 
Company  on  biahalf  of  an  employee  of  the  Brooks-Scanlon  Com- 
pany it  was  said : 

^'Defendant  and  Brooks-Seanlon  Lumber  Company  are  under 
the  same  control,  and  are  what  may  be  called  'interlocking  cor- 
porations f  that  is  to  say,  a  majority  of  the  stock  in  each  is  owned 
by  the  same  parties;  the  offices  of  the  two  companies  are  in  the 
same  building;  the  lumber  mills  of  Brooks-Scanlon  Company 
are  in  or  adjacent  to  defendant's  'railroad  yards.'  The  raw 
materials  used  in,  and  the  manufactured  product  of,  the  mills 
are  handled  by  defendant.  Defendant's  employees,  a  consider* 
able  proportion  of  them,  are  carried  on  the  Brooks-Scanlon  Com* 
pany's  pay  rolls,  and  altogether  it  is  not  clear  where  the  separate 
interest  of  the  one  corporation  begins  and  that  of  the  other  ends. 
•  .'  «  In  any  event,  it  la  reasonable  to  suppose  that,  the 
owners  of  the  majority  of  the  stock  of  eafch  cbmpany  being  the 
same,  the  poHcy  adopted  and  acted  on  by  each  oodaipany  was 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


BROOKS^SCANlX)N  00.  t.  BAU^DAD  COM.  • 

controlled  hj  and  in  the  intdfest  of  the  sasne  penoiui/'  Lea  ▼. 
Kentwood  &  £.  B.  Oo.  131  La^  «53,  m  So.  870. 

'^A  oorporation  cannot,  as  a  general  rule,  relieve  itself  of  thia 
liability  [for  negligeoace]  by  a  lease  or  transfer  of  its  property^^ 
7  R  0.  L.  689. 

The  Kentwood  &  Eastern  Eailroad  Company,  a  Louisiana 
corporation,  was  organized  Deoember  5, 1905,  with  a  capital  stodc 
of  $100,000,  and  the  incorporators  were  Dwight  F.  Brooks,  An- 
son S.  Brooks,  Philip  B.  Brooks,  and  M.  J.  Scanlon,  all  <f£ 
Minnesota,  who  were  the  holders  of  $99,400  of  the  stock.  Thero 
were  six  shares  of  stock  of  $100  each,  distributed  among  six 
Louisianians.  The  four  persons  just  named  were  four  of  tha 
five  indiyidual  incorporators  of  the  Brooks-Seanlon  Company. 
The  two  oompaniea  and  the  B]XK)kB-8canl0n  Lumber  Company, 
were,  to  all  intents  and  purposes,  the  same  oorp(»ration.  ^'Cor- 
porations are  intelleetual  beings,  different  and  distinct  from, 
all  the  persona  who  compose  them."    C.  C.  art.  435« 

The  law  here  announces  a  principk  which  until  tranelated' 
into  practice  ia  rather  abstract.  When  five  persons  organise 
themselves  into  a  corporation,  or  mtellectual  being,  and  cause, 
that  ocganization  to  be  acknowledged  before  two  law  officers,  and 
call  the  organization  by  two  or  three  diJSferent. names,  the  intel- 
lectual beings  ane  really  one  and  the  same.  A  corporation  is 
technically  the  owner  of  the  corporate  property,  but  the  share*^ 
holders  are  the  owners  of  the  corporation.  iStockhdders^  acting. 
unanimonsly>  do  what  they  pleaeb  with  tv^at  belongs  to  tbem. 
Cox  V.  Von  Ahlefeldt,  10&  La-  643,  588,  30  So.  175;  DikeH 
Engineering  &  Consfer.  Ca  v.  Lehmann,  120  La.  273,  28 3>  45 
So.  138.  ^'The  dodbrine,  however,  that  a  corporation  is  a  legal 
entity  ^listing  separate  and  apart  from  the  persons  composing  it 
is  a  mere  fiction,  introduced  for  purposes  of  convenience  and.tO 
subserve  the  ends  of  justice.'  This  Action  cafinot*be  urged  to  an 
extent  and  purpose  not  within  its  reason  and  policy^  and  it  has 
been  held  that  in  en.  appropriate  case,  ^nd  in  furtherance  of  the 
ends  of  justice^  a  corporation  and  the  individual  or  individtalsi 
owning  all  its  stock  and  assets  will  be  treated  as  identical.  .  «  . 
Where  it  [the  oorporation]  is  proceeding,  in  equity,  to  assert 
rights  of  an  equitable  nature  or  is  seelang  relief  on  rules  or 
principles  of  equity,  &  court  of  .equity  will  not  foi^t  that  the: 
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sloddioldeiB  are  the  real  and  sobstontial  benefieiaries  of  a  ze^ 
coverj^  and  if  the  stoddialders  have  no  standing  in  equity,  and 
are  not  equitably  entitled  to  the  remedy  sought  to  be  ^isforced  by 
the  coiporation  in  their  behalf ^  the  cprporitipn  will  not  be  per- 
mitted to  recover.  Again,  corporate  existence  as  an  entity  das^ 
tinot  from  its  members  may  be  ignored  in  ogrder  to  cireumvent 
the  fraudulent  purpose  of  the  shareholders  in  its  organization.'' 

The  testimony  of  the  manager  of  the  Kentwood  &>  Eastern 
Railway  Company,  taken  before  the  Interstate'  ConfODerce  Gom- 
nisaion  Pec^nber  13  to  15,  1910,^  which  testinumy  ia  in  this 
i«cord,  shonivB  '^ttiat  the  Kentwood  &  Eaatera  Railway  Company 
is  controlled  through  the  ownership  of  stock  by  the  stockholders 
of  tibe  BrookS'Seanlon  Company;"  that  the  stoekholders  of  the 
two  coaodpanies  are  subelnntially  identicnl ;  that  the  railroad  coaif 
pany  had  been  financed  by  the  BrooksfScanlon  Company;  that' 
the  eanie  interests  control  the  two  oompanies;  that  the  railroad 
company  owes  the  Broaks-Scanlon  Company  $230,000 ;  that  the 
railroad  company  pays  no  dividends;  that  the  president,  vice 
president,  and  secretary  and  treasurer  are  officers  in  both  cam«- 
panies;  that  the  salary  of  the  president  and  viee  president  is 
17,600  each;  the  secretary's  salary  is  $5,000;  that  this  $20,000 
h  divided  between  the  Brook9-Scanlon  Company  and  idie  railwiiy 
company  in  die  proportion  of  the  ciq>ital  sto^,  or  practically 
so;  that  is,  about  1  tp  15;  in  other  wdrda  the  railroad  oonaipany 
pays  about  $1,200  a  year;  that  that  is  the  proportion;  of  the 
sakries  paid  those  officers;  the  railroad  company  allows  the 
Brooks-Scanlon  Company  to  use  its' tracks  to  reach  their  logging 
spurs  without  charge;  that  the  railroad  company  runs  passenger 
ttainfi  daily  between  Hackley  and  Kentwood  in  Louisiana,  two 
mixed  trains  daily  each  way>  which  do  a  commeroiftl  business; 
diat  local  freight  trains  are  run  each  day;  that  the  con^any 
carries  the  United  States  mail  and  express;  that  it  participates 
in  joint  through-ciasa  rates  witib  the  niinois  Central  Railroad; 
that  the  two  companies,  plaintiff  and  the  Kentwood. &  Eastern 
Railway  Company,  are  in  the  same  building;  that  the  railroad 
was  exempt  firom  taxation  during  Beveral  years.  ^ 

This  same  witness  also  testified  that  the  raUroad  was  operated 

fig. a  common  carrier.    The  witness  further  testified  that  a  third 

rail  had  been  put  down  for  a  part  of  die  way^  and  to  that  extent 
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the  road  was  a  standard  gauge  road;  but  the  standard  gauge 
road  is  not  inyolved  in  this  case* 

[1]  Plaintiff  is  admittedly  a  oorporatiou  engaged  in  business 
in  the  state  of  X^uisiana,  and  as  sack  it  is  amenable  to  the  laws 
of  the  state.  It  is. the  owner  of  a  railroad  bed,  including  cross- 
ties  and  rails,  which  it  acquired  with  its  sawmUl  and  lumber 
business^  which  road  had  been  operated  by  two  of  its  predecessors 
in  the  same  business ;  it  entered  into  a  contract  of  lease  with  the 
Kentwood  &  Eastern  Railway  Comimny,  and  assumed  the  role 
of  lessor.  The  lessee  was  a  subordinate  or  affiliated  corporation, 
<Nr  an  interlocking  c(Nrporation,  with  the  plaintiff;  the  incor- 
porators of  the  (me  being  the  stockholders  of  the  other.  We 
do  not  think  that  the  contract  of  lease  operated  a  discharge  of 
plaintijff  from  continuing  the  services  of  a  common  carrier  on  its 
railroad. 

[2]  But,  says  the  plaintiff,  I  am  not  authorized  by  my  charter 
to  engage  in  the  rail]x>a,d  bu^inees,  and  I  canncyb  be  compelled  to 
4Uigage  in  it  The  answer  is  that  plaintiff  is  the  owner  of  a 
railroad,  diat  it  operated  it  as  a.  common  carrier,  and  that  it 
has  continued  to  operate  it  as  a  common  carrier,  through  the 
name  of  another;  and  the  court  is  not  called  upop,  in  this  case, 
to  say  whether  plaintiff  is  lawfully  operating  a  railroad,  or  that 
it  is  violating  its  charter  in  doing  so.  That  is  a  matter  which 
rests  with  the  attorney  general,  and  the  courts  are  without  juris- 
diction over  that  mSitt^r  until  it  shall  be  regularly  presented  in 
a  proper  suit 

The  Revised  Statutes,  as,  appended  by  Act,  154,  1902,  p.  288, 
authorize  the  forming  of  eorporationp  for  the  following  purposes : 
^'For  the  e<mstruetion,  working  and  maintenance  of  railroads, 
canals,  plank  roads,  bridges,  ferries,  transportation  by  pipe  lines, 
or  other  works  of  public  improvement,  whether  within  or  without 
the  limits  of  the  state;  »  ...  for  the  manufacture  and  trans-, 
portation  cif  lumber  of  all  kinds.  ^  •  •  Ko  such  jcorporatios 
shall  engage  in  mercantile,  or  commission,  brdcerag^  stock  job- 
bing, ejDchange  or  banking  business  of  any  kind." 

Tho  act  appears  to  permit  the  combinatiop  of  railroading  and 
the  manufacture  and  transportation  of  lumber  of  aU  kinds  in 
otte  oharter  in  the  state  of  Xouisiana.  The  law  is  presumed  to 
be  the  same  in  Minnesota* 

P.U.R.i9191S. 
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And  it  may  well  be  considered  that  plaintiffs  charter  gave  it 
the  right  to  combine  the  two  businesses  in  that  section,  which 
reads  in  part:  ^The  general  nature  of  its  business  shall  be  to 
manufacture,  buy,  sell,  and  deal  in  timber,  logs,  lumber,  build* 
ing  materials,  and  other  personal  property ;  ...  to  buy,  sell, 
hypothecate,  own,  and  hold  stock  in  other  corporations;  also  to 
buy,  own,  lease,  mortgage,  sell,  deal  in,  and  improve  any  real 
estate  wherever  situated,  and  to  carry  on  any  other  lawful  busi- 
ness necessary  or  proper  for  the  accomplishment  of  the  purposes 
of  the  corporation.** 

A  railroad  is  a  very  necessary  appliance  in  carrying  on  the 
business  of  a  large  timber  plant;  which  was  one  oi  the  purposes 
of  the  plaintiff  corporation.  And  it  is  evident  that  plaintiff  so 
construed  its  charter  rights  when  it  bought  the  railroad  and  the 
sawmill  business  from  its  predecessor  in  business. 

But,  plaintiff  insists  that  it  is  not  a  raili'oad  company,  that  it 
^  has  not  operated  a  railroad,  and  that,  under  its  charter,  it  cannot 
be  made  to  operate  one ;  that  it  has  canceled  the  lease  it  made  to 
the  Kentwood  Railway  Company;  aAd  that  it  would  be  the 
taking  of  its  property  without  due  process  of  law  to  force  it  to 
operate  the  Kientwood  &  Eastern  Eailroad  at  an  ^q)ense  in 
excess  of  the  reventies  heretofore  derived  therefrom. 

These  claims  have  all  been  met  by  defendant  showing  that 
plaintiff  purchased  the  Kentwood  &  Eastern  Railway;  tliat  it 
and  the  Brooks-Soanlon  Lumber  Coinpany  operated  it  as  a 
common  carrier  in  connection  with  their  private  business  uutil 
it 'was  rented  to  the 'Kentwood  &  Eastern  Railway  Company, 
through  whom  plaintiff  continued  to  operate  it  as  its  lessee;  that 
the  Kentwood  &  Eastern  Railway  Company  is  a  subsidiary  cor- 
poration to  plaintiffs ;  that  the  two  companies  have  privity  of 
interests;  that  they  are  interlocking  or  affiliated  corporations; 
that  they  are  owned  by  the  same  persons,  the  incorporators  of 
the  one  being  the  stockholders  of  th^  other;  and  that  the  two  cor- 
porations are  one  and  "the  same  Hinder  different  names,  kxr  that 
the  Brooks-Scanlon  Company  owns  the  stock,  together  with  the 
franchises  and  all  the  belongings  of  the  railway  company. 

[8]  The  only  question  left  for  determinaticfii  is  whet^r  plain- 
tiff can  be  compelled  by  the  Railroad  Commission  to  operate  its 
railroad  and  thus  discharge  its  assumed  o)>lig6tion8  to  the  publia 
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when  it  is  alleged  that  the  operation  thereof  would  entail  a  loss 
upon  it.  .    •  •    .       . 

The  testimony  found  in  the  record  shows  a  necessity  for  the 
continuance  of  the  operation  of  the  railroad  for  transportation 
of  passengers,  freight,  mail,  and  express  matter. 

Plaintiff  offered  testimony  only  as  to.  the  earnings  ^^of  the  rail- 
load,  of  one  branch  or  department  of  its  business.  This  showed 
a  loss.  But  the  test  of  whether  plaintiff's  property  would  be 
takei^  without  compensation  by  compelling  it  to  perform  an 
assumed  public  duty  is  ih»  net  results  from -the  whole  enterpri^. 
The  evidence  should  show  net  results  from  the  entire  business  of 
the  corporation,  and  not  the  results  of  only  a  branch  or  depart- 
ment of  that  business.  One  branch  of  a  business  might  always 
be  operated  at  a  loss,  while  tha  entire  business  would  be  profitable^ 

Again,  the  order  of  the  Commissioii  orders  plaintiff  to  submit 
a  new  schedule  for  transportation  whiebmay  be  (Operated  at  much 
less  expense  to  it  than  the  former  schedule  cost,  and  at  a  profit 
for  plaintiff.  « 

[4]  Plaintiff  has  not  petitioned  the  Railroad  Commission  to 
permit  it  to  disecMitinue  its  business  of  railroading;  and,  imtil  it 
lias  done  so,  and  the  Commission  has  acted,  tiie  courts  are  with- 
out jurisdiction  of  the  matter.  State  ex  rel.  Tate  v.  Brooks- 
Scanlon  Co.  143  La.  539,  78  So.  847.  The  Kentwood  &  Eastern 
Railway  Company  has  made  such  request ;  but  it  is  not  nominally 
a  party  to  this  suit. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ments appealed  from  be  annulled^  avpideil,  and  reversed;  that 
the  injunction  sued  out  by  defendant  in  reoonveiition  be  rein- 
stated ;  and  that  this  suit  foe  dismissed  at  plaiaitifiPa  coat 

Rehearing  denied  May  5,  1919. 
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MICHIGAN  SUPRElfE:  COURT. 

JAMBS  POIiLITZ  et  al 

V. 

MICHIGAN  RAILROAD  COMMISSION, 

[No,  84.] 
(—  Mich.  — ,  172  N.  W.  611.) 

CommiBHona  —  JurMLieHon  ^  JudioUd  ^fU^aflotw. 

).  Hie  Michigan  CommisBion  hu  no  jurisdiction  to  determine 
whether  a  railroad  ccHupany  can  l^ally  guarantee  the  bonds  of  another 
railroad  company,  upon  an  application  for  authority  to  guarantee  such 
bonds. 

Certiorari  ~  Commission  order  hosed  upon  evidence. 

2.  A  Commission  order  based  upon  evidence  is  not  reviewable  bj 
eertiorari  in  Michigan,  althcdigh  it  is, provided  by  statute  that  the 
supreme  court  may  review  hy  certiorari  any  final  order  or  determination 
of  the  Commission. 

Certiorari  —  Pi^rCles  -«  Stoeikholders  —  Review  of  Commission  order, 

3.  The  fact  that  stockholders  would  be  admitted  in  a  court  of 
equity  in  a  suit  againH  a  railroad  oompany  to  question  its  power  to 
guarantee  the  bends  of  another  company  does  not  entitle  them  to 
raiee  such  question  on  certiorari  to  review  a  Commission  order  authoris- 
ing such  guaranty 


Seeurit$f  ismtem  ^  Guaran^  of  raiiroad  hond^  —  Ultra  vires. 

Discussion  of  evidence  held  not  to  show  that  the  guaranty  of  eer- 
tain  bonds  of  the  Toronto,  Hamilton,  ft  Buffalo  Railway  Compan;^  by 
the  Michigan  Central  Railway*  Company  and  ihe  New  York  Central 
Railway  Compuiy  wauM  be  ultrm  vires^  p.^  27. 

(Bnu),  Ch.  J.,  and  Kuhn,  J.,  dissent) 

[May  29,  1919.] 

Certiorari  by  James  Pollitz  and  Clarence  H.  Venner  to  re- 
view orders  of  the  Michigan  Bailroad  Commission  authorizing 
the  New  York  Central  Railway  Company  and  the  Michigan  Cen- 
tral Railway  Company  to  join  widi  the  Canada  Sonthem  Rail- 
way Company  and  the  Canadian  Pacific  Railway  Company  in 
guaranteeing  certain  bonds  of  the  Toronto^  Hamilton^  &  Buffalo 

Railway  Company ;  dismissed. 
P.U.R.1919E. 
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AppeatancM:  Qria  B.  Taylor,  of  Detroit  (Elijah  N/Zolioe, 
of  New  York  <nty,  of  counsel),  for  petitioners ;  Alex.  J.  Groea- 
beeky  Attorney  Gaieral  (Frank  £.  Bobaon,  of  Detroit^  and  Eob*  • 
ert  J.  Caryy  of  Chieago,  BlinoiB^  of  ooumel),  for  defendant. 

Bird,  Ch.  J.,  dissenting:  This  proceeding  is  certiorari  to  the 
Michigan  Railroad  Commission  to  review  its  order  authorizing 
the  New  York  Central  Bailway  Company  and  the  Michigan 
Central  Bailway  Company  to  join  with  the  Canada  Southern 
Railway  Company  and  the  Canadian  Pacific  Railway  Company 
in  guaranteeing  $2,000,000,  par  value,  of  the  bonds  of  the 
Toronto,  Hamilton,  &  Buffalo  Railway  Company. 

The  Toronto,  Hamilton,  &  Buffalo  Railway  Company  is  a 
Canadian  railway  owning  about  120  miles  of  railway  extending 
westerly  from  Hamifton  around  the  end  of  Lake  Ontario  to 
Waterford  and  Welland,  connecting  at  those  points  with  the 
Michigan  Central-Canada  Southern  lines,  with  the  Canadian 
Pacific  at  Hamilton,  and  with  the  New  York  Central  at  Niagara 
Palls.  Its  authorized  capital  stock  is  $5,500,000,  divided  into 
55,000  shares,  of  which  45,125  shares  have  been  issued,  and  are 
owned  as  follows:  New  York  Central  Railway  Coippany,  16,- 
766 ;  Michigan  Central  llailway  Company,  9,842 ;  Canada  South- 
em  Railway  Company,  6,271;  Canadian  Pacific  Railway  Com- 
pany, 12,246. 

In  August,  1916,  the  Toronto,  Hamilton^  &  Buffalo  Railway 
Company  executed  a  mortgage  on  all  of  its  property,  securing 
$10,000,000  of  4i  per  cent  bonds,  ^2,000,000  of  which  have  b|?jBn 
issued  and  denominated  ^^Series  A.''.  This  series  was  pjarchase^. 
by  the  stockholding  railways  at  J90  per.  c^nt  of  its  par  value,  in 
the  foUowii^  amounts:  New  York.  Coitral  Railway  Company, 
$500,000;  Michigan  O^tral  R^i^way,  Compajoy,  $25q,0,00; 
Canada  SQutham  Railway  Compiany,  $25Q]|000 ;  Canadian  iPaci^T 
ic  Railway  Company,  $^,000,000- 

The  owners  of  tboe^bpnda,  b^Qg  de^ixCHia  of  selling  them  to 
the  investii^^  public^  eonelnded  that  tUe  price  lobtaitabto  thdrefoi! ' 
would  be  nuitmaUy  enhaneed  ii  the  owning  companies,  jointly 
and  severally  gnaranteed  the  pirineipflil  and  interest  .  In  view 
of  this  Aey  enteored  mto  mA  agreement  In  pursnanoe  of  this 
plan  the  New  Ycnek  Cratral  and  the  MiehigbA  Central  Railway 
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Companies  each  £Ied  liM  petition  with  ^e  Michigan  fiailroad 
Commission^  prayings  f<^  its  approval.  A  Hearing  followed,  and 
the  prajer  of  the  petition  was  granted  on  September  ^,  1916. 
On  November  8tii  following  the  petitioners,  as  stoekholdera  of 
the  New  York  Central  and  Michigan  Central  Railways^  filed 
their  objections  to  the  order  and  petitioned  the  Commission  for 
a  rehearing;  the  principal  objection  being  that  the  Commission 
had  exceeded  its  authority  in  authorizing  these  railways  to  guar- 
antee the  bonds  of  another  railway  company.  After,  a  legal 
argument  of  the  questions  involved  the  Commission  decided  it 
had  the  power  to  grant  the  order  theretofore  made^  and  the 
rehearing  was  denied.  This  court  then  ordered,  upon  applica- 
tion of  petitioners,  the  issuance  of  a  writ  of  certiorari  to  review 
the  proceedings.  ^ 

1.  Before  proceeding  to  consider  the  questions  raised  by  plain- 
tiffs, attention  should  be  given  to  the  claim  of  the  railways  ou 
behalf  of  the  Commission  th^t  plaintiffs  are  not  "persons  ag- 
grieved" within  the  meaning  of  the  statute,  and  therefore  the. 
proceeding  should  be  dismissed.  The  statute  referred  to  is  Act 
144  of  the  Laws  of  1909,  as  amended  by  Act  259  of  the  Laws 
of  1915.  This  is  the  act  which  confers  jurisdiction  upon  the 
Hailroad  Commission  to  act  in  such  matters.  It  provides  for  a 
review  of  the  final  orders  of  the  Commission  in  the  following 
words :  "The  supreme  court  upon  petition  of  any  person  ag- 
grieved inay  review  by  certiorari  any  final  order*  of  determina- 
tion of  the  Commission." 

It  is  said  by  counsel  for  defendant  that  the  corporate  affairs 
of  these  railway  companies  are  managed  and  directed  by  their 
directors  and  officers,  and  that  plaintiffs,  as  mere  stockholdersj 
have  no  right  to  meddle  therewith.  Plaintiffs  concede  this  to  be 
the  general  rule  if  thd  subject-matter  of  the  controversy  be  one 
in  which  the  officers  and  directors  of  the  corporation  are  acting 
within  their  authority  and  discretion  and  in  good  faifli,  but  they 
assert  and  base  tlieir  whole  conttetion  upon  Hate  legal  proposition 
that  the  Miohigan  Bailroad  Commission  has  madd  an  order  in 
excess  of  its  amthority,  and  that,  ia  snthorizing'  Ibese  two  Mil* 
roods  to  guarantee  the  obligations  of  another  railway,  it  hat 
anthorizod  an  act  in  exoess  of  the  fmnchisie  rights  of  ike  rail- 
ways ;  in  shorty  that  the  Cotmsfe^km  has  authoHzed  tiie  railways 
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to  do  an  act  whieh  is  uUrd  viresj,  asd  tbey  ^indist  that  ^hen  thia 
state  of  affairs  exists  a  stockholdBr  lias  a  right  to  intervene  and 
jureyent  it  . 

It  is  said  in  Ruling  Oase  Law  that  ^'if  the  officers  of  a  cor- 
X>oration  imrngfuUy  deal  with  its  property^  to  the  injury  of  the 
stockholders,  the  latter  may  maintain  a  bill  against  the  corpora- 
tion and  its  officers  for  relief  against  such  misappropriation. 
...  A  minority  of  stockh<dder&  may  maintain  a  suit  in  equity 
against  the  directors,  against  the  corporation,  and  against  all 
others,  whether  the  individuals  or  corporations,  assisting  them 
or  confederating  with  them,  to  restrain  such  corporaticm  and  di- 
rectors thereof  from  doing  acts  which  amount  to  violation  of 
charters  or  to  prevent  any  misapplication  of  their  capital  or  profits 
which  mi^t  result  in  lessening  divid^id^  of  stockholders,  or 
value  of  their  shares,  if  acts  intended  to  be  done  create  what  in 
the  law  is  denomiaated  a  l^reaoh  of  trust."  7  E.  C.  L.  §  293, 
and  cases  cited.  : 

See  also  Miner  v.  Belle  Isle  Ice  Co;  93  Midb.  97,  17  L.B^A. 
412,  $8  N.  W.  218  J  Flynn  v.  Third  Fat.  Bank,  122  Mich.  642, 
81  ]Sr.  W-  573;  Torrey  v,  Toledo  PorUarid  Cement  Co.  150  Mich. 
86,  113  K  W.  580;  Eobinson  v.  De  Luxe  Motor  Oar  Co.  170 
Mieh.  163,  185  F.  W.  897. 

And  it  has  been  held  that^  where  a  eorp(»ration  is  doing  acts 
not  in  its  power^  a  single  stockholder  may  maintain  a  suit  to 
stop  or  prevent  it  Byrne  y.  Schuyler  Electric  Mfg.  Co.  65 
Conn.  386,  28  L.E.A.  804,  31  Atl.  838;  Smith  v.  New  York 
ConsoL  Stage  Oo.  18  Abb.  Pr.  419 ;  Leslie  y.  LoriUard,  110  N. 
Y.  519, 1  L.RA.  456, 18  N.  E.  863. 

And  it  makes  no  differenee  that  the  acts  complained  of  are 
beneficial  to  him  or  the  corporation,  as  he  has  a  right  to  stand 
on  his  contract    Central  K.'  Co.  v.  Collins,  40  Ga.  582« 

It  is  quite  evident  under  the  practice  above  indicated  that, 
were  plaintiffs  knocking  at  the  door  of  an  equity  court  with  the 
same  complaint  that  is  here  made,  they  would  be  admitted.  This 
being  so,  we  think  it  follows  that  their  interest  in  the  contro- 
versy as  stockholders  is  sufficient  to  enable  them  to  intervene  in 
a  special  proceeding  Jike  ihe  present  one  to  prevent  the  consum- 
mation of  illegal  acts  upon  the  part  of  these  corporations,  and, 
if  met  wxAl  an  adverse  verdict^  to  appeal  theref  ronu    See  People 
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©r  rel.  New  York  Edison  Co.  r.  WiUcox,  207  N.  Y.  86,  45 
L.E.A.(N.S.)  629,  100  N.  K  705. 

The  provision  of  the  statute  authorizing  a  review  of  the  orders 
of  the  commissions  is  very  broad.  It  gives  the  right  to  ^'any 
person'^  who  is  aggrieved  to  have  a  review.  If  counsie)  are  ri^t 
in  t^eir  contention,  no  one  would  be  entitled  to  a  review  unless 
he  were  a  party.  Had  the  legislature  intended  to  restrict  the 
right  to  parties,  it  would  have  doubtless  provided  that  "any 
party"  aggrieved  instead  of  "any  person"  aggrieved  might  re- 
view the  proceedings.    See  1  Words  &  Phrases,  276. 

We  are  of  the  opinion  that  the  interest  of  these  plaintiffs  is 
tuiBoient  to  make  them  "aggrieved  persons"  within  the  meaning 
of  the  statute^  authorizing  a  review  of  the  final  orders  of  the 
Commission.  Counsel's  objection  in  this  regard  will  be  over- 
ruled. 

•  2.  Has  a  Michigan  Railway  Corporation  the  power  to  guar^ 
antee  the  obligations  of  another  railway  company}  It  is  the 
cont?ention  of  plaintiffs  that  a  railway  corporation  has  no  stich 
pow^r  unless  expressly  granted  by  the  legislature,  and  that  the 
lefgisIatUre  in  this  state  has  not  done  so.  The  question  appesm 
tb  be  oiie  that  is  settled  by  authority. 

It  is  said  in  Cyc. :  "As  a  general  rule  a  railroad  company, 
like  odier  private  corporations  other  than  surety  or  guaranty 
companies,  has  no  power  to  enter  into  any  contract  or  indorse- 
ment by  which  it  becomes  a  guarantor  or  surety,  or  otherwise 
lends  its  credit  to  another  person  or  company^  even  tiiough  it 
lAay  derive  some  indirect  benefit  from  the  guaranty,  exoept  in 
so  far  as  it  is  expressly  authorized  to  do  so  by  its  charter  or  other 
statute,  and  exoept  where  the  power  to  do  so  is  implied  from  the 
company's  general  powers,  as  being  necessary  and  proper  to  en- 
able it  to  accomplish  the  objects  for  which  it  was  created,  and 
in  the  conduct  of  its  business,  and  where  sueh  a  guaranty  or  a 
contract  to  give  one  is  for  an  unauth<»ized  purpose,  it  has  been 
held  that  it  is  strictly  ultra  vires,  unlawful,  and  void  and  in* 
capable  of  being  made  good  by  ratification  or  estoppel"  &3 
Cyc  455. 

In  Buling  Case  Law  it  is  said:.  "A  railroad  corporation,  nn^ 
less  authorized  by  Ha  act  of  incoirporation  or  by  other  statutes 
to  .do  so,  has  no  power  to  guarantee  the  bonds  of  another  corpora- 
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tion;  ftnd  saeh  a  ga&nmtf,  or  any  oootraet  to  gire  one,  if  not 
authorised  by  statate,  is  beyond  the  scope  of  powers  of  the  cor- 
pcHration,  atid  ineapable  of  being  made  good  by  ratification  or 
estoppel.  AccordingjLy,  though  a  railway  company  may  have 
imi^ied  pow^r  to  establish  elerators  to  further  its  business,  it 
has  no  power  to  guarantee  the  payment  of  dividends  to  the  sub- 
eeribers  of  stock  in  an  elevator  corporation."    7  E,  €•  L.  §  600. 

In  Cook  on  Corporations  it  is  said:  ^^One  of  the  most  im- 
portant and  yet  difficult  branches  of  Eailroad  Corporation  Law 
is  the  question  whether  one  railroad  corporation  may  guarantee 
the  bonds  or  dividends  of  another  railroad  corporation.  The 
power  of  a  railroad  corporation  in  this  respect  is  much  more 
restricted  than  that  of  a  trading  or  manufacturing  corporation, 
beeause  the  former  is  a  quasi  public  eorporation,  and  its  powers 
are  strictly  construed.  Moreover,  the  location  of  its  railroad  is 
specified  in  the  diarter,  and  the  guaranty  of  the  bonds  or  divi- 
dends on  the  stock  of  another  railroad  corporation  is  much  the 
same  as  being  the  stock  of  the  latter,  which  is  not  legal,  unless 
expressly  authorized  by  the  charter  or  the  statutes  of  the  atate. 
A  railroad  corporation  has  no  implied  power  to  guarantee  the 
bonda  or  dividends  oa  the  stock  of  another  railroad  corporation. 
•  .  •  The  power  of  a  railroad  company  to  consolidate  with  or 
purchase  the  railroad  of  another  company  does  not  give  power 
to  guarantee  the  bonds  of  the  latter  company  without  such  a  con- 
solidation or  puw^hase,"    3  Cook,  Corp.  7di  ed.  775. 

These  terta,  which  are  supported  by  numerous  cases  cited, 
estabHshed  the  general  rule  that  one  railway  company  may  not 
guarantee  the  obligations  of  another  railway  company  unless 
authorized  to  do  so  by  the  power  which  created  it.  This  is  the 
doctrine  contended  for  by  the  plaintiff,  and  is  not  denied  by  the 
defendant.  Counsel  cite  several  provisions  from  the  railroad 
laws  of  this  state  which  they  argue  have  some  bearing  cm  the 
question.    They  follow :  .  - 

"To  cross^  join  and  unite  its  railroads,  [bridge  or  tunnel] 
with  any  other  railroad  now  or  hereafter  constructed  under  any 
law  whatever  At  any  point  on  its  route;  ...  and  to  make 
all  such  business  arrangements  as  said  companies  may  agree 
upon.''    Comp.  Laws  1897,  §  6234,  subd.  6. 

"And  any  company  organized  trader  this  act  may  make  any 
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arrangement  with  any  otber  railrofbd  oojxipajiy,  wheftlijer  oxgaiiiied 
or  incorporated  under  this^  act  or  any  otfaej  act,  for  running  its 
cars  over  the  road  of  euch  other  comptny,  or  for  the  working  and 
operating  of  such  other  roads  as  said  cojnpanies  shall  mutually 
agree  upon;  and  any  companiee  organized  or  incorporated  under 
this  or  any  other  act  whose  lines  are  connected,  nnty  enter-  into 
any  arrangements  for  their  common  benefits,  consistent  with  and 
calculated  to  promote  the  objects  for  which  they  were  created." 
Comp.  Laws  1897,  §  6263. 

"To  borrow  such  sums  of  money  as  may  be  necessary  for  com- 
pleting, finishing,  equipping  or  operating  their  road,  [bridge  or 
tunnel]  or  any  part  thereof,  or  for  paying  any  indebtedness 
necessarily  incurred  for  completing,  finishing,  or  operating  their 
road  [bridge  or  tunnel]  or  any  part  thereof ;  and  to  issue  and 
dispose  of  tiieir  bonds  or  obligations  for  any  amount  necessarily 
borrowed  for  such  purpose,  for  such  sums  and  for  such  rate  of 
interest,  not  exceeding  10  per  cent  as  they  may  deem  advisable, 
nnd  to  mortgage  their  corporate  property  and  franchises  and  the 
income  thereof,  or  any  part  thereof,  to  secure  the  payment  of 
any  debt  contracted  or  to  defray  any  expenditure  by  the  com- 
pany for  the  purpose  aforesaid."    Oomp,  .Laws  1897,  §  6263* 

"It  shall  be  lawful  for  any  railroad  company  organized,,  or 
that  may  be  organized,  under  the  laws  of  thi^  state,  to  sell,  lea^e, 
and  convey  its  road,  .  •  -  ot  any  part  or  portion  thereof, 
.  .  .  whether  organized  within  or  without  this  state ;  and  to 
acquire  by  lease  or  purchase  from  the  owner  of  any  other  jail- 
road  such  road,  together  with  the  rights  and  franchises  con- 
nected therewith,  or  any  part  or  portion  thereof,  whether  located 
within  or  without  this  state;  •  •  .  to  acquire  and  use  such 
mad,  rights,  and  franchises  by  purchase  of  tilie  stock,  or  other- 
iN'ise,  as  may  be  agreed  between  the  parties  interested,  said  rail- 
roads not  having  the  same  terminal  points,  and  not  being  com- 
peting lines."    Pub.  Acts  1901,  Act  30. 

Counsel  have  not  pointed  out  any  express  provision  which 
authorizes  a  Michigan  railroad  company  to  guarantee  the  obli- 
gations of  another  company ;  neither  have  they  pointed  out  any 
single  provision  from  which  that  power  may  be  implied ;  but  the 
argument  is  that  the  state  has  manifested  a  broad  and  liberal 
policy  toward  the  development  of  railways,  and  that  this  power 
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may  be  inf^jred  from  the  several  provigions  taken  together. 
CkHUQBel  have  cited  the  following  cases  in  snpport  of  Iheir  argu- 
ment: Dewey  v.  Toledo,  A.  A.  &  N.  M.  ft.  Co.  91  Mich.  361, 
^1  N,  W.  1063  (1892) ;  Lisman  v.  Knickerbocker  Trust  Co. 
128  0.  C.  A.  86,  211  Fed.  413  (1S14) ;  Harrison  v.  Union  P. 
ft.  Ca  (C.  0.)  13  TeA  622  (1882) ;  Tod  v.  Kentncky  Union 
Land  Ca  (C.  C.)  57  Fed.  47  (1893) ;  Central  R.  &  Bkg.  Co. 
V.  Faimera'  Loan  &  T.  Co.  52  C,  0,  A.  149,  114  Fed.  268 
(1902);  Chicago,  R  L  &  P.  R.  Ca  v.  Hoi;rard,  T  Wall.  393, 
19  L.  ed.  117  (1869) ;  Rogers  Locomotive  &  Mach.  Works  v. 
Southern  R  Co-  (C.  C.)  34  Fed,  278  (1®9«);  Amot  v.  Erie 
R  Co.  67  N.  Y.  316  (1876);  Marbury  v,  Kentucky  Union 
Land  Go.  10  0.  C.  A.  393,  22  U.  S.  App.  267,  62  Fed.  888 
(1894) ;  FideKty  Trust  Ca  v.  Louisville  Gas  Co.  118  Ky.  588, 
111  Am.  St  Rep.  302,  81  S.  W.  927;  Ellerman  v.  Chicago 
Junction  R.  &  Union  Stockyards  Ca  49  N.  J*  Eq.  217,  23  Atl. 
287  (1891);  Davenport  v.  Stone,  104  Mich.  521,  53  Am.  St. 
Rep.  467,  62  N.  W.  722  (1895);  Zahriskie  v.  Cleveland,  O.  & 
C.  R.  Ca  23  How,  881,  16  L  ed.  488  (1860) ;  Green  Bay  AM; 
R  Ca  V.  Union  S.  R  Ca  107  U.  S.  98,  27  L.  ed.  418,  2  Sup. 
Ct  Rep,  221  (1883) ;  Pittsburgh,  C.  &  St.  L.  R  Co.  v.  Kebfcuk 
&  H.  Bridge  Ca  181  U.  S.  871,  33  L.  ed.  15^,  9  Sup.  Ot.  Rep. 
770  (1889)  ;;Ft.  Worth  City  Ca  v.  Smith  Bridge  Ca  151  U.  S: 
294,  88  L.  ed.  167,  14  Sup.  Ct.  Rep.  839  (1894)  ;  Central  Trust 
Ca  V.  Columbits,  H.  Valley  &  T.  R.  Ca  (C.  C.)  87  Fed.  815 
(1898);  Low  v.  Geiitral  P.  R  Ca  52  Cal.  63,  28  Am.  Rep. 
6-39  (1877);  Atchison,  T.  &  S.  F.  R.  Ca  v.  Fletcher,  35  Kan'; 
286,  10  Pac.  596  (1886)  ;  Eastern  Twp.  Bank  v.  St.  Johnsburg 
&  L.  a  R  Ca  (C.  C.)  40  Fed.  423  (1889). 

We  have  examined  these  cases,  and  are  satisfied  that  they  do 
not  infringe  the  general  rule.  An  analysis  of  them  will  show 
that,  wherever  the  liability  of  the  indorl^ing  company  has  been 
upheld,  the  authority  for  the  indorsement  has  been  found,  either 
in  l€^lative  provisi<ms  or  in  the  fact  that  the  indorsing  com- 
pany was  the  owner  of  the  bonds  which  it  had  indorsed,  or  that 
the  bonds  weire  in  the  hands  of  bona  fide  holders,  or  for  other  rea- 
^am  which  mftde  it  an  exception  to  the  general  rule. 

After  a  careful  examination  of  the  railroad  legislation  of  this 
^tate,  we  ate  aatiafied  that  there  is  no  express  provision  therein 
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whi<^h  will  pennit  the  Michigan  Central  or  the  "Se^  Yofk  Cen- 
tral Railway  Companies  to  guarantee  the  bondd  of  the  Toronto, 
Hamilton,  &  Buffalo  Bailway  Company,  which  it  does  not  own, 
nor  do  we  think  there  is  any  statutory  proTision  itom  which  the 
implied  power  can  be  reasonably  inferred. 

This  same  question,  upon  application  of  the  Kew  York  Cen- 
tral Railway  Company,  was  before  the  Public  Utilities  Com- 
znission  of  the  state  of  Ohio.  The  Ohio  Commission  granted 
the  prayer  of  the  petition  (in  so  far  as  they  had  the  power  to  do 
so).  The  supreme  court,  upon  appeal,  held  that  the  Commis- 
sion was  without  powier  under  the  laws  .of  Cttiio  to  authorise  the 
New  York  Central  Railway  Company  to  guarantee  bonds  of  the 
Toronto,  Hamilt<m,  &  Buffalo  Railway  Company,  which'  it  did 
not  own.  Having  arrived  at  the  conclusion  that  the  laws  of 
Michigan  do  not  authorize  it,  this  case  is  a  direct  adjudication 
upon  this  question,  and  we  think  should  be  followed  by  us.  The 
conclusion  of  Mr.  Justice  Johnson^  who  considered  .the  question, 
in  an  exhaustive  and  able  opinion,  concludes:  ^^e  thitk  that 
the  applicant  has  the  right,  implied  from  and  incidental  to  thci 
exercise  of.  powers  conferred  by  express  statutory  p^vision  in 
Ohio,  .^o  sell  bonds  which  it  may  acquire  from  the  Hamiltonf 
Company  under  the  circumstances  set  out  and  to  guaranteJB  such 
bonds  as  part  of  the  transaction,  in  order  to  sell  to  tiie  best 
advantage.  But  we  think  it  has  no  authority  to  go  beyond  that 
and  guarantee  bonds  which  it  does  not  own.^  PoUits  v.  Public 
Utilities  Commission,  96  Ohio  St.  49,  L.R.A.1918D,  1«6,  117 
N.  E.  149. 

Our  conclusion  is  that  these  railway  companiies  have  no  power 
to  guarantee  the  bonds  pf  the  Toronto,  Hamilton,  &  Buffalo  Rail- 
way Company,  which  they  do  not  own,  and  that  the  action  of  the 
Michigan  Railroad  Comnaission  in  authorizing  them  to  guaran- 
tee the  bonds  of  that  company  was  an  unauthorissed  act  upon  its 
part. 

3.  Another  question  should  be  noticed  in  view  of  arguments 
recently  advanced.  The  argument  is  made  that,  as  ihe  Oommis-- 
sion  is  a  trier  of  facts  only,  and  has  no  judicial  pomrer,  it  is  of 
no  consequence  that  it  has  assumed  to  pass  upon  legal  questions 
which  are  not  within  its  jurisdiction;  that  such  action  will 
neither  add  to  nor  take  away  any  of  the  rights  o£  the  parties, 
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and  therefore  the  vrU  dhjould  be  diamissed  because  improTi- 
dently  iasned.  It  is  for  precisely  thia  reascm  that  the  defendants 
^ave  invoked  the  remedy  of  certiorari  which  the  statute  gives. 
It  is  the  position  of  petitiomers  that  the  Commission  had  no 
power  to  aiithorjuie  the  ijatBtefted  Michigan  railways  to  guarantee 
the  boaida  of  another  railroad  company ^  especially  one  operating 
in,  and  subject  to  the  laws  of,  a  foreign  country.  It  is  because 
this  order  of  the  Commission  is 'in  excess  of  its  jurisdiction  that 
they  want  the  order  set  aside. 

If  the  ailment  to  whidi  we  have  referred  is  the  proper  view, 
why  should  we  review  drain  proceedings  where  the  draii^  com- 
missioner has  exceeded  his  authorityi  and  why  should  we  review 
the  void  .acts  of  a  highway  commissioner  in  laying  out  a  high- 
way }  Why  not  say  the  acts  are  void  and  cannot  affect  the  lq;al 
rights  of  the  parties  and  refuse  to  entertain  the  writ  ?  It  may 
be  answered  that  the  statute  provides  the  remedy  of  certiorari 
in  drain  and  highway  proceeding?.  So  it  does  in  this  proceed- 
ingy  and,  if  it  cannot  be  used  where  the  Commission  ht^  acted 
in  excess  of  its  statutory  authority,  it  is  extremely  doubtful 
whether  it  can  he  made  use  of  in  reviewii^  legal  questions.  This 
court  has  said  on  more  than  one  occasion  that  certiorari  was  the 
proper  remedy  to  get  rid  of  a  void  judgment;  Lake  Shore  & 
M.  S.  E.  Co.  V.  Hunt,  39  Hich.  469;  Harbour  v.  Eldred,  107 
Mich.  95,  64  N.  W.  1064. 

In  considering  the  office  of  the  writ  it  is  said  iii  5  1^.  0.  L. 
p.  252 :  '^Accordingly  it  has  been  held  that  the  void  judgm^t 
of  a  justice  of  the  peace>  rendered  after  he  has  lost  jurisdioticm 
of  the  cause,  may  be  reversed  by.  certiorari.  So,  too,  tbe  writ 
may  be  brought  to  quash  an  assessment  made  by  a  State  Board 
of  Equalization,  or  to  review  the  determination  of  a  board  of 
jK)Uce  commissioners  where  they  have  acted  judicially^  or  to 
review  the  proceedings  of  a  cpurt-martiaL  It. is  also  the  proper 
remedy  where  the  officials  .o|  a  municipal  corporation  actii^  ju- 
dicially in  the  enactment  of  an  ordinance  are  without  jurisdic- 
tion or.are  odierwise  acting  iUegaUy.^' 

It  is  true  the  Michigan  Railroad  Commission  is  not  a  jud^ial 

body;  it  is  a  ministerial  body;  but  it: has  quasi  judicial  powers, 

and  neceasaiily  must  decide  in  each  case  whether  it  has  jurisdie- 

.tion  of  ihe  subject-matjer  tendered*  If  it  errs  in  this  respect 
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and  holds  that  it  has  juriediction  when  it  has  none^  it  woald 
seem  as  though  there  should  be  some  method  of  correcting  it. 
Upon  this  subject  it  is  said  in  the  same  work:  **When  a  new 
3t  summary  jurisdiction  is  created^  the  proceedings  so  autiioriz^d, 
whether  in  a  court  or  not,  if  of  a  judicial  or  quasi  judicial  char- 
acter and  not  subject  to  review  by  writ  of  error  or  by  appeal, 
may  be  removed  to  and  reviewed  by  a  superior  court  by  virtue 
of  this  writ.  At  common  law  the  writ  was  issuable  before  the 
proceedings  instituted  had  culminated  in  a  trial,  order,  or  judg- 
ment, and  was  based  on  the  absence  or  the  excess  or  usurpation 
of  jurisdiction  on  the  part  of  the  tribunal  from  which  the  pro- 
ceedings were  removed."     Id.  268. 

Again:  "In  the  absence  of  statutory  provisions  limiting  the 
scope  of  the  writ  of  C(ertiorari,  the  rule  maintained  by  the  weight 
of  authority  is  that  its  office  extends  to  the  review  of  all  ques- 
tions of  jurisdiction  of  power  and  authority  of  the  inferior 
tribunal  to  do  the  action  complained  of,  and  all  questions  of  ir- 
regularity in  the  proceedings;  that  is,  of  the  question  whether 
the  inferior  tribunal  has  kept  within  the  boundaries  prescribed 
by  the  express  terms  of  the  statute  law  or  well-settled  principles 
of  the  common  law.'*     Id.  960. 

See  Gregg  v.  Hatcher,  94  Ark.  54,  27  L.B.A.(N.S.)  138,  126 
S.  W.  1007,  21  Ann.  Cas.  9S2;  Wulzen  v.  San  Francisco,  101 
Cal.  15,  40  Am.  St  Rep.  17,  36  Pac.  363 ;  Los  Angeles  v.  Young, 
118  Cal.  295,  62  Am.  St.  Rep.  234,  50  Pac  534;  Denver  v. 
Parrow,  13  Colo.  460,  16  Am.  St.  Hep.  215,  22  Pac.  784; 
Kenyon  v.  Brightwell,  120  Ga.  606,  48  S.  E.  124,  1  Ann.  Cas. 
169;  White  v.  Wagar,  185  HI.  195,  60  L.R.A.  60,  67  N.  E.  26; 
People  ex  reL  Stead  v.  Superior  Ot  284  111.  186,  84  N.  E. 
875,  14  Ann.  Cas.  753 ;  XT.  S.  Standard  Voting  Mach.  Co.  v. 
Hobson,  132  Iowa,  38,  7  L.R.A.(KS.)  512,  119  Am.  St.  Rep. 
539,  109  K  W.  468,  10  Ann.  Cas.  972;  State  ex  rel.  DoUard  v. 
Hughes  County,  1  S.  D.  292,  10  L.R.A.  588,  46  K  W.  1127; 
Tomlinson  v.  Board  of  Equalization,  88  Tenn.  1,  6  L.R.A.  207, 
12  S.  W.  414;  Grand  Rapids  v.  Brandy,  105  Mich.  670,  82 
L.R.A.  116,  55  Am.  St.  Rep.  472,  64  N.  W.  29;  Le  Roy  v. 
New  York,  20  Johns.  430,  11  Am,  Dec  289. 

In  the  last-named  case  it  was  said:  "The  general  superin- 
tending power  of  the  court  to  award  a  certiorari,  not  only  to 
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infenor  cicmrts,  bat  to  pei^ooB  inveeted  by  the  legislature  wflEb 
power  to  decide  cti  the  property  cor  rights  of  the  citizesi,  even 
in  cases  where  they  are  authorized  by  statute  fiuoUy  to  Hear  and 
determine,  has  beeci  frequently  exercised,  is  oonsidered  as  well 
established  by  the  eonunoh  law,  and  can  only  be  takto  away  by 
express  words/' 

If  tiie  order  of  the  Commission  giving  the  railways  the  au< 
Siority  to  guarantee  the  bands  of  another  railway  company  is 
without  authority  of  law,  then  that  order  should  be  set  aside. 
If  it  is  not  set  aside  the  inter^ted  railways  will  undoubtedly 
proceed  to  act  upon  the  void:  order  so  iftade  by  the  Commission^ 
and  after  the  guaranty  is  made  and  the  bonds  g^  iuto  the  hands 
of  bona  fide  holders,-  it  itill  lessen  the  value  of  th^se  objections 
in  the  courts.  To  avoid  these  dons^uenoes  was  one  ^  the  piir^ 
poses  of  the  Commission  Act,  namely,^  to  prevent  iUe^l  issues 
of  stocks  and  bonds  before  issue  rather  than  to  litigate  the  qUes-* 
tions  after  they  were  issued  and  after  they  had  passed'  hito  the 
hands  of  good-faith  hdlders. 

The  order  oofmplained  <>f  fiiiould  be  set  aside.  Ko  costs  will 
he  allowed. 

Kuhn,  J.,  concurred  with  Bird^  Ch,.  J. 

Oflrtrander,  J.,  delivered  the  opinion  of  the  court:  The  Michi- 
gan Bailroad'  Oomfmission,  upon  the  separate  appiieations  of  the 
New  Tork  Central  Railvoad  Company  and  the  Midtigan  Oentral 
B^dboad  Company,  made  its  orders,  identical  in  substance  iind 
effect  with  that  made  upon  tiie  application  of  the  MicSkigan 
Central  Bailroad  Company,  reading  as  follows: 

^^Ap^licati<m  having  been  filed  en  the  26th  day  of  September^ 
191dy  by  the  Michigan  Central  Railroad  Company  for  authoijity 
to  guarantee  tibe  bonds  of  the  Toronto,  Hamilton,  4  Buffalo 
Bailway  Company  to  the  amount  of  $2,000,000,  and  hearing 
having  been  bad  thereon  on  ihe  27th  day  of  September,  l&lft, 
and  it  satisfactorily  appearing  tiiat  the  Toronto^  Hamilton,  k 
Buffalo  Bailway  C<nnpany  is  a  riarilroad  cMporatlon  arganizect 
and  existing  under  the  laws  of  Ae  Dominion  of  Canada,  owning 
a  railroad  extending  from  Waterford  to  Hamilton  and  from 
Hamilton  to  Welland,  witii  mi  extension  ixom  Hamilton  towards 
TeiuiitD,'and  an  extension  ircm  Bmilbville  to  Port  Maitland, 
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all  in  the  provinoe  of  Ontario^  Canada,  and  e<»inecting  wiA  ti>e 
railroad  owned  by  the  Canada  Southern  Railway  Company  and 
operated  under  lease  by  the  Michigan  Central  Railroad  Com- 
pany at  Welland  and  Waterford,  and  with  the  Canadian  Pacific 
Railroad  at  Hamilton,  and  that  the  Michigan  Centra}  Railroad 
(company  is  a  railroad  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Michigan,  owning  a  railroad  extending 
from  Detroit,  Michigan,  to  Chicago,  lUincHs,  and  (grating 
under  lease  the  railroad  of  the  Canada  Southern  Railway  Comr 
pany  extending  from  Windsor  to  Suspension  Bridge  in  the 
province  of  Ontario,  Canada,  and  that  the  capital  stock  of  ihe 
Toronto^  Hamiltcm,  &  Buffalo  Railway  C<»npany  now  issued  and 
ontdtanding  is  45,125  shares  of  the  par  value  of  $100  each^ 
which  is  now  owned  in  the  amounts  hereinafter  set  ^rth.by  the 
following  railroad  compani^:  The  Michigan  Central  Railroad 
Company,  9,842  shares;  the  Canada  Soutibem  Railway  Com-* 
pany,  0,271  shares;  the  New  York  Central  Railroad  Company, 
16^766  shares;  the  Canadian  Pacific  Railway  Company,  12,240 
shares — ^and  that  under  date  of  August  1,  1910,  the  X(m>i»to, 
Hamilton  &  Buffalo  Railway  Company  executed  its  consolidated 
mortgage  to  the  Guaranty  Trust  Company  of  New  York,  trustee, 
as  security  for  its  fif ty-^ear  gold  bonds  to  be  issued  to  an  amount 
not  exceeding  $10,000^000,  of  which  bonds  to  tbe.ainoiinOof 
$2^000,000,  designated  Series  A  fmd  bearing  intferest.  at  ^ 
tale  of  4r|  per  cent  per  annum,. have  been  issued  and  sold  jomtl^ 
to  the  Michigan  Osnlral  Railroad  Company,  the  Canada  Souths 
em  Railway  Company,  the  New  York  Central*  Railroad  Com* 
pany,  and  the  Canadian  Pacific  Railway  Company,  and  that  the 
proceeds  of  the  sale  of  said  bonds  are  to  be  or  have  been  used 
io  pay  outatanding,.unfunded  indebtedness  of  the  Toianto,  Biam^ 
ilton,  &  Buffalo  Railway  Company,  representing  expendwirea 
incurred  on  the  capital  account  and  for  the  corporate  purpose 
of  said  the  Toronto^  Hamilton,  &  Buffalo  Railway  Company,  and 
that  the  said  comfMmies  so  purehasih';  said  bonds  intaid  to  tell 
the  same  at  the:  best  price  which  can  be  obtained  and  use  the 
proceeds  to  sreimburse  their  trei^tetiva  treasuries  for  the  moneya 
advanced  by  each  to  pay  for  said  bonds,  and  that,  in  ordto  to 
secure  an  adequate  price,  it  will  be  necessary  for  said  compani^ 
to  guarantee  jointly  and  severalljfr  tfie  payment /of  the  prixie^al 
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and  intevett  of  said  bonds  as  diey  l>6C€nie  due,  asid  this  Com- 
missioB  being  of  Hoe  opinion  that  the  nse  of  the  nioney  to  be 
aeqnired  by  said  the  Michigan  Central  Railroad  Company  by 
the  sale  of  said  bonds  so  guaranteed  by  the  Michigan  Central 
Railroad  Company  and  the  other  puT<^asing  ccmipanies,  jointly 
and  severally,  is  reasonably  required  for  the  purpose  of  said  the 
Michigan  Central  Railroad  Company  and  for  the  pui^se  of 
enabling  it  to  reimburse  its  treasury  on  account  of  said  pur- 
chase: 

"Therefore,  by  virtue  of  the  authority  vested  in  us  by  law,  it 
is  hereby  ordered : 

''(1)  That  said  Ae  Michigan  Central  Railroad  Company  be, 
and  is  hereby,  authorized  and  empowered  to  join  witli  the 
Canada  Southern  Railway  Company,  4iie' New  York  Central 
Railroad  Ooaipimy,  and  the  Canadian  Paei&^'  Railway  Cotn- 
pany^  and  jointly  and  severally  guarantee  the  paymeiit  oif  the 
principal  and  interest  of  $2,000,000  of  the  bonds  of  the  Toronto, 
Hamilton,  &  Buffalo  Railway  Ccmpany,  as  they  beoome  due 
acoording  to  -the  terms  of  said  bonds  seeuted  1:^  said  mortgage 
executed  by  the  said  the  Toronto,  Hamilton,  k  Bdffalo  Railway 
Company,  to  said  Guarantee  Trust;  CcMUpany  of  New  York, 
trustee,  tmder  date  of  August  1,  1916,  designated  as  Series  A, 
and  beariaig  interest  at  the  rate  of  4|  pei*  bent  per  anmim. 

*'(a)  Thdt  said  the  Michigan  Central  Railii6ad  Company 
make  verified  report  to  this  Commission  of  its  doings  Hinder  and 
by  virtue  of  this  ord^  every  six  montfcs  froni  the' dtfte- hereof, 
and  iaintil  it' shall  have  been  reimbursed  freftn  the  saliB  of  said 
bonds  so  to  be  guaranteed  for  the  amount  diiginaUy  expended 
by  it  in  said  joint  ^rchase  of  said  bcmds/' 

This  on  September  27, 1916.  On  November  8, 1916,  pteintilfi 
in  certiorari/  PoUits  and  V<enner,  filed  a  petition  with  the  Com- 
mission, reciting  the  granting  of  the  orders  above  referred  to, 
stating  that  PoUitse  is  a  stockholder  m  lihe-New  Yorit  Central 
and  Venner  a  stoekholder  in  the  Michigan  Centrtll  Railroad 
Compaay^  denying  Ibat  either  of  said  corporations  has  powier  to 
make  the  eontmet  of  guaranty  relenred  to  in  -fte  said  orders  of 
file  Consmission,  and  setting  up  further:    ' 

'^L  l%at  if  the  contention  of  Ihese^  ^tliiofieirs  is  toiind,  to 
wit^  that  there  is  no  statutory  authority  in  any  df  the  states 
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fifof^said  expressly  permitting  siidbi  guaranly  «f  ix)Bd»  ils  is'  in- 
volved in  this  matter,  whidi  they  are  advised 'is  tibe  case,  then 
tbey  respectfully  submit  that  this  Commission  ought  not  to  place 
its  stamp  of  approval  on  such  guaranty  not  only  because  it  is 
unauthorized)  but  for  the  reason  that  such  approval  will  he  nadd 
to  aid  the  sale  of  said  bonds  to  innocent  investors 

^^11.  These  petitioners  make  this  application  in  good  faith 
for. the  purpose  of  assiAting  this  Commission  to  reach  a  jrigbtfnl 
determination  of  the  matters  involved,  of  preventing  said 
Michigan  Central  and  New  York  Central  Bailtoad  Oompaniea 
from  placing  upon  the  market  any  bonds  statnped  with  their 
illegal  guaranty,  and  of  protectuig  tiie  investing  public  against 
the  s$me. 

^^VIII,  To  the  end|  tfaereforev  that  your  petitioners  may  have 
^n  opportunity  to  be  heard  and  that  die  CommiaaVNi  may  reoei^e 
further  proof  or  information  which  will  ehable  it  to  nkae  jusily 
determine  whether  the  application  should  be  granted,  a  itefaearing 
of  said  matter  is  hereby  respectfully  applied  fbf."  . 

The  objections  and  oont^ations  of  the  petitioneis  wese  ampli^ 
£ed  and  elabcarated  ija  a  pap^  filed  December  15,  1916,  and,  in 
substance,  they  amount  to  liie  following: 

*'(a)  The!  Michigan  Central  was  without  authority  imder  the 
laws  of  tho  ^tate  of  Michigan,  and  the  New  York' Oentsal  was 
without  authority  .under  the  laws  of  the  state  of  Michigan  and 
the  other  states  under  which  it  is  organized,  to  guiirantee  bonds 
0(f  the  Toaronto,  Hamiltoia,  &  Buffalo  Compiiny. 

''(b)  There  is  no  constitutional  or  statutory  authority  in 
Michigan  authorizing  such  guaranty. 

''(c)  The  railroad  ccaoopaniies  were  not  avuthafioed  to  make  a 
joint  gjduiranty;       :  .. 

"(d)  As  to  the  New  York  Central  the  action  was  ermmeoua 
because : 

"(1)  It  is' without  a  legal  board  of  directors. 

"(2)  Several  memWs  of  the  board  of  directors  as  now  ocml* 
stitttted  own  shares  .of  stock  in  express  and  other  frei^t  and 
transportation  companies,  contrary  to  the  statutes  of  OhiOL 

"  ( 3  )  The  laws  of  the  several  states  under  which  it  is  organised 
control  its/action  iKk  Michigan,  and- do  not  authorial  the  pro- 
posed gmu-anty,        ... 
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**(4)  It  has  riolated  the  Federal  laws  commonly  known  as 
the  Sherman  and  Clarton  Acts,  and  has  violated  certain  anti- 
trust acta  <^  ihe  state  of  Michigan." 

The  Commission  denied  the  rehearing,  and  thereupon  Messrs. 
Pollits  and  Venner  sued  out  the  writ  of  certiorari  to  review  the 
action  of  the  Midiigan  Railroad  Commission  in  the  premises. 
In  their  petition  for  the  writ,  after  averring  that  neither  cor- 
poration has  power  to  make  the  contract  of  guaranty  proposed 
to  be  made,  it  is  further  asserted  that  petitioners,  as  shareholders, 
I  are  subjected  to  grave  danger  of  loss  and  damage  in  case  of  the 

defatdt  of  the  corporation  issuing  the  said  bonds,  are  a^rieved 
I  by  the  idtra  vwe9  acts  of  the  petitioning  corporations,  and  by 

I  the  final  drder  of  the  Commission. 

I  [1]  It  is  obviously  of  the  first  importance  to  discover  the 

j  nature  and  the  extent  of  the  powers  conferred  upon  the  Michi- 

I  gan  Kailroad  Commission  in  this  behalf  and  the  force  and  effect 

of  the  orders  which  it  has  made.  For  this  purpose  reference 
must  be  made  to  Act  300,  Public  Acts  <rf  190»,  Act  144,  Public 
Acts  of  IdM,  imd  Act  259,  Public  Acts  of  1915.  In  so  far  as 
the  powers  and  duties  of  the  Commission  are  herein  involved, 
I  they  will  be  found  defined  in  the  last  two  acts  mentioned.     It 

I  has  no  judicial  or  legislative  powers,  is  an  administrative  enei^, 

and  with  reference  to  most  matters  committed  to  it,  and  as  to 
I  those  h«re  inv(dv«d^  is  a  trier  of  facts.    See  Michigan  C.  R.  Co. 

V,  Michigan  R.  Commission,  160  Mich.  355,  126  N.  W.  54®; 
Detroit  ft  M.  R;  Co.  v.  Railroad  Comcmission,  171  Mich.  335, 
846,  187  jr.  W.  8fi9;  Grand  Rapids  &  I.  R  Oo.  v.  Michigan  R. 
Cwnmission,  188  Mich.  383,  392,  160  N.  Wl  154.  All  that  the 
railroad  companies  interested  here  could  secure  from  it,  all  th^t 
it  is  empowered  to  give  them,  is  an  order  authorizing  what  they 
desire  ta  do,  ^'stating  that  in  the  opinion  of  the  Commission  the 
use  of  the  capital  of  property  to  be  acquired  to  be  secured  try  the 
issue  oiF  such  Atock,  bonds*,  notes,  or  other  evidences  (rf  indebted- 
ness is  rea^Bonably  required  for  the  purposes  of  such-  .  •  • 
corporation."  ' 

It  18  assumed  that  the  opinion  is  to  be  based  upon  evidence; 
but,  the  opinion  helving  been  formed  favorably  to  the  applying 
corporation,  the  otd^,  or  authorization,,  issues  as  of  course.  The 
language  of  the  statute  conveys  no  idea  of  eommitting  to  the 
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Conunission  for  decision  any  of  the  numeroua  quedtitos  wfaidn 
may  arise  between  an  applying  corporation  and  its  sjtoekboldeni 
or  between  the  corporation  and  the  state^  and  no  argnmeat  is 
required  to  prove  that  the  jurisdiction  of  the  Conunission  liiay 
not  be  extended  merely  by  raising  before  it  questions  which  in 
our  scheme  of  government  are  judicial  in  character  and  prcqperly 
for  courts  to  determine.  See  Chicago  &  N.  W.  R  Go.  v.  Bail- 
road  Commission,  162  Wis.  91,  P.U.R1916C,  595,  155  N,  W. 
94JI ;  People  ex  rel.  Board  of  Administration  v.  Peoria  &  P,  U. 
R  Co.  273  111.  440,  113  N,  E.  68;  People  ex  rel.  Loughran  v. 
Railroad  Comrs*  1«8  N.  Y.  421,  58  N-  E.  163.  The  opinion 
of  the  Comnussion  does  not  make  valid  xx>rporate  action  whicdi 
as  to  the  state,  or  stockholders,  is  invalid.  It  conducted  in  this 
case  an  inquisition,  in  behalf  of  the  public,  upon! the  applicittion 
of  a  corporation,  Nvith  respect  tova  single  subject.    « 

[2]  What,  then,  is  there  here  for  this  eourt  to.i^viewl  Clear- 
ly it  will  not  review  an  opinion  of  the  Commifl0ion  baaed  upon 
evidence.  It  is  quite  as  clear,  I  think,  that  it  will  not  review 
any  matter  not  committed  to  the  Commission  for  decision  and 
not  decided  by  it 

[3]  It  is  provided  in  the  act  that  '^the  supreme  ooort  upon 
petition  of  any  person  aggrieved  may  review  by  certiorari  any 
final  order  or  determination  of  the  Commission." 

And  this  provision  is  made  the  ground  of  an  argumeoit  in  be- 
half of  plaintifis  in  certiorari.  The  statute  in  liiis  respect  is, 
in  my  opinion,  declaratory  of  the  law.  This  eoutt  i&  empowered 
by  the  Constitution  to  issue  writs  of  certiorari  and  hear  and 
determine  them.  There  is  no  provision  in.  the; act  for  the  issue 
of  the  writ  of  mandamus,  and  yet  it  is  obvious  that  this  court 
may,  upon  pn^per  showing,  use  the  writ  to  set  the  Commission 
in  motion,  although  not  to  require  it  to  reach  a  particular  de- 
cision. Writs  of  certiorari  do  not  issue  as  of  course,  niMr  should 
this  statute  be  coiistrued  so  as  to  require  the  issue  o£  the  writ 
except  in  cased  in  which,  the  statute  aside>  it  is  considered  by 
the  court  to  be  an  appropriate  remedy.  Plaintiffs  in  certiorari 
are  not  parties  to  the  inquisition  which  was  conducted  by  the 
Commission.  That  they  would  be  admitted,  in  a  court  of  equity, 
in  a  suit  against  the  corporation,  to  question  its  power  tO:,guarr 
antee  the  bonds  referred  to  in  the  order  of  the  Commission,  is 
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not  a  faet  supporting  an  argoment  in  favor  of  their  right  to 
raise  the  question  in  this  court  in  this  proceeding.  Quite  the 
contrary.  Thej  have  an  adequate  remedy,  and  no  opinion  of 
the  Oommisedon  and  no  order  whidb  this  court  may  properly 
make  in  the  premises  can  be  urged  for  or  against  their  right 
to  pursue  it  in  a  court  having  jurisdiction. 

I  have  assumed  without^  howev^,  considering  or  deciding^ 
duit  tilie  application  of  the  railroads  to  the  Commission  presents 
ed,  within  the  terms  of  the  act^  a  case  for  Iheir  opinion. 

In  my  opinicH^  the  writ  was  improvidently  granted^  and  the 
pfoeeedings  should  theref(M*e  be  dismissed^  with  costs  against 
plaiinti£Es  in  certiorari. 

Asauming  that  the  Commission  had  power  to  decide  (I  have 
pointed  out  that  it  did  not  decide)  whether  the  proposed  action 
of  the  petitioning  railroads  is  tiUra  vires,  or,  as  seems  to  be  sug- 
gested, that,  if  it  has  not  this  power,  still  it  ought  to  refuse  to 
sanction  the  proposed  action  because  such  action  would  be  vUra 
tires,  upon  what  evidence  is  this  court  to  determine  that  the 
0<xnmission,  upon  the  application  of  plaintiffs  in  certiaruri, 
ought  to  have  granted  a  rehearing,  and  upon  the  rehearing  ought 
to  have  decided  that  the  proposed  action  is  unlawful?:  No  testis 
mony  addressed  to  this  issue  was  offered.  Such  evidence  as  the 
reeord  affords  is  to  be  found  in  the  petitions  of  the  railroads  and 
in  the  statements  of  their  counsel  addressed  to  the  Commission 
at  the  hearing.  What  the  Commission  found  is  stated,  so  &ur  as 
the  Commission  regarded  it  as  necessary  to  do  so,  in  the  recitals 
found  in  its  order  above  set  out  In  explanation  and  ampli&ca* 
tion  of  the  facts  there  recited,  the'  pertineoit  statements  of  coun^ 
ael  for  the  railroads  are  here  given : 

'^The  Toronto,  Hamilton,  .&  Buffalo  is  a  Canadian  company, 
operating  a  line  between  Buffalo  and  Hamiltcm^  with  branches 
that  toudi  upon  the  Michigan  Central,  and  another  branch  which 
wcvfcs  off  towards  Buffalo,  so  that  they  operate  as  a  connecting 
line  between  the  Canadian  Pacific  and  the  New  York  O^itral 
and  Michigan  Central:  lines,  and  results  in  a  very  profitable  and 
desirable — I  won't  say  profitable,  because  it  is  only  recently  the 
road  has  shown  any  profits^  but  it  is  a  desirable  connection  both 
for  flight  and  passengers  for  Canadian  connecticm  passing  by 
way  ot  Toronto  and  then  working  down  tor  the  nor&  and  north- 
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west  The  entire  stock  of  the  oompany,  whieh  id  $4,500,000 
in  round  numbers,  is  owned  hj  the  Michigan  Central,  the  Canada 
Southern,  New  York  Central,  and  Canadian  Pacific.  Their  shares 
are  not  equal ;  that  is,  they  are  not  equal  holdings.  The  Michigan 
Central  and  Canada  Southern  together  own  about  15,000  shares; 
the  New  York  Central  16,000;  the  Canadian  Pacific  12,000. 
Now,  under  previous  arrangements,  which  have  been  in  exist* 
e^nce  for  a  good  many  years,  the  railroads  in  interest  harie  fur- 
nished money  necessary  to  keep  the  company  going,  to  make  its 
proper  capital  investments  by  way  of  investments  in  the  xoad 
and  all  that  sort  of  thing,  and  have  stood  as  sponsors  and  goar^ 
dians  for  various  obligations  they  have  had  to  incur  to  make 
these  investments  from  time  to  time.  Now  there  is  a  mortgage 
upcm  the  Toronto,  Hamilton,  &  Buffalo  at  present  of  $3^280,000. 
This  mortgage^  the  present  mortgage,  consolidated  mortgage, 
authorizes  the  total  issue  of  $10,000,000,  oat  of  which  it  is  p»>* 
posed  to  set  aside  sufficient  to  refund  the  first  mortgage  outBtand-> 
ing,  and  machinery  for  that  refunding,  either  by  purdiase  or 
substitution,  etc.,  is  set  out  to  greater  or  less  extent  in  the  mort* 
gage  itself.  Then  it  proposes  next  following  that  to  issue  $2,^ 
000,000  of  bonds,  that  $2,000,000  to  take  care  of  present  floats 
ing  indebtedness,  which  amounts,  as  shown  by  the  petition,  in 
round  numbers — there  are  notes  outstanding  alone  of  $1,800^006 
^-'by  reference  to  the  mortgage  yon  will  see  there  are  oOobt  obli* 
gatkms,  the  obligations  amounting  all  told  to  something  like 
$1,600,000  in  reund  numbers,  then  to  use  the  balance  of  the 
$2,000,D00  for  further  improvements  upon  the  road ;  then,  after 
that^  the  balance  of  it  is  to  be  issued  for  such  future  uses  as 
may  be  desired.  At  the  present  time  it  is  only  sought,  in  this 
particular  application,  to  issue '  $3,000,000  for  the  purpose  of 
taking  care  of  floating  and  outstanding  indebtedness. 

"Now,  the  Toronto,  Hamilton,  &  Buffalo  itself  will  be  a  very 
difficult  property,  in  the  present  ftnancial  c(mditions,  to  float 
thofipe  at  any  fair  prices,  and  so  the  bonds  have  been  taken  >in 
equal  proportions  by  the  four  stock  owners  of  the  road,  the 
(^Janadian  Pacific  one  fourth.  New  York  Central  one  fourth^ 
Michigan  Central  one  fourth^  and  Canada  Southern  (me  fourth* 
Of  course  the  Canada  Soathem,  thitt  is  taken  earexMf  by  tibe  IHAr 
igan  Central  which  is  lessee  and  large  owncor  of  stock  of  the 
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CSanadatSouthenL  Those  have  been  taken  over  at  90,  afl  between 
the  Tor(»itOy  Hamilton,  &  Buffalo  and  the  paying  companies. 
Kowy  it  is  proposed,  in  order  to  put  those  out  upon  the  market 
and  realize  the  money  to  pay  themselves  for  this  purchase  and 
this  inveStm^it,  each  of  the  companies  desires  to  join  and  all 
agree  to  join  in  a  joint  and  severail  guaranty  of  the  bonds  so 
that  they  may  be  put  out  and  sold  upon  the  market  at  sufficient 
to  realize  and  refund  this  90  per  cent.  "Sow  that,  in  brief,  is  the 
aituatioB. 

'^Chairman  Hemans:  It  isn't  any  increase  in  the  debt  of  any 
of  the  parties,  either  the  guarantors  or  the  subsidiary  companies  1 

''Mr.  Bobsto:  No;  aimply  a  shifting  of  the  present  form  of 
indebtedness  in  its  ultimate  result. 

^'Ghaiirman  Hemans:  Unless  in  the  discount  of  the  bonds. 

'^Mr.  Bobson :  To  that  exteht,  of  course,  and  that  is  a  question 
of  financial  markets,  just  what  you  can  boixow  money  for,  of 
course. 

"Up  to  the  last  year  or  two  as  a  matter  of  fact,  the  Tortmto, 
Hamilton,  &  Buffalo  has  a  deficit.  I  couldn't  tell  you  in  its 
actual  operation.  It  has  taken  care  of  its  current  obligations, 
but  in  its  operations,  one  end  or  asiother  has  been  a  deficit,  but 
I  can't  say  accurately  as  to  jiist  the  period  it  has  commenced 
to  earn  mon^  and  show  a  surplus.  The  statement  here  shows 
at  present  they  hAve  a  small  surplus,  and  that  is  an  accumulation ; 
in  all,  in  a  ron^  way  I  should  say,  probably  in  the  last  three 
or  four  years,  has  it  been  able  to  show  any  prospects  for  the 
future.  The  prospects,  of  course,  are  fairly  good,  depends  upon 
what  the  business  and  relations  between  the  two  countries  are, 
but  the  statement  here  shows  that  it  has  a  profit  and  loss' of  a 
million  and  a  half." 

Analyzed,  the  facts  produced  show,  in  substance  and  effect, 
that  all  of  the  issued  stock  of  the  Toronto,  Hamilton,  &  Buffalo, 
the  Canadian  railway,  is  owned  by  the*Michigan  Central,  Cpii- 
ada  Southern,  New  York  Central,  and  Canadian  Pacific  rail- 
roads, not  jointly,  not  in  equal  amounts.  Independent  of  the 
ownership  of  the  stock,  each  of  these  railroads  has  an  interest 
in  the  continued  operation  of  the  said  Canadian  railway.  It 
is  a  valuable  connection  for  each  of  the  interested  roads.  It  may 
be  assumed  that  the  value  of  the  association  is  the  base  upon 
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which  the  financial  interest  is  rested.  Whatever  atfeots  tiie 
integrity  and  prosperity  of  the  Canadian  railroad  affects  alike 
each  of  the  stockholding  railroads.  Measured  in  mottey  invested, 
tlieir  interests  are  unequal;  in  every  other  sense  their  interest 
in  maintaining  the  road;  its  integrity  and  prosperity,  is  mutual. 
To  the  end,  the  mutually  desirable  end,  to  which  the  whole  ar- 
rangement is  projected,  each  of  tjie  stockholding  railroads  has 
advanced  money,  not  in  equal  amounts,  not  represented  by  a 
joint  account,  but  to  the  extent  evidenced  by  the  bonds  of  the 
Canadian  road  which  they  severally  hold.  That  road  cannot 
be  divided  up;  it  is  an  entity.  Consequences  of  default  in  the 
payment  of  principal  or  interest  of  its  bonded  debt-- cannot  be 
wholly  apportioned  between  tiie  interested  companies  by  the 
f>tock  and  the  bonds  held  by  each.  There  can  be  no  piecemeal 
bankruptcy  of  the  road,  and  the  default  of  the  road  issuing  the 
l:K>nds  and  the  default  of  the  guarantor  of  the  bonds  will  affect 
in  Q^ctly  the  same  way  the  entire  interest  of  each  interested 
company.  Under  the  circumstances  related,  in  order'  to  make 
a  market  for  the  bonds,  to  secure  proceeds  for  refunding  the 
money  already  advanced,  and  for  financing  the  road  generally, 
the  interested  companies  ask  the  Commission  to  sanction  the 
guaranty  of  all  the  bonds  by  each  of  them.  The  bare  recital  of 
the  facts  disclosed  by  the  records  suggests  that  there  may  be, 
must  be,  other  facts,  circumstances,  conditions,  affecting  the 
question  of  ultra  vires,  which  can  be  produced  upon  a  trial  of 
the  issue.  And  the  facts  disclosed  do  not  necessarily  and  inevita- 
bly lead  to  the  conclusion  that  the  proposed  action  is  unlawful 
Therefore,  in  any  view  of  the  matter,  the  court  should  refuse 
to  disturb  the  order  of  the  Commission. 

Moore^  Brooke,  Stone,  and  Steere,  J  J.,  concur  with  Ostrander^ 
J. 

Note. — Certiorari. 

Under  §  2122  of  the  Code  of  Civ.  Proc.  which  prohibits  a  writ 
of  certiorari  ''to  review  a  determination  which  does  not  finally  de- 
termine the  rights  of  the  parties  with  respect  to  the  matter  to  be 
reviewed,"  certiorari  will  not  lie  to  review  an  order  of  the  Commis- 
sion overruling  a  demurrer  to  an  answer,  since  there  is  no  statutory 
provision  for  a  demurrer  before  the  Commission  and  consequently 
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tiiB  order  Aam  not  definitely  detennine  the>  rights  of  the  portieB. 
People  ex  rel.  Pennajhaaia  Gm  Co.  v.  Public  Servioe  Crommiflaioa 
(1917)  181  App.  Div.  147,  169  N.  Y.  Supp.  59. 


mCHIOAN  SUPRJEME  OOURT. 

CLAEENCE  H.  VENNEB  et  aL 

V. 

MICHIGAN  EAILROAD  COMMISSION. 

[No.  68.] 

{-^  Mich.  --,  172  N.  W.  667.> 

mm  JuriMdieUon  of  C0mmU9Ukn  «•  JKocpendfem^t  al« 
remOtf  mode. 

The  power  of  the  Michigan  Commiseion  under  Public  Laws  of 
1915,  No.  259,  to  authorize  issues  of  utility  securities,  is  not  limited 
tD  iwnet  to  proiride  for  future  capital  cKpenditnrBs,  but  eoctends  to 
isaoes  to  reimburse  the  companies  for  proper  oapital  expsnditurea 
already  made. 


apewrliy  ieanaa  •*-  JuHsdUAUm  of  Cammisaion  —  QuesiionB  of  law, 
Dieeusaieii  of  lade  of  jurisdiction  of  CommiaeioiB  to  determine 
legality  of  organisation  of  railroad  company  on  application  for  per- 
mission to  issue  securities,  p.  32. 

(BiBD,  €h.  J.,  dissents.) 

[May  29,  1919.] 

QmmotLAXi  by  Clarence  H.  Venner  and  Jamee  Pollits  to 
review  an  order  of  the  Michigan  Railroad  CommiBsion  authoriz- 
ing an  increase  of  capital  stock  of  ike  New  Yoi^  Central  Bail- 
way  Company.    Order  affirmed. 

Appearances:  Orla  B.  Taylor,  of  Detroit  (E.  N.  Zoline,  of 
Chicago^  Illinois^  of  counsel),  for  petitioners;  Alex.  J.  Groes- 
beek,  Attorney  General  (Bobert  J,  Cary,  of  Chicago,  Illinois, 
Frank  E.  Bobson,  of  Detroit,  and  Samuel  H.  Kelley,  of  Lans- 
ing, of  oounsel),  for  respondent 

Bird,  Gh.  J.,  dissenting:  The  New  York  Central  Bailway 
Company  filed  its  application  with  the  Michigan  Bailroad  Com- 
mission, praying  permission  to  issue  $85,000,000  of  new  capital 
stock  to  reunborse  its  treasuiy  for  expenditures  already  made 
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(ML  capital  aooount  Accompanying  the  petition  was  a  adhednle 
of  the  expenditures  which  it  desired  capitalized. 

The  plaintiffs,  as  stockholders  of  that  company,  appeared  be- 
fore the  Compission  and  opposed  the  granting  of  the  order 
prayed  for.  A  hearing  followed  in  which  plaintiffs  participated, 
but  at  the  conclusion  thereof  their  objections  were  overruled 
and  the  prayer  of  the  petition  granted.  Later,  upon  application 
of  plaintiffs,  this  court  issued  a  writ  of  certiorari  to  review  the 
proceedings. 

(1)  The  objections  to  the  order  of  the  Oommidsion  which 
Appear  in  the  affidavit  for  the  writ  are  not  confined  to  the  items 
contained  in  the  schedule,  but  go  further,  and  question  the  va* 
lidity  of  the  organization  of  the  New  York  Central  Bailroad 
Company,  its  consolidation  with  the  Lake  Shore^  &  Miohigan 
Southern  Railway  Company,  and  its  investments  in  cftocks*  and 
bonds  of  other  railroads. 

It  may  be  well  at  the  outset  to  say  that  we  think  the  qoestionB 
raised  by  plaintiffs  affecting  the  legality  of  the  organization  of 
the  New  York  Central  Bailroad  Company  and  its  consolidation 
with  the  Lake  Shore  &  Michigan  Southern  Bailwajr  Company 
are  not  appropriate  questions  for  the  Commission  upon  this  in- 
quiry. Neither  do  we  think  the  legality  of  its  investments  here- 
tofore made  is  a  proper  inquiry  for  the  Commission.  The 
Michigan  Bailroad  Commission  is  not  a  court,  but  an  adminis- 
trative board  with  supervisory  powers.  Had  it  concluded  that 
plaintiffs'  contentions  were  right  in  respect  to  these  matters,  it 
could  have  made  no  enforceable  order  concerning  liiem.  How 
far,  however,  the  Commission  may  consider  the  investments  of 
an  applicant  in  determining  whether  added  capital  is  reasonably 
required  for  the  purpose  of  the  corporation,  we  need  not  inquire 
at  this  time,  as  the  appeal  must  be  disposed  of  upon  otiier 
grounds.  The  questions  with  which  the  Commission  are  con- 
cerned are  those  arising  out  of  the  petition  filed.  The  New 
York  Central  Eailroad  Company  is  asking  permission  to  capi- 
talize certain  expenditures  and  investments  paid  for,  principally, 
out  of  income  within  five  years  preceding  July,  1916.  If  the 
Commissicm  has  jurisdiction  in  the  premises,  its  duty  is  to  exam- 
ine the  items  and  determine  whether  the  money  was  devoted  to 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


TENNER  r.  MICmOAN  RAILROAD  COM.  33 

lawful  purposes,  and  whether  they  were  reasonablj  required  for 
the  purposes  of  the  corporation. 

(2)  We  are  confronted  at  the  outset  with  a  serious  question 
raised  by  the  plaintiffs  and  one  affecting  the  power  of  the  Com- 
mission to  make  any  order  of  approval.  Plaintiffs  assert  that 
the  Commission  is  without  authority  to  make  any  order  in  the 
premises,  because  from  the  petition  it  appears  that  the  expendi- 
tures have  already  been  made,  and  that  the  CommissioD  has  no 
power  to  approve  securities  to  reimburse  the  treasury  of  the  cor- 
poration after  the  expenditures  have  been  made.  A  solution  of 
this  question  makes  necessary  a  consideration  of  the  act  which 
confers  jurisdiction  of  such  matters  upon  the  Railroad  Commis- 
sion. The  material  provisions  of  the  act  are:  '^Section  1.  Any 
corporation  or  association  except  municipal  corporations,  organ- 
ized and  existing,  or  which  may  hereafter  be  organized  or  au- 
thorized to  do  business  under  the  laws  of  this  state,  or  any  lessee 
or  trustee  thereof,  or  any  person  or  persons  owning,  conducting, 
managing,  operating  or  controlling  any  plant  or  equipment  with- 
in this  state  used  wholly  or  in  part  in  the  business  of  trans- 
mitting messages  by  telephone  or  telc^aph,  producing  or  fur- 
nishing heat,  light,  water  or  mechanical  power  to  tiie  public, 
directly  or  indirectly,  and  any  railroad,  interurban  railroad  or 
other  common  carrier  may  issue  stocks,  bonds,  notes  or  other 
evidences  of  indebtedness  payable  at  periods  of  more  than  twelve 
m<mths  after  the  date  thereof,  when  necessary  for  the  acquisi- 
tion of  property,  the  construction,  completion,  extension  or  im- 
provement of  facilities  or  for  the  improvement  or  maintenance 
of  service  or  for  the  disehai^e  or  lawful  refunding  of  obliga- 
tions: Provided,  and  not  otherwise,  that  there  shall  have  been 
secured  from  the  Michigan  Railroad  Commission  an  order 
authorizing  such  issue  and  the  amount  thereof,  and  stating  that 
in  the  opinion  of  the  Commission  the  use  of  the  capital  or  prop- 
erty to  be  acquired  to  be  secured  by  the  issue  of  such  stock, 
bonds,  notes'  or  other  evidences  of  indebtedness,  is  reasonably 
required  for  the  purposes  of  such  person,  corporation  or  associa- 
tion. Any  such  person,  corporation  or  association  desiring  au- 
thority to  issue  stocks,  bonds,  notes  or  other  evidences  of  indebt- 
edness shall  make  written  application  dierefor  to  the  said  Com- 
mission in  such  form  as  the  Commission  may  require.     After 
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receiving  8«ch  applioatiosiy  said  CommiBsion  maj,  for  the  pur- 
pose of  enabling  it  to  determine  whether  it  ahonld. grant  snch 
authority,  make  such  inquiry  or  investigation^  hold  such  hear- 
ingg  and  examine  such  witnesses,  books,  papers,  documents  or 
contracts  as  it  may  deem  of  importance  in  enabling  it  to  reach 
a  determination.  If  the  applicant  shall  fail,  neglect  or  refuse 
to  futnish  any  or  all  of  the  infwmation  required  ^by  said  Com- 
mission, or  if  the  said  Commission  shall  so  direct,  an  appraijsal 
of  the  property  of  said  applicant  shall  be  made  by  a  disinter- 
ested person  or  persons  to  be  appointed  by  said'  Commission  and 
whose  compensati<m  shall  be  fixed  by  said  Commission,  the 
entire  expense  of  making  such  uppi:aisal  to  be  borne  by  said 
applicalnt.  .  •  •  If  from  the  application  filed  and  such  other 
information  obtained  from. the  investigation  herein  authorized, 
the  said  Commission  shall  be  satisfied  that  the  funds  derived 
from. such  issue  of  stocks,  bonds  or  notes  are  to  be  applied  to 
lawful  purposes  and  that  such  issue  and  amount  is  essential  to 
the  successful  carrying  out  of  such  purposes,  then  said  Commis- 
sion shall  ^ant  authority  to  make  the  issue  applied  for,  and  in 
granting  such  antiiority,  the  said  Commission  may  impose  as  a 
condition  of  the  grant  such  reasonable  terms  and  conditions  as 
to  the  Commission  may  seem  proper:  Provided,  that  any  such 
person,  corporation  or  association  may  iissue  notes  for  lawful  pur« 
poses,  payable  at  a  period  of  not  more  than  twenty-four  months, 
without  authority  from  said  Commission ;  but  no  such  notes  shall 
in  whole  or  in  part,  directly  or  indirectly,  be  refunded  by  any 
issue  of  stock  or  bonds  or  by  any  evidence  of  indebtedness  run- 
ning for  more  than  twelve  months  without  the  consent  of  said 
Commission:  Provided  further,  that  the  provisions  of  this  act 
shall  apply  to  all  stocks,  shares,  bonds  or  notes  issued  to  or  taken 
by  the  incorporators  or  their  agents,  ae^signs  or  trustees  of  any 
such  corporation  or  association  in  the  first  instance.''  Act  2.59, 
Laws  of  1915. 

The  language  of  the  act,  taken  as  a  whole,  indicates  that  it 
was  contemplated  by  the  legislature  that  the  application  should 
be  made,  and  the  approval  of  the  Commission  secured,  before 
the  expenditures  are  made  upon  capital  account  if  the  intention 
be  to  later  capitalize  them.  The  act  provides  that,  "after  receiv- 
i/ig  such  application,  said  Commission  may,  for  the  purpose  of 
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enabling  it  to  determine  wliellier  it  ahonld  grant  bucIi  authority; 
make  such  inquiry  op  inyeBtigation,  liold  sueh  hearings,  and  ex* 
amine  such  books,  papers,  documents,  or  contracts,  as  it  may 
deem  of  importance  in  enabling  it  to  readi  a  determination.'' 
Also  that  it  may  order  an  appraieal  of  the  property  involved. 
These  provisions  indicate  that  the  investigation  and  appraisal 
shall  take  place  in  advance  of  the  expenditure^.  Again,  the 
Commission  is  authorized  in  granting  its  approval  to  do  so  upon 
certain  conditions.  This  would  authome  the  Commission  to  im* 
pose  a  condition  thut  the  securities  should  be  sold  only  as  &8t 
as  the  work  progressed.  This  provision  also  indicates  that  the 
l^islature  had  its  eyes  on  future  expenditures  rather  than  upon 
past  ones.  Again,  the  Commission  is  authorised  to  determine 
whedier  the  expenditures  are  to  be  made'  for  lawful  purposes. 
The  abuses  which  the  act  was  created  to  prevent  give  Uie  im-r 
pression  that  it  was  intended  by  the  fegiskture*  that  the  Com-* 
mission  should  pass  upon  the  lawftSilness  of  the  expenditures 
before  they  were  made,  and,  if  found  unlawful,  to  prevent  them 
from  being  made.  This  view  is  in  keeping  with  the  theory  that 
the  general  power  of  the  Commission  is  preventive  rather  than 
corrective. 

The  act  still  further  provides  that  the  Commission  shall  de- 
termine whether  such  issue  dnd  amount  are*  essential  to  the  suc- 
cessful carrying  out  of  such  lawful  purpose.  It  is  somewhat 
significant  that  the  legislature  used  the  wordsj  "is  essential,'^ 
instead  of  "was  essential,"  or,  as  the  New  York  aet  provides, 
"is  or  was  necessary.*'  This  provision  likewise  indicates  that 
the  legislature  had  a  prospective  instead  of  a  retrospective 
view, — that  it  had  in  mind  what  the  corporation  intended  to  do 
rather  than  what  it  had  done. 

The  language  of  the  act,  these  express  provisions,  and  the 
general  purpose  of  the  act,  considered  together,  are  persuasive 
that  the  legislature  intended  to  confer  power  upon  the  Commis- 
sion to  pass  upon  and  approve  expenditures  on  capital  account 
before  they  were  made,  and  not  afterward. 
^  But  it  is  argued  that  the  Commission  could  pass  upon  expen- 
ditures after  they  were  made,  and,  if  found  unlawful  and  not 
reasonably  required  for  the  purposes  of  the  corporation,  it  could 

then  refuse  to  permit  the  issue  of  seclirities.  Yes;  the  Com- 
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mission  could  do  this,  but  would  that  course  be  ija  keeping  with 
the  spirit  and  purpose  of  the  act?  In  many  cases  it  would  be 
of  no  avail  to  the  stockholder  to  deny  the  application  after  the 
expenditures  had  been  made.  If  the  investment  or  expenditure 
be  an  unlawful  one,  or  one  not  reasonably  necessary,  it  has  been 
made,  and  cannot  usually  be  recalled  without  loss.  The  law 
seeks  by  this  procedure  to  protect  the  stockholders  and  invest- 
ing public  agaiQSt  the  issue  of  securities  for  reckless  and  unlaw* 
ful  expenditures.  Peninsular  Power  Co.  v.  Secretary  of  State, 
169  Mich.  696,  136  N.  W.  656.  The  expenditures  in  question 
cover  a  period  of  five  years.  In  half  that  time  wild  and  reck- 
less expenditures  indulged  in  by  a  board  of  directors  might 
wredc  a  solvent  railway  corporation,  and,  if  it  did,  of  what  use 
would  it  be  for  the  Commission  to  order  an  appraisal  of  the 
property  and  impose  conditions  on  the  sale  of  the  securities? 
Of  what  protection  would  it  have  been  to  the  stockholders  of  the 
New  York  &  New  Haven  Kailway  for  a  public  utility  board  to 
refuse  to  give  its  approval  to  the  expenditures  of  that  company 
for  railroads,  steamboats,  and  street  and  interuxban  railways 
five  years  after  they  were  made?  It  is  true  the  Commission 
could  have  withheld  its  approval,  but  that  would  have  been  cold 
comfort  to  the  stockholder. 

Furthermore,  if  the  New  York  Central  could  go  on  making 
expenditures  on  capital  account  for  five  years,  and  then  come 
before  the  Commission  and  secure  its  approval  to  capitalize  the 
same,  it  could  go  oa  indefinitely  in  this  way,  coming  to' the  Com- 
mission once  in  five  years,  and  the  result  would  be  that  the  Com- 
mission would  never  have  an  opportunity  to  pass  upon  the  law- 
fulness of  an  investment,  or  whether  it  was  reasonably  required 
for  the  purposes  of  the  corporation,  xmtil  after  the  expenditure 
or  investment  had  been  made.  The  testimony  shows  that  the 
New  York  Central  Railroad  Company  has  spent  upwards  of 
$6,000,000  in  the  last  five  years  upon  improvements  to  real 
estate  which  it  has  acquired  in  recent  years  in  the  city  of  New 
lYork,  for  which  it  desires  to  issue  capital  stock.  Among  the 
items  in  the  schedule  is  one  of  $519,780.37  which  the  companyf 
has  expended  upon  the  Hotel  Biltmore  in  New  York  city,  a  prop- 
erty which  has  cost  upwards  of  $5,600,000,  and  is  a  joint  ven- 
ture with  the  New  York  &  New  Haven  Railway  Company. 

P.U.R.1919E. 
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Other  expenditures  wbith  are  sougiit  to  be  oapitaliaed  axe  $197,- 
190.30  invested  in  a  building  for  the  Adams  Express  Company; 
$836,007.41  in  a  mail  and  office  building;  $160,947.51  in  the 
United  Oigar  Store  Building;  $1,450,000  advanced  to  the  New 
York  State  Bealty  Company^  a  corporation  engaged  in  buying 
and  selling  New  York  city  real  estate,  having  also  an  interest  in 
an  electric  lifting  plant  at  Bochester,  and  owning  a  chain  of 
retail  stores,  at  the  Clearmont  bituminous  coal  mines;  $847,- 
432.64  in  a  building  for  the  American  Express  Company  at 
Thirty-third  street  and  Eleventh  avenue,  some  considerable  dis- 
tance from  its  Forty-second  street  terminal  zone.  Without  pass- 
ing upon  the  lawfulness  of  such  investments  By  a  railroad  com-- 
pany,  we  are  persuaded  that  Act  259  contemplates  that  before 
investments  of  this  character  shall  be  made,  if  capitalization  be 
afterward  intended,  they  shall  be  submitted  to  the  Commission, 
thereby  giving  the  Commission  an  opportunity  to  pass  upon 
them  and  determine  whether  they  are  for  lawful  purposes,  and 
whether  they  Bre  reasonably  required  for  the  purposes  of  the 
corporation.  Any  other  construction  of  the  act  would  render  the 
existence  of  the  Commission  useless,  because  corrective  measures 
have  always  been  available  in  the  courts  to  test  the  validity  of 
corporate  action. 

A  further  fact  strengthens  this  view.  The  Michigan  Public 
Utility  Act  was  taken  bodily  from  the  New  York  act  The  New 
Yoik  act  was  passed  in  1907.  The  Michigan  act  was  passed  two 
years  later,  in  1909.  In  1910  New  York  amended  its  act  to 
empower  the  Commission  to  approve  the  securities  of  certain 
corporations  to  reimburse  their  treasuries  on  account  of  expendi- 
tures on  capital  account  already  made.  In  doing  so,  however, 
the  added  power  was  carefully  guarded.  It  is  obvious  from  this 
action  that  the  New  York  legislature  did  not  regard  the  original 
act  Broad  enough  to  give  the  power  here  contended  for.  It  is 
possible  that  some  provisions  should  be  made  to  permit  corpora- 
tions which  in  good  faith  make  expenditures  from  income,  and 
which  are  chai^aUe  to  capital  account,  to  capitalize  such  ex- 
penditures; but  if  it  is  to  be  done,  it  is  a  matter  of  legiala- 
tion,  and  should  be  done  by  the  legislature  rather  than  by  the 
courts. 

This  identical  question  has  recently  been  decided  adversely 
to  defendant's  contention  by  the  Ohio  supreme  court     A  simi- 
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kf  application  was  made  (x>  the  Publio^Utpilities  CoxmniMion  of 
Ohio  in  respect  to  the  saiae  isBue.of  stock; to  cover  the  same 
expenditures.  The  prayer  of  the  petition  was  granted  in  part 
by  the  Commi88i<Hi*  On  review  in  the  bupteme  court  the  order 
of  the  Commission  was  reversed.  In  so  doing  the  oouxt  aaid,  in 
part: 

"On  consideration  whereof,  the  court  finds  thai  the  expendi- 
tures set  forth  in  exhibit  A,,  which  w^e  the  basis  for  the  issue 
of  the  atook,  authorization  of  which  was  prayed  for  in  the  appli- 
cation, and  which  was  allowed  by  the  ordisr  of  the  Commisaion, 
u«der  §  614-53,  which  provides  that  'a  public  utility  or  rail- 
road, when  authorized  by  order  of  the  Commission^  may  issue 
stoeks,'  etc.,  whei  necessary  for  the  acquisition  of  property,  the 
construction,  completion,  extension,  or  improvement  of  its. facili- 
ties, or  for  the  improvement  or  maintenance  of  its  service,  or  for 
the  reorganieationor  readjustment  of  its  indebted^eds  and  capi- 
talization, or  for  the  diacharge  or  lawful  refujpiding  of  its  obliga- 
tions, or  for  the  reimbursement  of  moneys  adiually  expeoded 
irom  income  or.  from  any  other  moneys  in  the  'treasury  pf  the 
public  utility  or  railroad  not  secured  or  obtained  from  the  issue 
of  stocks^  bonds,  notes,  or  other  evidences  of  indebtedness,  of 
such  public  utility  or  railroad  within  five  years  next  prior  to  the 
filing  of  an  application  therefor  as  herein  provided,  or  for  any 
(vf  the  aforesaid  purposes,*^  were  not  expenditures  for  the  acquisi- 
tion of  property  or  for  any  of  the  other  purposes  mientioiied  in 
the  section  referred  to,  and  therefore  are  not  auch  expenditures 
as  are  authorized  to  be  capitaUjEed. 

^^It  is  therefore  ordered  and  adjudged  that  the  order  of  the 
Commission  be,  and  the  same  ia  hereby,  reversed*'^  Pallitry  v. 
Public  Utilities  Commission  {decided  February  26,  1919)  123 
NE.  ~. 

Our  conclusion  is  that  the  Commission  has  no  power  to  author- 
ize the  issuance  of  securitiea  :to  reimburse  the  treasury  of  a  cor- 
poration for  expenditures  already  made  on  capital  aocount,  ex- 
cept in  so  far  as  the  statute  itself  may  authorize  it. 

For  the  reasons  indicated,  the  order  must  be  set  a^ide. 

Ostrander,  J.,  delivered  the  opinion  of  the  court :  I  assume 
that  from  time  to  time,  in  a  period  of  five  years,  the  New  York 
Central  Railway  Company  might  find  it  necessary,  and  for  the 
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best  interests  of  the  company,  to  acquire,  by  use  of  its  income, 
fixed  property,  ai^dtjo. develop, the jpoc^fty  T?)jich  it  theretofore 
owned.  Whether  the  value  of  such  acquired  property  should  be 
r^Aeoted  in  an  increase  o£  capital  Bto6k  mighi  be  d  question  not 
fairly  determinable  as  the  cases  arose.  Qood  management  might 
eventually, demand  that  aa  incrsasa  of  capital  stook  equd  to  the 
money  expended  should  be  made.  To  secure  the  right  to  issue 
and  sell  the  stock,  the  company  finally  applies  for  the  sanction 
of  the  Commission.  It  is 'contended  that  the  Conmiission  is 
without  power  to  sanction  such  proposed  increase  ,^nd  ?&lQ,,Qf 
capital  stock,  because  ^^the  I^oguage  of.  the  act,  taken,  as  a  whole, 
indioates  that  it  was  contemplated  by  the  legislature  that  the 
application  should  be  made,  and  the  approval  of  the  Commission 
secured,  before  the  expendit^res  are  mad^  upon  capital  account, 
if  the  intention  be  to  later  capitalize  them." 

In  my  pinion,  this  is  too'  nanP9w>m  constmctidn  of  the  act. 
It  is  required  that  the  Commission  sanction  an  issue  of  capital 
stock.  The  proposed  issue  being  submitted  to  it,  the  Commis- 
sion inquires  whether  the  funds  derived  from  such  issue  ^'are  to 
be  applied  to  lawful  purposes,  and  that  such  issue  and  amount 
are  essential  to  the  successful  caj'rying  out  of  .such  purposes,'* 
and,  }£  satisfied,. grants  the  authority.  The  Commission  is  con- 
cerned with  the  stock,  or  bond,  issue,  the  fouiKlation)  seeurity, 
and  necessity  thenelor,  and  tine  ^purposes  to  wiiieh  the  funds  *ae- 
•quired  by  ^ales-  there<rf  are  to  be  devoted.  It  may  be  agreed 
that,  generally,  the  powers  of  the  Commission  are  to  be  exercised 
to  prevent,  and  not  to  ooniect,  abuses.  It  does  not  follow  that 
it  must  prevent  an  issue  and  sale  of  stock  to  reimburse  the  treas- 
ury of  the  company,  when  it  is  clear  that  no  abuse  has  been  or 
can  be  committed,  and  that  the  increase  of  capital  stock  repre- 
sents an  increase  of  capital  assetb  acquired  from  tiflie  to  time, 
out  of  ineome.  The  statute  may  fairly  be  construed  as  though 
it  read  as  the  .'New  York  act  reads.  It  must  be  kept  in  mind 
that  for  supposed  abuses  of  corporate  management  the  courts  are 
open  to  dissatisfied  stoekhalden^ 

In  my  opinion  the  board  acted  in  tiiis  matter  within  its  pow- 
ers, and  its  order  should  not  be  disturbed* 

Steere,  Kuhn,  Stone,  Brooke,  and  Moore,  JJ.,  concur  with 
Ostrander,  J. 
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MICHIGAN  srPRBMC  COlJItT. 

OCEANA  FAHMEES^  MUTUAL  TELEPHONE  COMPANY 

V. 

UNITED  HOME  TELEPHONE  COMPANY  et  aL 

[No.  102.] 
(—  Mich.  — ,  172  N.  W.  563.) 

Service  —  Juri8diction  of  Commiaeton  and  courts. 

1.  A  telephone  company  cannot  sue  in  a  court  of  equity  in  Michigaa 
for  specific  performance  of  a  contaraet  with  another  telephone  com- 
pany with  reference  to  physical  connection  of  their  properties,  after 
the  Railroad  Commission  has  acquired  jurisdiction  of  the  controversy, 
except  as  provided  by  Public  Acts  1915,  No.  145  (Comp.  Laws  1915, 
§8134). 

ConatUuHonal  law  «*  IntpairmstU  of  contract  —  Michi0an  MUtUHfoad 
Commission  Acts  —  Physi<sU  connection  of  tHephone  lines. 

2.  The  Michigan  Railroad  Commission  Act  (Pub.  Laws  1909,  No. 
800)  cannot  be  held  unconstitutional  on  the  theory  that  its  provisions 
with  reference  to  the  regulation  of  service,  including  physical  octn- 
nection  of  telephone  lines,  may  impair  private  oontracta. 


Comm^issions  —  Jurisdiction  —  Telephone  companies. 

Control  of  Michigan  Commission  over  telephone  companies  as  eom- 
mon  carriers,  p.  46. 
Commiseione  —  Jurisdiction  «^  JPilimif  of  petition* 

Statement  of  rule  that  jurisdiction  la  ocmferrad  on  Oommiasioii 
by  filing  of  petition,  p.  46. 

(OsTBAKMB,  J.,  dissents.) 

[May  29,  1919.] 

Appeal  from  Circuit  Court,  Ocean  County,  in  GianceTy, 
Joseph  Barton,  Judge,  from  an  order  determining  that  the  court 
had  jurisdiction  to  hear,  try,  and  determine  the  issues  in  a  suit 
for  injunction  by  the  Oceana  Fanners'  Mutual  Telephone  Com- 
pany against  the  United  Home  Telef^one  Company  and  the 
Michigan  Eailroad  Commission,  while  proceedings  between 
plaintiff  and  defendant  were  pending  before  the  Commission; 
reversed  and  bill  dismissed. 

Appearances:  Cross,  Foote  &  Sessions,  of  Muskegon^  for 
appellant ;  A.  S.  Hinds,  of  Shelby,  for  appellee, 
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Ostrandcr,  J*,  diBsenting:  The  ICiehigan  State  Telephone 
Company,  desoribed  as  the  party  of  the  first  part,  and  the 
Ooeana  Farmers^  Mutual  Telephone  Company^  second  party,  on 
the  18th  of  May,  1910,  made  an  agreement  which  was  reduced 
to  writing  and  signed  by  them,  respectively.  The  15th  clause 
of  the  contract  reads:  ''In  case  of  failure  to  carry  out  any  of 
the  provisions  embodied  herein,  and  if  continued,  without  remedy 
or  repair  for  thirty  days  after  written  notice  or  demand  from 
either  party  to  the  other,  said  party  complaining  may  terminate 
this  contract  by  written  notice.'' 

The  Michigan  State  Telephone  Company,  so  it  is  chaiged,  in 
June,  1916,  sold  to  the  United  Home  Telephone  Company  all  of 
its  territorial  and  other  rights  in  Ooeana  county,  and  conveyed 
and  assigned  to  it  all  its  contracts,  rights,  and  liabilities,  and 
thereby  substituted  the  said  United  Home  Telephone  Company 
as  party  of  the  first  part  in  the  contract  above  referred  to.  Un* 
der  date  March  5,  1918,  the  United  Home  Telephone  Company 
notified  the  plaintiff  that  the  switching  s^^ce  it  had  been  ren^ 
dering  plaintiff  under  the  contract  would  be  discontinued  on 
April  1,  1918,  and  again,  <m  April  17,  1918,  notified  plaintiff 
that  the  said  service  would  be  discontinued  on  May  1,  1918. 
Plaintiff  filed  its  amended  bill  of  complaint  on  April  30,  1918, 
in  which  it  asks,  among  other  things,  for  an  order  restraining  the 
United  Home  Telephone  Company  from  suspending  or  discon- 
tinuing the  switching  service  aforesaid.  It  asked  for  other  and 
further  relief,  and  made  the  Michigan  Eailroad  Commission  a 
party  def^idant ;  it  having  been  advised  that  the  United  Home 
Telephone  Company  had  invoked  the  jurisdiction  and  action  of 
said  Commission.  The  United  Home  Telephone  Company 
answered  the  bill,  insisting  that  it  had  the  right  under  the  terms 
of  the  contract  and  because  of  the  default,  etc.,  of  the  plaintiff  to 
declare  the  said  contract  forfeited,  and  it  avers  that  the  said 
Commission  has  jurisdiction  over  the  subject-matter  of  the  con- 
troversy, setting  out  that  it  had  made  complaint  to  the  Commis- 
sion, in  which  complaint  it  had  stated  that  it  would  not  suspend 
switching  services  until  after  a  hearing  by  said  Commission  on  its 
said  complaint  and  a  determination  by  said  Ccxnmiasion  as  to  the 
merits  of  the  controversy.    But  it  is  nevertheless  insisted  that 

the  contract  was  terminated  by  the  notice  of  its  cancelation.    It 
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is  sufficient  to  saj  that  the  contract  referred  %o  specifies  the 
lespective  duties  and  obligations  of  the  parties  thereto,  that  the 
plaintiff  charges  that  it  has  performed  on  its'  part,  and  that  the 
United  Home  Telephone  Company  has  not,  and  that  no  real  rea- 
son exists  for  forfeiting  the  contract ;  while  the  defendant  tele- 
phone company  avers  that  plaintiff  has  not  performed  and  is  not 
in  condition  as  to  equipment  and  otherwise  to  perform  the  con- 
tract on  its  part. 

The  answer  having  been  filed,  the  defendant  telephone  com- 
pany gave  notice  that  it  would  bring  on  for  determination  before 
the  court  the  questions  raised  by  its  answer  whereby  the  right  of 
plaintiff  to  bring  or  maintain  the  action  is  challenged,^  namely : 

^'(1)  Plaintiff  has  a  complete,  adequate,  and  exclusive  remedy 
for  its  grievances  without  resorting  in  the  first  instance  to  a 
court  of  chancery,  and  it  cannot  properly  complain  to  a  oomt 
of  equity  Until  it  has  first  exhausted  such  other  remedy. 

"(2)  The  Michigan  Railroad  Commission  is  the  only  tribunal 
having  jurisdiction  to  hear  the  complaint  of  plaintiff. 

"(3)  Plaintiff's  equitable  remedy,  if  it  has  any,  can  only  b^ 
resorted  to  after  it  has  first  made  complaint  to  the  Michigan  Rail- 
road Commission,  has  been  given  a  hearing  thereon,  and  finds 
itself  dissatisfied  with  the  final  order  of  said  Commission. 

"(4)  Under  the  facts  as  stated  in  the  amended  bill  if  com* 
plaint  and  the  answer  of  this  defendant,  the  Michigan  Railroad 
Commission  has  exclusive  jurisdiction  over  the  subject-matter 
of  this  suit. 

^'(5)  Inasmuch  as  defendant  had  filed  a  petition  with  the 
Michigan  Railroad  Commission  prior  to  the  commencement  of 
this  suit,  complaining  about  the  condition  of  plaintifPs  telepholne 
lines  and  equipment,  and  asking  said  Commission  for  a  hearing 
in  said  matter,  and  that  upon  final  hearing  an  order  be  made 
requiring  said  plaintiff  to  improve  the  condition  of  its  lineb 
iini  equipment  so  that  the  service  that  should  be  fuiteiahcid 
over  said  defendant's  lines  would  not  be  impaired  and  its 
efficiency  interfered  with,  the  filing  of  such  petition  gave  juris- 
diction to  the  Miehigan  Railroad  Commiasion  to  act  on  said 
petition,  and  therefore  precludes  this  court  from  taking  any 
action  in  said  matter. 

^'(6)    The  threatened   action   of  de&adant   to   disoontiniie 
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switching  service  to  plaintiff  ^as'  based  entirely  03&  the  impropar. 
and  defective  condition  of  plaintiff's  linet  and. equipment  and  its 
failure  to  pay  for  aervice  over  the  lines  of  dafendant^  and  is^.  there- 
fore, a  subject  over  which  the  Michigan  Bailroad  Oonunission 
alone  hss  jurisdiction  to  investigate  and  pass  upon.'' 

At  the  hearing  counsel  for  defendant  telephone  company 
stated :  ^^We  take  this  position^  if  your  Honor  please,  upon  the 
whole  record:  th«t  the  amended  bill  of  complaint  in  this  eas^ 
ought  to  be  dismissed  for  the  reasoaos  set  forth  in  the  notice  and 
the  reasons  set  forth  in  our  answer,  but  tiiat  in  any  events  if  we 
are  not  entitled  to  an  absolute  dismissal  of  the  bill  of  complaint, 
that  the  only  possible  relief  that  the  plaintiff  company  is  entitled 
to  ai  this  time,  or  will  ever  be  entitled  to,  would  be  an  order  in 
which  your  Honor  should  hold  that-  the  matters  in  controversy 
here,  the  complaints  of  the  plaintiff  against  the  United  Home 
Telephcme  Company,  and  the  complaint  of  the  United  Home 
Telephone  Company  against  the  plaintiff  as  voiced  in  the  peti- 
tion on  file  with  the  Michigan  Railroad  Commission,  are  matters 
to  be  submitted  to  the  Michigan  Railroad  Commission  for  inves- 
tigation and  determination,  and  that  an  order  should  be  entered 
that  all  proceedings  in  this  case  be  held  in  abeyance  until  these 
matters  can  be  heard  by  the  Michigan  Railroad  Commission,  and 
that  pending  the  hearing  before  the  Railroad  Commission  of  the 
matters  in  controversy  here  that  tlie  temporary  injunction  be 
allowed^  to  stand.^' 

The  court  entered  the  following  order :  "In  the  above-entitled 
cause  the  said  defendant,  United  Home  Telephone  Craipany, 
upon  notice  given  pursuant  to  §  4  of  chapter  14  of  the  Judicature 
Act  of  1915  (No.  314),  having  brouglit  iip  for  determiiiation  by 
the  court  questions  raised  in  the  answer  of  said  defendant;  chal- 
lenging the  right  of  the  said  plaintiff  to  bring  or  to  maintain 
this  action  against  said  defendants,  and  the  court  having  hea*rd 
counsel  foir  the  respective  parties  with  reference  thereto,  and 
being  fully  advised  in  the  premises,  it  is  hereby  ordered  that 
said  questions  be,  and  the  same  are  hereby,  determined  adversely 
to  the  said  defendant  United  Home  Telephone  Company,  and 
that  Ais  court  has  jurisdiction  to  hear,  try,  and  determine  thd 
issues  set  forth  in  the  pleadings  in  this  cause. 

*'It  is  further  ordered  ^that  said  plaintiff  do  recover  costs 
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against  said  defendant  United  H(»ne  Telephone  Compan/y 
including  an  attoemey  fee  of  $10.'^ 

From  the  order  an  appeal  was  allowed^  on  application  of  die 
defendant  telephone  company. 

After  the  hearing  in  this  court,  the  appellant  filed  in  this 
court  the  following  paper,  giving  due  notice  thereof  to  counsel 
for  plaintiff:  "Upon  the  oral  argument  of  this  case,  a  member 
of  the  court  suggested  to  counsel  for  appellant  tiiat,  if  the  United 
Home  Telephone  Company  would  waive  its  claim  of  forfeiture  of 
contract  wilt  plaintiff,  there  would  then  be  no  reason  why  this 
controversy  should  not  be  heard  and  disposed  of  by  the  Michigan 
Railroad  Commission.  In  view  of  this  suggestion,  and  if  now 
permitted  by  the  court,  the  said  defendant  and  appellant.  United 
Home  Telephone  Company,  will  and  hereby  does  waive  any  and 
all  claims  which  it  has,  or  which  it  may  have  heretofore  made, 
that  the  contract  mentioned  and  described  in  plaintiff^s  amended 
bill  of  complaint  imder  which  appellant  was  obligated  to  furnish 
switching  and  other  service  to  plaintiff,  has  been  forfeited.  Ap- 
pellant makes  and  files  this  declaration  of  waiver^for  the  further 
suflBcient  reason  that  it  is  informed  and  believes  that  it  had  no 
right  or  power  to  declare  a  forfeiture  of  said  contract  until  after 
appellant^s  grievances  against  plaintiff  had  been  presented  to, 
passed  upon,  and  adjudicated  by  the  Michigan  Railroad  Com- 
mission, and  plaintiff  had  thereafter  failed  or  refused  to  comply 
with  the  orders  of  said  Commission." 

This  paper  writing  evidences  a  misconception  of  the  sugges- 
tion made  upon  the  argument,  which  suggestion,  in  the  form  of  a 
question  or  questions  put  to  counsel  for  appellant^  was  that,  if 
appellant  insisted  upon  a  forfeiture  of  the  contract  and  its  threat 
to  discontinue  switching  services,  the  remedy  of  the  plaintiff, 
and  its  only  remedy  to  preserve  the  status  quo,  was  an  injunction^ 
to  grant  which  the  court  below  had  jurisdiction ;  the  point  of  the 
suggestion  being  that  but  for  the  action  of  the  defendant  forfeit- 
ing the  contract  there  would  have  been  no  lawsuit  The  paper 
writing  evidences  another  thing,  however,  of  which  plaintiff  may 
ohoose  to  avail  itself,  namely,  it  admits  that  it  had  not  the  right  to 
declare  the  contract  at  an  end,  which  declaration  brought  about 
the  beginning  of  this  suit.    See,  in  this  connection^  Monroe  v. 
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Detroit,  M.  &  T.  Short  Line  B.  Co.  187  Mich.  364,  P.UJl. 
1915E,  235,  168  N.  W.  669. 

In  the  brief  for  appellant  it  is  said :  ^The  question  presented 
for  determination  involves  the  right  of  a  circuit  court  in  chancery 
to  enjoin  action  by  the  Michigan  Railroad  Commission  in  matters 
exclusively  within  its  original  jurisdiction.*' 

The  position  and  attitude  of  the  Michigan  Railroad  Commis- 
sion is  not  disclosed  by  the  record.  No  appearance  has  been 
entered  in  this  court  by  said  Commission,  and  it  does  not  appear 
that  it  answered  the  bill. 

We  are  of  opinion,  as  we  were  at  the  hearing,  that  the  court 
below  had  and  has  jurisdiction  to  determine  whether  the  appel- 
lant should  be  permitted  to  discontinue  the  furnishing  of  the  serv- 
ice which  in  the  said  contract  it  agreed  to  furnish,  interrupting 
and  limiting,  perhaps  destroying  in  some  degree,  the  business  of  . 
the  plaintiff,  until  the  merits  of  the  controversy,  the  issues  ten- 
dered by  the  bill,  are  determined.  We  do  not  consider  any  ques- 
tion of  the  jurisdiction  of  the  Michigan  Railroad  Commission, 
and  certainly  are  not  required  to  determine  whether  it  oug^t  to 
be  relieved  from  the  operation  of  an  injunction  about  which  it 
does  not  complain.  We  do  not  consider  whether,  if  appellant  had 
invoked  the  action  of  the  Michigan  Railroad  Commission  in  th^ 
first  instance,  existing  differences  could  have  been  determined  by 
the  order  of  the  Commission.  The  position  of  appellant  in  the 
court  below, — one  position, — ^was  that  it  had  the  right,  without 
consulting  the  Michigan  Railroad  Commission,  to  cancel  the  con- 
tract herein  referred  to  and  discontinue  the  rendering  of  services 
stipulated  therein. 

Under  the  circumstances,  we  affirm  the  jurisdiction  of  the 
court  and  its  order,  with  costs  to  appellee. 

Fellows^  J.,  delivered  the  opinion  of  the  court:  While  the 
bill  filed  in  this  case  sets  up  a  notice  given  to  plaintiff  by 
the  defendant  on  March  5,  1918,  that  further  switching  service 
would  be  refused  on  April  1st,  the  letter  of  April  17th  con- 
tained an  insistence  that  the  matters  in  dispute  growing  out  of 
switching  services  be  taken  np  by  the  Railroad  Commission,  and 
contained  the  following:    ^^e  have  no  objection  to  this  matter 
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b^ing  referred  to  the  Bailroad  Commission;  m  fact,  we  insist 
that  this  be  done,  if  we  continue  to.  switch  your  telephones.'* 
;  The  bill  also  sets  up  a  letter  to  plaintiff's  eeearetary,  written  by 
defendant's  general  manager  on  April  ^3d,  containing  the  fol- 
lowing language:  "We  have  no  desire  to  inconvenience  you, 
your  company,  or  your  patrons,  and  it  seems  to  us  th|it  we  have 
used  ev^ry  means  to  bring  this  matter  to  some  sort  of  a  settle- 
ment, but  since  you  insist  that  we  take  the  matter  to  the  Eailroad 
Commission,  we  wish  to  inform  you  that  we  are  making  applica- 
tion to  the  Railroad  Commission  for  a  hearing  in  the  matter,  and 
are  asking  them  to  take  what  steps  are  necessary  to  briujg  the 
matter  to  a  proper  conclusion.  We  shall  be  governed  by  the 
orders  and  advice  of  the  Commission.*' 

*  [1]  Apparently  to  forestall  action  by  the  Railroad  Commis- 
sion this  bill  was  filed,  but  it  was  not  filed  until  after  the  defend- 
ant, pursuant  to  its  letter  of  April  23d,  had  filed  its  petition  with 
the  Railroad  Commission.  The  petition  was  sworn  to  April 
24th,  and  was  filed  with  the  Railroad  Commission  on  April  25th. 
The  bill  in  this  case  was  filed  April  27th,  and  the  amended  bill 
■making  the  Commission '  a  party  was  filed  April  30th.  We 
therefore  have,  as  I  understand  the  case,  the  question  of  whether 
a  court  of  equity  may  be  appealed  to  by  a  public  service  corpora- 
tion, a  telephone  company,  for  a  decree  for  specific  performance 
of  a  contract  with  another  telephone  company  after  the  Railroad 
-Commission  has  acquired  jurisdiction  of  the  controversy  between 
the'  parties,  and  where  the  matter  in  diflferenoe  between  them 
grows  out  of  a  question  of  adeqtiate  seirvicje;  the  provision  of  the 
contract  sought  to  be  specifically  enforced  having  reference  to  the 
physical  connection  between  the  properties  of  the  two  utilities. 

I  do  not  understand. that  my  brother  Ostrander's  opinion  ques- 
tions the  regularity  of  the  petition  filed  by  the  defendant  with  the 
Commission.  Jurisdiction  was  conferred  upon  the  Commission 
when  it  was  filed.  That  report  Should,  in  the  first  Instance  be 
had  to  the  Commission,  unless  the  case  is  exceptional,  is  estab- 
lished by  the  decisions  of  this  -court.  •  Owosso  v.  Union  Telephl 
Od.  185  Mich.  349,  151  X.  W.  1029;  Traverse  City  v.-  Citi- 
zen's Tekph.  Co.  195  Mich.  a78,  161  N.  W.  983;  Cadillac 
V.  Citizens'  Teleph.  Co.  1S5  Midi;i  S88,  161  K  W.  989; 
Traverse  City « v.  Michigan  IL  Commission,  2Q2  Mick   57  5, 
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P.U:R.1918F,  753,  168  ».  W.  481.  Act  No.  206,  Public 
Acta  1913  (Comp.  Laws  1915,  |§  6689  et  scq.),  declares  tele- 
phone companies  to  be  common  carriers  and  places  their  gl^z^ral 
control  with  the  Eailroad  Commission.  Bf  §  8  of  the  act  it  is 
proTided :  "•  .  .  And  the  Cotamission  shall  have  power  to 
make,  alter,  amend  or  abolish  any  rate  or  chaige  for  any  service, 
and  may  regulate  by  rule*  or  orders  any  service  or  facility;  and 
it  shall  likewise  pre^ribe  the  standard  of  oonstrnction  and  equip- 
ment that  shall  be  maintained  by  any  person,  copartnership- or 
corporation  maintaining  a  physical  connection  between  the  lines 
and  facilities  of  any  snoh  pei^on,  0<^>artner8hip  or  corporation, 
and  the  lines  and  f aciHties  of  any  other  person,  copartnership  or 
corporation.'' 

I  apprehend  this  contemplates  physical  connections  made  by 
virtue  of  contracts  4is  well  as  those  made  by  order  6f  the  Com- 
mission. By  §  6  of  the  act  the  Commiasion  is  authorized  to  re- 
quire that  physical  connection  between  telephone  properties  be 
made.  This  section  ist  valid.  Michigan  State  Teleph.  Co.  v. 
Michigan  R.  Commission,  193  Mich.  616,  P.U.R.1917C,  855, 
161N.  W.  240. 

It  must  be  borne  in  mind  that  these  two  telej^otie  companies, 
parties  to  this  litigation,  are  public  utility  corporations ;  that 
their  properties  are  charged  with  a  public  interest;  that  the  ques- 
tion of  quality  of  service  is  one  in  which  the  public  is  vitally 
interested.  One  of  the  prime  purposes  served  by  the  enactment 
of  l^slation  creating  bodrds  and  commissions  to  supervise  the 
activities  of  these  and  similar  companies  was  that  such  public 
interest  might  be  safeguarded  by  these  public  boards.  Upon  the 
hearing  of  defendant's  petition  the  Railroad  Commission  may 
make  such  order  as  t|j^  rights  of  the  parties  and  the  public  inter- 
est require.  If  the  plaintiff  is  furnishing  adequate  facilities  to 
comply  with  the  contract  and  to  discharge  its  duty  to  the  public, 
defendant's  petition  will  undoubtedly  be  denied.  If  it  is  not,  the 
Commission  may  require  it  to  furnish  such  facilities  as  will  not 
only  require  it  to  perform  the  terms  of  its  contract,  but  also 
perform  its  duty  to  the  public.  On  the  other  hand,  should  this 
case  run  its  course,  it  will  ultimately  be  determined  whether  de- 
fendant had  ground  for  a  forfeiture  of  the  contract,  whether 
plaintiff  is  performing  its  part  of  the  contract  and  is  furnishing 
P.U.R.1919E. 
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adequate  facilities.  If  plaintiff  maintains  it6  case,  a  decree  for 
specific  performance  will  be  entered.  If  it  fails,  its  bill  will  be 
dismissed,  defendant's  forfeiture  will  become  effective,  it  will  be 
relieved  of  its  contract  obligation  to  perfonn  switching  service, 
and  the  public  served  by  the  two  companies  wlU  be  deprived  of 
the  benefit  of  the  physical  connection  of  the  properties  by  a  pro- 
ceeding in  which  it  is  not  a  party.  This  situation  was  sought  to 
be  avoided  by  the  creation  of  the  Eailroad  Commission  and  the 
bestowal  of  broad  powers  upon  it.  I  think  it  sufficient  that  we 
hold  in  the  instant  case,  and  that  we  should  hold,  that  where  the 
question  involved  is  one  of  adequate  service  growing  out  of  physi- 
cal connection  between  two  telephone  companies,  and  the  Rail- 
road Commission  had  acquired  jurisdiction  before  the  institution 
of  any  proceedings  in  court,  such  jurisdiction  is  to  the  exclusion 
of  that  of  the  courts,  except  as  provided  by  Act  145,  Public  Acts 
1915  (§  8134,  Comp.  Laws  1915). 

[2]  Considerable  space  in  the  brief  of  plaintiff's  counsel  is 
devoted  to  a  discussion  of  the  validity  of  the  Railroad  Commis- 
sion Act  (Pub.  Laws  1909,  No.  300)  and  the  constitutional 
inhibition  against  the  impairment  of  contracts.  The  validity  of 
the  Railroad  Commission  Act  as  against  the  objections  here  urged 
has  been  repeatedly  sustained.  We  have  so  recently  considered 
the  question  whether  the  hands  of  the  state  in  the  exercise  of  its 
police  power  may  be  tied  by  existing  private  contract  (Grand 
Rapids  &  L  R.  Co.  v.  Cobbs  &  Mitchell,  203  Mich.*  133,  168  N. 
W.  961)  that  we  content  ourselves  with  ciilling  attention  to  that 
case  and  the  authorities  there  cited. 

I  think  the  order  of  the  Circuit  Court  should  be  reversed,  and 
the  bill  dismissed,  with  costs  of  both  courts  to  appellant. 

Bird,  Ch.  J.,  and  Kuhn,  Stone,  Brooke,  Moore,  and  Steere,  JJ., 
concurred  with  Fellows,  J. 
P.U.R.19l&£. 
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UNITED  STATES  COOPERAGE  COMPANY 

V. 

CITY  OF  MALDEN. 
[Case  No.  1723.] 

CamwiUslons  ^    jurisdiction  —  Municipal  plants, 

1.  Hie  Missouri  Commission  will  not  disregard  the  plain  intent  of 
a  statute  taking  munkipally  owned  water  plants  from  under  its  juris- 
diction, until  the  courts  haye  authoritatively  held  the  act  unconsti- 
tutional. 

ComwUssians  —  Jurisdiction  —  Municipal  electric  plants. 

2.  The  Missouri  Commission  has  jurisdiction  over  the  rates  and 
services  of  municipally  owned  electric  plants. 

Procedure  -«  Oompllaint  against  municipal  plants  —  Parties. 

3.  A  complaint  against  a  municipally  owned  utility  may  he  made 
hy  a  single  corporation  under  §  107  of  the  Missouri  Public  Service  Com- 
mission Act. 

Service  —  Meters. 

4.  A  municipal  utility  was  not  required  to  furnish  a  meter  to  a 
consumer,  although  the  Commission,  as  a  rule,  favors  ownership  of 
meters  by  the  utility,  where  the  city  was  not  in  financial  condition  to 
furnish  meters  to  its  patrons,  and  such  a  requirement  would  upset  its 
system  of  rates  and  service. 

(Simpson,  C,  dissents.) 

[May  31,  1919.] 

C0HP1.AINT' against  a  municipal  utility  for  refusal  to  furnish 
water  and  install  water  and  electric  meters;  dismissed. 

1.  The  Issues. 

Busby,  Chairman:  The  United  States  Cooperage  Company 
is  a  corporation  owning  a  plant  located  in  the  city  of  Maiden  in 
Dunklin  county,  and  is  engaged  in  the  manufacture  of  cooper- 
age products.  The  city  of  Maiden,  with  a  population  of  about 
three  thousand,  owns  and  operates  a  combined  water  and  elec-' 
trio  plant 

On  the  28d  of  August,  1918,  the  Cooperage  Company  filed 
with  the  Commission  a  complaint  and  application,  wherein  it 
alleged  that  it  was  a  subscriber  of  the  city  for  both  light  and 
water ;  that  it  paid  a  flat  charge  of  $6  a  year  for  water  used  in 
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its  office;  that  in  the  course  of  its  business  it  was  necessary  to 
use  water  for  filliBg  the  boUers  of  itp  epgipQa*^^  fw  other  pur- 
poses; that  the  city  refused  to  furnish  water  for  said  purposes 
and  refused  to  install  a  meter  on  the  premises  of  l!he'company  to 
measure  the  amount  of  water  used.  The  complaint  further  al- 
leged that  the  city,  although  requested  to*  do  so,  refused  to  install 
a  meter  for  the  purpose  of  measuring  electric  current  furnished 
to  the  company. 

The  prayer  of  the  complainant  company  wa&  that  the  Com- 
mission require  the  city  to  furnish  the  company  with  rafficient 
water  supply,  and  to  furnish  meters  with  which  to  measure  the 
water  and  electric  current  furnished  by  the  city  to  the  company. 

In  its  answer.  Eled  September  3,  1918^  the  city  ^et  up  that  it 
was  furnishing  water  to  the  company  for  its  office  for  a  flat  rate 
of  $6  per  year^  that  the  company  had-  tfot  demanded-wateF  sen^- 
ice  for  other  than  this  purpose ;  but  that  it  had  in  fact,  wrongful- 
ly and  for  a  long  period,  used  excessive  quantities  of  water  for 
filling  its  boilers,  washing  logs,  watering  its  woirk>  animal  and 
other  purposes. 

The  city  also  alleged  that,  if  it  should  furnish  fi  water  meter 
to  the  conxpany  and  offer  t<>  supply  water  at  reasonable  rates, 
the  company  would  then  refuse  to  take  watei*  from  the  oity.  The 
city  also  pleaded  financial  inability  to  purchase  electric  meters 
for  its  consumers,  and  alleged  that,  under  its  ordinances,  the 
patrons  were  required  to  furnish  their  own  meters  or  to  pay  to 
the  city  25  cents  per  month  rent  for  meters  furnished  by  the  city. 

The  city  in  its  answer  also  alleged  that'the  Cbmrnifesioti  under 
an  act  of  the  general  assembly  of  Missouri,  approved  April  10, 
1917  (Laws  1917,  page  433)  was  without  jurisdiction  over  the 
service  or  rates  of  the  municipally  oWned  water  pUint-; 'and  the 
city,  by  motion  filed  December  9,  1918,  also  moved*  a 'dismissal 
of  the  case  on  the  ground  that  the  complaint  does  n6t  66ilfom!i  to 
the  provisions  of  §  81  of  the  Public  Service  Commission  Act. 

Tlie  case  was  heard  before  a  member  of  the  OotnmiSsion  at 
Dexter  on  the  7th  day  of  October,  1918,  at  which  time  a  large 
amount  of  testimony  leas  offered"^  on  behalf  of  both  the  company 
^nd  the  eity*  The  case  has  also  been  briefed'  by  counsel  tbr  -the 
company  and  city,  and  now  comes  on  for  decision  upon  the  brecord 
before  us.    ^  .  *  '  :    ; 
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£•  Jvaisdiction^ 

(1)  Municipal  Water  Plant 

[1]  It  appears  that  the  city  has  heretofore  extended  its  watfer 
main  500  feet  to  the  company's  plant,  put  in  two  fire  hydrants 
at  the  plant,  and  run  a  f-inch  water  pipe  into  the  company's 
office,  with  a  faucet,  for  its  use  of  city  water  for  office  purposes, 
and  for  which  the  company  is  paying  the  city  a  flat  rate  of  $6 
per  annum. 

It  also  appears  that  a  water  pipe  was  extended  from  oiie  of 
these  hydrants  into  the  plant,  with  a  hose  connected,  for  the  pur- 
pose of  fire  protection.  It  is  claimed  by  the  company  that  this 
pipe  extension  had  existed  for  a  long  time  with'  the  knowledge 
and  consent  of  the  city,  while  the  city  claims  that  the  city  officials 
had  no  knowledge  of  it,  especially  of  the  large  quantities  of 
Avat^r  which  it  is  claimed  the  company  unlawfully  and  secretly 
used  through  it ;  and  that  upon  its'discovery  the  city  disconnected 
the  water  pipe  from  the  hydrant  in  order  to  prevent  further  wa^e 
of  the  water,  but  did  not  disconnect  the  fire  hydrants  from  which 
it  is  claimed  by  the  city  that  the  company  now  has  adequate  fire 
protection.  The  company  claims  that  the  city  has  cut  off  its 
-fire  protection  and  necessary  use  of  water  for  its  boilers,  tram 
engines,  etc.,  and  asks  that  the  city  be  required  to  furnish  it  an 
adequate  supply  of  water  and  install  a  water  meter  in  its  plant. 

While  the  city  in  its  answer  and  motion'  to  dismiss  raised  the 
question  of  the  jurisdiction  of  the  Commission  over  the  municipal 
water  and  light  plants,  its  counsel  say  in  their  printed  brief,  in 
relation  to  the  question  of  jurisdiction,  that  "the  city  of  Maiden 
sets  up  no  such  defense.  .  .  •  It  simply  says  that  it  is  in- 
clined to  believe  under  the  act  of  the  legislature  of  1917,  on  the 
complaint  and  answer,  this  Commission  is  without  jurisdiction." 

However,  if  the  Commission  by  express  provision  of  the  stat- 
ute is  without  jurisdiction  of  the  municipal  water  plant^  we 
should  decline  to  exercise  jurisdiction  oyer  it,  although  .our  rigjbt 
and  power  may  not  be  clearly  challenged  by  the  city  in  its  plead- 
ing and  brief. 

In  reply  to  the, pity'a. plea  or  ^^gge^tJop  of  lack  of  jurisdiction 

m  the  Comxoission lUn^^r  the  Act.of  .^917^  counsel  fox  the  coua- 

pany  takeHihe  position  in  their  brief  that  the  Act  of  1917  ia,uj^- 
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constitutional,  and  therefore  does  not  take  away  from  the  Com- 
mission the  jurisdiction  conferred  upon  it  over  municipal  water 
plants  in  the  Act  of  1913  creating  the  Commission.  On  the  ques- 
tion of  the  unconstitutionality  of  the  act,  counsel  say : 

'The  Act  of  1917,  page  433,  of  the  session  acta  for  the  year 
1917,  is  unconstitutional  for  the  following  reasons: 

''(a)  The  Constitution  of  Missouri  provides  that  no  act  shall 
be  amended  by  providing  that  designated  words  thereof  be  strick- 
en out,  or  that  designated  words  be  inserted,  or  that  designated 
words  be  stricken  out  and  others  inserted  in  lieu  thereof ;  but  the 
words  to  be  stricken  out,  or  the  words  to  be  inserted,  or  the  words 
to  be  stricken  out  and  those  inserted  in  lieu  thereof,  together 
with  the  act  or  section  amended,  shall  be  set  forth  in  full  as 
amended.  Mo.  Const,  art.  4^  §  34;  State  v.  Chambers,  70  Mo. 
625;  French  v.  Woodward,  58  Mo.  66;  Cox  v.  Hannibal  &  St 
J.  R  Co.  174  Mo.  588,  74  S.  W.  854;  State  ex  reL  Hadley  v. 
Herring,  208  Mo.  704,  106  S.  W.  984. 

"(b))  This  act  is  unconstitutional,  because  it  is  in  restraint  of 
trade. 

"If  the  act  remains  in  force  the  privately  owned  water  plant 
running  in  opposition  to  a  mimicipal  water  plant  is  subject  to 
regulation,  while  its  competitor  is  not.  The  rates  of  the  private 
plant  cannot  be  raised  or  lowered,  while  its  competitor  can  fix  its 
own.  rates  to  get  the  business.    Mo.  Const  art  11,  §  4.'^ 

While  there  may  be  some  question  of  the  constitutionality  of 
the  Act  of  1917  from  the  fact  that  only  subsection  7  of  §  16  (and 
not  the  whole  of  §  16)  as  amended  was  set  out  in  full  in  the  Act 
of  1917,  yet  it  plainly  appears  from  the  language  used  that  it 
was  the  intention  of  the  legislature  by  the  Act  of  1917  to  take 
municipally  owned  water  plants  from  under  the  jurisdiction  of 
the  Commission,  and  we  do  not  think  that  we  should  disregard 
this  plain  intent  of  the  legislature,  at  least  until  the  courts  have 
authoritatively  held  the  act  unconstitutional.  We  will,  therefore, 
decline  to  exercise  jurisdiction  in  this  case  with  reference  to  the 
service  of  the  municipal  water  plant 
(j8)  Municipal  Light  PlarUs. 

[2]  The  Commission  does  have  jurisdiction  over  the  rates  and 

services  of  municipally  owned  electric  plants.    Our  jurisdiction 

over  these  utilities  was  not  affected  by  the  Act  of  1917,  and  juria- 
P.U.R.1919E. 
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diction  is  plainly  oonferred  under  §  16,  68,  69,  70,  and  71^  and 
other  provisions  of  the  Public  Service  Commission  Act  The 
question  ^as  before  the  Oommiasion  in  the  case  of  Missouri  Pub* 
lie  Utilities  Co.  v.  Poplar  Bluff,  2  Mo.  P.  S.  C.  (L  o.)  444,  and 
in  that  case  the  Coounission  said:  ^'We  hold  that  the  city  of 
Poplar  Bluff  may  install  an  electric  plant  without  procuring  the 
consent  of  the  Commission,  notwithstanding  the  complainant  is 
operating  an  electric  plant  thereat  The  Commission  has,  how- 
ever, under  §§  68,  69,  70,  and  71,  ample  authority  to  regulate 
the  rates  and  service  afforded  by  a  municipality,  engaged  in 
owning  and  operating  an  electric  plant" 

[3]  Nor  should  the  complaint  be  dismissed  on  the  ground 
that  it  does  not  comply  with  §  81  of  the  Public  Service  Com- 
mission Act.  This  point,  we  presume,  is  based  upon  the  require- 
ment of  §  81  that  the  complaint  mentioned  in  this  section  must 
be  made  by  the  mayor  or  the  president  or  chairman  of  the  board 
of  aldermen,  or  by  not  less  than  twenty-five  consumers,  eta,  of 
gas,  electricity^  or  water.  It  is  further  provided,  however,  by 
§  107  of  the  act  that  the  complaint  may  be  made  by  the  Commis- 
sion itself,  or  by  any  corporation  or  person,  etor,  and  the  com- 
plaint is  fully  authorized  by  this  section. 

S.  Light  Service.  • 

It  appears  from  the  evidence  that  the  city's  rate  for  ^electric 
light  service  is  15  cents  per  kw.  to  patrons  haviug  meters,  and 
$1.25  per  month,  flat  rate,  to  patrons  without  meters.  Its  min- 
imum rate  per  month  to  both  classes  of  patrons  is  $1.25  per 
month.  It  is  optional  with  the  patron  whether  he  own  the  meter 
or  have  the  city  furnish  the  meter  and  pay  the  city  a  rental  of 
25  cents  per  month  meter  rental. 

It  is  stated  in  the  company's  complaint  and  brief  that  the  city 
furnishes  the  company  lighting  service  for  its  office,  and  that  the 
company  is  required  to  pay  the  city  a  meter  rental  on  the  meter 
used  in  the  office;  but,  as  we  understand  the  testimony,  it  is  to 
the  effect  that  the  company  owns  the  meter  in  use  in  its  office  and 
does  not  pay  the  city  a  meter  rental.  The  company  also  owns 
and  operates  its  own  electric  plant  from  which  its  cooperage  plant 
is  lighted. 

[4]  The  company  asks  in  the  complaint  that  the  city  be  re* 
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quired  to  furnish  the  meter  to  measure  the  electric  current  now 
furnished  by  the  city  to  the  company,  and  it  appears  from  the 
testimony  that  the  company  is  also  willing  to  take  city  light* 
for  itfe  cooperage  plant  if  the  city  will  furnish  the  meter  and  a 
transformer  sujficient  to  carry  the  curr«it,  but  we  do  not  believe 
that  we  should  make  the  order  requested  upon  the  record  before 

Ufi. 

The  company  asks  in  the  complaint  that  the  citv  be  required 
only  to  furnish  the  meter  to  measure  the  city  current  now  used 
by  it,  and  the  further  statement  appearing  in  the  testimony  of 
one  of  its  witnesses,  that  it  would  be  willing  to  take  the  city  cur- 
rent for  its  cooperage  plant,  probably  should  not  be  treated  as 
an  application  for  that  service. 

As  the  company  uses  the  city  current  only  in  its  office,  the 
application  for  an  order  requiring  the  city  to  furnish  the  meter 
is  comparatively  unimportant  and,  in  view  of  all  the  facts^ 
should  also  not  be  granted.  There  are  between  280  and  800 
patrons  ueing  city  lights,  and  all  of  them,  excepting  fifteen  or 
twenty  fiat-rate  patrons  have  meters  purchased  by  the  patrons  or 
funushed  by  the  city  at  -the  rental  of  25  cents  per  month.  It 
appears  from  the  city's  testimony  that  its  gross  earnings  from 
the  combined  water  and  electric  plants  for  a  period  of  thirteen 
months,  September  1,  1917  to  October  1,  1918,  amounted  to 
$12,862.19,  and  that  the  opearating  expenses  of  the  combined 
]^lant8  amounted,  for  the  same  period,  to  the  sum  of  $13,842.11^ 
thereby  resulting  in  a  loss  of  $1,479.92  to  the  city  for  the  period 
mettion^.  The  city  clerk  testified  that  he  was  unable  to  divide- 
these  earnings  and  expenses  between*  the  wat^  and  electric  plants, 
but  that  these  figures  correctly  represented  the  earnings  and  ex- 
penses of  the  combined  plants.  He  also  testified  that  as  a  result 
of  the  losses  sustained  by  the  city  in  the  operation  of  its  water 
and  light  plants  for  several  years,  the  general  city  fund  was  in 
debt  something  like  $2,500,  and  that  the  city  was  unable  finan* 
cially  to  furnish  meters  for  its  water  and  light  patrons. 

It  is  true  that  this  Commission,  as  a  rtile,  favors  the  ownership 
of  meters  by  the  utility  (Brown  v.  Lawrence  County  Water  Light 
&  Cold  Storage  Co.  1  Mo.  P.  S.  C.  355) ;  and  under  other  con- 
ditions might  order  the  utility  to  furnish  the  meters;  but  in 
view  of  the  financial  condition  of  iht  city  and  other  facts  in  this 
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case,  'we  do  not  think  that  we  shall  make  an  order  at  this  time 
that  would  upset  the  system  of  rates  and  service  in  force  between 
the  city  and  its  patrons. 

The  result  i»  that  the  complaint  should  he  dismissed  and  an 
ordw  will  iasue  accordingly. 

Bean,  Blair,  a^d  Flad,'C.  C.  concur;  Simpson,  C,  dissents. 

Note«<^Jmudictioa  and  powers  of  conunisaions* 

/•  I«^  general^  55. 
//.  Over  mie9  of  property^  5li. 
UI,  Over  leases  of  property,  57, 
IF.  Over  mlarie^of^  eif^ployeee^    57, 
F*  ^ower  to  compel  eompliance  with  franchise  ohligationSf  St. 

1.  In  general. 

In  Be  Benicia  Water  Co.  Decision  No.  6223,  Application  No.  4348, 
March  26,  1919,  the  California  Commission  said  that  it  had  no  power 
to  compel  a  railroad  which  was  a  large  consumer  of  water  to  eontinue 
its  purchases  of  water  from  the  utility. 

In  Re  St.  Louis  &  fl.  R.  Co.  Case  No.  1311,  September  26,  1917, 
the  Missouri.  Commission  held  that  in  passing,  upon  an  application 
for  approval  of  plaus  of  reo^ganizatio^  of  a  railroad,  it  does  not  have 
power  to  impose  as  a  conditio^  of  its  approval  that  the  new  company 
should  include  in  its  piapjs,  provision  for  the  payment  of  a  jiidgjnent 
for  personal  injiuiest  against  ^e  company,  grimted  in  the  lower  court, 
but  from  which  ;an^ppealwa^,  pending  to  the  court  of  appeals. 

In  BeWausau,  B-2289,  July  24, 1918,.  the  Wisconsin  Commission 
held  that  it  had  no  jijurisdictiop  over  a  proceeding  to  fix  the  propor- 
tion of  the  cost  of  the  construction  of  a  new  bridge  to  be  paid  by  an 
electric  railway  compaiqr  operating  over  the  old  structure,  it  appear- 
ing that  prior  to  tJhe  application  the  cify  had  adopted  plans  for  the 
new  bridge  and.  let  contracts  for  the  construction  thereoi;  that  the 
old  structure  had  been  raised  and  made  suitable  for  temporary  vehicle 
and  pedestrian  traffic  during  the  period  of  qonstruction ;  that  the 
operation  of  ^reet  cars  over,  the  bridge  had  been  discontinued;  and 
that  the  actual  work  of  constructing  the  new  bridge  was  applroxi- 
mately  40  per  cent  completed. 

In  Mclnt^e  Qoal  ^  fifuilders  Supply  Co.  v.  Zanesville  Terminal  R. 
Co.  No.  1618,  January  23,  1919,  the  Ohio  Commission,  in  passing 
upon  the  question  whether  or  not  a  certain  railroad  company  should 
continue  to  render  sidetrack  service  to  tiie  complainant,  said  that  it 
was  not  concerned  as  to  whether  or  not  rentals  arfe  due  from  the  com- 
plainant company  to  the  defendant  or  defendants  or  refunders  are 
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dne  from  the  defendant  or  defendants  to  the  complainant;  these  are 
questions  with  which  the  Commission  has  nothing  whatsoever  ^to  do, 
and  are  within  the  jurisdiction  of  the  courts^  and  do  not  affect  the 
rights  of  the  parties  in  the  controversy  before  the  Commission. 

In  Be  Quincy  E.  Co.  No.  8791,  March  6, 1919,  Commissioner  Shaw 
of  the  Illinois  Commission  said,  with  reference  to  a  complaint  as  to 
the  condition  of  a  pavement  over  which  a  street  railway  ia  operated, 
that  the  municipal  authorities  had  sufficient  power  to  compel  the 
railway  company  to  make  such  repairs  as  were  deemed  proper  and 
necessary,  and  that  the  Illinois  CommisBion  had  no  juzisdiction  in 
the  matter,  except  in  so  f{tr  as  the  physical  condition  of  the  streets 
or  pavement  might  affect  the  safe  operation  of  the  street  cars  or  con- 
venience of  the  public  in  making  use  of  the  railway  comptoy's  trans- 
portation facilities. 

Under  the  statute  requiring  an  action  against  a  public  officer  for  an 
act  done  by  him  in  virtue  of  his  office  to  be  brought  In  the  county  in 
which  the  cause  or  some  part  of  it  arose,  the  county  in  which  the 
Public  Utilities  Commission  is  about  to  hear  an  application  for  a 
rate  increase  is  a  proper  one  in  which  to  bring  an  action  to  enjoin 
such  hearing  on  the  ground  of  a  want  of  jurisdiction.  Kansas  City 
v.  PubUc  Utilities  Commission  (1918)  103  Kan.  473,  176  Pac.  324. 

JI.  Over  Bales  of  property* 

An  agreement  by  a  public  utility  company  to  sell  its  property  to 
another  is  void  and  unenforceable  if  permission  for  such  sale  has  not 
been  secured  from  the  California  Railroad  Commission,  under  §§  51 
and  76,  of  the  Public  Utilities  Act.  Napa  Valley  Kectric  Co.  v. 
Calistoga  Electric  Co.  (1918)  —  Cal.  App.  — ,  176  Pac.  699. 

So,  in  Gillison  v.  Devenney,  Decision*  No.  6375,  Case  No.  1237, 
Application  Nos.  4240,  4341,  April  19, 1919,  the  California  Commis- 
sion held  that  it  was  without  power  to  ratify  an  unauthorized  trans- 
fer of  utility  property. 

And  in  Wells  v.  South  Coast  Improv.  Co.  Decision  No.  4700,  Case 
No.  1126,  Oct.  3,  1917,  the  California  Commission  held  ttiat  a  land 
company  which  establishes  a  water  system  in  order  to  make  its  lots 
salable  cannot  sell  or  mortgage  its  utility  property  without  the  con- 
sent of  the  Commission. 

But  in  Re  East  Bay  Water  Co.  (Cal.)  Application  No.  2964,  De- 
cision No.  4375,  June  6,  1917,  it  was  held  that  a  public  utility  may 
dispose  of  its  property  not  used  or  useful  in  the  public  service  without 
securing  the  consent  of  the  California  Bailroad  Commission. 

In  Be  The  Sulu,  Case  No.  901,  Aug.  23,  1917,  it  was  held  that  it 
is  unnecessary  to  obtain  authority  from  the  Philippine  Islands  Com- 
mission for  the  sale  of  a  vessel  that  has  never  been  operated  as  a 
public  utility,   . 
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Hi*  Over  leosM  of  property* 

The  consent  of  fhe  California  Commission  is  essential  to  perfect  a 
valil  lease  of  utility  property,  and  a  lease  made  without  this  authori- 
ty is  void,  the  lessee  thereunder  becoming  merely  the  agent  of  the 
utility.  Stein  v.  Excelsior  Water  &  Min.  Co.  Decision  No.  5102, 
Case  No-  1108,  Feb.  4,  1918. 

IF.  Over  otOaHee  of  empioyee$. 

In  He  Knox  Electric  Light  &  P.  Co.  No.  4431,  June  2,  1919,  the 
Indiana  Oonunission  said  that  it  had  no  authority  to  fix  salaries  of 
emiployees,  but  it  did  ha^e  power  to  determine  what  were  reasonable 
operating  expenses  of  a  utility. 

F.  Potter  to  compel  compliance  with  franchise  obligations* 

In  Webb  City  v.  Missouri  Public  Utilities  Co.  Case  No.  1676,  May 
16, 1919,  the  Missouri  Commission  said :  'The  Conunisaion  has  uni- 
formly held  that  it  is  vested  with  jurisdiction  and  has  power  to  com- 
pel compliance  with  franchise  or  charter  obligations  after  investiga- 
tion, when  public  necessity  for  such  compliance  exists.** 


mWBMASKA  SVWBSME  C017BT. 

LINCOLN  COMMERCIAL  CLUB 

V. 

MISSOUBI  PACIFIC  RAILWAY  COMPANY  et  aL 

[No.  20,284.1 

(—  Neb.  — ,  172  N.  W.  687.) 

AppeaH  and  review  «-  Heversal  of  Commission  order  «-  Beasonahle* 


1.  Tlii*  court  will  not  revwree  the  order  of  tke  state  Railway  Coitt- 
mission,  on  i^peal,  unless  it  is  found  to  be  clearly  unreasonable.  Rev. 
SUt.  1913,  §t  6127,  6128. 

DiseriminaMon  —  Absorption  of  siHtching  charges. 

2.  WlieM  unjust  discrimination  arises  as  between  indiyiduals  or 
localitiesy  bj  reason  ol  the  absorbing  of  switching  charges  in  eertaln 
4fiiftaTi***^i  and  not  in  others  tinder  like  circumstances  and  conditions, 
tiie  carrier  may  be  required  to  remove  the  discrimination  by  a  change  hi 
tsriir  schedule  eliminating  the  charge. 


[May  8, 1919.] 


Headnotes  by  the  Coubt* 
P.U.K.1919E. 
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Appeal  from  Distsict^  Oonrtj  f?(wri  OA^  order  of  the  state 
Railway  Commission,  canceling  part  of  the  Missouri  Pacific  Rail- 
way Company's  tariff  j  affirmed.  .       ' 

Appearances:  E.  J.  White,  of. St.  Louis,  Missouri,  J.  A.  C. 
Kennedy  of  Omaha,  and  M.  V*  Begbtol,  of  Iiinc6hi,'for  appel- 
lant ;  John  J.  Ledwith,  of  Lincoln,  i&r  appellee.  ' 

Cornish,  J. :  The  defendant,  ttndet  -  ift  tbViff  No.  4778,  ab- 
sorbed the  switching  changes  of  carload  ^  shipments  in  $nd  of^t  of 
Lin,col]^  arising  at  or  destined  to.  whft4;  dt  de^i^ates^as  cnonpeti- 
tive  points'  on  ita.lina  When^  however,  thb  shipment  arises  at 
or  is  destined  to  stations  reached  excltfsively  by'  the  defendant 
(except  in  the  case  of  brick  and  lime  shipment^}^  i\  refused 
to  absorb  such  switching  charges.  The  state  Eailway  Commis- 
sibh  found  such  cSiar^e  to  be  unjust;  disctiiriinAtolyj  and  unrea- 
sonable, and  ordered  the  cancelation  of  that  portion  of  the  tariff 
so  providing.     The  defendant  appeals. 

It  appears  that  the  Burlington,  Northwestern,.  .&  Book  .Island 
railroads  make  provision  for  the  absorption  of  such  switching 
charge.  A  shipper  at  Lincoln,  having  a  warehouse  located  upon 
the  tracks  of  these  last-mentioned  roads,  is  thus  put  to  a  disad- 
vantage in  competition  witb  Me  who^*#«r^Kouse  is  upon  de- 
fendant's track.  The  producer  shipping  from  a  noncompetitive 
point  is  put  to  a  disadvantage  in  competition  with  another  pro- 
ducer at  a  point  not  reached  exclusively  by  the  defendant,  al- 
though the  circumstances  arid  conditions  Indy' be  otherwise  the 
same. 

[1,  2]  This  court  will  not  reverse  the  order  of  the  Railway 
Commission  unless  it  is  found  to  be  cleady  unreasonable..  Rev. 
Stat.  1913,  §§  6127,  6128;  Chicago,  R.  L  &  P.  R.  Co.  v.  Nebras- 
ka State  R.  Commission,  85  Neb.  818,  26  L.R.A.(N.S.)  444, 124 
N.  W.  477.  We  are  of  opinion  that  the  order  her.ein  is  not  of 
that  character.  The  qh^rg^  made  by  other  roads  fpr  tjtie,  servicjq, 
and  the  charge  made  by  the  defendant  in  the  case  ci  brick  and 
lime  shipments,  are  by  statute  made  pi'ima  facie  evidence  of 
what,  is  a  reasonable  charge.  Argument  is  not  needed  to  show 
that  the  charge,  as  it  affects  the  patrons  of  the  road,  is  discrim- 
inatory in  its  effect.  ,    . 

The  contention  of  defendant  that  the  order  i^  confiscatory  in 
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itti  nature  is  not  sustained  by  the  evidence.  Tk«  sepaivito  in- 
comed  of  freight  and  passenger  tr^c  and  between  state  and 
Interstate  business  were  not  shown.  In  any  event,  ihid  discrim- 
ination  fiompli^ined  of  should  be  avoi4ed» 

The  order  appealed  from  was  in  existenoB  prior,  to  the  time 
of  the  President's  proclamation  by  -which  the  control  of  the  rail- 
roads was  taken  oyer,  by  the  general  government.  We  are  of 
opinion  that  the  situation  in  that  resjuect  ought  not  to  cause  a 
reversal  of  the  order. 

Ee  Chicago,  W.  P.  &  S.  R.  Co.  3'?  Intew.  Com.  Bep*  408,  416 ; 
Union  P.  R.  Co.  v.  Updike  Orain  Co.  222  U.  S.  2l5,  66  L.  ed. 
171,  32  Sup.  Ct  Rep.  39;  National  Dock  &  Storage  Warehouse 
Ca  V.  Boston  &  M.  R.  Co.  38  Inters.  Com.  Rep.  643 ;  Manufao: 
turere  &  M.  Asso.  v.  Aberdeen  &  A.  B.  Co..  24  Inters.  Com.:  Bep. 
331 ;  Bennett  &  Son  v.  Chesapeake  &  O.  R.  Co.  38  Inters.  Com. 
Rep.  310;  State  Corp.  Commission  v.  Chesapeake  &  0.  R.  Co. 
40  Inters.  Com.  Rep,  24, 

Affirmed. 

Note.— DiscrimlfiatioiL 

1.  In  general^  50. 
If.  Fiul  or  meter  rates,  60, 
m.  BuHnesg  or  residence  rwOes,  61. 
/F.  CeneeBsUHfie  to  special  cHasses  of  eonsmiMrmt 
«.  MunicipaUtie^,    et» 
"b.  Churches,  99, 

c.  Schools,   09, 

d.  SiochhoiSers,  09. 

6.  KHtners  sf  0qu*pmen$,     09. 
F.  J^eposMf  08. 

>    J.  Iti^efiaral.  . 

In  Be  Cousins  Launch  &  Lighter  Co.  (Cal.)  Decision  iSto.  6255, 
Application  No.  4251,  A^jciJ  1^,  1919,.it  was  held  that  a  transporta- 
tion company  cannot  transport  free  of  charge  persons  or  property  not 
authorized  by  the  California  Public  Utilities  Act,  while,  at  the  sapne 
time  collecting  charges  from  Others  for  such  service. 

In  State  ex  rel.  Dougherty  v.  Hurley  Teleph.  Co.  (1919)  —  S.  Dv 
— f  171  N.  W.  821,  it  was  held  that  the  pmctioe  of  a  telephone  com^ 
pany  of  charging  some  patrons  ol  an  exdiange  for  switching  service 
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at  a  flat  rate,  and  others  at  a  meeaage  rate,  was  unlawful  diflcrimina- 
tion  within  tibie  South  Dakota  Laws  of  1911,  chap.  218,  §  6. 

In  Re  Eastern  Montana  Light  &  P.  Co.  Docket  No.  699,  Report 
and  Order  No.  260,  February  27,  1919,  the  Montana  Commission 
held  that  an  electric  compai\y  could  not  render  service  to  a  munici- 
pality at  off-peak  rates  during  peak  hours. 

In  lU  Mackay  Water  Co.  Doc.  No.  547,  November  11,  1918,  the 
Arizona  Commission  held  that  a  plea  of  waste  of  water  in  some  in- 
stances was  insuflficient  as  an  excuse  for  failure  to  serve  other  con- 
sumers, where  the  consumption  at  no  time  reached  a  point  in  excess 
of  30  per  cent  of  the  potential  production. 

In  Wallowa  v.  Enterprise  Electric  Co.  P.  S.  C.  Or.  Order  No. 
510,  TJ,  F.  214,  May  26,  1919,  the  Oregon  Commission  said:  "The 
claim  of  unjust  discrimination  between  residence  lighting  and  com- 
mercial lighting  rates  is  not  substantiated  by  the  record,  nor  is  the 
allegation  of  unfair  discrimination  between  individual  power  users. 
The  rate  schedule  for  a  particular  type  or  class  of  service  may  be  a 
proper  one,  and  yet  allow  one  customer  operating  under  a  particular 
set  of  conditions  to  obtain  service  at  an  average  rate  more  or  less 
than  another  customer  in  the  same  class,  who  does  not  operate  under 
exactly  the  same  conditions.  The  size  of  load  and  the  hours  of  use 
rightly  have  a  bearing  upon  the  average  rate  paid,  and  a  discrepancy 
between  the  unit  costs  for  two  individual  customers  operating  under 
dissimilar  conditions  is  not  necessarily  an  indication  of  the  existence 
of  unjust  discrimination.*' 

In  Gibbon  Farmers'  Elevator  Co.  v.  Minneapolis  &  St.  L.  B.  Co. 
(1919)  —  Minn.  — ,  170  N.  W.  706,  it  was  said:  ''Where  a  railroad 
company  fails  to  provide  the  lumber  for  cooperage  of  cars,  furnished 
by  it  for  intrastate  sbipmeats  of  grain,  which  under  a  duly  pablish^d 
tariff  rule  it  has  agreed  to  provide^  and  the  shipper,  with  the  approval 
of  the  company's  local  agent,  procures  the  necessary  lumber,  Jtie  may 
recover  the  reasonable  value  thereof  from  the  company.  Our  statute 
does  not  require  the  submission  of  such  a  claim  in  the  first  instance 
to  the  Bailroad  and  Warehouse  Commission  for  adjustment.  And 
the  claim  being  for  the  very  amount  which  the  nulroad  company 
would  have  had  to  disburse  had  it  or  its  agent  observed  the  tariff  rule 
mentioned,  the  recovery  will  not  effect  b  discrimination  or  tend  to 
destroy  uuiformity  of  rates.'' 

II.  mat  or  meter  rates. 

In  Wallowa  v.  Enterprise  Electric  Co.  P.  S.  0.  Or.  Order  No.  510, 
U.  F.  214,  May  26,  1919,  the  Oregon  Commission  said:  "The  exist- 
ence of  both  flat  and  meter  rates  is  alleged  to  be  inequitable,  and  the 
Commission  believes  this  point  in  the  main  well  taken.  We  haive  yet 
to  And  an  instance  where  the  giving  of  general  electric  service  under 
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option  flat  and  meter  rates  does  not  result  in  material  injustice  to 
some  customers.  The  condition  is  inherent  in  the  flat-rate  system  of 
providing  electric  service^  and  cannot  be  eliminated.  Schedules  of 
flat  rates,  when  made  reasonable  lor  normal  average  users  of  the 
service,  are  not  such  as  to  make  proper  charges  against  the  many 
customers  who,  through  neglect  or  necessity,  make  abnormal  use  of 
the  privilege  of  unlimited  service.  Another  disadvantage  is  th'e  fact 
that  it  is  not  feasible  for  the  utility  having  such  rates  to  control  with- 
in reasonable  limitations  the  individual  installations  upon  which  the 
monthly  charges  to  the  customers  are  based.  The  Commission  has 
many  times  condemned  this  method  of  making  charges  for  electric 
service  except  in  those  comparatively  few  instances  where  the  regular 
consumption  of  an  individual  customer  or  of  the  customers  in  a  par- 
ticular class  can  readily  be  determined  without  metering,  and  for 
which  the  installation  of  meters  would  be  an  economic  waste.  The 
company  should  take  such  steps  as  are  necessary  to  meter  as  rapidly 
as  possible  all  customers  the  particular  nature  of  whose  use  does  not 
warrant  unmeasured  service.'^ 

JII,  BuMne$9  or  residence  rates. 

In  Be  Chalmers  Teleph.  Co.  (Ind.)  No.  4284,  March  19,  1919,  it 
was  held  that  the  practice  of  charging  the  same  rates  for  all  tele- 
phone service,  whether  residence  or  business^  party  or  independent 
lines,  was  discriminatory. 

In  Wallowa  v.  Enterprise  Electric  Co.  P.  S.  C.  Or.  Order  No.  610, 
JJ.  F.  214,  May  26,  1919,  the  Oregon  Commission  said :  "The  com- 
plaint contends  that  the  business  lighting  rate  should  be  reduced  to 
the  equivalent  of  the  schedule  for  residence  lighting  in  which  pro- 
vision for  the  combined  service  is  included.  In  this  contention  we 
cannot  concur.  It  would  not  be  an  equitable  proposition,  nor  a  fi- 
nancially practicable  one,  to  require  that  a  utili^  should  sell  lighting 
aervice  for  commercial  purposes  at  rates  as  low  as  are  provided  for 
heating^  cooking,  and  domestic  appliances  used  in  residences.'' 

TV.  Concessions  to  special  classes  of  consumers. 

a.  Municipalities. 

In  Virginia  v.  Virginia  City  Water  Co.  Docket  No.  649,  March  12, 
1919,  the  Montana  Commission  held  that  a  water  company  was  en- 
titled to  a  reasonable  compensation  to  cover  the  investment  in  hy- 
drants, and  for  water  furnished  and  available  for  fire  protection  and 
other  city  purposes,  and  that  the  city  should  pay  the  defendant  the* 
smn  of  $10  per  annum  for  each  hydrant  capable  of  furnishing  water 
for  fire  protection  at  a  pressure  under  ordinary  conditions  in  excess 
P.U.R.1919E. 
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x>t  50  pounds/ and  thiit  all  water  furnished  to  itiunici]^  buildings 
should  be  billed  at  regular  rates. 

"h.  Ohurcftes, 

.  In  Re  Litchfield  Water  Supply  Co.  No.  8594,  March  3,  1919,  the 
Illinois  Commission  held  that  free  service  to  churches  and  similar  in- 
stitutions is  discriminatory.  Commissioner  Shaw  said :  "In  the  case 
now  under  consideration  it  appears  that  the  consumers  as  a  whole  re- 
ceive no  benefit  fropi  the  service  rendered  to  the  churches,  and  is, 
therefore,  not  comparable  with  the  service  rendered  to  the  municipal- 
ity, and  that  this  service  should  be  paid  for  at  the  regular  rates  es- 
tablished for  private  individuals.'' 

o.  Schools, 

In  Re  St.  Joseph  Water  Oo.  Case  No.  1843,  June  24,  1919,  in  fix- 
ing t^porary  rates  pending  a  final  valuation  of  a  water  company's 
plant,  the  Missouri  Commission  refused  to  authorize  charges  for 
service  to  a  school  district  entitled  to  free  service  under  the  company's 
franchise.  Chairman  Busby"  said:  **While  we- think,  as  a  general 
rule,  that  free  water  should  not  be  furnished,  yet  the  change  in  this 
case  would  be  a  matter  of  concern  to  the  public  schools  and  would 
not  materially  increase  the  revenues  of  the  company,  and  we  will  not 
authorize  the  change  as  against  the  schools,  at  least  until  the  final 
valuation  and  hearing,  at  which  time  the  school  district  may  be 
heard.'' 

d.  Sioekhotders* 

In  Re  Reddington  Twp.  MuL  Tel^ph.  Oo.  No.  4462,  April  17, 
1919,  the  Indiana  Commission  held  that  §  114  of  the  Public  Service 
Commission  Law  prohibits  utilities  from  furnishing  service  fre^  or 
at  reduced  rates  to  stockholder^,  and  required  the  company  to  es- 
tablish a  uniform  rate  of  $7.50  per  year  to  all  subscribers. 

In  Re  Sbuthside  Teleph.  Co.  No.  4257,  Jan.  21,  1919,  it  was  held 
by  the  Indiana  Commission  that  under  §  112  of  the  Indiana  Public 
Utility  Law  it  is  unlawful  for  a  telephone  company  to  charge  a  lower 
rate  to  its  stockholders  than  to  other  subscribers,  and  that  under 
§  113  of  the  same  statute  it  is  unlawful  for  a  telephone  company  to 
charge  a  lower  rate  to  its  stockholders  than  to  other  subscribers  in 
consideration  of  the  furnishing  by  said  stockholders  of  their  own  in- 
struments. 

•  e.  €Himers  of  equipment. 

Under  §  113  of  the  Shively-Spencer  Act  of  Indiana,  it  is  unlawful 
to  charge  a  lesser  rate  to  subscribers  of  a  telephone  exchange,  who 
P.U.R.191DE. 
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furmidh^pait  oi  Ae  faciJittea^  thas  tHat  -^hich  i»  Tequked  of >  other 
Buhscriber^,^   :Be  ^der  (Ind,)  Xo.  3925,  Itfftrch  31,  1919,  :    . 

In  Collins  v,  ^iami  County  Ga*  Co,  (1919)  -p- Kan.  -^,  180  Pafi. 
769,  it  was  held  ]by  the  supjeme  court  of  Kansas  that  the.  feet  that  a 
deposit  has  not  teen  required  as  a  condition  precedent  to  the  instal- 
lation of  a  meter,  i»  >th^  oaae  of  those  receiving  serrivce  fhriot^to^ihe 
establishment  of  a  rule  requiring  such,  deposit,  cloea  not  ijenjler  the' 
application  of  such  a  pule  discriminatory.    • 

In  Public  trtilities  Commission  v.  Illinois  iforthern  tJtiiities  Co. 
(111.)  No.  1W08,  May  20,  1919,  it  was  held  that  varying  arrange- 
ments betweeii  ditferent  consumers,  concerning  deposits  tb' insure  ex- 
tensions ol.  aervic^,  conatitjate  on  nnlawf ol  disorimination.       - 


ATCHISON,  TOl^BKA/&  SAKTA  FE  1?AILWAT  COMPANY 

,    .^  •        .       '    '  ;    •    '  .     .  '        ' 

V. 

STATE  ON  INFORMATION  OF  A.  t.  THOMPSON. 

<— i  Oklft.  —,  180  Pac.  8-».> 

Appeal  and  review  —  Commiaston  jurisdiction  —  Contempt  —  Orders 
••  SMdMency  of-^viO^noe  to  sustain, 

JKecord.e^amf^,  and  held:  (1)  Tbiit  the  issuance  ol.  the  8up< 
plemental  instructions  pertaining  to  Oi;der  No.-  367,  without  notice, 
etc.,  was  not  fatal  to  the  jurisdiction  of  the  Commission  in  the  pro- 
ceedinif  f6r  contempt;  i2)  that  the  evidence  adduced  at  the  trial  and 
ineozporat^d  in  tb^  record  on  appeal  is  not  sufficient  to  support  the  brdec 
issued  by  the  Commission  in  the  contempt  proceeding;  (3)  that  the 
issuance  of  Order  No.  367  was  a  proper  exercise  of  the  power  vested  in 
the  Corporation  Commission  by  the  Constitution  and  laws  of  the  state, 
tod  w«s  liot  violative  of  a&y  Federal  statate  regulating  interstate  com* 
meroe. 

[April  20, 1919.] 

Headnot^  by  the  OouftT. 

AppBAi  from  an  order  pf  the  Oklahoma  State  Corporation 
Commission  assessing  a  fine  against  the  defendant  for  violation 
of  a  Commission  order  in  respect  to  company  reports^  as  a  result: 
of  a  contempt  proceeding  by  the  state  on  the  information  of  A.  I. 

P.U.IL1919E. 
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Thompgot^  against  the  Atchison,  Topeka,  &  Santa  7e  Railway 
Company;  reversed,  and  cause  remanded,  with  directions  to 
grant  a  new  triaL 

Appearances:  J.  R.  Cottingham  and  S.  W.  Hayes,  both  of 
Oklahoma  City,  for  appellant;  S.  P.  Freeling,  John  B.  Harri- 
son, and  Paul  A.  Walker,  all  of  Oklahoma  City,  for  appellee. 

Kane,  J. ;  This  is  an  appeal  from  order  No.  928  of  the  Cor- 
poration Cormmission,  assessing  a  fine  against  the  appellant  for 
the  violation  of  Commission  Order  No.  S67.  The  complaint 
against  the  appellant  charges  ^^that  said  company  has  violated 
Commission's  Order  No.  367,  in  that  it  has  failed  to  compile 
reports,  and  certify  to  same,  covering  *Road,^  ^Equipment;'  and 
^General  Expenditures,'  as  of  December  31,  1910,  in  compliance 
with  the  Commission's  Order  No. '367  and  instructions  pertain- 
ing thereto." 

It  seems  that  Order  No.  367  was  issued  by  the  Commission  in 
an  effort  to  comply  with  that  part  of  §  29,  article  9,  of  Williams's 
Constitution  which  provides  that:  "The  Commission  shall  ascer- 
tain and  enter  of  record,. the  same  to  be  a  public  record,  as  early 
as  practicable,  the  amount  of  money  expended  in  construction 
and  equipment  per  mile  of  every  railroad  and  other  public-service 
corporation  in  Oklahoma,  the  amount  of  money  expended  to 
procure  the  right  of  way,  and  the  amount  of  mopey  it  would  re-, 
quire  to  reconstruct  the  roadbed,  track, .  depots,  and  transporta- 
tion facilities,  •  •  •  belonging  to  the  railroad  or  oiixer  public 
service  corporation." 

Neither  the  Constitution  itself,  nor  the  statutes  of  the  state,  nor 
the  Commission  by  rule,  has  provided  any  procedure  for  the 
guidance  of  the  (JJommission  in  securing  the  information  re- 
quired by  the  Constitution,  but  as  no  exception  is  taken  to  Order 
No.  367  itself  upon  this  ground,  we  will  assume  that  the  Com- 
mission adopted  the  correct  practice. 

Section  2  of  Order  No.  367  as  originally  issued  requires  the 
railway  companies  to  report  to  the  Corporation  Commission, 
under  oath,  the  original  cost  of  construction,  the  amounts  expend- 
ed for  permanent  additions  and  betterments,  the  language  being, 
in  substance,  the  same  as  the  constitutional  mandate  which  is 
directed  to  the  Commission,  hereinbefore  set  out.    And  another 
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part  of  the  same  section  provides  that  wherever  the  original  cost 
cannot  be  accurately  identified  with  any  primary  account  named 
in  such  classification  of  expenditures^  estimates  for  each  such 
primary  account  may  be  made  on  a  formula  to  be  prescribed  by 
the  company  making  the  report,  and  said  formula  or  formulae 
shall  be  made  a  part  of  the  report  of  the  Corporation  Commission. 
Original  actual  cost  of  right  of  way  and  station  grounds  shall  be 
shown  in  such  reports. 

What  was  done  by  the  railway  companies  toward  complying 
with  the  order  as  thus  promulgated  does  not  clearly  appear,  but 
after  it  had  been  in  force  for  several  years  the  Commission  issued 
what  it  called  its  "supplemental  instructions  pertaining  to  Order 
No.  367,"  which  required  the  railway  companies  to  give  certain 
detailed  information  in  the  form  of  reports,  from  which  the  Com- 
mission assumed  it  would  be  enabled  to  gather  the  information 
required  by  the  Constitution.  The  instructions  of  the  Corpora- 
tion Commission  thus  issued  were  very  elaborate,  covering  some 
thirty-six  pages,  and  among  the  general  subheads  under  which  the 
required  information  was  to  be  tabulated  by  the  companies  were 
the  subjects,  **Eoad,''  '^Equipment,*'  "General  Expenditures," 
and  it  was  for  failure  to  file  reports  covering  these  subjects  that 
the  appellant  is  charged  with  contempt. 

Whilst  counsel  for  the  appellant  have  presented  for  review  a 
great  many  formal  assignments  of  error,  in  view  of  the  oonclu- 
flion  we  have  reached,  it  will  be  necessary  to  notice  but  two 
grounds  for  reversal,  which  may  be  summarized  as  follows : 

(1)  Said  order  No.  367,  as  modified  by  instructions  issued 
by  the  Corporation  Commission  pertaining  thereto,  is  vqid,  be-  • 
cause  said  instructions  were  issued  without  notice  to  this  appel- 
lant, or  to  any  other  corporations  aifected  thereby. 

(2)  The  findings  of  fact  and  judgment  or  order  of  the  Com- 
mission, fining  appellant  for  violation  of  Order  No.  367  of  the 
Conmiission,  and  instructions  pertaining  thereto,  were  unsup- 
ported by  the  evidence,  and  are  contrary  to  the  evidence  and  to 
the  law. 

The  law  undoubtedly  is,  as  contended  by  counsel  for  the  ap- 
pellant, that  before  a  railway  company  can  be  penalized  in  the 
maximum  sirni  for  contempt  of  an  order  of  the  Commission,  it 
must  appear  that  the  order  was  issued  upon  due  notice  and  after 
P.U.R.1919E.  5 
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the  carriers  aflfected  thereby  have  had  an  opportunity  to  be  heard. 
The  order  issued  in  the  case  at  bar,  however,  does  not  seem  to  be 
clearly  violative  of  this  rule.  Original  Order  No.  367  was  issued 
upon  notice,  etc.,  but,  being  couched  in  general  language,  the  com- 
panies claimed  it  was  too  indefinite  to  inform  their  officers  as  to 
just  what  wajs  expected  of  them. 

The  record  discloses  a  willingness  on  the  part  of  the  railway 
companies  to  comply  with  the  order,  if  its  meaning  was  made 
clear  to  them,  and  the  subsequent  explanatory  instructioius  seem 
to  have  been  issued  in  pursuance  of  some  previous  understand- 
ing with  the  appellant  railway  company,  as  the  letter  of  trans- 
mittal states :  "As  per  hearing,  before  the  Corporation  Commis- 
sion on  the  11th  day  of  May,  1915,  and  as  per  understanding, 
the  Commission  has  this  day  instructed  their  engineer  to  address 
a  letter  to  your  company  relative  to  the  proper  method  pursued 
to  best  comply  with  the  Corporation  Commission's  Order  JJ'o. 
867,  relative  to  the, original  cost  of  properties  of  the  Atchison, 
Texas,  &  Santa  Fe  Railway  Company,  in  the  state  of  Okla« 
homa." 

It  was  also  stated  in  the  opinion  of  the  Commission,  md  not 
denied,  that  ^^it  was  und^stood  at  the  hearing  and  before  the 
Commission  that  the  Atchison,  Texas,  &  Santa  Fe  Railway  Com- 
pany would  furnish  supplementary  reports  to  the  Oommissitjn, 
made  on  the  Commission's  blank  fonns  Nos.  10  and  11,  covering 
&e  following  sections,  to  wit." 

Then  follow  instructions  in  detail  as  to  particular  subjects  up- 
on which  the  Commission  required  iiiformation. 

We  think,  in  these  circumstances,  the  fact  that  no  formal  notice 
was  given  the  appellant  before  the  e^lanatory  letter  was  issued 
28  not  fatal  to  the  jurisdiction  of  the  Corporation  Commission. 
The  appellant  always  expressed  a  willingness  to  comply  with 
Order  No.  367,  but  asserted  that  it  was  unable  to  understand 
what  was  required  of  it  on  account  of  the  generality  of  its  Isih- 
guage.  After  the  issuance  of  the  explanatory  letter  the  com- 
pany seems  to  have  been  satisfied  on  that  score,  and  even  now 
contends  that  it  has  given  the  information  required,  or  at  least 
has  attempted  to  do  so  in  good  faith.     In  these  circumstances 

we  are  unable  to  see  how  appellant  has  been  deprived  of  any  sub- 
P.U.R.1919E. 
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stantial  right  by  the  failure  of  the  Corporation  Commission  to 
give  notice  of  the  issuance  of  the  explanatory  matter. 

On  the  next  proposition  we  have  examined  the  record  before 
us  very  carefully^  and  are  unable  to  find  any  evidence  supporting 
the  charge  that  the  railway  company  violated  Order  No.  867 
and  the  inatructiona  pertaining  thereto,  as  alleged  in  the  com-, 
plaint  and  found  by  the  Commission. 

The  record  discloses  that  after  complaint  was  filed  counsel  for 
the  appellant  appeared,  and,  notwithstanding  their  objection  to 
the  jurisdiction  of  the  Commission,  made  the  following  state* 
ment:  "I  will  say,  Mr,  Commissioner,  that  we  have  uniformly 
endeavored  to  comply  with  the  Commission's  requests  in  these 
matters,  and  that  we  expect  to  do  it  at  all  times.  In  this  con-* 
nection,  to  go  just  as  far  as  we  can,  we  think,  with  any  degree  of' 
reason  and  justice  to  observe  the  wishes  of  the  Commission,  at  the 
same  time  putting  the  matter  in  such  form  as  to  protect  our  views 
as  to  what  should  be  considered,  we  are  perfectly  willing  to  do 
anything  that  is  within  the  bounds  of  reason  to  accommodate  the 
Commission,  whether  it  is  withiji  the  jurisdiction  to  require  it  or 
not,  or  whether  we  are  subject  to  nontcmpt  proceedings  for  fail* 
ing  to  do  it.  We  have  not  tried  to  measure  what  we  do  by  strict- 
liability  under  the  order,  or  for  liability  for  fear  to  do  it  under 
the  contempt  proceedings,  and  I  want  to  say,  as  common  eourtesy 
to  the  CommissioDc^  it  has  not  measured  it  on  that  basis  either." 

In  response  to  this  one  of  the  Commissioners  stated :    "Now, 
suppose  we  get  to  work  trying  to  amend  these  reports  so  as'/to* 
show  real,  actual  cost,  as  Commissioner  Hensharw  said,  for  the. 
time  being  eliminating  these  theoretical  propositions,  which  Mr. 
Bledsoe  has  just  presented/' 

After  this  colloquy  Mr.  A.  I.  Thompson,  engineer  for  the  Cor- 
poration Commission,  was  called  to  the  stand,  and  asked  the  fol- 
lowing question:  ^?ou  take  your  records  there  one  at  a  time, 
a^d  go  through  and  ^cplain  how  the  records  are  made  and  how, 
in  your  judgment,  it  should  be  made,  if  the  records  are  available, 
etc. ;  then  we  wUl  let  the  other  parties  give  their  explanation.'' 

The  reports  frcon  which  Mr.  Thompson  testified  were  not  of- 
ered  in  evidence,  and  are  not  in  the  record  before  us,  and  of 
course  we  are  unable  to  say  what  they  contain. 

The  opinion  of  the  Commissioner  states  that  the  report  filed 
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by  the  defendant  does  not  show  the  amount  o^  the  original  cost 
of  engineering,  either  actual  or  estimated,  etc. 

We  are  unable  to  say  from  the  evidence  before  us  that  this 
charge  is  supported  by  the  evidence.  There  is  some  contention 
in  the  brief  of  the  attorney  general  to  the  effect  that,  inasmuch 
as  the  Corporation  Commission  had  the  reports  from  which  its 
engineer  was  testifying  before  it,  and  undoubtedly  took  notice 
of  their  contents  in  making  its  order,  it  becomes  the  duty  of  this 
court  on  appeal  to  take  notice  of  the  contents  of  the  reports, 
notwithstanding  their  omission  from  the  record.  We  think  this 
is  asking  too  much  of  the  court.  The  Corporation  Commission 
did  not  take  judicial  notice  of  the  contents  of  these  reports  in 
the  sense  that  this  term  is  generally  used,  but  got  whatever  in- 
formation it  had  by  an  inspection  of  the  reports  themselves,  as 
a  part  of  the  records  and  files  of  that  department.  If  the  court 
is  to  have  the  advantage  of  an  inspection  of  the  reports,  it  will 
be  necessary  for  it  to  either  order  the  reports  brought  into  court 
for  inspection,  or  to  examine  them  in  their  proper  depository 
with  the  Corporation  Commission.  None  of  the  authorities  cited 
by  the  attorney  general,  as  supporting  his  contention  that  the 
appellate  court  must  take  judicial  notice  of  any  matter  of  which 
judicial  notice  was  taken  by  the  trial  court,  seem  to  require  this 
of  us.  Without  these  reports  we  are  wholly  unable  to  say  from 
the  record  before  us  that  the  appellant  has  violated  Order  No, 
367  as  charged. 

We  agree  with  the  contention  of  the  attorney  general,  and  the 
appellant  takes  no  exception  to  this  view,  that  the  Commission 
has  authority  to  require  the  railway  companies,  by  order,  to 
supply  it  with  the  information  required  by  §  29  of  the  Constitu- 
tion. 

The  particular  part  of  the  constitutional  mandate  with  which 
we  are  now  concerned  is  the  part  which  requires  the  Commission 
to  ascertain  the  amount  of  money  expended  in  the  original  coi> 
struction  and  equipment  per  mile  of  every  railroad  in  the  state, 
for  the  purpose  of  making  the  same  a  public  record.  As  this 
fact,  under  the  general  rule,  must  be  established  by  the  best  evi- 
dence available,  the  first  source  of  inquiry  naturally  would  be 
the  railways  themselves. 

The  Corporation  Commission,  realizing  the  difficulty  of  secur- 
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ing  precise  information  on  some  of  the  subjects  involTed,  xnhde 
provision  for  this  contingency  in  Order  No.  367  by  providing 
that,  wherever  the  original  cost  cannot  be  accurately  identified 
by  any  primary  account  in  such  classification  of  expenditures  and 
estimates^  each  such  primary  account  may  be  made  on  forms  to 
be  presented  by  the  company  making  such  reports,  and  suidi 
forms  shall  be  made  a  part  of  the  report  of  the  Corporation  Com- 
mission. In  our  judgment  the  promulgation  of  Order  No.  367 
was  a  reasonable  and  just  method  for  securing  the  information 
desired. 

Whilst,  as  we  have  said,  the  most  natural  way  of  obtaining  this 
information  would  be  to  ask  the  railway  companies  themselves 
for  it,  as  the  Corporation  Commission  did,  still  the  Commission 
is  not  confined  to  this  source  of  information  above,  as  §  29  itself 
provides  that  '^for  the  purpose  in  this  section  named  the  Commis- 
sion may  employ  experts  to  assist  them  when  needed." 

The  attorney  general  in  his  brief  says:  "What  the  Corpora- 
tion Commission  wants  to  know,  and  what  §  29  of  article  9  of  the 
Constitution  required  it  to  ascertain,  and  what  said  Order  No. 
367  required  the  Santa  Fe  to  furnish,  was  what  it  cost  to  con- 
struct the  road,  and  what  it  cost  to  equip  the  road;  that  is,  the 
original  cost  of  construction  and  the  original  cost  of  equipment.'^ 

We  think  the  Corporation  Commission  was  entitled  to  this 
information,  and  was  well  within  its  jurisdiction  in  issuing  Order 
No.  367,  and  that  it  was  the  duty  of  the  appellant  to  furnish  the 
precise  information  desired  where  possible,  and  to  furnish  esti- 
mates where  precise  information  is  impracticable.  We  are  un- 
able, however,  to  agree  with  the  attorney  general  that  "an  exam- 
ination of  the  testimony  of  Mr.  A.  I.  Thompson,  which  is  given 
in  their  brief,  discloses  that  not  a  single  report  made  by  the  Santa 
Fe  complied  with  the  order  of  the  Commission  and  the  instruc- 
tions pertaining  thereto." 

For  the  reasons  stated,  we  tiiink  it  was  error  for  the  Corpora- 
tion Commission  to  overrule  the  appellant's  motion  for  p  new 
trial. 

In  view  of  the  conclusion  we  have  reached  it  is  perhaps  neces- 
sary to  notice  briefly  another  contention,  which,  although  not 
specifically  argued  by  counsel  for  appellant  in  their  original 
brief,  is  saved  by  an  assignment  of  error  and  argued  at  oonaider- 
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ftble  length  in  a  reply  brief.  This  assignment  of  error  is  as  fol* 
lows :  ^^Said  Order  Ko.  978  of  the  Corporation  Commission  Ib 
Unreasonable,  unjust,  and  invalid  for  the  reason  that  the  Corpora- 
tion Commission  has  no  jurisdiction  of  the  subject-matter  of  this 
pr6ceeding  as  set  out  in  said  complaint  and  citation,  for  the  rea- 
son that  the  duty  and  obligation  of  making  and  ascertaining  the 
valuation  of  this*  defendant's  railroad  property  in  the  stat«  of 
Dklahoina,  in  each  and  every  particular,  has  been  lodged  in  the 
Interstate  Commerce  Commission  of  the  United  States  by  tiie 
Congi'ess  of  the  United  States^  which  jurisdiction  of  the  subject- 
inatfcer  is  exclusive." 

This  contention  seems  to  us  to  be  wholly  untenable.  Section 
29,  supra,  of  the  Constitution  requires  the  Corporation  Conmiis- 
sion  to  ascertain  the  original  cost  of  the  railroads  in  the  state  for 
some  purpose  connected  with  its  proper  regulatory  power  over 
these  corporations  as  carriers  of  intrastate  commerce.  We  can- 
not conceive  how  it  can  be  said  with  any  show  of  reason  that  ithe 
Federal  acts  relied  on  by  appellant  were  intended  to  cover  this 
field;  or  that  they  in  any  way  iriterfdre  with  the  right  of  the  Com- 
mission to  require  the  railways  to  furnish  the  information  re- 
quired by  proper  order. 

For  the  reasons  stated,  the  order  of  the  Corporation  Commis- 
sion is  reversed;  and  the  cause  remanded,  with  directions  to  grant 
a  new  trial. 

All  the  Justices  concur,  except  Harrison^  J.^  not  participating. 
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HE  M.  C.  MOHB  et  al. 
[Application  Docket  No.  1484-1917.] 

Crossings  —  JPubfto  Highways  over  railroads  —  What  constitute, 

1.  Streets  of  a  borough  laid  out  according  to  a  plan  not  recorded 
are  public  highways  at  the  point  at  which  they  extend  over  a  railroad 
right  of  way  which  was  acquired  from  a  canal  company,  although,  lub- 
sequent  to  the  dedication  and  prior  to  the  actual  incorporation  of  the 
borough,  the  canal  company  condemned  its  right  of  way  across  such 
streets,  although  the  act  of  incorporation  of  the  town  provided  that  it 
should  have  no  jurisdiction  over  the  canal  and  its  appurtenances,  and 
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although  there  was  no  fonnal  aoeef»tatice  «f  -fkd  dedication  by  the 
borough,  it  appearing  that  tiie  streets  ^ave  been  reoognized  as  borough 
streets  for  more  than  half  a  century,  and  the  borough  has  entered  into 
an  agreement  with  the  railroad  company  for  the  abolition  of  grade 
crossings  of  such  streets  over  its  tracks;  and  sUch  Gftreets  are  publib 
highways  to  the  full  width  of  the  original  dedication,  notwHhstanding 
that  only  a  portion  of  the  width  over  the  tracks  has  been  used  by  the 
public. 
J^amages  —  Interference  with  access  —  Property  fronting  on  railroad 
right  of  way, 

2.  Owners  of  property  fronting  on  a  railroad  right  of  way,  held 
in  fee  simple,  have  no  right  to  compei|si|rtion  for  interference  with  their 
access  by  the  elevation  of  the  company^s  tracks,  although  access  has  been 
permitted  to  their  property  over  the  company's  right  of  way  for  toore 
than  twenty-one  years. 

JHtmages  —  Elevation  of  railroad  tractcB  r»  Vacation  of  streets. 

3.  Only  the  owners  of  property  immediately  adjacent  to  a  railroad 
company's  right  of  way  were. held  entitled,  upon  the  elevation  of  the 
company's  tracks,  to  damages  on  account  of  interference  with  light,  air, 
etc.,  by  the  vacating  and  narrowing  of  streets,  and  the  building  of  piers 
therein. 

Danwges  —  Elevation  of  railroad  tracks  —  Noise  and  stp^ohe, 

4.  No  right  exists  to  compensation  for  damages  sustained  from 
noise,  dust,  smoke,  eto^  due  to  the  elevation  of  a  railroad  company's 
tracks  and  operation  of  trains  thereon. 

Damages  —  Change  of  grade  of  street  —  Benefits^ 

5.  An  abutting  property  owner  can  claim  damages  for  injuries 
caused  by  a  change  in  the  grade  of  the  street  only  to  the  extent  that 
such  damage  exceeds  the  benefits,  and  this  is  to  be  determined  by  the 
market  value  of  the  property  immediately  prior  to  and  after  the  mak- 
ing of  the  improvement. 

(June  3,  1910.] 

Application  for  the  determination  and  apportionment  of 
damages  by  reason  of  approval  6i  municipal  contract  179-1915, 
authorizing  the  vacation  and  elimination  of  certain  crossings,  and 
elevation  of  the  tracks  of  the  Pennsylvania  Eailroad  Company 
in  the  borough  of  Freeport ;  amounts  of  damages  determined  and 
ordered  paid. 

Rilling,  Commissioner:  The  borough  of  Freep<)rt,  Pennsyl- 
vania, incorporated  in  1833,  has  a  present  population  of  about 
2,500^  and  is  situate  in  Armstrong  county,  on  the  west  bank  of 
the  Allegheny  river,  about  28  miles- north  of  Pittsburgh.  The 
town  was  laid  out  prior  to  1800  by  one  David  Todd,  according 
to  a  i^an  not  recorded.    !»  said  plan,  Water  street,  without  a 
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defined  width,  extends  along  the  river  front;  First,  Second, 
Third,  Fourth,  Fifth,  and  Sixth  streets,  each  60  feet  wide,  extend 
at  right  angles  therefrom.  Market  street,  the  main  street  of  the 
borough,  also  60  feet  wide,  parallels  Water  street  330  feet  there- 
from. Midway  between  Market  and  Water  streets  is  Walnut 
alley,  12  feet  wide.  Each  block  between  Market  and  Water 
streets  is  laid  out  in  ten  lots,  five  fronting  on  Water  street  and 
five  on  Market  street,  66  feet  in  width  and  having  a  depth  of  159 
feet  to  Walnut  alley.  While  the  general  course  of  the  AU^heny 
river  is  north  and  south,  at  Freeport  it  runs  east  and  west  This 
will  explain  the  points  of  the  compass  as  referred  to  in  this  r^ort. 

Prior  to  1827  the  state  of  Pennsylvania  condemned  the  right 
of  way  for  the  western-  branch  of  the  Pennsylvania  canal  extend- 
ing from  Pittsburgh  northwardly  along  the  west  bank  of  the 
Allegheny  river  to  a  point  opposite  the  confluence  of  the  Kis- 
kiminetas  and  Allegheny  rivers,  which  is  a  short  distance  east 
of  Freeport.  The  canal  right  of  way  extended  through  Freeport 
between  Water  and  Market  streets,  with  a  curvature  toward  the 
river.  It  covered  Walnut  alley  from  a  point  beginning  about 
100  feet  west  of  Second  street  eastwardly  to  a  point  about  100 
feet  east  of  Fourth  street,  so  that  at  Third  street.  Walnut  alley 
was  practically  under  the  middle  of  the  canal.  Where  the  canal 
right  of  way  extended  south  of  Walnut  alley  it  occupied  the  rear 
part  of  the  lots  fronting  on  water  street. 

Where  Walnut  alley  was  not  occupied  by  the  canal  it  was 
used  as  a  public  alley,  and  where  it  was  included  within  the 
limits  of  the  canal  the  public  used  the  towpath  instead.  A  lock 
in  the  canal  extended  from  Fourth  street  eastwardly,  and  a 
basin  reaching  from  Fourth  street  westwardly  to  Second  street 
permitted  the  turning  of  canal  boats. 

The  canal  was  constructed  in  1827  and  continued  to  be  oper- 
ated until  about  1857,  when  it  was  acquired  by  the  predecessor 
of  the  respondent.  At  first  a  single  line  of  track  was  constructed 
thereon  and  later  a  second  track  was  laid. 

The  canal  proper  consisted  of  the  canal  bed  with  a  towpath  on 
the  river  side  and  a  berme  bank  on  the  opposite  side.  The  canal 
at  the  water  level  was  40  feet  wide,  the  towpath  10  feet,  and  the 
berme  bank  6  feet.  Both  the  towpath  and  the  berme  bank  were 
raised  2  feet  above  the  water  level  of  the  canaL     The  slopes 
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hereof  inclined  18  inches  for  each  1-foot  riso,  making  the  normal 
width  of  the  canal  62  feet.  The  contracts  for  its  construction 
provided  for  the  clearance  of  stumps  and  of  vegetable  matter,  for 
a  space  of  40  feet  on  each  side  of  the  center  line  of  the  waterway. 
By  a  map  attached  to  the  record  in  the  case  of  Pennsylvania  R. 
Co.  V.  Freeport,  138  Pa.  91,  20  Atl.  940,  and  from  other  maps 
offered  and  from  the  evidence  it  would  appear  that  the  canal 
right  of  way  acquired  by  respondent  west  of  Fourth  street  was 
of  a  varying  width,  the  widest  points  being  at  or  near  Third 
street,  where  the  basin  was  located,  and  west  of  First  street. 

After  the  acquisition  of  the  canal  by  the  railroad  company 
and  the  construction  of  its  tracks  thereon,  the  public  continued  to 
use  the  to\^ath  on  the  south  side  and  a  portion  of  the  canal 
property  which  extended  from  the  tracks  northwardly  to  the 
rear  end  of  the  lots  fronting  on  Market  street,  for  highway  pur- 
poses, down  to  the  time  the  improvements  hereinafter  mentioned 
were  made.  Between  First  and  Second  streets  a  public  siding 
was  constructed  which  was  used  for  the  purpose  of  receiving  and 
shipping  freight  by  the  public. 

Many  of  the  parties  owning  lots  fronting  both  on  Water  and 
Market  streets  and  extending  back  to  the  canal  property  during 
the  time  the  canal  was  in  operation,  and  afterwards  during  the 
operation  of  the  railroad^  built  dwelling  houses  and  other  build- 
ings on  the  rear  end  of  their  lots,  many  of  them  fronting  on  the 
canal  property.  Access  to  many  of  these  buildings  could  only 
be  had  over  this  canal  right  of  way. 

During  the  time  the  canal  was  in  operation  there  was  a  20- 
foot  bridge  over  the  same  at  Second  street,  also  at  Fifth  street, 
and  a  footbridge  at  Sixth  street.  When  the  railroad  was  con- 
structed the  bridges  over  the  canal  were  removed,  and  grade  cross- 
ings opened  at  First,  Second,  Third,  Fourth,  Fifth,  and  Sixth 
streets.  There  is  no  evidence  that  any  official  action  was  ever 
taken  by  either  the  borough  or  the  railroad  company  to  open  these 
streets  at  grade  across  the  railroad  tracks  and  the  canal  right  of 
way.  These  crossings  were  planked  from  18  to  20  feet  in  width 
and,  from  the  time  they  were  opened  down  to  the  making  of  the 
improvements,  were  used  by  the  public  the  same  as  any  public 
street  in  Freeport.  Bespondent  contends  that  no  streets  had 
ever  been  legally  laid  out  at  the  point  of  the  six  grade  crossings 
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over  its  right  of  way;  that  its  petrmiBSive  UB€  by  the  public  did 
not  constitute  these  crossings  public  highways. 

The  Act  of  183&y  P.  L.  820,  incorporating  Freeport  borough, 
contains  the  following  provision ;  ^'Provided  that  this  act  shall 
not  be  considered  as  giving  any. jurisdictiojx  or  authority  what* 
ever  to  the  borough  of  Freepott  in  and  upon  the  Pennsylvania 
canal  and  its  appurtenances/' 

The  Pennsylvania  Railroad  Ck>mpany,  desiring  to  elevate  its 
tracks  thi-ough  the  borough  of  Freeport,  entered  into  a  contract 
with  the  municipal  authorities  dated  March  16,  1915,  which 
contract  was  duly  approved  by  this  Commission. 

In  said  contract  it  was  provided,  inter  alia:  The  borough 
should  within  the  respondent's  right  of  way  vacate  streets  as 
follows:  First  street  entirely  closed.  Second  and  Sixth  streets 
reduced  in  width  60  to  80  feet.  Third  street  entirely  closed, 
except  a  passageway  12  feet  wide  in  the  center,  restricted  to 
pedestrian  travel.  Fourth  and  Fifth  streets,  width  not  reduced, 
but  piers  to  be  erected  at  the  eduteir  and  curb  line  to  support 
overhead  bridg-es.  Respondent  to  fill  Water  street  to  the  grade 
£xed  by  the  botough,  and  curb  and  pave  the  same  24  feet  in 
width,  with  brick.  Respondent  to  elevate  its  tracks  and  carry 
the  same  over  Second,  Fourth,  Fifth  and  Sixth  streets,  accord- 
ing to  specifications  in  said  contract.  Certain  parts  of  the  canal 
ri^t  of  way  not  required  by  respondent  to  elevate  its  tracks  to 
be  eonveyed  to  the  borough  for  public  highway  purposes.  '  The 
entire  cost  of.  the  improvements,  including  the  grading  upon 
Water  street  and  all  damages  to  property  owners,  if  any,  to  be 
paid  by  the  railroad  company. 

Upon  the  approval  of  the  contract  by  the  Commission,  the  rail- 
road company  began  the  work  of  elevating  its  tracks  by  erecting 
two  cement  walla  of  varying  height  extending  from  the  west  side 
of  First  street,  eastwardly,  past  Sixth  street.  The  distances  be- 
tween outer  surfaces  of  these  cement  walls  located  by  the  com- 
pany upon  its  right  of  way,  as  claimed  by  it,  vary  from  60,09 
feet  at  Fourth  street  to  86  feet  at  Fir&t  street  Between  the 
outer  lines  of  the  cement  walls  First  street  has  been  entirely 
closed.  Second  and  Sixth  streets  narrowed  from  60  to  30  feet. 
Third  street  closed,  save  for  a  12-foot  pedestrian  passageway 
along  the  center.    StrUi^tures  to  carry  respondent's  elevated  tracks 
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have  been  erected  over  Seeond,  Fourth  Fifths  Md  Sizth  streets. 
Piers  in  Fourth  and  Fifth  streets^  supporting  the  superstruetui^ 
are  placed  at  .the  eenter  and  curb  lines.  The  space  between  the 
cement  walls,  extending  from  First  to  a  point  east  of  Sixtb. 
street,  has  been  filled  with  cinders  and  other  materials  and  the 
elevated  tracks  of  th€i  company  laid  thereon,  and  its  road  is  now 
operated  over  the  same.  The  six  grade  crossings  are  abolished/ 
The  company  has  constructed  and  occupies  its  new  passenger 
station  on  Third  street^  adjacent  to  its  tracks.  At  the  tiim  of 
taking  the  testimony,  the  company  had  offered  a  deed  to  the 
borough  for  the  portions  of  its  right  of  way  designated  in  the 
contract  which  were  ^  be  conveyed  to  the  borough  for  highway 
purposes.  Some  question  had  arisen  as  to  the  character  of  Ihe  con- 
veyance offered,  but  no  claim  was  made  that  the  property  con^ 
veyed  is  not  in  compliance  with  the  contract. 

In  constructing  the  concrete  walls  a  line  of  openings  known  as 
'*weep  holes"  about  4  inches  in  diameter,  and  placed  a  short 
distance  above  the  surface  of  the  ground,  at  varying  intervals^^ 
were  built  therein,  for  the  purpose  of  permitting  such  wftt^  ai^ 
would  not  seep,  away  to  be  carried  off.  The  amount  bjf. water  - 
flowing  therefrom  is  very  limited.  Where  such  openings  aref  on  ■ 
the  property  line,  the  property  owners  in  the  future,  if  in  any 
way  injured  thereby,  have  their"  remedy. 

Sixth  street,  between  the  respondent's  right  of  way  and  Water 
street,  was  filled  by  the  company  to  the  grade  established  by  the  - 
borough.  Water  street  (in  which  a  sewer  hfed  been  laid  by  the 
borough,  of  which  abutting  property  owners  on  the  north  side 
had  paid  25  per  cent  of  the  cost)  from  Sixth  street  westwardly 
to  a  point  west  of  First  street,  was  also  filled  to  the  grade  fixed 
by  the  borough,  curbed,  and  paved  for  a  width  of  24  feet,  with 
brick.  There  was  some  evidence  to  show  that  the  roadway  in 
First  street  between  the  right  of  way  of  respondent  and  Water 
street  had  also  been  slightly  raised,  but  not  to  such  an  extent  as 
to  affect  the  adjacent  property. 

Upon  the  completion  of  the  woTk,  twenty-eight  applicants  own- 
ing  thirty-six  properties  in  Freeport  borough  claimed  that. their 
respective  properties  had  been  injured  by  the  improvements  made 
by  the  railroad  company,  and  the  vacating  and  raising  the  grade 
of  the  streets^  and  aeked  the  Commission  to  determine  the  d^m-i 
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ages  suffered.     Pursuant  thereto  the  Commission  held  several 
hearings^  at  which  a  large  amount  of  testimony  was  offered. 

The  several  claimants  were  for  reference  each  numbered,  as 
follows : 


Number.  Owner. 

1.    Louther,  Anna,  Mary,  and  Serepta 

Donnelly,  Mary 

Nolf,  Antes 

Berupe,  L.  N. 

Haatie,  J.  W, 

Schnatterly,  L.  W. 

Louther,  Anna,  Mary,  and  Serepta 
8a.  Maxler,  Frank,  Trustee 
8b.  Maxler,  Frank,  Trustee 
9.    King,  Edward  and  Elizabeth 

Nolf,  Margaret  B. 

Geraci,  Anton! 

King,  Edward  S. 

Emsweller,  K.  D. 

Reno,  M.  &  E.  M. 

Cummings,  LiUy 

Hawk,  Catharine 
17a.  McCoy,  Leah 
17b.  McCoy,  Leah 
18.     Hundertmark,  F.  L. 

Bauer,  Otto 

Lacey,  Josephine 

Holmes,  J.  H. 

Mobr,  M.  C. 

Scheitle,  Joseph 
24a.  Hosey,  Margaret 
24b.  Hosey,  Margaret 
25.  Shirley,  Martha 
26a.  Meyer,  Rosa 
26b.  Meyer,  Rosa 
26c.  Meyer,  Rosa 

27.  Hild,  Henry,  Estate 

28.  Tamuscheit,  Herman 


2. 
3. 
4. 
6. 
6. 
7. 


10. 
11. 
12. 
13. 
14. 
15. 
16. 


la 
20. 
21. 
22. 
23. 


Location. 

Water  st.,  N.  W.  cor.  First 
Market  st.,  8.  E.  cor.  First 
Water  st.,  west  of  First 
Market  st.,  bet.  4th  and  5th 
Market  st.,  bet.  2d  and  3d 
Market  st.,  bet.  2d  and  3d 
Sixth   St.,  bet.  Water  &   R.  R. 
Water  st.,  bet.  5th  and  6th 
Water  st.,  bet.  let  and  2d 
Water  st.,  bet.  Ist  and  2d 
Water  st,  bet.  2d  and  3d 
Market  st.,  bet.  2d  and  3d 
Market  st.,  bet.  2d  and  3d 
Water  st.,  bet.  1st  and  2d 
Fourth  St.,  bet.  Market  &  R.  R, 
Water  st.,  bet.  2d  and  3d 
Railroad,  east  of  4th 
Water  st.,  N.  W.  cor.  3d 
Railroad,  corner  4th 
W^ater  st.,  bet.  4th  and  5th 
Water  st.,  bet.  2d  and  3d 
Railroad  and  2d 
Water  st.,  N.  W.  cor.  4th 
Railroad  and  4th 
Market  st.,  S.  W.  cor.  6th 
Water  St.,  N.  W.  cor.  3d 
Water  st.,  bet.  3d  and  4th 
Water  st.,  N.  E.  cor.  1st 
Water  at.,  N.  E.  oor.  4th 
Water  st.,  bet.  4th  and  5th 
Railroad  and  5th 
Railroad  and  2d 
6th  and  Water  St. 


The  several  claims,  as  made,  may  be  classified  as  follows : 

(a)  Those  claiming  damages  by  reason  of  the  partial  or  entire 
closing  and  vacation  of  streets,  between  the  lines  of  respondent's 
right  of  way.  None  of  claimants  own  any  property  abutting 
upon  those  parts  of  the  streets  entirely  vacated  or  reduced  in 
width. 

(b)  Those  claiming  damages  by  reason  of  the  changing  of 
the  grades  and  filling  of  the  streets  to  the  grade  established  by 
the  borough. 

(c)  Those  claiming  damages  by  reason  of  the  construction  of 
the  concrete  walls  at  their  present  location  in  front  of  properties 
of  claimants,  thereby  entirely  shutting  off  or  interfering  with 
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their  acoess,  which  had  been  enjoyed  by  them  for  more  than 
twenty-one  years. 

(d)  Those  claiming  damages  by  reason  of  the  building  of  con- 
crete walls  upon  premises  alleged  to  be  owned  by  the  claimants. 

(e)  Those  claiming  damages  by  reason  of  the  construction  of 
concrete  walls  and  elevating  the  tracks  of  respondent  in  front  of 
their  properties  and  upon  so  much  of  the  streets  vacated  or 
narrowed,  thereby  shutting  off  their  view  and  access,  interfering 
with  their  ventilation,  exposing  their  property  to  danger  on  ac- 
count of  the  operaton  of  respondent's  road  at  its  elevated  posi- 
tion, as  well  as  on  account  of  the  damages  from  noise,  smoke,  and 
other  interference  caused  by  the  operation  of  respondent's  road. 

At  the  hearings  all  of  the  complainants,  the  borough,  and  the 
respondent  railroad  company  were  represented  by  counsel.  The 
damages,  if  sustained,  were  all  assumed  by  the  respondent  com- 
pany, and  an  agre^nent  was  placed  on  the  record  to  the  effect 
that  the  Commission  should  proceed  to  ascertain  the  same^  on  the 
theory  that  the  respondent  company  was  liable  therefor  and  that, 
subject  to  the  right  to  appeal  by  either  party,  all  questions  and 
issues  raised  by  the  several  applications  should  be  considered 
and  determined  by  the  Commission. 

From  the  claims  as  made  and  from  the  evidence  adduced, 
there  arise  for  our  determination,  before  we  can  proceed  to  ascer* 
tain  and  determine  what,  if  any,  damages  any  or  all  of  claimants 
have  sustained,  certain  legal  questions  which  we  will  state  and 
dispose  of  in  the  following  order : 

First  Were  First,  Second,  Third,  Fourth,  Fifth,  and  Sixth 
streets,  at  the  point  of  the  grade  crossings  thereon  over  respond- 
ent's tracks,  public  highways? 

Second.  Did  claimants  owning  property  fronting  on  respond- 
ent's right  of  way  acquire  any  interest  therein  or  access  to  and 
from  their  several  properties  over  the  same,  by  reason  of  their 
having  enjoyed  such  access  and  right  of  way  for  more  than 
twenty-one  years? 

Third.  Has  a  property  owner,  whose  property  does  not  abut 
upon  the  part  of  a  public  street  vacated,  reduced  in  width,  or  on 
whidi  piers  have  been  erected,  at  the  center  and  curb  lines,  by 
proper  action  of  the  borough  authorities,  a  right  to  damages  ? 

Fourth.  Where  a  railroad  company  elevates  its  tracks  on  its 
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own  right  of  way  and  operates  its  road  thereon^  is  an  abutting  or 
adjacent  property  owner  entitled  to  damages  by  reason  of  the 
construction  and  operation  of  snch  elevated  railroad  ? 

Fifth.  Where  a  municipality,  by  a  contract  with  a  railroad 
company,  provides  that  the  railroad  company  shall  raise  the 
grade  of  a  certain  street  and  pave  the  same  to  a  specified  width, 
can  a  property  owner  whose  property  abuts  thereon  claim  dam- 
ages for  injuries  caused  by  such  change  of  grade  t 

3ome  of  the  claimants  ask  fdr  damages  for  the  reason  diat  the 
resjJondent  company  constructed  its  concrete  walls  upon  and  is 
now  occupying  a  part  of  their  premises.  This  is  particularly 
true  as  to  the  claim  of  L.  N.  Berupe,  No.  4,  whose  premises 
front  on  Market  street  between  Fourth  and  Fifth  streets,  extend- 
itig  back  to  the  .oanal  right  of  way  at  a  point  where  the  canal  lock 
was  located.  It  appeal's  that  a  stone  wall  marked  the  north 
water  edge  of  the  canal  along  this  lock,  extending  from  Fourth 
street  eastwardly.  Evidence  was  offered  to  show  that  the  cdncrete 
Wall  as  -now  constructed  extends  northward  on  the  lot  of  said 
!Bferupe,  witnesses  testifying  to  the  removal  of  the  stone  wall  at 
the  water  edge  of  the  canal  as  well  as  of  certain  trees  standing  on 
the  bank  north  thereof.  Evidence  was  also  given  indicating  the 
location  of  the  r6ar  lot  line  of  said  Berupe,  and  that  the  north 
side  of  the  concrete  wall  as  now  constructed  extends  several  feet 
onto  the  claimants  lot  as  indicated  by  the  rear  lot  line  testified  ta 

The  concrete  wall  as  now  constructed  extends  from  Fourth  to 
Fifth  street  in  a  straight  line,  and  all  maps  offered  in  evidence 
indicate  that  the  north  line  of  the  canal  right  of  way  between 
Fourth  and  Fifth  streets  was  a  straight  line.  If  this  is  the  case, 
it  would  not  be  possible  for  the  company  to  encroach  upon  the 
property  of  Berupe  without  also  at  the  same  time  encroaching 
upon  the  adjoining  premises. 

All  the  lots  in  said  square  fronting  on  Market  street  extend 
back  the  same  distance  to  the  canal.  If  the  real  line  of  the 
Berupe  lot  extended  further  south  or  beyond  the  straight  line 
marking  the  canal  right  of  way  there  evidently  was  an  encroach- 
ment thereon,  and  we  have  elsewhere  held  in  this  report  that 
snch  an  eneroachment  cannot  vest  any  interest  or  title  in  the 
claimant. 

There  was  aUo  some  testimony  offered  that  the  Concrete  wall 
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encroached  on  the  property  of  Josephine  Lacey,  No.  20,  at  Sec- 
ond street  and  railroad,  as  well  as  on  the  property  of  Leah  McCoy, 
No.  17B,  at  the  raihoad  and  Fourth  street.  Respondent  contends 
and  offered  evidence  to  show  that  the  concrete  walls  it  has  erected 
are  all  constructed  oii  its  own  right  of  way,  the  lines  being  care- 
fully ascertained  by  survey. 

Under  all  the  evidence  the  Commission  finds  as  a  fact  that  the 
concrete  walls  as  they  now  are  erected  stand  on  the  right  of  way 
of  the  respondent  railroad  company,  and  that  at  no  place  does 
the  railroad  company  occupy  the  property  of  any  of  the  claim- 
ants. 

[1]  First.  Were  the  six  streets  at  the  point  of  the  six  grade 
crossings  public  highways  ?  , 

There  can  be  no  question  tha;t  when  David  Todd  made  a  plan 
dividing  his  land  into  lots  and  streets,  and  then  sold  lots  accord- 
ing to  this  plan  which  showed  the  six  streets  involved  in  this  case, 
he  thereby  dedicated  these  six  streets  to  public  use,  and  left  them 
to  be  opened  by  the  proper  local  authorities  at  such  time  as  the 
public  interest  might  require.  If  authority  is  needed  it  may  be 
found  in  the  following  and  other  cases :  McCall  v.  Davis,  56  Pa. 
431,  94  Am.  Dec.  92;  Davis  v.  Sabita,  63  Pa.  90;  Transue  v. 
Sell,  105  Pa.  604;  Re  Pearl  Street,  111  Pa.  565,  5  AtL  430; 
Quicksall  v.  Philadelphia,  177  Pa.  301,  35  AtL  609;  Higgins 
V.  Sharon,  5  Pa.  Super.  Ct.  92. 

It  must  be  conceded  that  when  the  Pennsylvania  canal  con- 
demned its  right  of  way  through  this  land  it  acquired  a  fee- 
simple  title  thereto.  But  this  did  not  necessarily  abolish  or 
vacate  the  public  streets  over  which  the  canal  right  of  way  was 
laid.  The  public  having  acquired  a  right  in  these  streets,  the 
canal  company  could  not  wholly  extinguish  the  right  or  encroach 
on  it  more  than  its  own  necessities  required.  Com.  v.  Ruddle,  142 
Pa.  144,  21  Atl.  814;  Re  Road,  1  Northampton  Co.  Rep.  220. 
The  canal  company  recognized  its  legal  obligation  in  this  respect 
by  constructing  bridges  over  the  canal,  and  allowing  the  use  of 
parts  of  its  right  of  way  so  that  all  of  these  streets  might  be 
available  to  public  use.  This  was  l^e  situation  when  the  borough 
of  Freeport  was  incorporated  in  1833.  The  proviso  in  the  act  of 
assembly,  hereinbefore  quoted,  cannot  be  given  the  effect  of 
extinguishing  existing  public  rights.  True,  the  rights  of  the 
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canal  company  were  acquired  before  the  incorporation  of  the 
borough.  However,  this  proviso  to  the  Act  of  Incorporation  was 
only  intended  to  withhold  from  the  borough  jurisdiction  and 
authority  that  might  be  exercised  in  derogation  of  the  company's 
rights.  It  does  not  mean  that  existing  public  streets  crossed 
by  the  canal  were  abolished,  or  that  the  borough  might  not  accept 
the  prior  dedication  which  had  been  made  of  these  streets  to 
public  use  and  assume  jurisdiction  over  them,  nor  that  the  canal 
company  and  the  railroad  companies  could  not  rededicate  them 
to  public  use  so  far  as  they  crossed  their  rights  of  way,  and  that 
the  borough  thereupon  could  not  accept  such  dedication. 

This  suggests  the  inquiry,  Did  the  borough  accept  the  dedica- 
tion of  these  streets  to  public  use,  as  made  by  David  Todd  and 
subsequently  concurred  in  by  the  canal  and  railroad  companies, 
and  assume  jurisdiction  and  control  over  them?  It  does  not 
appear  whether  any  formal  action  of  this  character  was  ever 
taken  by  the  borough  or  not.  It  is  not  necessary  that  there  should 
be.  The  streets  were  unquestionably  dedicated  to  public  use; 
they  were  opened  and  used  by  the  public  for  nearly  seventy  years 
and  this,  in  itself,  is  evidence  of  their  acceptance  by. the  borough. 
Com.  V.  Moorehead,  118  Pa.  344,  4  Am.  St.  Rep.  599,  12  Atl. 
424;  Com.  v.  Shoemaker,  14  Pa.  Super.  Ct.  194;  Com.  v.  Llewel- 
lyn, 14  Pa.  Super.  Ct.  214;  Weida  v.  Hanover  Twp.  30  Pa. 
Super.  Ct.  424;  Ackerman  v.  Williamsport,  227  Pa.  591,  76 
Atl.  421. 

It  appears  that  the  streets  had  been  recognized  and  used  by  the 
public  as  borough  streets  for  more  than  half  a  century,  prior  to 
the  time  when  the  borough  entered  into  the  agreement  with  the 
respondent  for  abolishing  the  grade  crossings  as  hereinbefore 
noted,  and  these  facts,  without  more,  conclusively  establish  not 
only  that  the  dedication  of  the  streets  to  public  use  was  accepted 
by  the  borough,  but  also  that  the  borough  had  assumed  jurisdic- 
tion and  control  over  them. 

The  streets  as  originally  dedicated,  and  accepted  by  the  public 

by  user,  were  60  feet  in  width,  and  this  width  extended  across 

the  respondent's  right  of  way.     But  only  a  portion  across  the 

tracks  of  the  respondent  was  planked  and  used  by  the  public. 

The  maintenance,  however,  of  only  a  certain  portion  of  a  public 

street  does  not  work  a  surrender  of  any  of  the  dedicated  width. 
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Com.  V.  Shoemaker,  14  Pa,  Super.  Ct  194.  Neither  adverse 
possession  nor  nonuser  will  bar  the  right  of  the  public  to  the 
use  and  enjoyment  of  the  whole  width  of  the  street  as  dedicated 
and  accepted.  Com.  v.  Moorehead,  supra.  A  street  can  no  more 
be  obstructed  partially  than  closed  altogether.  Kopf  v.  Utter,  101 
Pa.  27. 

It  follows,  from  the  foregoing  statement  of  facts  and  the  law 
applicable  thereto,  that  the  first  question  suggested  for  considera- 
tion must  be  answered  in  the  affirmative. 

[2]  Second.  The  title  in  fee  to  the  right  of  way  now  owned 
by  respondent  was  acquired  by  its  predecessor  when  the  latter 
became  the  owner  of  the  western  division  of  the  Pennsylvania 
canal.  The  courts  have  held  that  when  the  commonwealth  con- 
demned the  right  of  way  for  the  Pennsylvania  canal  it  took  a 
title  in  fee  simple,  and  the  railroad  company  now  holds  by  the 
same  title  as  did  the  coizunonwealth.  See  Western  Pennsylvania 
R.  Go's  Appeal,  99  Pa.  p.  155,  wherein  it  is  held:  "The  validity 
of  appellant's  title  and  its  right  to  hold  and  use  the  strip  of  land 
known  as  the  canal  lot  for  railroad  purposes  cannot  be  doubted. 
It  has  been  definitely  settled,  by  an  unbroken  line  of  decisions, 
that  the  commonwealth  acquired  an  absolute  estate  in  perpetuity 
in  the  land  taken  and  occupied  for  canal  purposes,  and  by  virtue 
of  the  act  authorizing  the  sale  of  the  main  line  of  the  public  works 
and  sundry  mesne  conveyances,  that  title,  which  for  all  practical 
purposes  was  a  fee  simple,  became  vested  in  the  appellant  com- 
pany :  Com.  v.  M'AUister,  2  Watts,  190 ;  Haldeman  v.  Pennsyl- 
Fania  B.  Co.  50  Pa.  425 ;  Craig  v.  Allegheny,  53  Pa.  477;  Bobi»- 
son  V.  West  Pennsylvania  R.  Co.  72  Pa.  816.  By  subsequent 
legislation  the  appellant  was  authorized  to  construct  and  main- 
tain on  the  bed  of  the  canal  a  railroad  with  branches,  etc.'' 

Respondent's  right  of  way  in  the  borough  of  Freeport  wna 
therefore  held  by  it  in  fee  simple.  There  was  no  evidence  oifered 
to  show  that  it  ever  abandoned  any  part  of  its  right  of  way  by 
oficial  action.  Complainants  contend  that  by  the  permissive  use 
of  the  towpath  and  certain  other  parts  thereof,  as  hereinbefore 
stated,  for  a  period  of  more  than  twenty-one  years,  they  acquired 
a  right  of  passage  over  the  same  to  and  from  their  respective 
properties.  A  long  line  of  decisions  of  both  our  common  pleas 
and  appellate  courts  uniformly  hold  that  the  right  of  way  of  a 
P.U.R.1919E.  6 
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railroad  company  cannot  be  encroached  or  infringed  upon,  nor 
aiiy  right  or  claim  acquired  thereon,  by  the  continued  use  or 
occupation  thereof,  no  matter  how  long  such  use  o!r  occupation 
has  continued.  We  cannot  better  express  our  mind  than  to  quote 
from  the  opiniorl  of  Judge  Butler,  as  reported  in  Glisson  v. 
Chester  Valley  E.  Co.  15  Pa.  Dist.  R.  371,  as  follows:  "After 
careful  examination  of  the  authorities  and  consideration  of  the 
question,  We  kte  of  opinion  that  in  Pennsylvania  a  railroad's 
right  of  way  is  vested  With  substantially  all  of  the  principles  of 
inviolability' that  pertain  to  a  public  highway;  that  where  the 
company  hias  occupied  but  a  part  of  its  right  of  way  and  the 
balance  has  been  used,  however  long,  under  circumstances  that 
would,  as  between  individuals,  make  a  title  by  adverse  use,  no 
title  arises  as  against  the  company,  and  no  one  purchksiiig  land 
abuttiiig  upon  its  right  of  way  may  have  the  way  contracted  to 
the  limits  actually  in  use  by  the  company  at  the  time,  no  matter 
how  oleariy  the  conditions  on  the  grountJ  and  the  absence  of  rec- 
ord proof  justify  the  purchaser  in  assuming  that  the  land  occu- 
pied by  the  coi!h;^any  is  the  extent  of  its  right  of  way.  The  com- 
pany is  but  an  agency  through  which  the  public  is  served;  its 
I'ight  of  Way  is  the  public  highway  over  which  the  public  is 
entitled  to  be  carried  as  it  is  privileged  to  walk  or  drive  upon 
streets  and  roads.  Actual  occupancy,  by  an  abutter,  of  a  part 
of  the  right  t)i  way  under  a  claim  of  title,  for  however  long  a 
period,  will  not  invest  him  with  title,  but  will  merely  cast  upon 
the  cdmpany  the  burden  of  jwoving  that  the  land  in  controversy 
was  included  in  its  location,  and  a  purchaser  of  such' abutter's 
title  without  knowledge,  actual  or  constructive,  of  the  true  lines 
of  the  right  of  way  will  fare  no  better  than  his  predecessor,  for 
there  is  no  requirement  that  the  location  should  be  anywhere 
filed  or  recbrded." 

In  the  case  of  Pennsylvania  R.  Co.  v.  Frecport,  138  Pa.  91, 
20  Atl.  940,  the  court  had  before  it  a  contention  arising  over  this 
canal  property.  In  affirming  the  court  below,  it  held  that  al- 
though the  railroad  company  did  not  occupy  all  of  its  canal  right 
of  way,  a  permissive  use  of  a  part  thereof  by  the  public  as  a 
passageway  for  more  than  twenty-one  years  did  not  vest  in  the 
publi<3  any  right  thereto,  and  that  the  railroad  company  might, 
at  any  time  it  desired  to  use  the  same,  take  possession  "thereof. 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


BE  MOHR.  89 

Judge  Keed^  m  Gillespie  v.  Buffalo,  R.  &  P.  R.  Co.  38  Pa. 
Co.  Ot.  513,  afflrmed  bytke  supreme  court  ii^  226  Pa.  31,  74  Atl. 
738,  held,  wfafere  a  railroad  company  acquired  a  i^ight  of  way 
by  condemnation  proceediligs,  and  built  itd  r6ad  thereon,  paying 
the  owner  tot  his  damages,  and  having  elevated  its  tracks  upon 
piers  and  filled  in  the  same  without  0(k;upying  any  land  outside 
of  its  right  of  way,  the  adjacent  property  owner  whose  land  was 
condemned  for  the  right  of  way  cannot  receive  damages  a  secoiid 
time  for  any  injuriei^  caused  by  the  devation  of  said  tracks,  as 
such  damages  are  damnum  absque  injuria. 

The  following  cases  hold  no  right  can  be  acquired  over  any 
portion  of  a  railroad  <5ompany's  right  of  way^  no  matter  how 
long  such  use  may  have  continued :  Philadelphia  &  R.  R.  Co. 
V.  Obert,  109  Pa.  193,  1  Atl.  398 ;  Pittsburgh,  Ft,  W.  &  C.  R. 
Co.  V.  Peet,  152  Pa.  492,  19  L.RA.  467,  25  Atl.  612;  Pittsburgh 
Junction  R.  Go's  Appeal,  122  Pa.  530,  9  Am.  St.  Rep.  128,  6 
Atl.  564;  Reading  Co.  v.  Seip,  80  Pa.  Super.  Ct.  330. 

We  therefore  conclude  that  none  of  claimants  acquired  any 
property  right  to  or  upon  respondent's  right  of  way. 

There  is  no  doubt  that  some  of  the  claimants'  properties  have 
been  materially  injured  by  the  donstriietion  (yt  the  cement  walls 
by  respondent,  in  close  proximity  thereto,  as  well  as  by  shutting 
off  their  access  to  and  from  the  same.  Some  oi  the  buildings  are 
flo  situated  that  it  is  practically  impossible  to  reach  them  without 
passing  over  the  f  ailroad  right  of  way.  Claimants  were  evidently 
under  the  impression  that  they,  together  with  the  public,  had,  by 
the  long-continued  use,  gained  some  permissive  right  over  re- 
spondent's right  of  way,  and  accordingly  constructed  their  build- 
ings in  the  manner  shown.  It  is  unfortunate  that  they  did  not 
have  a  better  understanding  of  their  rights. 

[3]  Third.  Some  of  claimants  contend  they  have  sustained 
damages  by  reason  of  the  closing  of  First  and  Third  streets,  the 
narrowing  of  Second  and  Sixth  streets,  and  the  construction  of 
piers  at  the  center  and  curb  lines  of  Fourth  and  Fifth  streets. 
The  damages  claimed  are  for.  interference  with  the  access  to 
their  proper i;ies  as  well  as  intetferelice  with  their  light,  ventila- 
tion, view,,  etc. 

Before  the  respondent  made  its  improvements  in  Freeport,  it 

operated  a  double-track  road  through  the  borough  with  sik  grade 
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crossings  thereon.  Its  traffic  -was  increasing. .  Persons  who  de- 
sired to  cross  respondent's  tracks  were  obliged  to  do  so  at  a 
grade  crossing,  subjecting  themselves  to  all  the  risks  and  inoon- 
veniences  incident  thereto.  While  the  streets  may  have  been 
laid  out  60  feet  in  width  at  the  point  of  crossing,  their  actaal 
use  was  confined  to  not  more  than  20  or  22  feet,  the  balance  of 
the  street  not  being  in  suitable  condition  for  driving  thereon. 
There  was  no  evidence  offered  that  the  width  of  the  crossings, 
as  heretofore  maintained,  was  not  sufficient  to  accommodate  the 
public. 

We  are  of  opinion  that  both  the  claimants  and  the  public  who 
desire  to  cross  respondent's  tracks  are  now  afforded  ample  and 
I'easonable  means  for  so  doing. 

By  the  closing  of  First  street  entirely  and  dosing  of  Third 
street  to  all  vehicular  travel  the  maximum  inconvenience  that 
can  be  caused  to  any  of  said  property  owners  or  any  other  per- 
son desiring  to  cross  said  two  streets,  is  to  compel  them  to  travel 
one  block  further,  where  they  are  permitted  to  pass  underneath 
the  tracks  of  the  respondent  instead  of  at  a  grade  crossing.  They 
are  required  to  travel  330  feet  further  to  the  next  street.  They 
are,  howeyer,  afforded  the  opportunity  to  travel  upon  Water 
street,  as  it  is  now  paved ;  instead  of  over  said  street  in  the  con- 
dition in  which  it  formerly  existed. 

It  may  be  that  the  primary  motive  of  respondent  in  making 
this  improvement  at  great  expense  was  to  increase  its  facilities 
and  improve  its  roadway.  We  cannot,  however,  overlook  the 
fact  that  it  has  thereby  abolished  six  grade  crossings.  It  has 
been  both  the  judicial  and  l^slative  policy  of  our  state  to  abolish 
grade  crossings.  The  supreme  court  has  well  said  in  Re  Mifflin- 
ville  Bridge,  206  Pa.  p.  420,  55  Atl.  1122:  "Any  grade  crossing 
which  hereafter  comes  before  the  court  comes  with  a  heavy  bur- 
den of  proof  upon  it." 

In  Ritter  v.  Lehigh  Coal  &  Nav.  Co.  16  Pa.  Dist  R.  715, 
the  court  held  that  one  who  objects  to  the  abolition  of  a  grade 
crossing  sustains  an  equal  burden.  And  in  Pittsburg  &  L.  £.  R. 
Co.  V.  Lawrence  County,  198  Pa.  1,  47  Atl.  955,  it  was  held 
that  no  crossing  will  be  permitted,  except  in  case  of  manifest 
and  unavoidable  necessity, 
P.U.R.1919E. 
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The  railroads  are  spending  millions  of  dollars  annually  to 
abolish  grade  crossings,  and  our  state  and  its  mutiicipalities  are 
also  appropriating  large  sums  for  the  same  purpose  as  well  as 
to  prevent  the  construction  of  others. 

We  are  of  opinion  that  the  closing  of  First  and  Third  streets 
to  all  vehicular  travel,  the  narrowing  of  Second  and  Sixth  streets 
and  the  construction  of  piers  at  the  center  and  curb  lines  of 
Fourth  and  Fifth  streets  did  not  cause  any  injury  to  any  of  the 
properties  of  claimants,  in  so  far  as  access  to  the  same  is  con- 
cerned; that  there  is  now  afforded  to  all  of  said  properties;  as 
well  as  to  the  general  traveling  public,  ample,  convenient,  and 
safe  means  of  passing  under  the  tracks  of  respondent  in  order 
to  reach  any  particular  point  in  Freeport.  As  to  the  question, 
however,  of  the  effect  of  vacating  and  narrowing  of,  and  the 
building  of  piers  in,  certain  streets  upon  the  value  of  the  prop- 
erty immediately  adjacent  thereto,  on  account  of  interference 
with  light,  air,  etc.,  resulting  therefrom,  another  question  arises. 

We  have  hereinbefore  held  that  none  of  the  claimants  have 
any  legal  claim  for  damages  sustained  by  them  on  account  of 
injury  to  their  several  properties  or  bxuldings  thereon,  on  account 
of  the  building  by  respondent  of  the  cement  walls  on  which  its 
elevated  tracks  are  constructed  on  its  own  rij^t  of  way,  in  such 
dose  proximity  to  said  properties  as  to  interfere  with  light,  air, 
etc.,  as  well  as  to  cut  off  or  interfere  with  their  access.  Some  of 
the  properties  have  been  damaged  thereby,  but  the  owners  are 
without  legal  remedy  therefor. 

We  are  of  opinion  that  some  of  the  claimants  have  sustained 
damages  by  reason  of  the  entire  or  partial  vacation  of  said  streets. 
We  find,  however,  that  the  only  properties  injured  are  those  lo- 
cated immediately  adjacent  to  respondent's  right  of  way. 

Upon  due  consideration  of  all  the  evidence  relating  to  the 
claims  for  damages  by  owners  of  properties  immediately  adja- 
cent to  respondent's  right  of  way,  we  are  of  opinion  that  in  the 
following  cases  damages  have  been  sustained  by  reason  of  the 
vacation,  narrowing  of,  or  encroachment  on  said  streets  in  the 
manner  shown,  in  excess  of  any  benefits  accruing,  in  the  fol- 
lowing amounts : 
P.U.R.1S19K. 
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Number.               Name.  Amoitnt. 

X.    LontBer,  Anna,  Mary,  and  Serepta $   295.0Q 

2.    DonaelW,   Mary • • 500.00. 

9.     King,  Edward  and  Elizabeth   200.00 

14.    Reno,  Joseph  and  E.  M. 200.00- 

17a.  McCoy,    Leah 250.00 

17b.  McCoy,    Leah 250.00 

20.    Lacey,  Josephine    , 500.00 

22.  Mohr,  M.   C.    1,000.00 

23.  Scheitle,    Joeeph    200.00 

24fu  Hosey,  Margaret 250.00 

25.     Shirley,    Martha    ' 295.00 

27.    Hild,  Henry,  Efitajte 500.00 

Total $4,440.00 

[4]  Fourth.  Can  the  adjacent  property  owners  claim  dam- 
ages by  reason  of  the  operation  of  respondent's  road  at  its  pres- 
ent elevation,  on  its  own  right  of  way,  on  account  of  any  dam- 
ages they  may  sustain  from  noise,  dust,  smolce,  etc.,  arising  there- 
from ? 

This  question,  we  hold,  has  been  definitely  and  conclusively 
settled  by  the  supreme  court  in  the  well-considered  cases  of 
Pennsylvania  E.  Co.  v.  Lippincott,  116  Pa.  472,  9  Atl.  871,  and 
Pennsylvania  R.  Co.  v.  Marchant,  119  Pa.  541,  4  Am.  St  Rep. 
659,  18  Atl.  690,  and  which  have  since  been  often  referred  to 
and  reaffirmed  in  later  opinions.  The  conclusiveness  of  the  su- 
preme court's  ruling  in  this  respect  renders  any  extended  com-^ 
ment  cm  our  part  unnecessary,  and  in  conformity  with  the  law  ad 
therein  espresaed  we  conclude  that  none  of  claimants  can  he 
awarded  any  damages  by  reason  of  the  location  or  construction  of 
the  c^nent  walls  by  respondeiLt  on  its  own  prop^ty,  for  the 
purpose  of  elevating  its  tracks,  nor  on  account  of  the  operatic)) 
of  its  ro^d  thereon. 

[5]  iEUfth.  Ip  determining  the  damages,  if  any,  that  have 
accrued  to  the  adjacent  property  owners  on  Water  and  Sixth 
streets,  on  account  of  raising  the  grade  thereof,  we  must  consider 
the  benefits  accruing  to  them  by  reason  of  said  improvements, 
and  they  should  ^e  allowed  only  such  damages  as  are  in  excess  of 
the  benefits  accruing.  This  renders  it  necessary  to  give  due. con- 
sideration to  the  conditions  existing  immediately  prior  to  the 
change  in  grade  in  said  streets  as  well  as  after.  Prior  to  the 
making  of  said  changes,  the  evidence  shows  that  Water  street  was 
a  dirt  road  of  indefinite  width.    ' 

We  cannot  view  the  change  made  in  Water  street,  on  account 

P.U.R.1919E. 
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q{  the  improvexaents  nude  thereon  hj  respondent,  in,  atiy  oilier 
light  than  that  it  is  a  special  benefit  to  all  of  the  property  im- 
mediately abutting  thereon,  as  well  as  general  benefit  to  the 
entire  borough.  At.  it  is  now  curbed  and  paved  it  affords  easy 
and  convenient  access,  during  all  seasons  of  the  year,  to  and  from 
the  abutting  properties,  as  well  as  to  the  general  traveling  pub- 
lic. 

It  has  been  repeatedly  held  that  where  a  municipality  has  made 
improvements  in  a  street,  and  in  so  doing  changed  the  grade 
thereof,  so  as  to  injure  an  abutting  property  owner,  fluch  owner 
has  a  lawful  daim  against  the  municipality  to. the  extent  that 
such  damage  exceeds  the  benefits  accruing,  the  rule  to  guide  ua 
in  our  conclusion  being  the  market  value  of  the  property  imme- 
diately prior  to  and  after  the  making  of  the  improvements.  This 
rule  has  been  so  well  established  by  our  courts  that  it  is  not  neces- 
sarv  for  us  to  cite  authorities. 

Some  of  claimants  having  property  on  Sixth  and  Water  streets 
daim  damages  not  only  for  the  raising  of  the. grade  of  those 
streets,  but  also  for  reasons  which  we  have  held  do  not  entitle 
thera  to  any  damages. 

Due  consideration  of  all  the  evidence  in  relation  to  the  claims 
of  property  owners  on  Sixth  and  Water  sl^veets  for  damages  by 
reason  of  the  change -of  grade  therein,  Inaking  due  .allowance,  for 
the  benefits  accruing  as  well  as  the  damages  sustained  oh  slccount 
thereof,  that  is  to  gay,  by  considering  the  market  value  of  these 
several  properties,  immediately  before  and  after  tl^e  ipaking  of 
the  change  of  the,  grade  in  said  streets,  have  led  ua  to  tW  con- 
clusion that  exce|»t  in  Uie  cases  of  Numbers  7,  Anna,  Mary,  and 
Ser^pta  Louther,  8a;  Frank  Maxler,  trustee,  and  28,  Herman 
Tamuscbeit,  the  benefits  accruing  to  each  of  said  properties  by 
reason  of  the  improven?ients  made  in  Water  and  Sixth  streets,  are 
equal  to  or  exceed  in  amount  the  damages,  and  all  of  said  claimar 
excepting  the  three  noted  are  disallowed. 

The  three  exceptions  are  awarded  damages  as  follows: 

Number.  Kame.  Amount. 

7.    Loutheri  Anna,  Maxy  and  Serepta • ^*...4  ,$1,700.00 

8a.  Maxler,    Frank,    Trustee    ' 1,000.00 

28.    TunvMheit,  Hefman   ^OO.OO 

I n  ■ 

Total     ♦  $3,6Q0.0O 
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The  following  is  a  summary  of  the  several  applications  and 
the  conclusion  of  the  Commission  in  accordance  with  the  fore- 
going report : 

CLAIMS  ALLOWED. 

Number.                Name.  Amount. 

1.  Louther,  Anna,  Mary^  and  Serepta  .••.••..  f   296.00 

2.  Donnelly,   Mary    500.00 

9.     King,  Edward  and  Elizabeth  200.00 

14.     Reno,  Joseph  and  E.  M 200.00 

17a.  McCoy,    Leah    260.00 

nb.  McCoy,  Leah    250.00 

20.     Lacev,  Josephine    500.00 

22.  Mohr,  M.  C 1,000.00 

23.  Scheitle,    Joseph     200.00 

24a.  Hoaey,   Margaret    250.00 

26.  Shirley,    Martha    295.00 

27.  Hild,   Henry  Estate    500.00 

Total $4,440.00 

Number.                Name.  Amount. 

7.    Louther,  Anna,  Mary,  and  Serepta   1,700.00 

8a.  Maxler,    Frank,    Trustee    1,000.00 

28.  Tamuscheit,    Herman    900.00 

Total    $8,600.00 

Grand   Tbtal $8,040.00 

Note.^— Damages. 

A  carrier  cannot  limit  liability  by  providing  therefor  in  a  tariff 
schedule  filed  with  a  Public  Service  Commission.  Hull  v.  Chicago. 
B.  &  Q.  H.  Co.  (1918)  —  Mo.  App.  — ,  208  S.  W.  494. 

A  consumer  overcharged  for  electric  service  was  held  in  Cash  ▼. 
Portland  R.  Light  &  P.  Co.  (1919)  —  Or.  — ,  179  Pac.  909,  not  to 
be  injured  within  the  meaning  of  the  Oregon  Public  Utilities  Act. 
§§  67  and  75,  authorizing  the  recovery  of  treble  damages  by  the 
''person  injured^*  for  an  overcharge,  where  it  appeared  that  his  agent 
had  made  a  settlement  for  the  amount  of  the  overcharge. 

A  rule  of  an  electric  company  by  which  it  purposes  to  relieve  itself 
of  liability  for  damages  to  persons  or  property  arising  or  resulting 
from  use  of  current  should  be  eliminated,  to  prevent  confusion  or 
misunderstanding,  although  such  rule  could  not  be  enforced.  Gates 
v.  Coalport  Light,  Heat,  ft  P.  Co.  (Pa.)  Complaint  Docket  No.  1698, 
May  7,  1918. 

Where  application  is  made  by  a  shipper  to  the  Public  Utilitiea 
Commission  for  a  switch  connection  with  a  railroad  siding  which 
siding  is  on  the  right  of  way  of,  is  owned  by,  and  under  the  absolute 
control  of,  the  railway  company,  the  Commission,  in  ordering  a 
switch  connection  with  such  siding,  and  in  fixing  the  terms  and 
conditions  upon  which  such  connection  shall  be  made,  has  no  an- 
P.U.R.1919E. 
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thority  to  require  stkch  applicant  to  reimburee  another  ahipper  en 
account  of  expenses  voluntarily  incurred  by  the  latter,  incident  to  a 
change  of  location  of  the  siding  and  to  rearrangement  of  the  tracks 
of  the  railway  company.  Cincinnati  Crushed  Stone  &  Gravel  Co. 
V.  PubUc  Utilities  Commission  (1917)  96  Ohio  St.  288,  117' N.  E. 
217. 

The  New  York  Commission,  Second  District,  is  powerless  to  grant 
relief  to  property  owners  who  may  suffer  damage  by  reason  of  the 
construction  and  operation  of  a  switch  track  in  a  street  for  which  a 
city  franchise  was  duly  granted,  since  the  Commission  can  only  de- 
termine whether  the  construction  of  the  switch  traek  will  be  a  public 
benefit,  and  the  objecting  property  owneiB  must  seek  redress  in  the 
courts.    Ee  Wilson  &  Co.  (N.  Y.)  Case  No.  6063,  Aug.  10,  1917. 

A  railroad  company  is  not  liable  in  damages  for  consequential  in> 
juries  resulting  to  adjacent  property  by  the  removal  of  its  station, 
where  it  has  complied  with  the  statute  permitting  a  change  in  loca- 
tion, and  has  secured  the  consent  of  the  Bailroad  Commission. 
Beat^  V.  Louisville  &  N.  R.  Co.  (1917)  176  Ky.  100, 196  S.  W.  487. 


WASHINGTOK  SUPRKMB  OOUBT. 

(Department  ]Vo.  1.) 

STATE  EX  REL.  CITY  OP  SEATTLE 
PUBLIC  SERVICE  COMMISSION  et  aL 

(No.  15,090.] 
(—Wash.  — ,  180  Pac.  913.) 

ti'9cedure  —  Bearinff  -*  Notice. 

1.  The  Washington  Commiesion  has  lurisdiction  to  proceed  on  its 
own  motion  with  a  rate  hearing,  notwithstanding  the  ten  days  specified 
in  Rem.  Code  1915,  §  8626-80,  have  not  elapsed  since  the  filing  of  a 
complaint  with  reference  thereto  by  a  city,  where  the  city's  rights  were 
protected,  and  f nil  opportunity  given  to  present  its  case  after  the  expira- 
turn  of  the  ten  days  required. 

Bates  —  BeasanaMenmm  — ^  Burden  of  proof, 

2.  The  burden  of  proof  resting  upon  a  utility  to  establish  the  reason- 
ableness of  a  proposed  increase  in  rates  may  be  met,  not  alone  by  evi- 
dence actually  introduced  at  the  hearing,  but  also  by  the  general  knowl- 
edge on  the  subject  possessed  by  the  Commission  as  a  result  of  its  pre- 
vious ezperienoe  and  inreBtigatioiL 

P.U.R.1919K 
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jBofM  «-«  ^uri$dUition  of  OammUsUm  ^  Aulh4>riMaHon  of  dhmr0^ 
higher  tham,  proposed, 

3.  JJi»  action  of  the  Washington  CommisBion  authorising  a  change 
in  rat^es  is  not  invalidate^  because  some  of  the  rates  are  higher  than 
those  specified  in  the  proposed  tariff. 

[May  13,  1919.] 

Wbit  of  review  by  the  state  of  Washington  on  relation  of  the 
city  of  Seattle^  to  review  an  order  of  the  Public  Service  Commia- 
sion  and  others^  putting  into  effect  a  new  schedule  of  rates  for 
the  Seattle  IiigHing  Company.  Afpbal  from  a  judgment  of 
the  Superior  Court)  Thurston  County^  J.  "iL  Wilson,  Judge,  suir 
taining  diie  action  of  the  Commission ;  affirmed. 

Appearances:  Walter' F.  Meier  and  Thomad  J.  L.  Kennedy, 
both  of  Seattle,  for  appellant;  Clise  &  Poe,  6f  Seattle,  for  re- 
spondents. . 

Tolmnn,  J. :  The  respondent  Seattle  lighting .  Goijapanj 
is  a  public  service  corporation  engaged  in  the  manufacture, 
distribution,  and  sale  -of  gas  in  ^he  city  of  Seattle,  un- 
der a  franchise  granted  by  the  city.  On  September  18,  1917, 
the  lighting  dcOip^nj  -filed  with  the  •tale'/ Public  Service 
Commission  a  schedule  of  rates,  known  as  tariff  No.  9, 
which  included  a  "ready  to  serve"  charge  of  26  centa  per 
month,  and  substantially  increased  the  rates  for  gas  over  the 
rates  which  had  theretofore  be^  in  effect.  The  Conmiiesion 
set  the  matter  for  hearing  on  October  16,  1917,  and  so  advised 
the  city  officials  by  letter.  On  October  9,  1917,  after  the  time 
for  the  hearing  had  been  so  fixed,  the  city  filed  a  complaint  with 
the  Commission,  in  which  it  alleged  that  the  rates  contemplated 
by  the  proposed  tariff  No.  2  were  unjust,  tmreaaonable,,  liiici^ijn- 
inatory,  and  tmlawful,  and  prayed  that  such  proposed  tariff  be 
suspended  for  ninety  days,  that  a  hearing  be  had,  and  that  the 
lighting  company  be  required  to  sell  gas  at  the  theretofore  exist- 
ing rates.  At  the  time  previously  fixed  for  the  hearing,  the  city 
appeared  by  one  of  the  officers  of  its  legal  department,  and  ob- 
jected to  a  hearing  being  th^i  had,  because  less  iiian  ten  daya 
had  elapsed  since  the  filing  of  its  complaint,  and  no  notice  had 
been  issued  thereon,  as  required  by  the  statute.  Rem.  Code,  § 
8626^80.  The  Commission  thereupon  continued  the  hearing 
as  to  the  city  until  October  26th  following,  directed  notice  to  be 
P.U.R.1919E. 
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given,  and  proceeded  with  the  hearing  as  to  th6  lighting  compftTiy, 
permitting  the  city's  legal  representative  to  remain  and  partici- 
pate in  the  proceedings.  Witnesses  were  sworn  and  testified, 
and  thereafter  the  hearing  was  continued  t<>'  October  26th.  On 
October  22d  the  Conunission,  on  its  own  motion,  entered  an  or- 
der further  continuing  the  hearing  until  January  2,  1918,  and 
providing  that  tariff  No.  2  should  become  effective  October  31, 
1917,  pending  such  hearing,  and  until  the  further  order  of  the 
Commission.  The  hearing  of  January  M  was  adjourned  at  the 
request  of  the  city  to  -January  9,  1918.  The  lighting  company 
then  put  in  the  remainiier  of  its  evidence,  the  dty's  evidence  was 
introduced,  the  case  was  argued,  and  the  hearing  closed.  There- 
after the  Commission  made  its  findings  of  fact  and  final  order, 
putting  into  effect  a  schedule  of  rates '  diffefihg  somewhat  from 
tariff  No.  2,  excluding  the  *^ready  to  serve'^  charge,  and  making 
such  changes  that  it  is  now  contended  that  some  of  the  rates  are 
raised  above  those  contained  in  tariff  No.  2,  w'hile  others  are 
lowered  by  such  changes.  This  is  now  referred  to  as  tariff  No.  8. 
The  city  sued  out  a  writ  of  review  in  thfe  snperiop  cdirt  for  Thurs- 
ton county,  and  from  a  judgment  of  that  court  sustaining  the 
action  of  the  Commission,  the  case  is  brought  here  on  appeal. 
Errors  are  assigned  to  the  following  effect :  Fii*st,  that  the  Com- 
mission was  without  jurisdiction  to  proceed  on  October  15, 1917, 
because  ten  days  had  not  elapsed  from  the  filing  of  the  city's 
complaint,  that  the  evidtoce  taken  on  that  day  was  a  nullity,  and 
that  it  was  afterwards  improperly  considered  by  the  Commis- 
sion; second,  that  the  Commission  arbitrarily  refused  to  place 
the  burden  of  proof  as  to  the  justness  and  reasonableness  of  the 
proposed  increase  of  rates  upon  the  lighting  compaiiy;  third,  that 
the  order  of  the  Commission  was  not  based  upon  competent  proof ; 
fourth,  that  the  Commission  was  without  jurisdiction  to  estab- 
lish rates  higher  than  those  proposed  in  tariff  No.  2 ;  fifth,  that 
having  put  tariff  No.  2  into  effect  pending  the  hearing,  the  Com- 
mission i&  without  jurisdiction  in  establishing  tariff  No.  8,  to 
permit  the  lighting  company  to  bill  back  or  collect  from  custom- 
ers for  any  excess  of  tariff  No.  3  over  tariff  No.  2. 

[1]  As  to  the  fl^st  point,  the  statute  (Rem.  Code,  §  8626-80) 
is  framed  for  the  protection  of  the  one  against  whom  the  com- 
plaint is  filed,  and  no  objection  has  at  any  time  been  raised  by 
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the  lighting  oompany.  The  city  was  not  required  to  litigate  the 
issue  raised  by  its  complaint  until  after  the  expiration  of  ten 
days,  and  in  the  meantime  was  permitted  to  attend  and  partici- 
pate through  its  legal  department.  Then  and  afterwards  it  had 
the  fullest  opportunity  to  protect  its  rights  and  present  its  case. 
Should  we  concede  that  the  hearing  of  October  15th  was  irregu- 
lar,  still  the  city  was  not  prejudiced  thereby.  The  Commission 
was  proceeding  upon  its  own  motion  for  the  hearing  upon  the 
proposed  tariff  No.  2,.  filed  by  the  lighting  company^  as  it  had 
power  to  do  under  §  8626-82,  and  other  subdivisions  of  that 
section,  and  we  cannot  hold  that  by  the  filing  of  a  complaint  with- 
in ten  days  prior  to  that  hearing  the  city  could  deprive  the 
Commission  of  power  to  proceed  with  the  hearing  already  ordered. 
A  very  different  question  would  be  presented  had  the  Commis- 
sion proceeded  to  make  its  final  order  on  October  15th,  while  the 
city's  complaint  was  still  pending  and  undetermined.  The  most 
that  the  city  was  entitled  to  was  what  it  received,  namely,  the 
protection  of  all  of  its  rights,  and  the  opportunity  to  present  its 
case  after  ten  days'  notice. 

[2]  Appellant's  second  point  is  based  upon  that  portion  of 
§  8626-82,  Rem,  Code,  which  provides :  "At  any  hearing  involv- 
ing any  change  in  any  schedule,  classification,  rule,  or  regulation, 
the  effect  of  which  is  to  increase  any  rate,  fare,  charge,  rental  or 
toll  theretofore  charged,  the  burden  of  proof  to  show  that  the 
changed  schedule,  classification,  rule,  or  regulation,  or  the  in- 
creased or  proposed  increase  rate,  fare,  charge,  rental  or  toll, 
is  just  and  reasonable  shall  be  upon  the  public  service  company.'' 

The  lighting  company  introduced  at  the  hearing  all  of  the 
testimony,  exhibits,  and  the  opinion  and  findings  of  fact  received 
and  made  by  the  Coiomission  at  previous  hearings,  which  had 
never  been  reviewed  and  which  stood  unchallenged  and  uncon- 
tested, and  showed  an  investment  by  the  lighting  company  at  the 
time  of  such  previous  hearings  of  $&,285,642;  and  in  the  ab- 
sence of  fraud,  no  reason  appears  why  that  finding  should  not 
stand,  except  as  added  to  or  modified  by  subsequent  changes  in 
conditions.  Many  detailed  reports  of  experts  made  from  the 
lighting  company's  books  and  records  were  also  introduced. 
Every  witness  examined  with  reference  thereto  testified  to  addi- 
tions made  to  the  lighting  company's  properties  since  the  previous 

P.U.BJ939E. 


Digiti: 


zed  by  Google 


STATE  EX  BEL.  SEATTLE  v.  PUBLIC  SERVICE  COM.  93 

hearings,  and  we  think  that,  having  due  regard  to  the  burden  of 
proof  placed  on  the  lighting  companj  by  the  statute  quoted,  the 
Commission  was  fully  justified  in  finding  that  the  lighting  com- 
pany's investment  had  increased,  and  that  it  was  entitled  to  earn 
a  return  based  upon  $10,194,259.74  invested.  And  this  too  if 
the  testimony  of  the  Commission's  expert,  who  had  entered  the 
military  service  of  the  United  States  before  the  city  had  an  op- 
portunity to  cross-examine  him,  be  wholly  disregarded.  The 
Commission,  in  the  making  and  approval  of  rates,  must  be 
guided  by  the  statute.  Rem.  Code,  §  8626-26.  ^'All  charges 
made,  demanded  or  received  by  any  gas  company,  electrical  com- 
pany or  water  company  for  gas,  electricity  or  water,  or  for  any 
service  rendered  or  to  be  rendered  in  connection  therewith,  shall 
be  just,  fair,  reasonable  and  sufficient." 

We  said  in  State  ex  rel.  Xorthem  P.  R.  Co.  v.  Public  Service 
Commission,  95  Wash.  876,  RU.R.1917E,  87,  163  Pac.  1143: 
^^e  think  the  Commission  as  an  adminiertrative  and  regulative 
body  has  peculiar  powers.  ...  It  is  not  bound,  as  is  a  court, 
to  acquire  its  information  concerning  all  matters  involved  in  the 
proceeding  before  it  wholly  and  entirely  from  the  evidence  of 
witnesses  or  other  evidence  produced  before  it,  but  may  take  into 
consideration  the  results  of  its  general  investigations,  general  in- 
formation upon  a  given  subject  within  its  powers,  and  all  mat- 
ters which  affect  the  matter  and  concerning  which  it  must  deter- 
mine the  facts." 

Following  this  rule,  the  burden  of  proof  which  is  on  the  light- 
ing company  is  met,  not  alone  by  the  evidence  actually  introduced 
at  the  hearing,  which  we  think  in  this  case  was  sufficient  (and  it 
is  immaterial  whether  that  evidence  was  introduced  by  it  or 
came  from  the  Commission's  experts  or  others  who  examined 
into  ite  affairs),  but  also  by  the  general  knowledge  on  the  sub- 
ject possessed  by  the  Commission,  aa  a  result  of  its  previous  ex- 
perience and  investigation. 

[3]  The  basis  for  rate  fixing  is  defined  by  the  statute  (Rem. 
Code  §  8626-92),  which  presumably  was  followed  in  the  earlier 
Wring,  and  appears  to  have  been  followed  here,  and  the  Com* 
miasion,  after  fixing  the  value  of  the  lighting  company's  prop- 
erty for  ratemaking  purposes,  found : 

"There  is  an  ever-changing  relationship  between  the  cost  ol 
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service  and  the  ra^  o^  service.  Kot  every  slight  change  m  this 
relationship  calls  for  a  relEidjust;ment  in  the  rates.  Xhere^  how* 
ever,  am  be  no  question  iati  the  niinds  of  our  fair  citizenship  but 
what  the  abnormal  times  which  now  confront  us  have  so  disturbed 
all  past  relationships  that. there  must  be  radical  readjustments 
and  these,  in  the  great  majority  of  caaes^mean  an  inerease  in 
rates,  which,  upon  the  surface,  would  indicate  that  the  many 
are  being. ta^Ked  for  the  benefit  of  the  few.  In  other  words,  that 
the  primary  purpose  i^  to  .fill  the  coffers  of  the  corporations.  An 
analysis,  however,  in  practically  all  cases  of  increase  will  show 
that  scarcely  anything  remains  in  the  treasury  of  the  corpoiration; 
that  the  money  merely  reaches  that  place  to  immediately  go  out 
in  payment  of  increased  cost  of  material  and  labor. 

"We  have  in  this  case  allowed  the  Seattle  Lighting  Company 
an  increase  in  rates  under  which  it  may  be  able  to  earn  a  sum 
equal  to  increased  cost  of  mateurial"  and  labor.  We  have,  not  in- 
tended by  this  order  to  make  it  possible  for  this  utility  to  retuin 
to  its  stockholders  or  bondholders  1  cent  additional  to  what  they 
received  prior  to  war  times." 

All  must  realize  that  a  public  utility  must  have  sufficient  rates 
or  it  cannot  continue  to  exists  And  the  Commission's  finding 
that  the  rates  as  fixed  by  it  were  just,  fair,  reasonable,  and  suffi.- 
cient  must,  from  the  record  before  us,  be  upheld. 

While  some  of  the  rates  provided  by  tariff  ISTo.  3  appear  to 
be  higher  than  the  corresponding  rates  in  tariff  No.  2,  others 
are  lower,  and  we  caiinot  say  that  as  a  whole  tariff  i^To.  8  raises 
the  rates  above  those  provided  in  tariff  No.  2.  There  is  appai^ 
ently  an  adjustment  ba  to  different  classes  of  consumers,  and  it 
may  well  be  that  tariff  No.  3  will,  in  actual  operation,  produce 
no  more  revenue  than  tariff  No.  2.  Again,  the  language  of  the 
statute  requiring  the  rates  to  be  "just,  fair,  reasonable,  and  suffi- 
cient" covers  and  authorizes  an  adjustment  between  different 
classes  of  consumers,  in  order  that  the  rates  may  be  just  and  fair 
to  each  dass.  And  we  are  not  now  prepared  to  say  that  the  stat- 
ute does  not  authorize  an  increase  of  rates  by  the  Commission 
over  those  asked  for,  if  it  is  satisfied  by  the  evidence  that  such  in- 
crease is  necessary  to  enable  a  public  utility  company  to  continue 
to  serve  the  public. 

A  reading  of  the  order  convinces  us  that  it  is  not  intended 
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to  and  does  not  authorize  the  lighting  eempanj  to  bill -back  or 
collect  from  congomeTS  anj  possible  excess  which  may  have 
accrued  by  reason  of  tariff  No.  3  being  substituted  for  tari^ 
No.  2  as  of  the  date  the  latter  was  made  effective.  On  the  con- 
trary, the  order  •does  provide  that  where  the  lighting  compiany 
has  collected  an  excess  under  tariff  No.  2,  such  excess  so  col* 
lected  shall  be  credited  or  paid  to  the  consumer. 
The  judgment  appealed  from  is  affirmed. 

Chadwick,  Ch.  J.,  and  Mitchell,  Mackintosh,  and  Main,  JJ., 
concur. 


VnSlST  VIRGINIA  PUBLIC  SERVICE  COHMISSION. 

RE  WEST  VIEGINIA  TRACTION  &  ELECTRIC  COMPANY; 

[Case  No.  835.] 

Return  -*  Exce99h}e  security  issues, 

1.  The  facta  that  a  utility  has  excessively  bonded  its  property 
and  watered  its  stock  are  itopaaterial  in  an  appUeatipn,  lor..iin  increate 

'  in  rates,  where  the  Commission  has  fixed  the  value  of  the  con^pany't 
property  without  reference  to  the  amount  of  security  issues. 
Uetum  —  Reasonableness  as  a  whole  «  Vdluation. 

2.  An  ill-advised  investment  in  an  extension  of  a  railway  line  was 
excluded  in  a  valuation  of  its  property  for  the  purpose  of  deternolning 
the  reasonableness  of  rates  on  a  different  portion  of  the  line. 

Rates  «  Electricity  — ^  Current  supplied  by  one  railway  department 
to  another. 

3.  One  divisidn  of  an  electric  railway  producing  current  for  the 
entire  system  should  receive  a  reasonable  rate  ratlier  thanswHchboard 
cost  for  the  current  supplied  the  other  divisions. 

Return  «  Revenues  and  expenses  — ^  ParU  operated  in  connection 
with  railway, 

4.  The  revenues  and  expenses  of  a  park  operated  in  connection 
with  a  railway  should  not  be  included  in  the  revenues  aind  expenses  of 
the  railway  in  determining  the  reasonableness  of  railway  rates. 

Return  —  Taxes  —  Park,  operated  in  connection  with,  railway. 

5.  The  taxes  on  a  park  operated  in  connection  with  a  railway 
should  not  be  included  in  the  operating  expenses  of  the  railway  in  de- 
termining the  reasonableness  of  railway  rates. 

Return  —  Operating  expenses  —  Prior  maintenance  charges. 

6.  In  eatim&ting  operating  expenses  for  rate  making  nothing  should 
be  included  for  the  purpose  of  absorbing  nuintenanoa  charges  of  pre- 
vious years, 
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Beium  «-  War  hurd/ens  —  Who  shall  hear, 

7.  Increased  operating  expenses  of  a  utility  due  to  w»r  oonditioBB 
should  not  all  be  transferred  to  its  patrons. 

Constitutional  law  —  Impairment  of  contract  — ^  Franchise  rotea. 

8.  The   West  Virginia   Commission   can    increase   franchise   rates,  • 
but  does  not  do  so  unless  a  continuance  of  such  rates  would  result  in  a 
serious  injury  to  the  utility  or  in  unjust  discrimuiation. 

[May  23,  1919.] 

Application  of  West  Virginia  Traction  &  Electric  Company 
for  permission  to  install  an  additional  fare  zone  between  Wheel- 
ing and  Elm  Grove,  West  Virginia,  and  to  charge  a  fare  of  5 
cents  in  each  of  the  three  zones  between  Wheeling  and  Elm 
Grove;  not  granted. 

Appearances:  West  Virginia  Traction  &  Electric  Company, 
by  John  J.  Coniff  and  Charles  J.  Schuck ;  Towns  of  Edgewood, 
Woodsdale,  and  Pleasant  Valley,  by  John  P.  Arbenz;  Town  of 
Elm  Grove  et  al.  by  W.  B.  Casey ;  Board  of  Trade  of  Elm  Grove, 
by  Joseph  Hanilan;  City  of  Wheeling,  by  M.  J.  CuUinau. 

By  the  Commission:  On  December  2d,  1918,  the  West  Vir- 
ginia Traction  &  Electric  Company,  hereinafter  referred  to  as 
applicant,  filed  with  the  Commission  its  petition  seeking  author- 
ity to  add  an  additional  fare  zone  between  the  city  of  Wheeling 
and  Elm  Grove,  thereby  increasing  the  number  of  zones  between 
said  points  from  two  to  three  zones  and  increasing  the  fare  from 
10  cents  to  15  cents,  the  fare  in  the  two  present  established  zones 
being  6  and  4  cents,  respectively,  alleging  as  a  reason  therefor  an 
inadequacy  of  return  under  the  existing  rates.  Notices  of  said 
application  were  duly  published  and  posted  as  required  by  the 
order  of  the  Commission.  A  formal  answer  and  protest  was  filed 
against  said  application  by  Henry  Stein  on  behalf  of  the  mem- 
bers of  Elm  Grove  Board  of  Trade,  and  other  citizens  and  tax- 
payers of  the  county  of  Ohio,  not  only  objecting  to  said  proposed 
increase,  but  insisting  that  the  present  fare  between  Wheeling 
and  Elm  Grove  should  be  reduced  to  5  cents,  alleging  that  same 
was  excessive  and  discriminatory;  in  formal  protests  were  filed 
by  divers  members  of  Wheeling  Real  Estate  Board  and  others. 
Evidence  was  taken  on  behalf  of  applicant  and  protestants;  com- 
prehensive reports,  showing  in  detail  the  revenues  and  expenses 
of  applicant,  were  filed  by  said  applicant,  and  a  report  relative  to 
the  revenues  and  expenses  of  said  applicant  was  filed  by  H.  E. 
P.U.R.1919E. 
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Nease,  statistician  for  the  Commission.  The  case  was  finally 
submitted  on  briefs  filed  on  behalf  of  applicant  and  protestants 
May  5th,  1919. 

This  proceeding  affects  what  is  known  as  the  city  and  Elm 
Grove  division  of  the  West  Virginia  Traction  &  Electric  Com- 
pany's street  railway  properties.  Its  line  of  railway  extends 
from  the  business  section  of  the  city  of  Wheeling  to  West  Alex- 
ander, Pennsylvania,  a  distance  of  15.923  miles,  of  which  7,315 
miles  lies  between  Wheeling  and  Elm  Grove,  over  which  portion 
a  double-track  line  is  operated,  and  from  Elm  Grove  to  West 
Alexander  a  single  track  is  operated.  For  several  years  prior  to 
May  10,  1918,  the  fare  from  Wheeling  to  Elm  Grove  had  been  5 
oents,  when  the  applicant,  after  an  extended  hearing  before  the 
Commission,  was  authorized  to  increase  the  fare  between  said 
points  from  5  cents  to  6  cents ;  an  increase  of  1  cent  for  each  of 
the  four  zones  between  Elm  Grove  and  West  Alexander  was  also 
granted.  On  motion  for  a  rehearing,  which  was  resisted  by  the 
town  of  Elm  Grove  and  Elm  Grove  Board  of  Trade,  the  Commis- 
sion entered  an  order  of  May  31,  1918,  modifying  its  former 
order,  and  granted  the  applicant  authority  to  establish  an  addi- 
tional fare  zone  between  Wheeling  and  Elm  Grove  and  to  charge 
an  additional  fare  of  4  cents,  thereby  increasing  the  original  fare 
from  Wheeling  to  Elm  Grove  from  5  cents  to  10  cents.  The 
applicant  now  seeks  to  further  increase  its  rates  from  Wheeling 
to  Elm  Grove  by  adding  another  zone  and  charging  a  5-cent  fare 
for  each  of  the  three  zones,  making  the  fare  from  Wheeling  to 
Elm  Grove  15  cents. 

Protestants  contend  that  the  proposed  increase  is  unreasonable 
and  discriminatory ;  that  it  is  practically  a  continuous  town  from 
Wheeling  to  Elm  Grove,  and  that  there  should  be  but  one  fare 
zone;  that  a  large  portion  of  the  citizens  of  Elm  Grove  were 
engaged  in  different  occupational  work  in  Wheeling,  and  had  pur- 
chased their  homes  and  located  in  Elm  Grove  under  the  induce- 
ment of  the  5-cent  fare  from  Wheeling;  that  the  ordinances  of 
the  town  of  Elm  Grove  and  Wheeling,  granting  applicant's 
predecessor  the  right  to  enter  the  towns  with  its  line  of  railway, 
expressly  restricted  the  fare  to  5  cents  between  said  points ;  and 
that  the  value  claimed  by  applicant  for  its  property  devoted  to 
the  public  service  was  excessive,  and  that  the  service  then  being 
rendered  was  inadequate  and  very  unsatisfactory. 
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[1]  The  Commission  at  the  former  hearing,  after  consider- 
ing the  exhaustive  detailed  inventory  filed  by  the  applicant,  and 
a  carefully  prepared  physical  valuation  of  the  property  filed  by 
its  chief  engineer,  after  deducting  every  item  of  property  that 
was  not  used  by  applicant  in  the  public  service,  found  the  fair 
value  thereof  to  be  approximately  $1,000,000,  and  there  has  not 
been  sufiicient  evidence  introduced  in  the  instant  case  to  warrant 
a  different  valuation  to  that  so  fixed,  subject,  however,  to  the 
slight  depreciation  in  the  value  of  said  property  since  said  for- 
mer hearing.  It  has  been  vehemently  urged  by  some  of  the  pro- 
testants  that  the  applicant  has  excessively  bonded  its  property, 
and  watered  its  stocks,  thereby  necessitating  the  application  for 
an  increase  in  rates,  but  as  these  items  were  wholly  ignored  by 
the  Commission  in  fixing  the  value  of  said  propertj',  it  is  appar- 
ent that  this  contention,  while  eminently  proper  in  a  proper 
case,  but  frequently  made  for  the  purpose  of  inciting  prejudice, 
is  irrelevant  in  this  proceeding. 

[2]  It  is  earnestly  contended  by  protestants,  and  not  without 
merit,  that  the  portion  of  applicant's  railway  between  Elm 
Grove  and  West  Alexander  should  be  excluded  in  the  valuation 
of  its  property  for  the  purposes  of  this  proceeding.  It  appears 
that  the  value  of  that  portion  of  applicant's  property  is  about  30 
per  cent  of  the  total  value  of  said  property.  The  particular  por- 
tion of  its  line  operating  between  Elm  Grove  and  West  Alex- 
ander is  through  a  sparsely  settled  community,  and  the  revenue 
derived  therefrom  is  only  about  10  per  cent  of  the  total  income 
of  said  applicant.  Cars  are  operated  over  this  portion  of  the 
line  about  one  hour  and  twenty  minutes  apart,  while  on  the 
Wheeling  and  Elm  Grove  end  there  is  ten-minute  service,  which, 
during  rush  hours,  is  increased  to  five-minute  service.  It  seems 
to  have  been  originally  contemplated  to  extend  the  West 
Alexander  end  of  the  line  to  Washington  or  some  other  large 
city  in  the  state  of  Pennsylvania,  but  for  some  reason  this  idea 
was  abandoned.  Unquestionably  this  portion  of  the  line  is  be- 
ing operated  at  considerable  loss,  which  would  indicate  that  this 
extension,  in  its  uncompleted  condition,  was  ill-advised. 

The  increase  in  rates  sought  falls  most  heavily  on  the  patrons 
of  the  company  residing  at  Elm  Grove  and  vicinity,  and  if  the 
West  Alexander  portion  of  the  railway  should  be  excluded  in 
the  valuation  of  applicant's  property,  the  applicant  would  re- 
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celve  a  very  fair  return  on  the  value  of  the  residue  of  its  prop- 
erty under  the  existing  rates,  and  it  wotild  seem  unfair  under 
circumstances  of  this  character  to  further  burden  the  patrons  of 
said  applicant  residing  at  Elm  Grove  and  vicinity  in  order  that 
applicant  might  be  enabled  to  earn  a  reasonable  return  on  the 
value  of  an  investment  thus  made. 

The  total  revenue,  expenses,  income,  and  operating  ratio,  as 
reported  by  applicant  for  the  years  1918  and  1918,  inclusive, 
is  as  follows : 


1913 

1914 

1916 

1916     1     1917 

1918 

Operating  revenue 
Operating  exposes 

$220,766 
143,278 

$228,769 
166,587 

$216,443 
147,839 

$237,095 
160,514 

$246,200 
176,132 

$276,600 
228,611 

Operating  income. 
C^ierating  ratio. . . 

77,487       73,182       67,604 
66%          6$%          69% 

86,581 
«   64% 

•70,086 
72% 

83%  - 

The  statement  filed  by  said  applicant  for  the  six  months^  pe- 
riod ending  November  30,  1918,  under  tHe  present  rates,  is  i^ 
follows: 

Operating  Revenue 

ReTenue — Transportation:  ■    ' 

Panenger    .. $^38,662.58 

Parlor  chair  and  special  car 177.50 

Expre« ..• 1.137.4$ 

Mific • 3,408.16 

Freight 3,8e2.7d 

Switching :. 2,261.14 

Total   Revenne — Transportation $148,99^.66 


Bevenue — ^Xontransportation : 

Station  and  car  privileges 

Car  service 

Rents  of  equipment   : 

Rents  of  buildings  and  other  property 

Total   Revenue — nontransportation 


$429.03 

^3.17 

126.00 

128.00 


638.86 


Total  Operating  Revenue $149,638.^ 


Operating  Expensee  and  Taxee 

Way  and  Structures , $  14,629.07 

Equipment    13,544.83 

Power    20,107.49 

Conduotinir  transportation    46,463.08 

Traffic    .. m^Ol 

General  and  miscellaneous   12,5^8.26 

Taxes    11,557.74 


Total  operating  expenses  and  taxes  $117,380.40 

Operating  income   $  32,258.02 
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From  the  report  of  the  statistician  for  the  Commission  it 
would  appear  that  the  above  statement  should  be  modified  in 
certain  respects,  which,  when  so  modified,  would  show  a  greater 
income  for  said  six  months'  period  than  that  set  forth  in  said  re- 
port. The  specific  items  referred  to  are  four  in  number  and 
will  be  considered  in  the  following  order: 

[3]  1.  The  electric  department,  which  generates  all  the  cur- 
rent n^ed  hy  all  of  the  properties  or  divisions  of  the  West  Vir- 
ginia Traction  &  Electric  Company  in  the  city  of  Wheeling; 
which  includes  the  city  railway  and  water  departments,  belongs 
to  tfie  city  and  Elm  Grove  division.  The  value  of  this  depart- 
ment, which  is  included  in  the  value  of  applicant's  property,  is 
approximately  $125,000.  It  furnishes  current  for  all  other  divi- 
sions at  what  is  termed  "switchboard  cost,"  t.  e.,  without  profit 
to  the  Elm  Grove  division  for  so  furnishing  said  current  or  any 
allowance  for  depreciation  of  the  electric  department  property. 
About  66  per  cent  of  the  current  produced  by  the  electric  depart- 
ment is  used  by  the  applicant  in  the  operation  of  its  city  and 
Elm  Grove  railway  division,  and  about  44  per  cent  is  used  by 
the  other  departments.  The  total  cost  to  applicant  for  power  for 
the  six  months'  period  ending  November  30,  1918,  was  $35,- 
809.76,  of  which  amount  it  received  from  the  other  departments 
that  used  44  per  cent  of  all  current  produced,  and  for  which 
.they  paid  only  "switchboard  cost,"  $15,702.26,  It  is  argued  by 
counsel  for  protestants  that,  inasmuch  as  the  Elm  Grove  division 
is  under  no  obligations  to  supply  the  other  departments  with  cur- 
rent, they  should  be  required  to  pay  a  reasonable  price  for  the 
current  used  by  them ;  that  one  department  engaged  in  a  public 
service  has  no  right  to  burden  its  patrons  by  extending  the  free 
use  of  its  property  to  another  separate  and  distinct  department, 
but  that  they  should  have  the  benefit  of  a  reasonable  compensa- 
tion for  the  use  so  made  of  the  property  devoted  to  such  service. 
A  fair  value  for  said  current,  according  to  the  evidence  of  Mr. 
Nease,  would  be  1.2  cents  per  kw.hr.  There  was  turned  over  to 
the  other  departments  1,774,630  kw.hr.'s  of  current  at  "switch- 
board cost"  during  the  six  months'  period  ending  November  30, 
1918,  which,  if  charged  for  at  the  rate  suggested  by  Mr.  Nease, 
would  have  been  approximately  $21,331  instead  of  $15,702.26, 
the  amount  actually  charged  for  said  current.  In  reply  to  this 
P.U.R.1919E. 
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oontention  applicant  insists  that  by  handling  the  load  which  snp- 
plies  these  subsidiary  departments,  the  power  cost  to  the  Elm 
Grove  railway  division  is  materially  reduced;  that  if  the  power 
plant  was  operated  for  the  Elm  Grove  railway  alone,  it  would 
have  to  maintain  the  same  plant,  employ  the  same  labor  force, 
woTild  burn  slighty  more  coal  per  kw.  hr.  and  that  the  items  of 
labor  and  improved  fuel  conditions  give  the  railway  department' 
the  benefit  of  between  eleven  and  twelve  thousand  dollars  a  year 
reduction  in  cost  of  power  below  what  it  would  be  if  operated 
solely  for  the  benefit  of  the  railway  department  There  are- 
doubtless  many  instances  where  a  power  company  is  justified  in' 
selling  surplus  power  at  or  even  below  its  actual  cost  to  the  gen- 
erating company.  But  here  is  a  company  disposing  of  almost 
one  half  of  the  power  it  generates,  a  large  portion  of  which  is 
being  used  in  the  operation  of  another  street  railway.  Under 
such  circumstances  the  patrons  of  a  street  railway  or  any  other 
utility  certainly  could  not  complain,  if  they  were  required  to 
pay  a  reasonable  price  for  the  power  furnished  the  utility  by 
which  they  are  being  served,  thereby  lessening  the  burdens  of 
the  patrons  of  the  other  utility.  We  are  of  opinion,  therefore, 
that  the  divisions  of  the  West  Virginia  Traction  &  Electric 
Company  that  are  now  receiving  electric  current  from  the  Elm 
Grove  division  at  "switchboard  cost"  should  be  charged  a  reason- 
able price  therefor.  It  may  be  that  1.2  cents  per  kw.  hr.  is 
slightly  more  than  a  reasonable  value  for  the  current  supplied  by 
the  Elm  Grove  railway  division  to  the  other  departments,  espe- 
cially when  there  is  taken  into  consideration  the  fact  that  that 
portion  of  said  electric  plant,  of  the  valuQ  of  approximately  $35,- 
000,  is  devoted  exclusively  to  the  use  of  said  departments,  and 
not  included  in  the  valuation  of  applicant's  property,  but  it 
^ould  appear  not  unreasonable  for  applicant  to  collect  from  this 
source  from  six  to  ten  thousand  dollars  annually,  in  addition  to 
what  it  now  receives.  A  similar  result  would  be  reached  by  re- 
quiring the  departments  receiving  this  power  to  contribute  their 
just  proportion  of  a  reasonable  rate  of  return  and  depreciation 
charge  on  the  value  of  the  property  devoted  to  the  electrical 
business,  in  addition  to  the  "switchboard  cost,"  which  should  be 
divided  in  proportion  to  the  amount  of  power  used,  giving  due 
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cc^^iijbraition  to  the  maitimum  demand  of  th^e  different  depart* 
'.inents. 

[4]  2,  Wheeling  park,  located  between  Wheeling  and  Elm 
Grove^  along  the  line  of  applicant's  railway,  is  operated  in  con- 
nection with  said  railway .  property, — that  is,  the  revenues  and 
expenses  incident  to  the  operation  of  said  park  are  included  in 
the  statements  jSJed  by  applicant.  The  railway  department  rents 
the  park  and  receives.  60  per  cent  of  the  gross  receipts.  It  sup- 
plies the  current  which  furniahes  free  lights  to  said  park,  and  in 
addition  to  the  furbishing  of  lights,  it  loses  about  $2,000  per  an 
num.  on  said  par.  The  six  months'  period  epding  November  30, 
1918,  the  park  showed  a  profit  of  $430.07,  which  is  included  in 
the  revenue  or  income  derived  by  applicant-  This  item  is  exclud- 
ed by  Mj.  Nease  in  his  report.  It  is  insisted  by  counsel  for  appli- 
cant that,  inasmuch  as  the  travel  to  and  from  the  park  yields 
it  revenue  to  the  extent  of  from  $5,000  to  $7,000  per  annum,  that 
said  park  should  be  operated  as  a  part  of  and  in  connection  with 
said  railway.  At  the  former  hearing  the  value  of  the  park  was 
excluded  from  the  valuation  of  applicant's  property  for  rate-mak- 
ing purposes,  and  the  Commission  is  still  of  opinion  that  it 
should  not  be  included.  It  would  follow,  therefore,  that  the  rev- 
enues and  expenses  incident  thereto  should  not  be  included  with 
the  revenues  and  expenses  of  said  applicant. 
.  [6]  3.  In  the  item  of  taxes  for  the  year  1918,  in  the  state- 
ment of  applicant,  is  included  the  taxes  on  Wheeling  park  of  $1,- 
841.21  and  some  other  small  items,  all  of  which  are  eliminated 
in  the  Nease  report,  thereby  reducing  the  taxes  apportionable 
to  the  six  months'  period  from  $11,557.74,  as  claimed  by  appli- 
cant, to  $9,106.77.  If  Wheeling  park  should  not  be  included  in 
the  valuation  of  applicant's  property,  and  weliave  so  decided,  it 
is  clearly  improper  to  include  the  taxes  thereon  as  an  operating 
expense  of  said  applicant. 

[6]  4.  There  is  included  in  applicant's  statement  of  expenses 
an  item  of  $4,000  for  "Extraordinary  Maintenance  of  Way  and 
Structures,"  all  of  which  is  excluded  in  report  of  Mr.  Nease. 
This  item,  according  to  applicant's  contention,  "is  included  in 
the  operating  costd  to  absorb  a  portioti  of  maintenance  charges 
incurred  in  previous  years,  but  which  has  not  been  taken 
up  through  operating  expenses,  and  this  amount  represents  the 
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proportionate  part  of  these  expenses  chargeable  to  the  year 
1918."  Similar  expenses  incurred  during  the  early  period  of  a 
utility  are  frequently  included  in  the  valuation  of  same  under 
the  term  "going  value,"  or  where  an  abnormal  or  extraordinary 
expense  is  properly  incurred  in  any  one  year,  it  may  be  spread 
out  over  a  period  of  years,  thereby  gradually  absorbing  the  same 
as  a  proper  operating  expense  of  the  utility.  Here  the  allow- 
ance sought  is  a  proportionate  part  of  normal  "maintenance 
costs  actually  incurred  and  paid''  during  former  years.  If  it  is 
proper  to  pay  this  item  out  of  future  revenues,  it  would  be  prop- 
er to  penalize  utilities  for  having  collected  excessive  rates  dur- 
ing the  past  by  reducing  its  income  to  the  extent  of  confiscation 
until  the  excess  of  such  earnings  had  been  completely  absorbed. 
In  Re  United  Fuel  Gas  Co.  P.U.R.IOITA,  923,  the  Commis- 
sion held  that  it  would  not  be  proper  to  take  into  consideratioD 
in  fixing  rates  for  the  future,  either  a  deficiency  or  an  excess  in 
prior  earnings,  except  to  the  extent  of  addition  to  capital  invest- 
ment for  going  value. 

•  We  are  of  opinion  that  said  item  of  $4,000  should  not  be  in- 
cluded as  an  operating  expense  in  fixing  a  future  rate. 

[7]  With  the  modification  of  the  statement  of  applicant 
with  respect  to  the  items  to  which  reference  has  been  made,  it 
appears  that  the  operating  income  of  said  company  should  be 
increased  from  $8,000  to  $10,000,  making  the  income  of  appli- 
cant from  $40,000  to  $42,000  for  the  six  months'  period  ending 
November  30,  1918,  instead  of  $32,258.02.  This  amount  is 
slightly  in  excess  of  one  half  of  the  estimated  annual  operating 
income  of  said  applicant.  Witnesses  for  applicant  are  of  the 
opinion  that  the  expenses  of  said  company  for  1919  will  be  sev- 
eral thousand  dollars  in  excess  of  what  they  were  for  the  year 
1918,  on  account  of  increase  in  wages  that  will  likely  have  to  be 
made,  maintenance  charges,  etc.  However,  this  is  problemati- 
cal, as  it  is  difficult  to  even  conjecture  what  changes  may  occur 
during  the  reconstruction  period  through  which  we  are  now  pass- 
ing. Under  ordinary  circumstances  and  normal  conditions,  the 
net  income  derived  by  applicant  under  existing  rates  would  not 
be  considered  a  just  return  on  the  fair  value  of  the  property 
devoted  to  the  use  of  the  public.  Increased  expenses  of  opera- 
tion incident  to  conditions  caused  by  the  World  War  are  abnor- 
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mal  and  certainly  temporary,  and  this  increased  burden  should 
be  shared  by  the  utility  and  not  all  be  transferred  to  its  patrons. 
The  persons  who  would  be  most  seriously  aflFected  by  the  pro- 
posed increase,  if  granted,  were  recently  required  to  pay  an  ad- 
vance in  rates  to  applicant  of  100  per  cent,  and  while  the  gross 
revenue  of  said  applicant  was  slightly  increased  by  its  recent  ad- 
vance in  rates,  there  was  a  decrease  in  travel  of  19  per  cent.  To 
increase  the  original  rates  another  100  per  cent  would  doubtless 
result  in  a  much  greater  decline  in  passenger  traffic  than  result- 
ed from  the  former  increase.  Too  great  an  increase  in  rates 
might  result  in  a  decrease  in  revenue. 

[8]  Protestants  insist  that,  because  the  Wheeling  and  Elm 
Grove  ordinances  under  which  applicant  or  its  predecessor  was 
granted  the  right  to  operate  its  road  in  said  cities  restricted  it  to 
a  5  cent  fare  between  Wheeling  and  Elm  Grove,  the  Commis- 
sion has  no  right  to  authorize  an  increase  in  rates,  and  that  it 
should  not  have  allowed  the  former  increase.  This  question  is 
so  well  settled  that  it  should  not  require  further  discussion. 
The  supreme  court  of  Idaho  in  the  case  of  Sandpoint  Water  & 
Light  Co.  V.  Sandpoint,  31  Idaho,  498,  L.RA.1918r,  1106, 
P.U.R.1918r,  on  page  741,  173  Pac.  972,  said:  "In  granting 
a  franchise  by  which  rates  are  fixed  or  determined,  a' municipal 
corporation  is  not  exercising  its  own  powers,  but  is  exercising 
only  such  powers  as  have  been  conferred  upon  it  by  the  state. 
These  powers  may  be  withdrawn  at  any  time.  A  municipality 
has  no  vested  right  to  the  continued  exercise  of  such  powers,  nor 
can  it  obtain  a  vested  right  in  any  contract  entered  into  or  prop- 
erty acquired  through  the  exercise  of  such  powers  as  against  the 
right  of  the  state,  its  creator,  to  assume  complete  control  of  its 
affairs." 

Our  supreme  court  held  in  the  case  of  Benwood  v.  Public  Serv- 
ice Commission,  75  W.  Va.  127,  L.RA.1915C,  261,  83  S.  E. 
295,  that  "The  rate-making  power  is  inherent  and  belongs  pri- 
marily to  the  legislature.  The  presumption  is  against  exclusive 
delegation  of  the  power.  Unless  there  has  been  such  delegation 
by  clear  and  unmistakable  terms,  the  power  remains  in  the  legis- 
lature, which  can  exercise  the  same  when  it  sees  fit" 

"The  Public  Service  Commission  may  change  a  public  service 

rate  which  was  fixed  for  a  municipality  by  franchise  ordinance 
P.U.R.1919E. 
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prior  to  the  enactment  of  the  law  creating  the  Commission, 
where  authority  to  fix  such  rate  was  not  expressly  delegated  to 
'the  municipal  corporation  by  the  legislature."    And 

The  legislature,  by  creating  a  Public  Service  Commission, 
and  imposing  upon  it  the  duty  of  regulating  rates,  did  act  and 
thereby  delegated  to  such  Commission  its  power  to  fix  rates  as 
between  municipal  and  public  service  corporations. 

The  Supreme  Court  of  the  United  States  so  held  in  the  case  of 
Home  Teleph.  &  Teleg.  Co,  v.  Los  Angeles,  211  U.  S.  265,  53 
L  ed.  176,  29  Sup.  Ct,  Eep.  50,  and  in  the  case  of  Chicago,  B. 
&  Q.  K.  Co.  V.  Nebraska,  170  U.  S.  57,  42  L.  ed.  948,  18  Sup. 
Gt.  Eep.  513,  and  other  cases. 

On  the  question  of  the  authority  of  the  Public  Service  Com- 
mission to  change  a  public  service  rate  fixed  by  private  contract, 
ia  the  recent  case  of  the  Union  Dry  Goods  Co.  v.  Georgia  Pub- 
lic Service  Corp.  (U.  S.  Adv.  Ops,  1918-19,  p.  116),  248  U.  S. 
372,  63  L.  ed.  —  A.L.R.  — ,  P.U.E.1919C,  60,  39  Sup.  Ct. 
Rep.  117,  the  court  said :  "Reasonable  rates  for  electric  light  and 
power,  prescribed  by  a  state  in  the  exercise  of  its  police  power, 
through  the  instrumentality  of  a  railroad  commission,  are  not 
repugnant  to  the  contract  or  due  process  of  law  clauses  of  the 
Federal  Constitution  merely  because,  if  given  effect,  they  will 
supersede  the  rates  designated  in  a  private  contract  between  the 
electric  light  company  and  a  customer,  entered  into  prior  to  the 
making  of  the  order  by  the  Commission.'* 

This  Commission  in  numerous  cases  has  held  that  it  has 
authority,  and  that  it  is  its  duty  to  change  rates  formerly  estab- 
lished by  a  franchise  contract,  among  which  are  the  following: 
Ee  Glenville  Natural  Gas  Co.  P.U.E.1915F,  848;  Ee  United 
Fuel  Gas  Co.  P.U.E.1917A,  923;  Ee  Bluefield  Waterworks  & 
Improv.  Co.  P.U.E.1917E,  22;  Ee  Montgomery  Gas  Co.  P.U.E. 
1917C,  924;  Ee  West  Virginia  Central  Gas  Co.  P.U.E.1918C, 
453. 

It  has  been  the  practice  of  the  Commission  not  to  ignore  the 
contractual  obligations  imposed  by  franchise  ordinances  in  rela- 
tion to  the  question  of  fixing  just  and  reasonable  rates,  and  be- 
fore any  increase  is  authorized  over  those  provided  for  in  said 
ordinances  it  must  appear  that  a  further  compliance  therewith 

would  result  in  a  serious  injury  to  the  utility  or  an  unjust  dis- 
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crimination  to  the  public,  and  when  it  clearly  appears  that  such 
conditions  have  arisen,  the  Commission  not  only  has  the  author- 
ity, but  it  is  its  duty,  under  the  law,  to  grant  relief. 

There  is  little  merit  in  the  contention  that,  because  applicant 
could  transport  its  passengers  at  a  profit  for  a  5-cent  fare  prior 
to  the  war,  that  it  ought  to  be  abe  to  continue  to  do  so.  Every- 
one is  cognizant  of  how  the  cost  of  fuel,  material,  supplies,  and 
labor  has  soared  during  the  past  few  years.  To  meet  the  enor- 
mous increase  in  operating  costs  it  has  been  absolutely  necessary, 
in  order  to  prevent  bankruptcies  and  receiverships,  to  increase 
the  rates  of  practically  all  utilities  throughout  the  country  en- 
gaged in  the  public  service.  During  the  past  two  and  one  half 
years  freight  rates  on  the  steam  railroads  in  this  country  have 
been  increased  in  no  instance  less  than  35  or  40  per  cent,  and  in 
some  instances  as  high  as  150  per  cent.  Passenger  rates  on  the 
same  roads  have  been  increased  from  25  to  75  per  cent,  and  not- 
withstanding the  enormous  increases  in  rates,  the  Federal  gov- 
ernment is  called  upon  to  pay  these  same  roads  hundreds  of  mil- 
lions of  dollars  in  order,  that  they  may  receive  a  reasonable  re- 
turn on  the  value  of  their  property  or  the  equivalent  to  their 
ante-war  income.  Owing  to  the  abnormal  conditions  that  have 
been  and  are  now  prevailing,  many  street  car  companies  through- 
out the  country  have  gone  into  receiverships,  and  so  serious  is 
the  situation  concerning  the  larger  companies  that  the  President 
is  considering  the  appointment  of  a  special  committee  for  the 
purpose  of  making  a  general  investigation  of  the  subject  with 
the  view  of  procuring  remedial  legislation  by  the  Congi*ess  of  the 
United  States. 

It  was  clearly  shown  to  the  Commission  at  the  hearing  on  the 
former  petition  of  the  applicant  that  it  was  not  receiving  a  suf- 
ficient return  on  the  fair  value  of  its  property.  The  evidence  in 
this  proceeding  re-establishes  that  fact  and  fully  justifies  the  con- 
clusion then  reached  by  the  Commission.  During  the  past  two 
years  the  revenues  of  said  applicant  have  inci*eased  about  16  per 
cent,  while  operating  expenses  have  increased  over  50  per  cent, 
resulting  in  a  decrease  in  net  income  of  about  45  per  cent. 

It  is  contended  by  protestants  that  the  service  of  applicant 

during  the  rush  hours  of  the  day  is  very  unsatisfactory  and, 

while  we  appreciate  the  fact  that  patrons  of  the  average  street 
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railway  should  not  expect  to  be  comfortably  seated  at  all  times ' 
during  what  is  known  as  the  rush  hours,  it  would  appear  from 
the  evidence  in  this  proceeding  that  the  inconveniences  to  which 
patrons  are  subjected  on  said  occasions"  are  more  than  ordinary 
and  usualy  and  applicant  should  endeavor  to  immediately  im- 
prove its  service  during  the  rush-hour  periods  complained  of. 

Owing  to  the  bitter  feeling  engendered  among  the  patrons  of 
applicant  located  at  Elm  Grove  and  vicinity,  by  reason  of  its 
previous  increase  in  rates,  resulting  in  the  enormous  decrease  in 
patronage,  it  is  highly  probable  that  the  result  obtained  under 
said  increased  rates  during  the  short  period  covered  by  the  state- 
ment filed  with  the  Commission  does  not  reflect  the  normal  in- 
come that  will  be  produced  under  said  rates,  and  that  after  said 
patrons  shall  have  fully  realized  the  true  situation  and  earnestly 
endeavored  .to  cultivate  a  spirit  of  co-operation  for  said  appli- 
cant, the  travel  between  Wheeling  and  Elm  Grove  will  be  mate- 
rially increased. 

After  due  consideration  of  the  numerous  questions  arising  on 
said  application,  the  Commission  is  of  opinion  that  existing  rates 
of  said  applicant  should  not  be  changed  for  the  present,  at 
least,  and  that  they  should  be  continued  as  now  established  until 
January  1,  1920,  and  if,  upon  the  filing  of  a  complete  statement 
with  the  Commission,  showing  in  detail  the  revenues  and  ex- 
penses of  said  applicant  for  the  year  ending  December  31,  1919, 
it  should  appear  that  a  further  modification  in  said  rates  should 
be  made,  it  will  be  accordingly  done. 

An  order  will  be  entered  in  accordance  with  this  opinion. 


CONNECTICUT  PtJBIilC  UTILITIES  COMMISSION. 

BE  CONNECTICUT  COMPANY* 
[Docket  No.  3070.] 

Sireei  raUwayM  —  Beloeoeton  of  track  «*  PuhUe  improvement, 

1.  The  wideningi  gtading,  and  paving  of  a  public  street  is  a  public 
improTement  within  the  meaning  of  a  statute  providing  that  no  order 
of  the  selectmen  of  a  town  for  the  relocation  of  the  tracks  of  a  street 
railway  shall  be  made  except  for  the  purpose  of  public  fmprovement. 
P.UJL1910E. 
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CommisHons  —  JurisdUtion  and  powers, 

2.  Under  a  statute  providing  that  no  order  of  the  selectmen  of  a 
town  for  the  relocation  of  street  railway  tracks  shall  be  made  except 
for  the  purpose  of  public  improvement,  the  Connecticut  Commission 
on  an  appeal  by  a  street  railway  company  from  a  relocation  order 
of  the  selectmen  is  not  bound  solely  by  the  fact  that  the  work  involved 
is  for  the  purpose  of  public  improvements,  but  may  make  such  orders 
as  it  may  deem  equitable. 

Street  raUwaus  —  Relocation  of  trades  —  Financial  condition  of 
company. 

3.  An  order  of  the  selectmen  of  a  town  requiring  the  relocation 
of  the  tracks  of  a  street  railway  company  should  not  be  set  aside 
on  appeal  to  the  Commission,  because  of  the  cost  of  such  relocatioii 
or  the  impoverished  financial  condition  of  the  company. 

[April  21,  1919.] 

Appeal  from  an  order  of  the  selectmen  of  the  town  of  Stam- 
ford requiring  the  relocation  of  the  petitioners'  track  on  Hope 
street  in  said  town ;  dismissed. 

Appearances :    J.  F.  Berry  for  petitioner. 

After  setting  out  the  petition  of  the  Connecticut  Company  on 
appeal,  the  Commission  continued:  The  foregoing  petition 
was  duly  assigned  for  hearing  at  the  office  of  the  Commission  in 
Hartford  on  Tuesday,  April  8,  1919,  at  11:30  o'clock  in  the 
forenoon  of  which  due  and  legal  notice  was  given  and  at  which 
time  and  place  the  parties  appeared  and  were  fully  heard. 

This  is  a  petition  of  appeal  brought  by  the  Connecticut  Com- 
pany under  the  provisions  of  §  3826  of  the  General  Statutes 
(Revision  of  1918)  appealing  from  the  order  of  the  selectmen 
of  the  town  of  Stamford  directing  the  appellant  to  relocate  its 
tracks  in  Hope  street  in  said  town. 

The  appellant  operates  an  electric  street  railway  line  in  and 
along  said  Hope  street  having,  over  a  portion  of  its  distance,  what 
is  known  as  a  side  location,  being  on  the  westerly  side  of  said 
highway,  to  wit,  "from  a  point  100  feet  south  of  the  intersection 
of  Church  street  with  said  Hope  street  to  a  point  100  feet  north 
of  the  intersection  of  Hartford  street  with  said  Hope  street,  be- 
ing a  distance  of  5,500  feet,  and  also  from  a  point  opposite  the 
southerly  boundary  line  of  land  now  or  formerly  of  Frederick 
McFarland  to  a  point  opposite  the  northerly  line  of  the  store 
building  standing  on  land  now  or  formerly  of  Florence  Miller, 
being  a  distance  of  approximately  400  feet.''    Said  present  side 
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location  was  established  at  the  time  said  railway  was  built,  pre- 
sumably by  agreement  between  the  railway  company  and  the 
town,  although  there  appears  to  be  no  public  record  of  such  estab- 
lishment or  location.  > 

Hope  street,  in  the  town  of  Stamford,  forms  a  portion  of  one 
of  the  main  highways  between  Stamford  and  New  Canaan.  The 
surface  of  said  highway  is  water-bound  macadam,  more  or  less 
out  of  repair,  and  it  is  and  has  been  proposed  by  the  town  to  re- 
pair said  highway,  by  widening  and  grading  the  same  and  laying 
a  so-called  type  of  permanent  pavement  thereon. 

For  the  purpose  of  carrying  out  this  improvement,  the  town 
of  Stamford,  acting  therein  by  its  selectmen,  on  September  24, 
1917,  ordered  and  directed  the  Connecticut  Company  to  relocate 
its  tracks  on  said  Hope  street  from  a  side  to  a  center  location  be- 
tween the  points  designated.  From  this  order  of  the  selectmen, 
the  Connecticut  Company  appealed  to  this  Commission,  and 
after  public  hearing  had  thereon  the  Commission,  under  date  of 
December  28,  1917,  issued  its  order  and  decision,  docket  No. 
2556,  sustaining  said  appeal  and  revoking  said  order  of  the 
selectmen,  based  upon  the  principle  of  conserving  money,  labor, 
and  material  for  and  in  the  interest  of  the  nation's  need  in  con- 
ducting the  war,  which  decision,  however,  was  without  prejudice 
to  the  rights  of  the  town  in  any  proceeding,  suit,  or  action  involv- 
ing the  right  of  said  selectmen  to  ord^r  the  relocation  of  said 
tracks  at  any  time  thereafter. 

On  the  17th  day  of  February,  1919,  the  town  of  Stamford, 
acting  therein  by  its  selectmen,  again  issued  a  similar  order, 
directing  the  Connecticut  Company  to  forthwith  relocate  its 
street  railway  tracks  upon  said  Hope  street  in  the  town  of  Stam- 
ford, as  by  said  order  in  f  4  of  the  petition  will  more  fully  ap- 
pear. From  this  last-named  order  of  the  Connecticut  Company 
appealed  to  this  Commission,  and  the  subject-matter  thereof  is 
now  before  us  for  consideration. 

Under  the  provisions  of  §  3817  of  the  General  Statutes,  the 

selectmen  of  towns  have  exclusive  control  over  the  location  or 

relocation  of  street  railway  tracks  in  public  highways  within  the 

jurisdicticKi  of  said  selectmen,  subject  to  the  right  of  appeal  as 

therein  provided,  and  also  provided  that  no  order  of  the  select- 
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men  ior  a  reloeation  of  tracks  shall  be  made  exoept  for  the  pur- 
pose of  public  improvement.  , 

The  Connecticut  Company  claims  that  said  order  should  be 
revoked  because  it  is  not  alleged  or  sufficiently  shown  in  evid^ice 
that  the  relocation  of  said  tracks  would  be  a  public  improvement 
nor  in  the  interest  of  safety  of  operation;  also  that  the  company's 
present  tracks  are  in  proper  condition  for  operation  of  its  cars ; 
that  the  company  would  gain  no  advantage  from  an  operating 
standpoint  by  the  relocation  of  said  tracks ;  en^d  that  said  reloca- 
tion would  impose  upon  the  company  the  uimecessary  burden  of 
paving  a  portion  of  said  highway. 

The  company  further  claimed  in  argument  tjiat,  owing  to  its 
present  poor  financial  condition,  it  ought  not  to  be  compellpd  to 
expend  the  amount  necessary  to  make  the  change  of  location,  and 
that  it  did  not  in  fact  have  the  money  and  could  not  procure  the 
money  which  would  be  required  therefor. 

[1,  2]  The  town  claimed  that  the  widening,  grading,  md  pav- 
ing of  said  street  was  a  public  improvement,  and  that  the  reloca- 
tion of  said  track  was  a  part  of  the  essential  work  of  such  im- 
provement and  was  in  fact  and  of  itself  a  public  improvement. 

By  agreement  of  parties,  the  evidence  submitted  at  the  pre- 
vious hearing  (docket  No.  2556)  was  made  a  part  of  the  record 
of  this  case. 

Many  of  the  property  owners  abutting  on  said  highway  ap- 
ipeared  at  the  previous  hearing,  in  favor  of  removing  the  tracks 
to  the  center  of  the  highway,  claiming  that  building  development 
along  the  westerly  side  of  said  highway  was  imminent  but  would 
be  retarded  if  not  entirely  prevented  by  the  continuation  of  the 
present  side  location  <jf  tracks  on  said  highway. 

Witnesses  for  the  town  further  testified  that  the  element"  of 
danger  would  be  much  greater  with  a  side  location,  on  account  of 
the  deep  gutter,  the  drainage,  the  nearness  of  tracks  to  the  prop- 
erty line,  and  the  abrupt  ascending  grade  of  and  entrances  to  the 
property  on  the  westerly  side.  It  was  further  testified  that 
Edgewood  avenue,  Chatfield  street,  and  Hartford  street  intersect 
said  Hope  street  at  a  very  steep  grade  from  the  west,  with  ob- 
scure lines  of  sight,  causing  a  dangerous  situation  for  vehicular 
travel  over  said  streets  approaching  Hope  street  with  tracks 

located  on  the  westerly  side  thereof.  «, 
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It  farther  appeared  as  a  part  of  the  undisputed  facts  that  the 
present  trolley  tracks  in  any  event  are  in  need  of  repair,  and 
that  if  such  tracks  were  permitted  to  occupy  a  side  location,  some 
change  of  grade  and  location  for  a  considerable  part  of  the  dis- 
tance would  become  necessary  to  conform  with  the  layout  and 
gi-ade  of  said  highway  as  established  by  the  town  aiul  shown  on 
the  plans  submitted  in  evidence. 

From  all  the  facts  submitted^  we  are  of  opinion  and  find  that 
said  proposed  improvement  of  Hope  street,  including  the  reloca- 
tion of  said  tracks,  is  a  public  improvement  as  contemplated  in  § 
3817  of  the  General  Statutes.  Under  the  provisions  of  §  3826, 
permitting  the  appeal,  this  Commission  is  not  bound  solely  by 
the  fact  that  the  work  involved  is  for  the  purpose  of  public  im- 
provement, but^  from  all  the  f aqts  ^^shall  make  such  orders  in  ref- 
erence to  the  matters  affected  by  the  appeal,  as  it  may  deem 
equitable." 

[3]  Should  the  present  cost  of  relocating  the  tracks  and  the 
impoverished  financial  condition  of  the  company  intervene  as 
equitable  reasons  why  the  order  of  the  selectmen  should  be  set 
aside  ? 

During  the  time  when  this  country  was  actively  engaged  in 
the  recent  war,  it  was  the  expressed  policy  of  this  Commission 
(in  accordance  with  Federal  request)  to  conserve  as  far  as  possi- 
ble money,  labor,  and  material  for  the  country's  need.  Now  that 
the  war  emergency  has  passed,  the  same  necessity  and  patriotic 
reasons  for  such  conservation  no  longer  exist,  and  matters  affect- 
ing a  proposed  public  improvement  should  be  treated  in  the  light 
of  existing  conditions.  The  company's  alleged  cost  of  paving 
said  Hope  street,  with  the  relocation  of  tracks,  if  in  fact  an  obli- 
gation resting  upon  the  company,  is  not  a  direct  obligation  im- 
posed by  order  of  the  selectmen  or  by  order  of  this  Commission, 
but  a  statutory  obligation  imposed  by  the  legislature  of  the  state, 
and  as  such  should  not  prevent  the  making  of  necessary  public 
improvements. 

The  Commission  is  warranted  in  assuming  that  the  company's 
statements  as  to  its  finances  is  substantially  correct,  but  is  this 
a  sufficient  reason  why  a  public  improvement,  and  possibly  the 
growth  and  development  of  a  municipality,  should  be  unreason- 
ably delayed  or  prevented?    If  so,  the  plea  of  poverty,  so  famil- 
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iar  and  Tinfortunately  true  in  recent  years  on  the  part  of  streel 
railway  companies,  would  operate  to  relieve  the  company  from 
the  performance  of  many  of  its  public,  charter,  and  statutory 
obligations.  So  long  as  the  company  occupies  and  operates  cars 
over  said  Hope  street,  we  do  not  feel  that  the  financial  condition 
of  the  company  is  a  sufficiently  equitable  intervention  to  prevent 
or  unduly  delay  the  public  improvement  proposed. 

For  the  reasons  herein  stated,  said  order  of  the  selectmen  of 
the  town  of  Stamford  is  confirmed  and  said  appeal  is  dismissed. 
•  We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  the  appellant  and  to  the  appellee, 
by  Henry  F.  Billings,  secretary  of  this  Commission,  by  forward- 
ing by  registered  mail  true  and  attested  copies  hereof,  addressed 
one  to  Victor  S.  Curtis,  secretary,  the  Connecticut  Company, 
New  Haven,  Connecticut,  and  one  to  the  board  of  selectmen  of 
the  town  of  Stamford,  Stamford,  Connecticut,  on  or  before  the 
26th  day  of  April,  1919,  and  due  return  make  hereon. 

Dated  at  Hartford,  Connecticut,  this  21st  day  of  April,  a.  d. 
1919. 

Public  Utilities  Commission,  Kichard  T.  Higgins,  C.  C.  EI- 
well,  and  J.  W.  Alsop. 


INDIANA  PUBUC  SERVICE  COMMISSION. 

EE  NEW  ALBANY  WATEBWOBKS. 
[No.  4324.] 

Security  issues  —  Amount^  Proportion  of  stock  to  tonds, 

1.  To  permit  a  utility  to  issue  more  bonds,  where  the  agreed  vain* 
ation  is  less  than  80  per  cent  of  the  bonds  and  debentures  already 
outstanding,  would  be  against  sound  financing,  and  in  violation  of  the 
provisions  of  the  Indiana  statute  that  the  amount  of  bonds  and 
other  evidences  of  indebtedness  shall  bear  a  reasonable  proportion 
to  the  amount  of  stock  issued  by  a  utility,  and  that  the  relative 
amount  of  interest  which  the  Btoddiolders  will  have  in  the  company 
shall  be  considered  upon  an  application  for  the  issuance  of  bonds  or 
other  evidences  of  indebtedness. 

Security  issues  —  Kind  —  Right  of  utility  to  issue  tends, 

2.  Although  a  public  utility  may  have  a  right  under  §  90  of 
the  Indiana  statute  to  issue  securities  for  certain  capital  purposes,  it 
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does  not  necessarily  have  an  unrestricted  right  to  issue  such  seonrities 
in  the  form  of  bonds. 
Security  issues  —  Bonds  —  Conditions  —  Sale  price, 

3.  A  public  utility  which  already  had  outstanding  an  unreason- 
able proportion  of  bonds,  but  which  had  expended  money  from  its 
treasury  for  needed  extensions  and  betterments,  was  authorized  to 
issue  $8,000  of  its  first  consolidated  mortgage  6  per  cent  gold  bonds, 
but  upon  condition  that  the  same  be  sold  at  not  less  than  par  and 
accrued  interest,  and  that  the  utility  retire  within  one  year  an  equal 
amount  of  the  same  issue  of  bonds. 

[April  29,  1919.] 

Appuoation  for  permission  to  issue  certain  bonds;  author- 
ized on  condition. 

Appearances :  R  G.  Gordon  for  petitioner ;  Charles  L.  Jewett 
and  Walter  V,  Bulleit,  Attorneys,  for  city  of  New  Albany. 

By  the  Commission:  On  December  80,  1918,  petitioner,  an 
Indiana  corporation  owning  and  operating  the  water  utility  in 
the  city  of  New  Albany,  Indiana,  filed  its  verified  petition,  pray- 
ing that  a  certificate  of  authority  be  issued  authorizing  it  to  issue 
and  sell  $8,000  of  its  first  consolidated,  twenty-year  6  per  cent 
gold  bonds,  dated  April  1,  1904,  for  the  purpose  of  covering  80 
per  cent  of  the  cost  of  certain  extensions  and  improvements  to  its 
plant  and  distribution  system  made  between  July  1,  1917,  and 
November  30,  1918,  and  totaling  $8,956.85,  and  also  a  credit  of 
$993.29  brought  forward  from  the  order  in  cause  No.  3325. 

Petitioner  prays  that  it  be  authorized  to  issue  and  dispose  of 
said  bonds  at  not  less  than  80  per  cent  of  the  par  value  thereof 
and  accrued  interest. 

After  notice,  hearing  on  the  matters  of  this  petition  was  had 
in  the  council  chamber  of  the  City  Hall  at  New  Albany,  on  Jan- 
nary  30, 1919,  with  appearances  heretofore  set  forth. 

Evidence  reveals  that  petitioner  had  made  the  extensions  and 
betterments ;  that  they  are  properly  chargeable  to  capital  account ; 
and  that  there  remains  subject  to  bonds,  a  balance  from  a  former 
authority  granted  to  issue  securities. 

This  petition,  involving  a  very  small  issue  of  securities,  raises 
a  very  important  and  fundamental  question.  In  its  order  in 
cause  No.  1120,  issued  April  6,  1918,  the  same  being  a  rate  case, 
the  Commission  made  the  following  record:    '^After  a  confer- 
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exLce,  the  attorneys  for  the  city  of  !N'ew  Albany  and  for  the  New 
Albany  Waterworks  agreed  that,  for  the  purposes  of  this  case, 
the  value  of  all  of  the  property  of  the  said  iTeW  Albany  Water- 
works, used  and  useful  in  furnishing  water  to  Its  patrons,  should 
be  considered  as  being  $500,000." 

The  Commission  made  the  following  finding:  "The  Commis- 
sion determines  that  the  value  of  said  New  Albany  Waterworks, 
used  and  useful  in  serving  the  public,  is  $500,000  for  the  purpose 
of  fixing  rates  in  this  case." 

The  above  agreement  and  finding  was  the  result  of  conferences 
held  in  New  Albany  at  the  time  of  the  hearing  when  the  valua- 
tion placed  on  the  property  in  use  and  useful,  by  the  engineering* 
department  of  the  Public  Service  Commission,  was  submitted. 
Said  valuation  was  of  May  1, 1917.  The  reproduction  new  value 
of  the  property  was  placed  at  $526,283,  and  the  present,  or  de- 
preciated, value  at  $460,264.  Petitioner  averred  that  its  valua- 
tion should  be  approximately  $200,000  in  excess  of  these  amounts, 
but  for  rate-making  purposes  a  value  of  $500,000  was  agreed 
upon,  and  was  accepted  by  the  Commission.  If  there  were  added 
to  the  present  value  shown  in  the  report  of  the  engineering  de- 
partment allowances  for  intangible  values  and  working  capital, 
the  value  would  approximate  $500,000. 

In  conformity  with  clause  "E,"  §  91,  of  the  Public  Service 
Commission  Law,  petitioner  has  filed  a  statement  showing  the 
financial  condition  of  the  utility,  which  reveals  that  it  has  out- 
standing the  following  securities: 

Capital  stock $232,950 

First  mortgage  bonds 160,000 

First  consolidated  mortgage  bonds 424,000 

Ten  year  debentures  71,000 

Total    , ^ $877,950 

This  is  a  total  of  $877,950  of  securities  outstanding  against 
a  property  whose  basic  value  for  rate-making  purposes,  not  ma- 
terially changed  since  the  hearing,  was  placed  at  $500,000.  Of 
the  total  securities,  $574,000  are  in  the  form  of  bonds  and 
$645,000  in  bonds  and  debentures. 

[1]  The  fundamental  declaration  of  the  state's  regulatory 
laws  relative  to  security  issues  is  found  in  the  following  words 
of  §  89:     "The  amount  of  bonds,  notes  or  other  evidences  of 
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indebtedness  which  any  public  utility  may  issue  shall  bear  a  rea- 
sonable proportion  to  the  {unount  of,  stock  and  certificates  of  stock 
issued  by  such  utility,  due  consideration  being  given  to  the  nature 
of  the  business  in  which  the  corporation  is  engaged,  its  credit, 
future  prospects  and  earnings,  the  eifeqt  which  such  issue  will 
have  upon  the  management  and  eiBcient  operation  pf  the  public 
utility  by  reason  of  the  relative  amount  of  financial  interest 
which  the  stockholder  will  have  in  the  corporation  and  the  circum 
stances  surrounding  the  operation  and  business  of  the  corpora- 
tion."    [4  Burns's  Anno.  Stat.  1914,  p.  883J 

The  Commission's  interpretation  of  this  provision  is  that  it. is 
clefirly  the  intent  of  the  legislature,  while  giving  the  owners  of 
the  property,  presumably  the  stod^holders,  all  proper  rights  to 
borrow  money,  under  mortgage,  or  by  Ae.  issuance  of  notes,  nevjer- 
theless  to  require  them  to  retain  equities  and  responsibilities  in 
their  property ;  and  thus  to  safeguard,  without  guaranteeing,  the 
interests  of  those  who  lend  money  to  such  utilities,  whether  under 
mortgage  or  on  note. 

The  regulatory  act  seeks  to  apply  sound  financial  require- 
ments. This  may  eventually  require  that  the  proportion  of  bonds 
to  stock  shall  not  exceed  66  per  cent,  and  certainly  not  over  76 
per  cent.  This  petitioner  seems  to  be  in  the  same  positioii  as  a 
home  owner  who  has  a  piece  of  property  worth  $1,000  which  is 
mortgaged  for  $1,200.  Sound  and  conservative  policies  of  lend- 
ing and  banking  certainly  would  not  permit  a  further  extension 
of  credit  to  the  properly  owner.  In  the  case  of  public  utilities, 
the  state  assumes  to  apply  like  limitations. 

The  law  requires  a  reasonable  proportion  between  stocks  and 
bonds,  and  certainly  the  Commission  must  take  into  considera- 
tion, when  it  has  such  information  available,  the  value  of  the 
property.  If  the  value  of  the  property  were  $600,000,  or  even 
$700,000,  it  would  seem  to  the  Commission  that  there  is  an  un- 
reasonable proportion  between  the  stock  and  bonds  of  this  utility. 
In  this  instance,  the  value  of  the  property  agreed  to  for  rate- 
making  purposes  is  less  than  90  per  cent  of  its  m|0rtgage  indebted- 
ness, and  less  than  8Q  per  cent  of  its. bonds  and  debentures.    - 

[2]  Section  90  of  the  Public  Service  Commission  Law  pro- 
vides: "A  public  utility  .  .  .  may,  with  the  approval  of 
the  Commission,  issue  stock,  certificates  of  stock,  bonds,  notes  or 
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other  evidence  of  indebtedness  •  .  .  when  necessary  for  the 
acquisition  of  property,  the  construction,  completion,  extension 
or  improvement  of  its  facilities,  plant  or  distributing  system,  or 
for  the  improvement  of  its  service.     .     .     ." 

There  can  be  no  question  of  the  legal  right  of  petitioner  to 
issue  and  sell  securities  when  necessary  for  the  acquisition  of 
property,  the  construction,  completion,  extension,  or  improve- 
ment of  its  facilities,  plant,  or  distribution  system,  or  for  the 
improvement  of  its  service,  or  for  the  discharge  or  lawful  re- 
funding of  its  obligations,  or  for  reimbursement  of  moneys  ac- 
tually expended  from  income,  or  from  any  other  moneys  in  the 
treasury  of  the  public  utility,  for  such  purposes,  not  secured  or 
obtained  from  the  issue  of  stocks,  bonds,  notes,  etc.  The  ques- 
tion here  presented  is  not  the  legal  rights  of  petitioner  to  issue 
securities,  but  its  rights  to  issue  certain  bonds.  It  is  true  that 
there  has  grown  up  a  custom  of  trying  to  finance  all  expendi- 
tures chargeable  to  capital,  with  bond  issues.  To  continue  bond- 
ing not  only  beyond  reasonable  limits,  but  beyond  values  accepted 
for  rate-making  purposes,  ultimately  means  financial  distress  to 
the  utility  and  its  creditors,  and  impairment  of  service  to  the 
public. 

[3]  Section  92  of  the  Public  Service  Commission  Law  pro- 
vides: "The  Conomission  shall  have  the  power  to  impose  such 
conditions  upon  a  public  utility  in  issuing  of  securities  as  it  may 
deem  reasonable." 

In  exercising  discretionary  powers  conferred  in  this  section, 
the  Commission  recognizes  the  unusual  and  difficult  financial 
conditions  now  encountered  by  all  public  utilities ;  and,  further, 
it  recognizes  that  when  a  public  utility  is  in  the  financial  con- 
dition of  petitioner,  time  may  be  necessary  to  place  it  on  a  more 
satisfactory  financial  foundation.  While  the  Commission  finds 
that  there  does  not  exist  a  reasonable  proportion  between  the 
stocks  and  bonds  of  petitioner,  when  the  property  value  agreed 
upon  for  rate-making  purposes  is  taken  into  consideration,  and 
also  is  of  the  opinion  that,  under  §§  89  and  92  of  the  Public 
Service  Commission  Law,  the  Commission  must  require  a  better 
financial  basis,  the  Commission  believes  that  it  can,  and  should, 
give  provisional  authority  for  the  issuance  of  the  bonds  herein 
prayed.    The  provision  should  be  that  the  bonds  be  issued  at  par, 

and  that  petitioner  shall  retire,  within  a  period  one  year  from 
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May  1,  1919,  $8,000  of  said  consolidated  first-mortgage  6  per 
cent  gold  bonds  dated  April  1,  1904,  so  that  on  May  1,  1920, 
the  amount  of  bonds  outstanding  will  not  exceed  the  amount  now 
outstanding.  This  would  make  available  for  the  company  $8,000 
of  bonds  which  could  be  used  as  collateral,  or  otherwise,  in  meet- 
ing financial  obligations  for  a  period  of  one  year. 

The  Commission  would  suggest,  for  the  good  of  petitioners  and 
the  service,  that  petitioner  should  submit  within  the  next  year: 
(1)  A  proposal  for  retirement  of  a  specified  amount  of  bonds 
annually  over  a  period  of  years,  to  the  end  that  the  bonds  may 
ultimately  be  reduced  to  a  total  which  will  bear  a  reasonable 
proportion  to  the  capital  stock;  or  (2)  a  plan  for  reorganiza- 
tion. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  petitioner  be,  and  it  is,  authorized  to  execute  and 
issue  $8,000  of  its  first  consolidated  mortgage  5  per  cent  gold 
bonds,  and  to  sell  and  dispose  of  same  at  not  less  than  par  and 
accrued  interest;  and  that  petitioner  shall,  by  May  1,  1920,  retire 
and  cancel  an  equivalent  amount  par  value  of  its  first  consolidated 
mortgage  5  per  cent  gold  bonds ;  and  shall  report  said  retirement 
and  cancelation  to  this  Commission* 

It  is  further  ordered  that,  before  issuing  said  securities,  peti- 
tioner shall  pay  to  the  treasurer  of  state,  through  the  secretary 
of  this  Conmiission^  the  sum  of  $12,  the  statutory  fee  in  this 
case. 

Note. — On  rehearuig,  Jime  14^  1919,  the  utility  was  authorized  tq 
sell  the  bonds  at  80  per  c»it  of  par  and  accrued  interest,  and  was 
ordered  to  pay  into  a  bond  discount  amortization  fund,  equal  annual 
payments  sufSeient  to  equal  at  maturity  of  the  bonds,  the  discount 
suffered  at  the  sale  of  such  bonds. 
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HE  BLUFPTON  MUNICIPAL  LIGHT  &  WATEEWORKS. 

[No.  4360-1 

TtAuaUan  «•  Service  pipes  paid  for  by  oonaumer, 

1.  Service  pipes  paid  for  by  consumers  should  not  be  included 
in  the  valuation  of  a  water  company's  property  for  rate  making. 
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Valuation  -^  Overheads  -^  Municipal  utilUy^ 

2.  No  allowance  waa  made  for  engineering,  superintendence,  inter- 
est during  construction,  taxes,  contingencies,  etc.,  in  valuing  a  mu- 
nicipal waterworks  for  rate  making  in  the  absence  of  evidence  of 
expenditures  covering  these  items. 

Valuation  —  Fair  value  •«  Actual  cott  —  Caa$  of  reproduction. 

3.  Actual  cost  and  cost  of  reproduction  are  merely  items  of  evi- 
dence to  be  considered  in  reaching  a  conclusion  as  to  fair  reasonable 
value  for  rate  making. 

Apportionment  —  Water  and  electric  plant  —  Operating  expenses, 

4.  An  apportionment  of  operating  expenses  between  the  electrio 
and  water  departments  of  a  municipal  electric  and  water  utility,  on 
an  arbitrary  basis  of  one  third  to  the  water  and  two  thirds  to  the 
electric,  the  electric  department  furnishing  the  water  department 
current  for  lighting  and  power  without  compensation,  was  rejected. 

Apportionment  —  Water  —  Expenses, 

5.  Commercial,  general,  and  undistributed  expenses  were  ap- 
portioned between  municipal  water  and  electric  plants  on  a  revenue 
basis,  and  the  total  cost  of  steam  generated  on  the  basis  of  the  esti^ 
mated  pounds  of  coal  used  by  the  water  plant  in  the  operation  of  its 
steam  pump. 

Betum  «•  Water  —  Municipal  plant  —  Percentage, 

6.  A  return  of  5.28  per  cent  on  the  fair  value  of  a  municipal  water 
plant  is  clearly  inadequate. 

Depreciation  —  Water  —  JPer  cent  —  Annual  aUouwnce, 

7.  An  annual  allowance  of  1  per  cent  of  the  depreciable  value  of  * 
Siunicipal  water  plant  was  made  for  depreciation. 


Uetum  —  i>perating  expenses  —  Water  puntpage. 

Discussion  of  consumption  of  electrical  energy  by  class  B  water 
plants  in  pumping,  p.  124. 
depredation  -^  Annual  allowance  —  Rules  governing. 

Rule  or  requirement  governing  investment  and  accounting  for 
depreciation  fund  or  reserve,  p^  129. 

[May  19,  1919.] 

Application  of  municipal  utility  for  permission  to  increase 
water  rates.  Existing  schedule  found  discriminatory;  schedule 
of  increased  rates  authorized. 

Appearances:  For  petitioner,  J.  F.'  Decier,  Attorney,  Bluff- 
ton,  Indiana,  the  mayor,  and  the  common  council  of  the  city  of 
Bluffton. 

By  the  Commission:  On  January  22,  1919,  the  city  of 
Bluffton,  Indiana,  a  mtmicipal  corporation  owning  and  operat- 
ing an  electric  light  and  w:;tcr  plant  in  said  city,  filed  its  peti- 
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tion  with  the  Public  Service  Commission  of  Indiana,  asking 
authority  to  increase  its  rates  for  water  25  per  cent 

Copies  of  the  petition,  with  due  and  timely  notices,  were  is- 
sued and  served  upon  the  proper  city  officials  of  the  city  of  Bluff- 
ton,  its  newspapers,  and  its  Chamber  of  Commerce,  that  the  mat- 
ters contained  in  the  petition  would  be  heard  at  the  courthouse 
in  the  city  of  Bluffton  at  10 :30  a.  m.,  Monday,  February  17, 
1919.  No  person  whosoever  appeared  to  or  did  in  any  way  pro- 
test against  the  granting  of  the  prayer  of  the  petitioner. 

It  appears  from  the  record  that  the  city  of  Bluffton  constructed 
its  waterworks  system  about  the  year  1881,  and  its  municipal 
electric  light  plant  in  1903,  and  has  since  operated  and  main- 
tained its  combined  electric  light  and  water  plants  as  a  unit. 

The  Commission  directed  its  engineering  department  to  valu- 
ate  all  of  petitioner's  property  used  and  useful  in  rendering 
,  water  service  to  the  city  of  Bluffton  and  the  inhabitants  thereof, 
and  its  auditors  to  audit  the  books  and  records  of  said  water- 
works.    Said  evaluation  and  audit  were  filed  as  exhibits. 

The  tentative  appraisal,  as  made  by  the  Commission's  staff, 
shows  the  cost  of  reproduction  new  of  the  Bluffton  municipal 
waterworks  plant  to  be  $109,586,  and  its  present  value  $92,969, 
while  the  book  or  plant  value,  as  shown  by  the  audit,  is  $52,169. 
No  exceptions  or  objections  to  the  tentative  appraisal  were  filed 
or  made.  In  fact  petitioner  was  agi-eeably  surprised  at  the  pres- 
ent value  of  the  property  as  shown  by  the  Commission's  staff,  for 
the  reason  that  its  books  indicated  a  much  lesser  present  value. 
The  Commission  is  confronted  with  a  discrepancy  between  the 
present  and  book  value  of  the  property,  of  $40,800,  an  amount 
great  enough  to  demand  a  close  examination  of  the  fair  present 
value  of  the  property  for  rate-making  purposes. 

[1]  There  is  included  in  the  staff's  appraisal  $11,835  for 
cost  of  reproduction  new  of  service  pipes,  the  present  value  of 
which  it  estimates  at  $10,178.  The  Commission  reviewed  the 
law  upon  this  subject  in  the  Eichmonji  water  case,  cause  No. 
176,  and  arrived  at  the  conclusion  that  where  these  servdce  pipes 
were  paid  for  by  the  consumer,  the  value  of  such  service  pipes 
ought  not  to  be  included  in  the  valuation  of  the  property  of  a 
utility  for  rate-making  purposes. 

It  has  been,  and  still  is,  the  practice  of  this  utility  to  require 
P.U.R.1919E. 
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the  owner  of  the  property  to  install  the  service  connectiona* 
Therefore,  in  view  of  our  judgment  of  the  law,  as  explained  in 
the  opinion  referred  to,  and  in  view  of  the  cleat  declaration  made 
by  the  superintendent  that  the  property  owners  pay  for  their 
service  pipes,  it  is  the  judgment  of  the  Commission  that  such 
pipes  should  not  be  included  in  the  value  of  the  property  for  rate- 
making  purposes. 

[2]  The  Commission's  staff  also  included  in  its  appraisal 
$9,852,  representing  12  per  cent  of  the  present  value  of  the  prop- 
erty to  cover  the  items  of  engineering,  superintendence,  interest 
during  construction,  taxes,  contingencies,  etc. 

No  showing  was  made  of  any  expenditures  of  this  kind.  Pur- 
thermore,  it  has  been  our  experience  that  cities  of  this  size  seldonj, 
if  ever  expend  any  money  for  any  of  the  aforesaid  purposes. 
The  city  engineer  usually  attends  to  the  engineering  features, 
and  the  superintendent  of  the  plant  attends  to  the  superinten- 
dence of  construction,  and  the  city  pays  no  taxes  upon  its  water- 
works system.  Therefore,  the  Commission  is  of  the  opinion  that 
this  item  of  $9,852  should  be  deducted  from  the  appraisal 

This  would  make  a  total  deduction  of  $20,030  in  the  present 
value  of  the  property,  leaving  its  bare  structural  value  $72,939, 
which  amount  is  $20,770  in  excess  of  the  book  or  plant  value  of 
the  property.  However,  a  close  analysis  of  all  other  units  of 
value  does  not  disclose  any  unfair  or  unreasonable  estimates  in 
the  staff's  appraisal. 

[3]  This  waterworks  plant  was  installed  by  the  city  of  Bluff- 
ton  in  the  year  1881,  and  additions,  extensions,  betterments,  and 
improvements  have  been  made  from  time  to  time.  As  pointed 
out  above,  the  record  shows  that  the  city  e35>ended  $52,169  in 
the  installation  of  the  waterworks  plant,  much  of  which  undoubt- 
edly was  expended  for  the  initial  portion  of  the  distribution  sys- 
tem. 

The  major  portion  of  the  materials  and  labor  entering  into  the 
waterworks  system  was  obtained  at  a  time  when  low  unit  costs 
were  in  effect.  The  staff,  in  making  its  appraisal,  adopted  the 
average  for  the  five  years  immediately  proceeding  the  evaluation 
as  its  unit  costs  for  materials  and  labor,  which  accounts  for  some 
of  the  difference  between  the  plant  or  book  value  and  the  esti- 
mated tentative  evaluation  as  made  by  the  Commission's  staff. 
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Whether  the  plant  or  book  value  of  this  waterworks  system,  as 
disclosed  by  the  audit,  is  a  true  statement  of  cost,  is  decidedly 
problematical,  for  the  reason  that  it  was  not  taken  from  early 
aocurate  records,  but  was  established  arbitrarily  at  a  considerably 
later  date.  However,  the  actual  cost  of  installation  of  a  munici- 
pal waterworics  system,  constructed,  operated,  and  maintained  in 
conjunction  with  a  municipal  lighting  plant,  is  not  an  infallible 
test  of  its  value.  The  expenditures  incurred  for  the  purchase  of 
materials  and  labor  and  the  installation  of  the  combined  electric 
light  and  waterworks  system  may  or  may  not  have  been  charged 
s^Mirately  to  the  proper  account.  Many  things  may  have  been 
purchased  and  charged  direct  to  the  electric  light  plant  that  were 
properly  chargeable  to  the  waterworks  system. 

On  the  other  hand,  by  reason  of  the  development  of  favorable 
conditions,  such  as  a  growing  demand  for  service,  favorable  con- 
ditions of  operation,  or  increased  unit  costs,  the  water  plant  will 
tend  to  enhance  in  value,  above  actual  cost  However,  the  actual 
cost  of  installation,  when  it  can  be  definitely  ascertained,  is  only 
one  of  the  many  valuable  items  of  evidence  in  the  determination 
of  the  "fair  value"  of  public  utility  property. 

It  can  also  be  said  that  the  cost  of  reproduction  new  less  de- 
preciation, with  additions  for  engineering,  superintendence,  in- 
terest during  construction,  taxes,  contingencies,  etc.,  and  "going 
value,"  is  merely  an  item  of  evidence  to  be  considered  in  reaching 
a  conclusion  as  to  the  "fair  reasonable  value."  If  unit  costs  are 
erroneously  assumed,  or  mistakes  made  as  to  quality  or  amounts 
of  material  used,  the  result  will  necessarily  be  wrong  and  vary 
from  the  truth  proportionately  as  the  erroneous  unit  costs  or 
other  elements  involved  depart  from  correct  assumptions. 

As  pointed  out  above,  the  city  of  Bluffton  installed  its  munici- 
pal waterworks  system  about  the  year  1881,  to  which  extensions, 
additions,  and  improvements  have  been  made  from  time  to  time. 
The  average  per  cent  condition  of  the  entire  plant,  as  shovTi  in 
the  staflPs  appraisal,  as  of  February  1,  1919,  was  84.5  per  cent. 
The  soil  at  Bluffton  apparently  is  singularly  free  from  elements 
that  tend  to  destroy  steel  or  iron.  Consequently  the  mains  were 
found  to  be  in  90  per  cent  condition,  although  the  primary  in- 
stallation had  been  laid  for  a  period  of  thirty-seven  years. 

The  evidence  further  discloses  that  the  city  of  Bluffton  has  in 
P.n.Rl9l9i;. 
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contemplation  the  expenditure  of  approximately  $15^000  during 
the  year  for  additions,  extensions,  betterments,  and  improve 
ments,  some  of  which  have  as  yet  been  made.  Some  of  the  bet- 
terments will  be  replacements  and  should  be  paid  for  out  .of  the 
depreciation  fund,  while  extensions  of  the  maii;is  should  be 
charged  to  the  book  or  plant  value  of  the  property.  Many  cir- 
cumstances may  arise  to  cause  the  indefinite  postppnfoxient  of  at 
least  some  of  the  contemplated  improvements.  Hqwjeyer,  it  would 
seem  reasonably  fair,  all  things  considered,  for  the  Commission 
to  give  consideration  to  such  expenditures  as  arei  a, proper  charge 
to  capital  account,,  and  which  it  is  reasonably  sure  will  be  made. 

Under  all  the  facts  and  circumstances  surrofmding  this  case. 
the  Commission  is  of  the  opinion  that  the  "fair  reasonable  value'' 
for  rate-making  purposes  of  all  the  property  of  the  Bluffton  mu 
nicipal  water  plant,  both  tangible  and  intangible,  including  work- 
ing capital,  is  $80,000.  Upon  this  amount  petitioner  is  entitled 
to  a  reasonable  return  over  and  above  operating  and  maintenance 
expenses  and  reasonable  depreciation. 

[4]  It  appears  from  the  audit  of  the  books  and  records  of  the 
Bluffton  municipal  electric  light  and  water  plants,  made  by  the 
Commission's  staff,  that  the  total  revenues  derived  from  the 
operation  of  such  of  said  plants  separately  for  the  calendar  years 
1916,  1917,  and  1918,  were  as  follows: 


Water. 


Electric. 


Total. 


1916. 

Commercial  earnings 

Hydrant  rentals  (tax  levy)    .... 

Miscellaneous  revenues   

Munic.  cont.  revenues  <tax  levy) 

Total  operating  revenues  ....... 

1917. 

Commercial  earnings 

Hydrant  rentals  (tax  levy)   .... 

Miscellaneous  revenues   

Munic.  cont.  earnings  (tax  levy) 

1918. 

Commercial  earnings  

Hydrant  rentals  (tax  levy)    .... 

Miscellaneous  revenues   

Munic.  cont.  revenues  (tax  levy) 

Total  operatinsr  revenues 

P.U.R.1919E. 


$7,872.01 
5,995.83 


$d0,624.70 


66.17 
6,995.62 


$37,996.71 

5,995.83 

66.17 

5,995.82 


$13,367,841     $36,636.69 


$7,537.35 
7,101.46 


$14,638.81 


$7,897.17 

7,701.94 

82.84 


$35,410.95 


32.10 
6^00.1? 


$50,054.53 

$42,948.30 

7,101.46 

32.10 

6,100.19 


$41,543.24 


$35,947.99 


159.32 
7,633.93 


$56,182.05 

$43,845.16 

7,701.94 

242.16 

7,633.93 


»«4^.741.24 
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Petitioner's  operating  aiid  mai;i;i<tenance. expenses  were  not  kept 
properly  segregated  as  between  the  electrio  and  water  plantd  as 
could  and  should  have  been  done,  but  were  apportioned  upon  an 
arbitrary  basis  of  two  thirds  to  electric  and  one  third  to  water» 
Apparently  this  apportionment  was  made  without  any  si^batai^tial 
reason  for  same.  Under  this  unjyst  and  unreasonable ;  appor^ 
tionment,  petitioner  has  eharged  to  each  of  tho  aforesaid  [plants, 
as  operating  and  maintenance  expenses  for  the  calendar  years 
1916,  1917,  and  1918,  the  following  amounts: 


, 

Water. 

Electric. 

Total 

1916. 
Opcratiiiff  expenses 

$9,890.73 
2,430.00, 

390.00 

$20,724.53 
5,100.00 

2,250.00 

$30,615.26 

Six  Der  cent  deDrecifttion 

7^630i)0 

Depreciation    (res.),  3  per  cent  elec- 
tile.  1  nei"  cent  water 

2,640.00 

Total   

$12,710.73 
667.11 

$15,294.90 
2,460.00 

420.00 

$28,374.53 
8,ai2.16 

$30,98322 
5,4^.00 

2.745.00 

$40,785.26 

Gross  income •■ ... 

3,069,27 

1917. 
OneratinflT  exnenses • 

$46,278.12 

Six  per  cent  depreciation   

7,950.00 
3,165.00 

Depreciation    (res.)    3  per  cent  elec- 
tric, 1  per  cent  water 

Total   

$18,174.00 
1  3»636.09 

$11,443.56 
2,460.00 

420.00 

$39,218.22!     ft57..^93.12 

GrosA  income           ............. 

12,325.02 

$23,901.28 
5,580.00 

2,790.00 

1 6,861.11 

f  35,344,84 
8,040.00 

191S. 
Oneratinir  exnenses 

Six  per  cent  depreciation 

Depeciation    (res.)    3   per  cent  elec- 
tric, 1  per  cent  water  

8,210.00 

Total  

$14,323.66 
1,358.39 

$32,271.28 
11,469.96 

$46^94.84 

Gross  income  

12,828.35 

1  Deficit. 

The  Commission  for  various  reasons  cannot  agree  that  the 
above  revenues  and  apportionment  of  operating  and  maintenance 
expenses  are  even  approximately  just  and  reasonable.  Our  rea- 
sons for  this  statement  are; 

(1)  The  city  of  Bluffton  has  112  fire  hydrants  connected  to 
its  waterworks  distribution  system,  for  which  the  city  does  not 
directly  pay  any  rental,  but  pays  indirectly  through  taxation,  an 
amount  equal  to  $68.85  per  hydrant,  per  annum,  which  is  far  in 
excess  of  reasonable  rates  rpaid  by  like  municipalities  to  .munici- 
pally owned  plants  for  like  service. 

(2)  During  the  year  1918,  the  municipal  electric  light  plant 

furnished  the  waterwork3  system  295,623  kw.  hr.  of  electrical 
P.x;.R.l9l9E. 
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energy  to  operate  its  pump  and  8,957  kw.  hr.  for  lighting  for 
which  the  electric  light  plant  received  no  compensation  whatever^ 
except  what  water  it  consumed  in  the  operation  of  its  electric 
light  plant. 

Records  on  file  with  the  Commission  show  that  class  "B^' 
water  plants,  operating  under  reasonably  eificient  and  economic 
conditions,  consume  approximately  one  kw.  hr.  of  electrical 
energy  for  each  1,000  gallons  of  water  pumped,  %hile  others 
operating  under  other  conditions,  vary  from  1.5  to  2.5  kw.  hr.  of 
energy  for  each  1,000  gallons. 

The  records  show  that  during  1918  petitioner  pumped  and 
sold  through  meters  34,010,000  gallons  of  water;  that  during 
the  first  and  last  six  months  of  1918  it  supplied  at  the  minimum 
rate  165  and  180  consumers  respectively.  There  is  no  way  in 
which  the  Commission  can  ascertain  the  number  of  gallons  of 
water  consumed  by  the  minimum  rate  users,  nor  is  there  any 
way  to  ascertain  the  amount  consumed  by  the  municipality. 

It  further  appears  that  during  1918,  or  at  least  during  part  of 
said  year,  there  were  253  meters  not  properly  registering,  as 
ascertained  by  the  Commission's  engineers  at  the  time  the  ap- 
praisal was  made,  and  it  was  therefore  assumed  that  these  253 
likewise  paid  the  minimum  rate.  Therefore  there  is  no  way  of 
ascertaining  the  number  of  gallons  of  water  consumed  by  these 
users. 

Petitioner  estimates  its  total  pumpage  for  the  year  1918  at 
80,000,000  gallons.  This  may  or  may  not  be  reasonable,  but 
taking  into  consideration  that  approximately  one  third  of  all 
meters  in  use  were  not  properly  functioning,  that  an  average  of 
174  consumers  received  service  at  the  minimum  rate  for  the  year, 
and  that  none  of  the  water  consumed  by  the  municipality  was 
metered,  the  aforesaid  estimate  may  be  within  reason.  Peti- 
tioner pumps  the  water  by  means  of  both  steam  and  electric 
energy,  but  by  far  the  greater  part  is  pumped  by  means  of  elec- 
tric energy. 

As  hereinbefore  shown,  in  1918  the  electric  light  plant  fur- 
nished the  waterworks  system  295,623  kw.  hr.  of  electrical 
energy  to  operate  its  electric  pump.  Under  ordinary  conditions 
with  the  pump  working  properly  and  economically,  this  would  be 
sufBcient  energy  to  pump  295,623,000  gallons  of  water,  and  un- 
der unfavorable  conditions  would  be  sufficient  to  pump  approxi- 

P.U.K.1919E. 
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mately  147,811,000  gallons,  as  shown  by  the  records  of  various 
water  plants  on  file  with  the  Commission.  It  is  therefore  per- 
fectly obvious  that  the  operation  of  this  electric  pump  in  its  pres- 
ent condition,  with  a  current  consumption  of  3.7  kw.  hr.  per 
1,000  gallons  pumped,  is  not  only  extremely  expensive,  but  an 
economic  f  allacy« 

The  Commission  can  account  for  part  of  the  vast  amount  of 
energy  consumed  in  the  operation  of  this  waterworks  system, 
aince  the  water  is  first  lifted  from  deep  wells  to  storage  basins 
by  an  air  lift  system,  operated  by  electricity,  and  is  then  forced 
into  the  mains  or  distribution  system,  operated  by  electricity, 
and  is  then  forced  into  the  mains  or  distribution  system,  by  the 
electrically  operated  pump.  Thus  there  is  practically  a  double 
consumption  of  electricity  for  pumping  purposes.  The  great 
waste  of  electrical  energy  in  the  water  plant  is  caused  by  the 
electrically  operated  pump  continuing  to  operate  and  consume 
electricity,  even  when  there  is  not  a  single  orifice  open  to  allow 
water  to  flow  into  any  part  of  the  distribution  system.  This  con- 
dition is  an  economic  absurdity,  and  results  in  unnecessarUy  ex- 
pensive operation. 

The  Commission's  engineering  and  accounting  staff  has  made 
an  apportionment  of  petitioner's  operating  and  maintenance  ex- 
penses along  scientific  lines,  which  appeals  to  the  Commission 
as  being  more  substantial  than  the  arbitrary  method  assumed  by 
petitioner. 

[5]  The  accounting  department  has  separated  all  expenses 
which  could  and  should  be  charged  directly  to  the  electric  or 
water  plants,  and  has  so  charged  such  expenses.  The  indirect 
expenses  were  apportioned  upon  different  bases  as  follows: 

(1)  Conmiercial,  general,  and  undistributed  expenses  were 
apportioned  on  a  revenue  basis. 

(2)  The  total  cost  of  steam  generated  was  apportioned  on  the 
basis  of  the  estimated  pounds  of  coal  used  by  the  water  plant  in 
the  operation  of  its  steam  pump. 

To  illustrate  more  clearly  the  apportioimient  of  the  total  cost 
of  steam,  the  engine  room  log  disclosed  that  during  1918  the 
steam  pump  was  operated  4,151  hours,  that  the  piston  stroke  in 
ihe  high-pressure  cylinder  14.5''  x  18",  averages  300  strokes 
per  hour.  Therefore  in  the  4,131  hours  operated  there  were 
1,245,400  strokes,  and  since  each  stroke  required  1,145  lbs.  of 
P.03.1919E. 
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Steam,  1,425,868  pounds  were  necessary.  The  engineers  esti- 
mate that  1  pound  of  coal  will  generate  7  pounds  of  steam. 
Dividing  the  pounds  of  steam  Used  in  the  operation  of  the  steam 
pumps  by  7,  we  find  that,  providing  there  was  no  leakage  of 
steam,  the  actual  coal  consumption  chargeable  to  water  plant  was 
203,695  lbs.  It  is  well  known  that  there  is  always  more  or  less 
leakage  of  steam  connected  with  the  operation  of  such  pumps, 
therefore  the  staff  has  added  10  per  cent,  or  20,369  lbs.  to  cover 
leakage,  making  the  total  amount  of  coal  chargeable  to  water 
plant  224,064  lbs. 

The  total  pounds  of  coal  consumed  in  the  combined  plants  dur- 
ing 1918  was  11,250,000  lbs.,  and  the  total  steam  cost  to  generate 
was  $24,376.01 ;  therefore  the  cost  of  steam  generated  per  pound 
of  coal  was  $  .00216675.  If  there  were  224,064  lbs,  of  coal 
consumed  by  the  steam  pump  at  a  cost  per  pound  of  $  .00216675, 
the  total  boiler  room  cost  for  steam  generated  for  the  steam  pump 
was  $485.49.  The  electric  pump,  as  before  shown,  consumed 
295,623  kw.  hr.  of  electrical  energy,  and  14,993  kw.  hr.  of  elec- 
trical energy  were  consumed  in  lighting  the  combined  plants. 
Apportioning  this  on  a  revenue  basis,  26.39  per  cent  of  this 
energy  diould  be  charged  to  the  water  department  Therefore 
it  is  necessary  to  add  3,957  kw.  hr.  more  to  water,  making  a  total 
of  299,580  kw.  hr.  of  electrical  energy,  which  should  properly  be 
charged  to  the  water  department. 

It  further  appears  that  the  electric  light  plant  generated  dur- 
ing the  year  1918,  1,411,730  kw.  hr.  of  electrical  energy  it  a 
cost  of  $26,678.87,  or  $  .0188979  per  kw.  hr.  Therefore  the 
water  plant,  having  consumed  299,580  kw.  hr.  at  a  cost  of 
$  .0188979  per  kw.  hr.  should  be  charged  with  $6,661.43  for 
electrical  energy  consumed. 

The  following  tabulation  shows  the  operating  and  maintenance 
expenses  for  1918  as  apportioned  by  the  Commission's  staff: 

OPERATING  AND  MAINTENANCE  EXPENSEa 
Ab  Apportioned  by  Staff. 


Water. 


Electric. 


Total. 


Power  and  pumping 

Distribution 

Consumption    

Commercial    

General   

Undistributed    

Total   

P.U.R.1939E. 


$7,696,011 
796.29 


40.S4 

84^.22 

37.39 


$21,017.44 

1,730.97 

624.38 

112.51 

2.351.99 

104.31 


$28,703.45 

2,527.25 

624.38 

152.85 

a,195.dl 

141.70 


$9,403.24      $25,941,601     $35,344.84 
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It  will  therefore  be  observed  from  this  and  the  preceding  tables 
*hat  for  1918  petitioner's  total  waterworks  operating  revenues 
^ere  $15,681.95  and  its  operating  expenses  as  reapportioned 
♦9,403.24,  leaving  a  net  operating  revenue  of  $6,278.71,  or  7.85 
per  cent  of  $80,000,  with  which  to  pay  a  reasonable  return  upon 
the  fair  value  of  petitioner's  property  arid  to  take  care  of  main- 
tpuance  and  depreciation. 

However,  of  the  revenue  of  $15,681.95,  the  city  paid  $7,701.94 
t)" rough  taxation,  which  is  equivalent  to  a  rate  of  $68.85  per  year 
p«>r  hydrant.  This  rate  per  year  per  hydrant  is  far  in  excess  of 
reasonable  rates  paid  by  like  municipalities  to  municipally  owned 
utilities  for  like  service.  The  Commission  is  of  the  opinion  that 
a  rate  of  $50  per  annum  per  hydrant  would  be  adequate  and 
sufficient  to  pay  for  the  water  consumed  by  said  city  for  all  other 
purposes  as  well. 

Under  the  above  statement  of  facts,  the  Commission  assumes 
that  no  citizen  of  Bluffton  would  object  to  reducing  the  water 
tax  levy  $2,051.94  per  year,  which  would  still  leave  a  sufficient 
amount  for  the  city  to  pay  its  water  plant  $50  per  year,  per 
hydrant,  for  all  water  consumed  by  said  municipality.  It  is 
manifestly  unfair  to  require  the  taxpayer  who  is  not  a  consumer 
of  water  to  pay  a  high  rate  of  taxation  in  order  that  the  taxpayer 
who  is  a  consumer  may  receive  service  at  a  low  rental  rate* 

[6]  The  Commission,  in  reducing  the  hydrant  rental  $2,- 
051.94  per  year,  likewise  reduces  petitioner's  net  operating  reve- 
nues, 80  as  to  leave  petitioner  a  gross  income  of  $4,226.77,  or 
5.26  per  cent  of  $80,000,  with  which  to  pay  a  fair  retui-n  upon 
public  utility  property  having  a  fair  reasonable  value,  as  herein- 
before found,  of  $80,000,  and  to  provide  for  reasonable  deprecia- 
tion,— an  amount  clearly  inadequate  and"insufficient. 

The  petitioner  has  a  total  of  801  consumers  connected  to  its 
waterworks  system,  of  which  799  are  metered,  but  253  meters 
are  not  in  operating  condition.  It  appears  that  the  chemical 
action  of  the  water  on  the  meters  causes  a  part  of  the  mechanism 
to  corrode  rapidly,  thereby  causing  a  heavier  expenditure  for 
maintenance  of  meters  than  is  usually  found  in  wa^er  plants. 
The  vast  amount  of  small  pipes  used  in  the  construction  of  the 
distribution  system  will  undoubtedly  cause  a  heavier  depreciation 
than  is  found  in  water  plants  where  larger  size  pipes  are  in  gen- 
eral use. 
P.r.R.i9l9E. 
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[7]  The  Public  Service  Commission  of  Indiana  has  never 
allowed  more  than  1  per  cent  -of  the  depreciable  value  of  water 
plants  for  depreciation.  The  Commission  is  of  the  opinion  that 
petitioner,  should  be  authorized  to  set  aside  for  depreciation  an 
amount  equal  to  1  per  cent  of  the  value  of  its  depreciable  prop- 
erty for  depreciation,  and  that  this  will  be  found  reasonably  ade- 
quate and  sufficient 

Keeping  in  mind  the  source  from  which  the  investment  in  this 
property  was  derived,  the  interest  of  the  citizens  of  Bluflfton  who 
are  its  owners,  and  considering  that  it  pays  no  taxes  and  was 
organized  not  as  a  profit  making  enterpriae,  but  to  furnish  pure 
and  potable  water  to  the  city  and  its  inhabitants  at  the  lowest 
possible  price  sufficient  to  operate  and  maintain  it,  and  to  pro- 
vide for  its  reasonable  growth,  the  Commission  is  of  the  opinion 
that  it  is  entitled  to  sufficient  revenues  to  pay  the  following 
amounts : 

Reasonable  operating  and  maintenance  expenses $9,903.24 

Six  per  cent  return 4,800.00 

One  per  cent  ol  the  depreciable  property  for  depreciation 784.85 

Total    $16,488.0« 

The  Public  Service  Commission  of  Indiana  therefore  finds 
that  rates  should  be  fixed  sufficient  to  yield  a  revenue  of  $15,- 
488.09  per  annum.  If  the  same  amount  of  wat«r  is  consumed  in 
1919  as  in  1918,  the  rates  fixed  herein  will  yield  approximately 
this  amount. 

The  law  provides  that  whenever,  upon  investigation,  the  Com- 
mission shall  find  any  rate,  toll,  charge,  schedule,  or  joint  rate 
or  rates  of  any  public  utility,  unjust,  unreasonable,  insufficient, 
or  unjustly  discriminatory  or  preferential,  the  Commission  shall 
ascertain  the  expenses  incurred  by  the  Commission  upon  such 
investigation,  and  shall  direct  such  public  utility  to  pay  to  the 
treasurer  of  the  state,  within  twenty  days  from  the  date  of  said 
order,  such  expenses  so  incurred. 

The  Commission  finds  that  the  following  expenses  were  in 
curred  by  the  Commission  in  the  investigation  of  this  case: 


Name. 

Days. 

Salary. 

Hotel. 

R.  R.  Fare. 

Total 

H.  V.  Weng^r 

6  • 

1 
5 
3 

$36.00 
5.00 
6.77 
4.81 

$6.00 

9.66 
6.00 

$5.42 

4.87 
6.36 

$47.42 

5.00 

42.72 

25.79 

W.  H.  Beck 

Fred  E.  Swain   

L.  D.  Bledsoe  

14            $51.58 

$21.00 

$16.65 

$120.93 
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It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana^  that  the  city  of  Bluffton  shall  desist  from  enforcing  its 
present  discriminatory  and  unlawful  schedule  of  water  rates,  and 
shall  file  on  or  before  June  1,  1919,  effective  on  date  of  filing  the 
following  just  and  reasonable  schedule  of  rates : 

1,000 
Gallons. 

For  first     16,000  gals,  per  six  months  $.23 

For  next     30,000  gals,  per  six  months 21 

For  next     46,000  gals,  per  six  months 19 

For  next     76,000  gals,  per  six  months 17 

For  next   100,000  gals,  per  six  months 13 

All   over  266,000  gals,  per  six  months 11 

Per  Annum. 

Jdinimum  charge  for  metered  consumption  $7.00 

Rre  hydrants  60.00 

It  is  further  ordered  that  petitioner  set  aside  annually  for  de- 
preciation 1  per  cent  of  the  value  of  its  depreciable  property,  t. 
€.,  $78,485,  plus  the  cost  of  any  additions,  extensions,  and  better- 
ments subsequent  to  this  order. 

It  is  further  ordered  that  petitioner  shall  pay  into  a  deprecia- 
tion fund  the  moaeys  provided  for  depreciation,  which  fund  shall 
be  held  separate  and  handled  with  proper  accounting;  that  there 
shall  be  paid  out  of  this  fund  all  costs  of  meeting  depreciation. 
Moneys  accumulating  in  said  fund  should  be  invested,  and,  if 
invested,  such  investment  shall  be  made  in  government  or  other 
hi^-grade  listed  securities  which  shall  return  to  said  fund  not 
less  than  4  per  cent  interest  per  annum;  or  petitioner  may  bor- 
row from  this  fund,  for  a  period  of  not  to  exceed  one  year,  money 
to  cover  not  more  than  75  per  cent  of  the  cost  of  new  construc- 
tion, extensions,  or  additions  to  the  property, — items  properly 
chargeable  to  capital  account, — ^but,  in  such  event,  petitioner 
shall  pledge  to  said  fund  its  own  note  or  bonds  bearing  interest 
at  the  rate  of  not  less  than  4  per  cent  per  annum.  Such  moneys 
so  borrowed  by  petitioner  shall  be  repaid  in  full  within  one  year. 
In  handling  such  fund,  petitioner  will  be  held  strictly  responsible 
for  its  safe  investment,  proper  administration,  and  accounting. 
Said  accounting  shall  be  double  entry,  with  the  asset  account 
designated  "depreciation  fund;"  the  liability  account  shall  be 
designated  as  "depreciation  reserve." 

It  is  further  ordered  that  within  twenty  days  of  the  receipt  of 
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this  order,  the  citj'  of  Bhiffton  shall  pay  to  the  treasurer  of  state 
through  the  secretary  of  this  Commission,  the  sum  of  $120.93, 
expenses  incurred  by  the  Commiseion  in  the  investigation  of  this 
ease. 

Note. — ^Apportionment. 

1.  Telephones,  130. 
JI.  Water,  ISO. 
Ill,  Utility  operating  several  departments^  1^2 » 

J.  Telephones, 

In  Ee  Richland  Teleph.  Co.  U-1319,  Sept.  30,  1918,  an  applica- 
tion for  authority  to  increase  telephone  rates,  a  distribution  of 
expenses  was  made  to  the  various  classes  of  service.  The  Wisconsin 
Commission  said :  "The  bases  upon  which  certain  items  as  operators' 
salaries  and  commercial  expense  are  to  be  distributed  is  self-evi- 
dent. On  the  other  hand,  items  such  as  rent,  light,  heat,  water,  etc., 
have  been  broken  up  and  the  results  apportioned  under  different 
bases.    Bent,  for  example,  is  divided  on, 

(a)  Weighted  traffic,  on  the  basis  of  the  space  occupied  bv 
operators,  * 

(b)  Lines,  oil  the  space  occupied  by  the  switchboard  and  terminal 
racks, 

(c)  Billing  and  direct  to  other  utilities  on  the  space  occupied  by 
the  commercial  departments ;  and 

(d)  Overhead,  on  the  space  occupied  by  the  general  office. 
Similar  reasoning  has  been  followed  in  distributing  the  other 

items  of  expense  incident  to  central  office.  In  all  cases  due  con- 
sideration has  been  giv^n  to  the  local  conditions  affecting  the  situa- 
tion and  adjustmeuts  made  to  meet  these  conditions.  For  instance, 
light  is  apportioned  upon  the  same  basis  as  rent,  but  its  distribution 
is  modified  to  meet  the  probable  greater  use  made  by  the  operating 
department.  Labor  and  maintenance  expense  of  central  office  is 
distributed  upon  various  bases  because  of  the  nature  of  the  different 
items  of  detailed  expense  entering  into  their  make-up.  All  other 
items  are  apportioned  in  their  entirety  under  the  basis  seeming 
most  reasonable.*' 

JJ.  Walter. 

In  Re  Commonwealth  \Vater  Co.  Dec.  30,  1918,  in  apportioning 
the  revenue  to  be  received  from  various  municipalities  served  by  a 
water  company,  the  New  Jersey  Commission  said :  "In  determining 
the  total  number  of  inch  feet  of  mains  assigned  to  each  municipality, 
certain  assumptions  must  be  made  with  reference  to  the  allocation 
P.U.RJ919E. 
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of  the  transmission  mains.  This  method  in  general  is  as  follows: 
The  entire  piping  system  is  divided  into  transmission  and  distribu- 
tion mains  by  treating  all  mains  10  inches  and  larger  as  transmission 
mains,  and  all  mains  8  inches  down  to  4  inches  as  distributing 
mains.  The  number  of  inch  feet  in  a  given  transmission  main  sup- 
plying more  than  one  service  district  is  divided  in  proportion  to  the 
population  in  each  service  district^  and  all  transmissicNci  mains  sup- 
plying but  one  service  district  would^  accordingly,  be  charged  to 
the  one  district  which  they  serve/' 

In  Wyomissing  v.  West  Beading  Water  Co.  Complaint  Docket 
No.  1645^  KoUer  t«  West  Beading  Water  Co.  Complaint  Docket  No. 
1655^  Machemer  v.  West  Beading  Water  Co.  Complaint  Docket  No. 
1661;  and  West  Beading  v.  West  Beading  Water  Co.  Complaint 
Docket  No.  1663,  Oct.  )^,  1918,  the  Pennsylvania  Commission,  in 
eoneidering  the  apportionment  of  the  value  of  water  plants  as  be- 
tween the  fire  protection  service  and  domestic  consumers'  service, 
said  that  there  were  two  theories  of  apportionment, — excess  and  the 
proportional  plant  theory  based  upon  peak  load^  The  first  theory 
assumes  that  the  plant  is  primarily  designed  for  general  service, 
and  that  fire  protection  service  should  be  charged  only  with  costs 
clearly  excess  in  their  nature ;  this  method  does  &ot  recognize  fully 
the  fire  protection  actually  given  by  a  system.  The  proportioned 
plant  method  assumes  that  the  plant  was  installed  to  perform  both 
functions,  and  that  it. performs  them  to  ihe  0ame  degree  of  efficiency. 
The  Commission  went  on  to  say:  "Strong  arguments  can  be  pre- 
sented for  or  against  either  viewpoint.  The  problem  is  not  one 
that  permits  of  absolute  numerical  determination,  and  within  limits 
variations  in  the  determination  will  merely  result  in  a  transfer  of 
the  burden  from  the  individuals  as  patrons  of  the  company  to  the 
individuals  as  members  of  the  conamunity  or  municipal  corporation^ 
or  vice  versa/' 

In  Be  South  Milwaukee  (Wis.)  11-1219,  Oct.  4,  1918,  65.5  per 
cent  of  capacity  expenses  were  apportioned  to  the  general  service, 
44.5  per  cent  to  fire  protection  service,  99.5  per  cent  of  output  ex- 
penses to  the  general  service,  and  .5  per  cent  to  fire  protection,  51.4 
per  cent  of  taxes,  depreciation,  and  interest  to  the  general  seiTice, 
and  48.6  per  cent  to  fire  protection  serviee. 

In  Be  Calais  Water  &  P.  Co.  (Me.)  F.  C.  167,  Sept.  30,  1918,  the 
operating  revenues  of  the  company  were  divided  according  to  gen- 
eral and  fire  protection  purposes;  76.7  per  cent  being  assigned  to 
domestic,  commercial,  and  industrial  uses,  and  23.3  per  cent  to  fire 
protection. 

In  Be  Orand  Bapids  Waterworks  &  Lighting  Commission,  TJ- 
1421,  Oct.  26,  1918,  in  speaking  of  the  cost  of  fire  protection  in  the 
city  of  Grand  Bapids,  the  Wisconsin  Commission  said :  ^*The  popu- 
lation of  the  city  is  given  at  7,500,  making  a  per  capita  fire  pro- 
P.U.B.1919K 
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tection  charge  of  slightly  over  61  cents.  The  information  and  data 
which  the  Commission  has  gathered  covering  the  costs  of  fire  pro- 
tection in  various  other  cities  in  the  state  of  similar  size  and  char- 
acter convince  us^  without  making  a  detailed  analysis,  that  the  per 
capita  charge  of  61  cents  is  considerably  below  the  cost  of  furnishing 
this  kind  of  service.  It  is  usually  found  in  our  investigations  that 
about  one  half  of  the  total  fixed  charges  of  a  water  plant  should 
be  charged  against  fire  protection  in  addition  to  a  small  portion  of 
the  output  expenses/' 

IJI.  utility  operating  several  departments. 

It  is  improper  to  charge  the  fixed  expenses  of  a  utilily  whose 
plant  is  used  jointly  for  furnishing  electric,  water,  and  heating 
service,  wholly  to  the  electric  department.  Piercy  v.  Citizens^  Gas 
Electric  &  Heating  Go.  (111.)  No.  4896,  March  18,  1918. 

While  the  use  of  the  equipment  may  be  a  proper  basis  of  the 
necessary  apportionments  of  property  accounts  between  the  dif- 
ferent departments  of  a  utility,  the  Illinois  Commission,  in  the 
exercise  of  its  judgment^  will  give  consideration  to  those  other 
factors  which  influence  an  equitable  solution,  such  as  the  relative 
importance  of  the  various  utility  services,  the  necessities  of  the 
community,  and  the  effect  which  the  decision  will  exert  upon  the 
conduct  of  the  enterprise  and  the  welfare  of  the  consumers  and 
citizens.    Ibid. 

Beadiness  to  serve  charges  are  not  properly  apportionable  between 
the  different  departments  of  a  utilily  on  a  capacity  basis,  as  other 
considerations  tiian  the  operating  details  of  the  plant  may  govern, 
such  as  the  relative  importance  of  the  different  branches  of  the 
service  in  determining  the  expenses  and  revenues  of  the  company 
as  a  whole,  the  necessities  of  the  service,  the  characteristics  of  the 
service  and  consumers,  and  other  questions  relating  to  a  broad 
public  policy.    Ibid. 


KANSAS  PUBIilC  UTILITIBS  COMMISSION. 

BE  EANSAS  CITY  EAILWAYS  COMPANY. 

[Docket  No.  2443.] 

Cemtniseions  —  Jurisdiction  —  One-city  utility, 

1.  A  street  railway  operated  in  four  cities,  operating  over  its  lines 
interurban  cars  of  other  companies,  and  affording  continuous  passagt 
between  cities  of  the  state,  is  not  a  "one-city  utility"  so  as  to  depriv* 
the  Kansas  Commission  of  jurisdiction  thereover, 
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Eaie9  —  Jurisdietiwi  of  CammUaUm  —  Jnter^iate  Commerce, 

2.  The  Kansas  Commission  is  not  deprived  of  jurisdiction  over  the 
rates  of  a  railway  company  because  of  the  fact  that  it  is  engaged  in 
interstate  eonuneroe,  if  it  assumes  no  jurisdiction  over  interstate  rates. 

ConMtit^UnuA  law  —  Jmpaintient  of  ccmfrool. 

3.  The  Kansas  Commission  has  power  to  increase  the  rates  of  a 
street  railway  company,  notwithstanding  a  limitation  in  a  yalid  con- 
tract between  a  municipality  and  the  railway. 

Bates  —  MufUcipml  contract  —  Policy  as  to  ahrogating, 

4.  The  rates  of  street  railway  should  be  increased  beyond  the 
amount  fixed  by  municipal  contracts  only  when  it  clearly  appears  that 
the  public  interest  requires  it. 

Bates  —  Contract  —  Consent  to  modification  of  terms. 

5.  In  performing  its  duty  with  reference  to  the  alteration  of  rates 
governed  by  contract  between  a  municipality  and  a  utility,  the  Kansas 
Commission  will,  in  so  far  as  possible,  place  itself  in  the  same  position 
that  the  city  would  have  occupied,  had  the  Commission  never  been 
created,  and  consent  to  svch  a  change  in  rates  as  will  make  good  serv- 
ice possible. 

Betum  —  Increased  operating  expenses  ^  War  Imrdens  •-  Who 
should  hear, 

6.  The  policy  of  requiring  a  public  utility  to  bear  its  own  bur- 
dens and  such  extra  burdens  as  have  been  placed  upon  it  by  increased 
cost  of  operation  incident  to  war,  and  more  or  less  temporary  in  char- 
acter, should  not  be  carried  so  far  as  to  render  the  company  unable  to 
serve  the  public  efficiently. 


ValuatioH  —  Necessitp  of  for  rate'moMng  purposes. 

Discussion  of  necessity  of  valuation  as  a  basis  for  rate-making, 
p.  141. 
Bates  —  Street  railtcay  —  Ztme  and  fUU  rates. 

Discussion  of  inadequacy  and  discriminatory  character  of  flat 
street  railway  rates,  and  advantages  of  the  sone  system  of  charging, 
p.  141. 

[April  10,  1919.] 

Application  for  permission  to  increase  street  railway  rates; 
denied. 

Appearances:  Clyde  Taylor,  O.  L.  Miller,  Frank  Hagerman, 
and  E.  J.  Higgins,  Attorneys,  for  the  applicant;  H.  J.  Smith, 
City  Attorney,  A.  H.  Skinner,  William  Drennon,  Assistant  City 
Attorneys,  A.  L.  Berger,  Counsel,  for  the  city  of  Kansas  City; 
Fred  S.  Jackson,  Attorney,  Al  E.  Helm,  Commerce  Counsel,  for 
the  Commission. 

Huggins,  Commissioner:  On  April  1, 1918,  the  Kansas  City 
Railways   Company   (hereinafter  called  "the  Railways   Com- 
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pany")  filed  an  application  witli  tHis  Commission/  asting  for 
authority  to  file  an  amended  schedule  of  rates  increasing  its  pas- 
senger fares  in  the  city  of  Kansas  City,  Kansas^  and  in  the  city 
of  Rosedale,  Kansas,  from  6  cents  to  6  cents  per  passenger.  In 
due  course  of  procedure,  and  after  notice  and  after  disposition 
of  various  motions,  etc.,  the  Commission  was  proceeding  to*  the 
trial  of  said  application  at  Kansae  City,  Kansas^  on  June  18^ 
1918,  when  the  municipal  authorities  of  Kansas  City,  Kansas 
(hereinafter  called  *'the  city"),  procured  an  order  to  issue  out 
of  the  district  court  of  Wyandotte  county,  enjoinii^g  t}ie  ComT 
mission  from  hearing  the  same. 

This  transferred  the  controversy  from  the  Commission  to  the 
courts,  resulting  in  a  trial  in  the  district  court  of  Wyandotte 
county,  which  court  permanently  enjoined  the  Commission  from 
trying  said  application.  The  matter  was  appealed  from  the  dis- 
trict court  to  the  supreme  court.  In  due  cotirse  of  time,  the 
supreme  court  rendered  its  decision  upholding  the  right  of  this 
Commission  to  hear  the  application,  but  not  deciding  the  juris- 
dictional questions  which  bad  been  raised  by  the  city.  After  the 
decision  of  the  supreme  court,  the  city  filed  with  this  Commission 
an  answer  to  the  application  of  the  Railways  Company.  Said 
answer  sets  up  defensea,  in  substan.ce,  sa^  followa:     ' 

First  That  the  Railways  Company  is  what  is  known  as  a 
"one  city  utility,"  and  therefore  this  Commission  has  no  jurisdic- 
tion to  determine  the  matters  in  controversy  here  or  to  fix  rates. 

Second.  That  the  Railways  Company  is  engaged  in  interstate 
commerce,  and  therefore  all  questions  here  presented  are  outside 
the  jurisdiction  of  this  Commission. 

Third.  That  the  Railways  Company  is  operating  under  a  fran- 
chise contract  with  the  city,  and  that  the  contract  rights  result- 
ing therefrom  cannot  be  disturbed  by  this  Commission.    And 

Fourth.  That  under  the  facts,  the  Railways  Company  should 
sustain  its  own  burdens  imposed  upon  it  by  reason  of  increased 
cost  of  operation,  and  that  such  burdens  should  not  be  placed  up- 
on the  public. 

On  October  30,  1918,  after  the  decision  of  the  supreme  court 
as  aforesaid,  and  after  the  issues  had  been  joined  by  the  filing 
of  the  city's  answer,  a  hearing  was  had  before  the  Commission 
at  Kansas  City,  Kansas.     Much  evidence  was  introduced  by 
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both  parties,  but^  at  the  close  of  said  hearing,  both  parties  de- 
sired a  continuance  to  some  suitable  date  to  be  fixed  by  the  Com- 
mission. However^  owing  to  litigation  with  reference  to  pasr 
senger  fares  in  Kansas  City,  Missouri,  then,  pending  in  the 
supreme  court  of  that  state,  the  Railways  Company  did  not  in- 
sist upon  proceeding  with  its  application  before  this  Commis- 
sion imtil  the  Missouri  matter  had  been  determined.  The  hear- 
ing of  the  application  was,  therefore,  not  resumed  before  this 
Commission  until  on  the  28th  day  of  January,  1919,  at  which 
time  much  additional  evidence  was  taken,  and  time  was  asked 
by  both  sides  to  file  printed  abstracts  of  the  evidence,  and  briefs 
and  arguments  by  counseL 

[1]  The  matter  is  now  before  us  for  a  final  decision.  Its 
importance,  both  as  to  property  rigbta  and  as  to  the  principles 
involved,  is  such  as  to  make  it  appropriate  that  the  order  should 
be  explained  by  a  formal  opinion.  We  will  first  discuss  the 
questions  raised  as  to  the  jurisdiction  of  this  Commission  to 
hear  and  determine  the  mattei*8  presented  by  the  application.  If 
the  Commission  has  no  jurisdiction,  then  no  order  should  be 
made  except  an  order  of  dismissal.  Does  this  Commission  have 
jurisdiction  of  this  matter? 

As  to  the  objection  that  the  Railways  Company  is  a  ^^one- 
city  utility,'^  the  evidence  clearly  shows  that  the  applicant  owns 
and  operates  street  railway  lines  in  the  city  of  Kansas  City, 
Kansas,  Rosedale,  Kansas,  Kansas  City,  Missouri,  and  Inde- 
pendence, Missouri.  It  also  operates  over  its  lines  through  Rose- 
dale  and  Kansas  City,  Kansas,  interurban  cars  owned  by  other 
companies  who  operate  in  and  out  of  the  four  cities  named,  and 
into  other  towns  and  villages  and  cotmtry  communities  adjacent 
thereto.  There  is  a  physical  connection  between  the  tracks  and 
other  facilities  in  Rosedale,  Kansas,  and  in  Kansas  City,  Kan- 
sas, although  said  physical  connection^  for  a  part  of  the  way  be- 
tween the  two  cities,  is  situated  in  the  state  of  Missouri.  Nev- 
ertheless, passengers  can  board  the  cars  belonging  to  the  Rail- 
ways Company  in  Rosedale,  Kansas,  and,  by  a  continuous  pas- 
sage, be  transported  to  various  points  within  the  city  of  Kansas 
City,  Kansas.  Also  passengers  patronizing  the  various  inter- 
urban lines  mentioned  can  board  other  cars  at  towns,  villages, 
and  at  country  way  stations,  and  be  transported  therefrom  to 
P.U.R.1919E. 
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Bosedale  and  Kansas  City^  Kansas.  In  view  of  these  facts,  the 
Commission  holds  that  this  utility  is  not  in  the  sense  of  the 
statute  a  ".one-city  utility,"  but  that  it  is  within  the  jurisdiction 
of  this  Commission. 

[2]  The  city  also  claims  that  the  Railways  Company,  being 
engaged  in  interstate  commerce,  is  not  within  the  jurisdiction 
of  this  Commission.  In  that  regard,  the  Commission  will  make 
no  attempt  to  issue  any  order  which  can  in  any  wise  affect  the 
interstate  traffic.  Any  order  which  may  be  made  by  this  Commia- 
sion  will  have  reference  solely  and  only  to  fares  charged  passen- 
gers who  board  cars  within  the  state  of  Kansas  and  whose  journey 
ends  still  within  the  limits  of  the  state  of  Kansas.  We  will  as- 
sume no  jurisdiction  over  fares  to  be  charged  passengers  passing 
from  the  state  of  Missouri  into  the  state  of  Kansas  or  from  the 
state  of  Kansas  into  the  state  of  Missouri. 

[3,  4]  A  more  serious  question  arises  as  to  the  jurisdiction  of 
this  Commission  to  fix  rates  or  fares  in  this  case,  because  of  the 
fact  that  in  December,  1902,  the  city  passed  an  ordinance  defin- 
ing, among  other  things,  the  fares  to  be  charged  passengers  by 
the  predecessors  of  the  Railways  Company,  which  said  ordi- 
nance was  promptly  accepted  in  writing  by  the  said  predecessors 
of  the  Railways  Company,  and  thus  became  a  contract  between 
the  parties.  A  very  plausible  argument  is  advanced  in  this  mat- 
ter to  the  effect  that  said  ordinance  and  its  acceptance  does  not 
constitute  a  valid  contract  between  the  parties,  for  the  reason 
that  it  is  claimed  the  city  was  not  vested  with  the  power  to  make 
such  a  contract.  However,  in  arriving  at  our  conclusions,  we 
prefer  to  assume  that  the  contract,  when  made,  was  a  valid 
contract  between  the  city  and  the  Railways  Company.  This  be- 
ing the  case,  the  pertinent  question  is :  Has  the  Public  IJtilitieB 
Commission  any  authority  to  fix  and  establish  rates  notwith- 
standing the  contract  ?  This  Commission  is  of  the  opinion  that 
it  has  the  authority  so  to  do  for  the  following  reasons :. 

First  The  power  to  fix  rates  to  be  charged  by  public  utilities 
to  the  public  for  services  rests  primarily  with  the  state. 

Second.  If  the  city  had  power  and  authority  to  make  the  con- 
tract in  question  (which  we  are  assuming  it  did  have),  it  re- 
ceived that  power  from  the  state  by  authority  conferred  hj  stat- 
ute. 
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Third.  The  state  having,  without  consideration  and  pureljr 
as  a  matter  of  public  policy,  granted  to  the  cily  the  power  to  fis 
rates  by  ordinance,  still  has  the  power  to  take  back  that  author- 
ity and  deprive  the  city  of  it,  and  to  resume  the  power  and 
authority  to  fix  rates,  which  it  had  originally. 

FourtiL  By  the  enactment  of  chapter  238  of  the  Session 
Laws  of  the  state  of  Kansas  for  1911,  known  as  the  ^Tublic 
Utilities  Law,"  the  state  did  take  back  and  resume  the  author- 
ity to  make  such  regulations,  and  to  fix  rates  and  fares  in  matr 
ters  of  this  kind. 

Fifth.  The  Public  Utilities  Commission,  by  virtue  of  said 
diapter  238,  is  by  the  sovereign,  the  state,  designated  and  ap« 
pointed  as  the  instrumentality  by  means  of  which  the  state 
wields  its  power  and  authority  in  such  matters.  However,  such 
power  should  be  exercised  only  when  it  clearly  appears  that  the 
public  interest  requires  it. 

The  legislature,  by  the  terms  of  said  chapter  288,  imposed 
upon  this  Commission  the  duty  of  requiring  every  public  utility 
governed  by  the  provisions  of  the  act  to  furnish  "reasonably 
efficient  and  sufficient  service,"  and  to  establish  "just  and  rea- 
sonable rates,"  and  to  make  "just  and  reasonable  rules,  classifi- 
cations,  and  regulations ;"  and  declared  to  be  unlawful  and  void 
every  "unjust  or  imreasonably  discriminatory  or  unduly  prefer- 
ential rule  or  regulation,  classification,  rate,  etc;"  and  gave 
power  to  this  Commission,  after  notice  and  hearing,  to  require 
any  public  utility  governed  by  the  provisions  of  said  chapter  to 
establish  and  maintain  just  and  reasonable  rates,  and  maintain 
reasonably  sufficient  and  efficient  service. 

[6]  In  performing  its  duty  under  the  terms  of  said  chapter, 
this  Commission  should,  and  will,  in  so  far  as  possible  in  this 
case,  place  itself  in  the  same  position  liiat  the  city  would  have 
occupied  had  the  Commission  never  been  created  by  the  enact- 
ment of  said  chapter.  If,  therefore,  under  all  the  facts  and  cir- 
cumstances shown  by  the  evidence,  it  appears  that  the  contract 
rate  is  noncompensatory  and  the  insistence  upon  such  contract 
rate  will  seriously  impair  the  service,  it  would  clearly  be  the 
duty  of  the  city  itself  to  conserd  to  such  a  change  in  rates  as 
would  make  good  service  possible.  The  Commission  must  as- 
sume that  the  city  would  have  so  acted  had  the  legislature  not 
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deprived  it  of  its  power  so  to  do.  We  take  it  that  the  legiola- 
tiire,  in  placing  upon  this  Commission  the  duty  of  fixing  reason- 
able rates,  had  in  mind  that  an  unreasonably  low  rate,  as  well 
as  an  unreasonably  high  rate,  would  prove  disastrous  to  the 
service  and  detrimental  to  the  interest  of  the  public. 

[6]  In  this  connection,  and  referring  to  the  fourth  answer 
and  defense  of  the  city, — that  is  to  say,  the  claim  of  the  city 
that  the  Railways  Company  should  bear  its  own  burdens  and 
such  extra  burdens  as  have  been  placed  upon  it  by  increased 
cost  of  operation  incident  to  the  war  and  more  or  less  temporary 
in  their  character, — we  wish  to  state  that  we  think  the  city's 
position  upon  that  point  is  correct.  It  should  be  remembered, 
however,  that  if  such  burdens  are  so  heavy  that  they  cannot  be 
borne  by  the  Railways  Company,  and  that  because  thereof  the 
Railways  Company  will  be  unable  to  render  efficient  and  suffi- 
cient service  to  the  public,  it  will  be  just  as  much  the  duty  of 
this  Commission  to  raise  rates  as  it  would  be  in  the  other  case 
to  lower  rates.  In  other  words,  the  service  to  the  public  should 
be  the  first  consideration. 

The  Railways  Company  complains  that  under  the  5-cent  flat 
fare  heretofore  charged  per  passenger,  it  is  operating  at  a  loss; 
that  the  increased  costs  of  operations  occurring  since  the  begin- 
ning of  the  European  War  are  very  great ;  and  that  unless  grant- 
ed relief  in  the  way  of  an  advance  in  fares,  it  will  be  unable  to 
meet  its  operating  expenses,  and  consequently  that  its  usefulness 
as  a  public  utility  will  be  greatly  impaired  if  not  entirely  de- 
stroyed. A  large  volume  of  evidence  has  been  introduced  as  to 
tlie  increased  costs  of  operation. 

The  evidence,  however,  shows  that  for  a  period  of  three  years 
beginning  with  July  8,  1914,  the  Railways  Company  paid  its 
operating  expenses,  including  taxes  and  interest,  and  had*  a  sur- 
plus for  said  three  years  in  about  the  amount  of  $1,400,000. 
Out  of  this  surplus,  dividends  were  paid  to  stockholders  amount- 
ing, in  the  aggregate,  to  $500,000  in  three  semiannual  dividends 
of  2J  per  cent  each.  A  very  large  element  going  to  make  up  the 
costs  of  operation  is  the  element  of  interest.  The  bonded  indebt- 
edness is  approximately  $29,000,000,  and  there  is  a  floating  in- 
debtedness of  approximately  $425,000.  A  valuation  and  ap- 
praisement of  the  entire  system  of  the  Railways  Company  was 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


m  KANSAS  <;JTO  RAILWAYS  CO;  139 

made  by  appraisers  appointed  by  the  United  States  court  in 
June,  1913.  The  only  evidence  of  actual  value  before  this  Com- 
mission is  that  appraisement,  together  with  evidence  of  capital 
expenditures  at  various  times  since  the  appraisement.  This 
appraisement,  with  said  capital  additions,  shows  a  total  value  of 
nearly  $35,000,000.  The  only  additional  evidence  of  the  value 
of  the  Kansas  side  property  is  the  value  placed  upon  it  by  the 
State  Tax  Conmussion.  As  to  the  bonded  indebtedness,  the 
evidence  before  this  Commission  at  this  time  is  such  that  we  can- 
not judge  with  any  degree  of  satisfactory  accuracy  as  to  whether 
the  bonded  indebtedness  is  based  upon  actual  appraised  values, 
or  whether  there  is  in  it  an  element  of  estimated  or  book  values. 
In  other  words,  the  evidence  upon  the  question  of  physical  value 
and  of  the  bonded  indebtedness  is  in  a  more  or  less  unsatisfac- 
tory state  so  far  as  this  Commission  is  concerned. 

The  Railways  Company,  as  heretofore  stated,  operates  in  Mis- 
souri as  well  as  in  Kansas;  78.6  per  cent  of  its  trackage  is  in 
the  state  of  Missouri,  and  only  21.4  per  cent  in  the  state  of  Kan- 
sas. Approximately  84  per  cent  of  its  business  is  done  in  the 
8tate  of  Missouri,  and  only  16  per  cent  in  the  state  of  Kansas. 
Of  the  16  per  cent  of  its  business  originating  in  Kansas,  approx- 
imately 70  per  cent  of  the  same  is  interstate, — that  is  to  say,  is 
the  carriage  of  passengers  who  board  the  cars  within  the  state 
of  Kansas  but  are  transported  across  the  line  and  into  the  state 
of  Missouri.  The  longest  conitinuous  journey  which  a  passenger 
can  take  upon  the  system  within  the  state  of  I^ansas  is  approxi- 
mately 5  miles,  while  the  Ipngest  distance  interstate  passage  that 
a  passenger  can  take  upon  the  lines  of  the  Railways  Company  is 
approximately  18  miles.  It  will  therefore  be  seen  that  it  is  a 
matter  of  no  small  difficulty  to  ascertain  and  determine  what 
would  be  a  fair  and  reasonable  passenger  rate  for  the  intrastate 
Kansas  passengers  to  pay. 

It  is  also  a  difficult  matter  to  ascertain  and  determine  what 
proportion  of  the  expenses  of  operation,  etc,  should  be  charged 
against  that  portion  of  the  system  which  is  in  Kansas,  and  what 
proportion  of  the  revenues  derived  from  the  business  should  be 
credited  to  the  Kansas  part  of  the  system,  "ifhe  system  as  a 
whole,  in  so  far  as  the  evidence  presented  to  this  Commission  is 
concerned,  appears  to  be  operating  at  a  loss.  There  are,  how- 
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ereTy  some  apparent  discrepancies  in  the  figures  presented  which 
throw  some  douht  upon  their  accuracy.  The  methods  and  bases 
used  by  the  Railways  Company  in  allocating  the  expenses  and 
revenues  to  the  Kansas  property  are  not  entirely  satisfactory  to 
the  Commission,  but  owing  to  other  considerations  herein  stated, 
no  detailed  statement  of  these  matters  is  considered  necessary 
or  advisable.  The  surplus  earned  for  the  three  years  beginning 
July  8,  1914,  has,  according  to  the  Railways  Company's  evi- 
dence, been  changed  to  a  deficit. 

The  expenses  of  operation  during  the  fiscal  year  ending  June 
30,  1918,  as  shown  by  the  evidence  introduced  by  the  Railways 
Company,  are  approximately  as  follows: 

Interest  charge    $l,499.016.i>fJ 

Operating   expenses 6,306,416.35 

Taxes    , 517,125.18 

Auxiliary  expenses   ( Power  house,  etc. ) 1,138,337.27 

Total     $8,461,495.36 

Revenues  for  the  same  period,  as  sho^vn  by  the  evidencel  intro- 
duced by  the  Railways  Company,  are  approximately  as  follows: 

Transportation  $6,622,706.17 

Revenues  from  other  operations,  etc  104,892.60 

Sale  of  power    1,252,561.59 

Miscellaneous  revenues    29,596.10 

Total    $8,009,756.46 

Deficit    $   451,738.90 

Evidence  was  introduced  by  the  Railways  Company,  showing 
expenses  and  revenues  for  the  three  months  beginning  July  1st 

and  ending  September  30,  1918,  and  are  as  follows: 

Eofpenaea 

Operating   expenses    $1,466,733.71 

Taxes    128,631.23 

Auxiliary  expenses  (Power  houae,  etc.)    381,729.40 

Interest    440,451.75 

$2,417,546.09 
Revenuet 

Transportation     $1,^64,149.84 

Revenues  from  other  operations,  etc 22,068.44 

Sale  of  power    404,694.62 

Miscellaneous  revenues    3,628.47 

ToUl     $2,294,541.37 

Deficit  for  the  three  months   $    123,004.72 

As  heretofore  stated,  an  application  for  an  increase  of  passen- 
ger fares  from  6  cenfe  to  6  cents  was  made  by  the  Railways  Com- 
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pany  to  the  Public  Service  Commission  of  the  state  of  Missouri, 
aBd  was  by  that  CommisBion  granted,  and  the  action  of  said 
Commission  was  later  sustained  by  the  supreme  court  of  the 
state  of  Missouri.  It  is  admitted  by  the  Bailways  Company 
that  the  increaaed  revenue  afforded  by  said  6-cent  fare  will  in 
due  time,  under  normal  conditions,  materially  alter  the  situation 
shown  by  the  figures  above  given. 

The  Railways  Company  attempts  to  make  an  allocation  of 
the  physical  value  and  of  the  indebtedness  and  of  the  revenues 
and  expenses  to  the  Kansas  side  property.  The  figures  given 
by  the  company  as  to  thia  allocation  are,  of  course,  more  or  less 
of  an  estimate.  This  Commission  is  not  satisfied  with  the  evi- 
dence as  to  the  physical  values  of  the  Kansas  side  property.  The 
allocaticm  made  by  the  company  in  its  evidence  gives  the  Kan- 
sas side  values  at  $5,400,784.51.  It  also  appears  in  the  evidence 
that  the  State  Tax  Commission  of  Kansas  places  a  valuation 
upon  the  said  property  for  the  purposes  of  taxation,  amounting 
to  $4,012,411.  As  stated  before,  neither  of  these  valuations  is 
satisfactory. 

It  is  the  policy  of  this  Commission,  in  cases  of  such  magnitude 
as  the  one  now  before  us,  to  require  a  physical  appraisal  of  the 
property  used  and  useful  in  rendering  public  service,  before  fix- 
ing  rates  to  be  paid  for  such  service,  and  especially  before  alter- 
ing or  changing  rates  which  have  existed  for  a  long  term  of 
years.  We  recognize  the  fact  that  capitalization  and  bonded  in- 
debtedness and  nmny  other  elements  may,  and  should,  be  given 
consideration  in  fixing  rates ;  but  we  are  of  the  opinion  that  the 
principal  factor,  at  least  the  most  satisfactory  element,  entering 
into  the  valuation  which  should  be  made  of  a  public  utility  for 
the  purpose  of  rate  making,  is  the  actual  fair  physical  value  of 
the  plant  and  property,  which  is  used  and  which  is  useful  in  ren- 
dering the  service. 

Another  proposition  which  the  Commission  feela  ia  entitled 
to  serious  consideration  in  this  case  is  the  question  of  the  ^'flat 
rate"  and  the  'long  and  short  hauL"  As  stated  before,  we  have 
no  jurisdiction  to  fix  rates  to 'be  paid  by  passengers  who  board 
cars  in  Kansas  and  are  transported  to  Missouri.  We  have  to  do 
only  with  passenger  fares  of  passengers  whose  entire  journey  is 
upon  trackage  located  within  the  state  of  Kansas.     This  Com- 
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mission  is  constrained  to  believe  from  the  evidence  which  is  be- 
fore it  that  much  of  the  difficulty  and  embarrassment  in  which 
the  Railways  Company  finds  itself  at  this  time  is  due  to  the  flat- 
rate  s^^tem  of  fares  which  is  in  use,  and  which  has  been  used, 
so  far  as-  the  evidence  shows,  from  the  beginning  of  the  street  rail- 
way business  in  the  two  Kansas  cities. 

The  flat  rate  has  been  found  to  be  inequitable  and  unprofita- 
ble in  practically  all  lines  of  public  service.  Time  was  when 
electric  current,  water,  and  gas  were  sold  upon  flat  rates.  Use 
it  and  pay  for  it ;  or  use  it  not  and  pay  for  it  just  the  same.  The 
$ituation  in  the  two  Kansas  cities  as  to  street  car  fares  is  much 
the  same,  and  it  might  be  said  in  passing  that  the  same  condi- 
tion seems  to  prevail  generally  in  the  cities  <rf  the  United  States. 
In  the  early  days  of  street  railway  transportation,  cars  were  pro- 
pelled by  horse  or  mule  power.  Cheap,  frail  cars  were  operated 
by  one  man,  without  heat  and  with  very  little  expense,  over 
light  rails  and  for  short  distances.'  The  fare  was  5  cents.  Later 
the  growth  of  the  cities  made  the  journey  too  long  for  the  horse, 
and  the  cable  system  was  put  in.  The  distance  of  the  haul  and 
the  expense  of  the  equipment  and  operation  became  much  great- 
er, but  the  fare  remained  the  same.  Later  still,  with  the  inven- 
tion of  the  trolley  car  and  the  tremendous  growth  of  the  cities, 
population  spread,  additions  were  laid  out  and  street  car  lines 
extended  to  them,  and  the  haul,  instead  of  being  1  or  2  or  S  or 
4  miles  became,  as  in  the  case  before  us,  17  or  18  or  even  26  or 
30  miles.  The  fare  remained  the  same, — 6  cents.  The  passen- 
ger who  boards  the  car  and  rides  four  or  five  blocks  pays  the 
same  fare  as  the  passenger  who  rides  a  distance  of  17  or  18  or 
20  miles. 

In  the  hearing  before  this  Commission,  testimony  was  received 
which  shows  that  the  great  financial  difficulties  now  being  expe- 
rienced by  many  of  the  street  railway  systems  of  this  country 
are  occasioned  largely  by  the  flat  rate,  single  fare  system,  and 
that  th6  time  may  soon  come  when  it  will  be  necessary  to  resort 
to  what  is  known  as  the  "zone  system," — ^that  is  to  say,  to  the 
laying  out  of  the  cities  served  by  the  street  railway  companies 
into  zones  so  that  the  passenger  riding  a  short  distance  will  pay 
a  unit  fare  of  probably  5  cents,  while  the  passengers  riding  a 
^eater  distance  will  pay  increased  fares.    If  such  a  zone  system 
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were  developed  and  applied  in  the  two  Kansas  cities,  it  would, 
we  believe,  judging  from  the  evidence  which  is  before  us  in  this 
ease,  be  unnecessary  that  passenger  fares  on  the  Kansas  side 
should  be  increased  over  the  5-cent  charge  provided  for  in  said 
franchise  contract.  In  fact,  the  practice  now  enforced  by  the 
Railways  Company,  as  shown  by  the  evidence,  of  stopping  cars 
passing  from  Kansas  into  Missouri  at  the  state  line  and  collect- 
ing the  extra  penny  from  each  of  the  ffassengers  is,  to  that  ex- 
tent, an  application  of  the  2one  system.  This  Commission  as- 
sumes no  jurisdiction  over  that  practice  of  the  Railways  Com- 
pany, but,  from  the  evidence  before  us,  considering  the  longer 
haul  involved,  we  are  not  prepared  to  Say  that  such  a  practice 
is  not  warranted  as  providing  a  proper  fare  to  be  charged  to  pas- 
sengers boarding  cars  in  Kansas  and  riding  over  into  the  state  of 
Missouri. 

The  Commission  is  not  unmindful  that  public  interest  re- 
quires that  investments,  wisely  and  conservatively  made,  in  se- 
curities issued  by  public  utility  concerns,  should  be  safeguarded 
and  protected  by  law.  Otherwise,  such  public  utility  concerns 
may  not  be  financed  at  reasonable  rates  of  interest,  and  the  pub- 
lic thereby  secure  good  service  at  reasonable  rates.  In  the  case 
before  us,  however,  the  evidence  introduced,  in  the  opinion  of 
the  Commission,  does  not  warrant  a  raising  of  the  5-cent  fare  to 
the  short  haul  passengers  on  the  Kansas  side.  The  evidence  is 
not,  in  the  opinion  of  the  Commission,  sufficient  to  warrant  the 
changing  of  a  contract  rate  which  has  been  in  force  and  effect  for 
more  than  fifteen  years;  nor  does  the  evidence  show  with  suf- 
ficient clearness  that  the  5-cent  fare,  as  applied  to  the  short  haul 
passengers,  is  unreasonably  low  or  noncompensatory ;  but,  on  the 
contrary,  the  6-cent  fare  would  be  unjust  and  "unreasonably  dis- 
criminatory.'^ 

ifothing  in  this  opinion  should  be  interpreted  as  seriously 
criticizing  or  in  any  other  manner  reflecting  upon  the  present 
management  of  the  Railways  Company.  The  evidence  before 
ns  shows  that  this  company  and  its  predecessors  have  labored  un- 
der great  difficulties,  and  it  further  shows  that  the  present  con- 
ditions are  very  trying.  It  would,  therefore,  be  imjust  that  this 
Commission  should  be  unduly  critical  in  a  matter  of  this  kind. 
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For  all  the  reasons  herein  stated,  the  application  in  this  case 
is  denied.  .  An  order  will  be  issued  accordingly. 

John  M.  Kinkel,  W.  L.  Huggins,  and  €•  W.  Green,  Commis- 
sioners. 


MISSOURI   PUBIilG   SERVIGB   COMMISSIOX. 

BE  RICHLAND  TELEPHONE  COMPANY. 
[Case  No.  1881.] 

Return  —  Telephone  —  Percentage, 

1.  An  annual  net  income  of  approximately  10.6  per  cent  upon  a 
tentative  value  of  a  telephone  plant  was  held  not  unreasonable  for 
return  and  depreciation. 

Payment  —  Penalty  —  Amount. 

2.  A  penalty  to  insure  prompt  payment  of  telephone  bills  should 
not  exceed  15  cents  per  month  where  the  rate  is  $2  per  month  or 
more,  10  cents  per  month  where  the  monthly  rate  is  $1  and  under 
$2,  and  5  cents  per  month  where  the  monthly  rate  is  less  than  $1. 

Hat^s  —  Telephone  -*-  Vacation  charges, 

3.  A  rule  providing  for  suspension  of  use  of  residence  telephones 
for  periods  of  not  longer  than  four  months  without  removal  of  instru- 
ments, at  one  half  the  monthly  scheduled  rate,  both  the  beginning 
and  ending  of  such  suspension  being  fixed  by  a  written  notice  from 
the  subscriber  to  the  company,  is  unobjectionable. 

[April  24,  1919.] 

Application  for  an  increase  in  telephone  rates;  granted. 

Blair,  Commissioner:  The  Richland  Tel^hone  Company  is- 
sued and  filed  its  P.S.C.  Mo.  No.  2,  canceling  its  original  P.S.C. 
Mo.  No.  1,  the  same  being  a*  schedule  of  increased  rates  to  be 
charged  by  it  on  and  after  January  1,  1919,  for  telephone  serv- 
ice at  the  exchange  of  the  company  at  Richland.  By  order  dated 
December  16^  1918,  the  Commission  suspended  the  effective 
date  of  said  schedule  under  authority  of  §  94,  Public  Service 
Commission  Law,  for  a  period  of  120  days  to  and  including 
April  30,  1919,  unless  otherwise  ordered  by  the  Commission, 
for  the  purpose  of  determining  the  reasonableness  and  lawful- 
ness of  the  proposed  rates  and  charges.  A  hearing  in  the  case 
was  held  by  one  of  the  Commissioners  at  Lebanon,  Missouri,  on 
February  25,  1919,  pursuant  to  notice  of  the  time  and  place  of 
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hearing  previously  mailed  to  the  mayor  of  the  city  of  Richland. 
It  appears  that  notice  to  subscribers  of  proposed  increase  in  tele- 
phone rates  was  published  five  times  in  the  Bichland  Mirror,  the 
only  paper  published  in  that  city.  Notwithstanding  the  notices 
ftbove  referred  to,  no  official  of  said  city  or  any  other  person 
appeared  at  said  hearing  in  opposition  to  the  requested  increase 
in  rates.  Mr.  E.  E.  Noe,  sole  owner  of  the  telephone  exchange, 
appeared  and  testified  that  he  knew  of  no  opposition  to  the  new 
rates.  Kevertheless  the  Commission  examined  the  witness  Xoe, 
and  all  the  exhibits,  as  to  the  necessity  for  such  increased  rates, 
and  the  case  is  now  before  us  for  decision  upon  the  testimony 
Uiken  at  the  hearing. 

The  Fads. 

Richland  is  a  city  of  about  1,000  inhabitants,  and  is  situated 
in  the  western  part  of  Pulaski  county,  upon  the  main  line  of  the 
St.  Louis-San  Francisco  Railway.  Mr.  Noe  has  owned  and 
operated  the  telephone  exchange  from  the  beginning  of  its  his- 
tory,— about  fifteen  years  in  all.  The  company  is  using  its  sec- 
ond switchboard,  an  American  electric,  300  capacity,  installed 
about  five  years  ago,  and  still  in  good  condition.  The  exchange 
is  a  magneto  system.  All  business  lines  are  full  metallic.  Resi- 
dence telephones  are  partially  metallic,  having  a  common  cop- 
per return  wire.  All  country  lines,  whether  owned  by  the  com- 
pany or  the  subscribers,  are  grounded  lines.  Mr.  Noe  testified 
that  the  company  owned  275  stations  and  switched  166  farmer 
owned  stations.  Ten  of  the  country  lines  are  owned  by  the  com- 
pany. Sixteen  country  lines  are  owned  by  subscribers  to  a  point 
at  the  city  limits,  where  they  are  connected  with  company  owned 
lines.  The  company  gives  twenty-four  hour  service,  except  Sun- 
days, when  the  exchange  closes  between  the  hours  of  10 :45  a.  m. 
and  1 :30  p.  m.  and  6 :30  p.  m.  to  9 :00  p.  m.  Mr.  Noe  testified 
there  was  no  complaint  as  to  service  except  as  to  Sunday  closing 
hours.  He  claimed  this  could  not  be  remedied  without  employ- 
ing an  additional  operator  for  Sunday  at  considerable  expense. 

The  company  submitted  certain  required  data  to  the  Commis- 
sion with  its  proposed  schedule,  from  which  we  have  prepared  a 
table  of  present  and  proposed  rates  and  present  and  expected 
revenues,  as  follows: 

P.U.R.1919B.  10 
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At  Present. 

As  Proposed. 

Stations.        Classification. 

Rates.    1  Revenue. 

Rates. 

Revenue. 

18     Business — direct     

$1.60 1       $27.00 
2.00            6.00 
1.60.        28.80 
1.00 !         85.00 

$2.00 
2.50 
2.10 
1.25 
L25 
1.85 
1.36 

.33i 
2.00 
1.25 

.60 
1.00 

$36.00 

3     Businesft-~«xtension    

18     Business — desk  set   

7.50 

37.80 

85     Residence — direct    

106.25 

9     Residence — 2-party.   .- 

1     Residence — extension    

4    Residence—desk  sdt   .I...... 

Rural. 
166     Class  A — switching 

1.00 
1.60 
1.10 

.25 

0.00 
LOO 
4.40 

41.50 

11.25 
1.85 
5.40 

55.33 

5     Class  B — ^business 

1.50            7.50 

1.00        109.00 

.50            3.50 

.75 !         lfi-7ii 

10.00 

100 — Class  B — residence    

136.25 

7     Class  C — residence 

4.20 

21     Class  D — residence    

21.00 

Class  E— trunk  line  

5.00 

5.00 

446 

$344.05 

$437.83 

To  each  must  be  added  toll  commissions  $17.20  non-eubecribers 
message  tolls  $3.50,  and  miscellaneous  revenue  50  cents,  bringing 
present  monthly  revenues  to  $365.25,  or  present  annual  revenuea 
of  $4,383,  and  expected  monthly  revenues  to  $459.03,  or  annual 
revenues  expected  to  $5,508.36. 

The  revenues  above  set  out  were  an  estimate  based  on  condi- 
tions in  August,  1918.  The  company  presented  an  exhibit  at 
the  hearing,  showing  that  the  actual  revenues  for  1918  were 
$4,303.40  and  actual  expenses  were  $3,515.61.  Using  the 
August  expenses  as  a  basis,  the  company  had  previously  sub- 
mitted its  annual  expenses  at  $310.90  per  month,  or  $3,730.80 
for  the  year.  We  will  use  the  actual  figures  for  1918  in  our  cal- 
culations. If  permitted  to  collect  the  proposed  rates  and  the 
stations  in  service  remain  at  the  August  figure,  the  annual  rev- 
enues of  the  company  will  amount  to  $5,508.36.  This  is  prob- 
ably more  than  the  company  will  receive,  as  it  has  suffered  sev- 
eral suspensions,  owing  to  the  enforcement  of  the  Postmaster 
General's  charge  for  insitallations,  removals,  etc.  On  stations  in 
.service  in  August  and  at  present  rates,  the  exchange  revenues 
were  calculated  at  $4,128.60  per  annuna.  The  company  filed 
an  exhibit  at  the  hearing,  showJLBg  that,  on  the  stations  in  serv* 
ice  in  January,  1919,  at  the  present  rates,  the  annual  exchange 
]:evenue  would  be  $3,898.20,  or  a  loss  of  $230.  We  believe  a 
reduction  of  $800  in  exchange,  revenue,  due  to  above  cause  and 
discontinuances  on  account  of  increased  rates,  is  entirely  reason* 
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abk.  Making  this  reduetioiiy  we  have  $5^208.86  as  estimated 
gross  revenue  for  one  year  under  proposed  rates.  The  oompany 
would  therefore  receive  a  net  annual  income  of  $1,692.75  from 
the  proposed  rates  using  aotual  1918  expenses,  which  -woUld  be 
applicftUe  to  depreciation:  and  return  on  investment;  Its  actual 
1918  net  income  waa  $787*79.  . 

The  eompany  has  estimated  an  increase  of  $450  in  its  operat- 
ing expenses  for  1919.  This  estimate,  is  reached  by  adding 
monthly  oxpenses  as  follows:  Operator's  wages  $18.50 ;  trouble 
man  vtrages  $15;  extra  man  $3,  and  recnt  $1.  We  understand 
from  the  testimony  that  these  advances  were: not  all  in  effect* at 
the  time  of  the  hearings  but  that  same  had  been  promised  to  em- 
ployees in  case  increased  revenues  were  received..  We  believe  bet- 
ter service  is  secured  from  better  paid  employees,  and  will  ap- 
prove the  estimate  of  increased  expenses  in  our  calculations  up- 
on the  assumption  that  the  wages  of  employees  will  be  inea^eased. 
Therefore  reducing  the  net  income  of  $1,692.75,  as  above  found, 
by  comparing  present  operating  expenses  with  expected  rev- 
enues, we  find  that  the  company  would  earn  a  net  annual  income 
under  the  proposed  rates  of  $1^242.70.  The  exp^ises  include 
$100  to  !Mr.  Noe  as  general  manager,  bookkeeper,  collector,  and 
general  telephone  expert,  and  $50  per  month  for  his  son  as  trou- 
ble man,  which  expense  is  proposed  to  be  increased  to  $65  per 
month.  There  can  be  no  valid  objection  to  an  allowance  to  the 
owner  for  his  personal  services  in  addition  to  return  upon  his 
capital  invested. 

[1]  We  have  very  little  light  upon  the  investment  of  the 
company*  Mr.  [N'oe  testified'  that  he  had  invested  $12,000  in 
the  property,  and  that  it  could  not  be  reproduced  at  pres^it 
prices  for  less  than  $25,000.  It  is  impossible  for  the  Commis- 
sion at  this  time  to  value  the  property,  and  the  company  has  not 
undertaken  to  secure  a  valuation  by  a  competent  engineer,  be- 
cause of  the  expense.  From  our  general  experience  with  tele- 
phone exchanges  throughout  the  state,  we  are  satisfied  that  a 
value  of  $12,000"  is  not  excessive.  The  per  station  value  of  about 
$44  for  275  company  owned  stations  is  reasonable  for  ttiis  class 
of  exchange.  Without  fixing  the  value,  we  will  assume  a  ten- 
tative value  of  $12,000  for  the  purposes  of  this  case.  The  ex- 
pected annual  net  income  under  the  proposed  rates  of  $1,242.75 
P.U.R.1019E. 
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is  aproximately  10.6  per  cent  upon  such  tentative  value  of  $12,- 
000,  and  is  not  an  unreasonable  net  income  for  depreciation  and 
return  on  investment. 

[2]  Subsequent  to  the  hearing  the  company  has  written  a  let- 
ter to  the  Commission,  suggesting  a  modification  of  its  schedule 
in  order  to  make  provision  for  a  penalty  in  addition  to  the  pre- 
scribed rate,  where  payment  of  bill  is  not  made  on  or  before  the 
20th  day  of  the  month,  or  other  period,  for  which  bill  is  rendered 
in  advance.  Provisions  for  penalties  or  arrangements  for  a  rate 
sufScient  to  permit  of  discount  to  insure  prompt  payment  of  bills 
are  usually  found  in  schedules  for  telephone  and  other  utility 
service.  Such  penalty  for  this  exchange  should  not  exceed  15 
cents  per  month  on  telephones  where  the  rate  is  $2  per  month 
or  more,  10  cents  per  month  where  the  monthly  rate  is  $1  and 
under  $2,  and  5  cents  per  month  where  the  monthly  rate  is  less 
:than  $1. 

[3]  The  company  also  asks  permission  to  make  provision  for 
vacation  rates  for  residence  telephone  users.  Some  of  the  tele- 
phone utilities  have  a  rule  providing  for  suspension  of  use  of 
residence  telephone  for  periods  of  not  longer  than  four  months 
without  removal  of  instrument  at  one  half  of  the  monthly  sched- 
ule rate,  both  beginning  and  ending  of  such  suspension  being 
fixed  by  written  notice  from  the  subscriber  to  the  company.  We 
can  see  no  objection  to  the  company  adopting  this  rule,  if  it 
sees  fit  to  do  so.  Provision  therefor  must  be  incorporated  in  the 
schedules  of  the  company  on  file  with  the  Commission.  The 
company  may  file  its  schedule  effective  on  short  notice,  provid- 
ing for  such  vacation  rates  and  imposition  of  penalties  for  fail- 
ure to  pay  bills  promptly. 

Conclusions. 

From  what  has  been  said  it  clearly  appears  that  the  present 
rates  of  the  company  for  furnishing  telephone  service  at  Rich- 
land, Missouri,  are  unreasonably  low  and  unjust,  and  that  the 
rates  provided  for  in  said  company^s  schedule  P.S.O.  Mo.  No.  2, 
canceling  its  original  P.S.C.  Mo.  No.  1,  are  reasonable  and  just, 
and  that  the  order  of  such  suspension  of  December  16,  1918, 
should  be  vacated  and  such  rates  permitted  to  become  effectiva 

An  order  will  be  issued  accordingly. 

All  concurl 
1^.U.R.1919E. 
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1.  Discount  for  prowvpt  payment,  14P. 
U.  BiUing  period,  l<SO. 

/•  Discount  for  prompt  payment. 

In  Re  Tri-County  Farmers  "teleph.  Co.  P-57I,  Dec.  24,  1918, 
the  South  Dakota  Commission  said:  'The  company  asks  permis- 
sion to  publish  a  gross  rate  of  25  cents  per  month  higher  than  the 
rates  herein  approved,  on  condition  that  the  gross  rates  be  subject 
to  a  discount  of  25  cents  per  month  if,  as  to  the  business  and  resi- 
dence rates,  they  are  paid  in  advance  on  or  before  the  15th  day 
of  the  current  month,  and  if,  as  to  rural  telephone  rental  rates,  they 
are  paid  quarterly  in  advance  during  the  first  month  of  the  current 
quarter.  This  practice  has  been  established  by  public  service  cor- 
porations and  by  this  and  other  regulating  bodies  to  protect  the 
revenues  of  the  company.  Such  a  rule  usually  results  in  having  all 
of  the  telephone  rental  rates  paid  in  advance.  Where  rates  are  not 
paid  until  after  the  service  is  rendered,  there  is  a  loss  to  the  com- 
pany from  bad  accounts,  and  in  establishing  rates  allowance  must 
be  made  for  the  losses  accruing  from  bad  accounts.  Under  the  dis- 
count rule  no  such  allowance  is  made.  The  practice  is  too  well  estab- 
lished to  require  lengthy  discussion,  and  to  those  who  pay  the  rent 
promptly  there  is  no  increase  in  the  net  rate.  In  the  absence  of 
such  a  rule  the  company  is  requjred  to  put  on  a  collector  to  collect 
the  rents  of  those  who  do  not  pay  promptly,  and  this  collection  cost 
is  a  proper  charge  in  operating  expenses.  The  rule  has  been  adopted 
by  regulating  commissions  and  public  service  corporations  not  only 
to  protect  the  revenues  of  the  company,  but  to  protect  those  patrons 
of  the  companies  who  pay  their  bills  promptly.'* 

In  Be  Dakota  Cent.  Teleph.  Co.  Order  No.  3329,  Dec.  19,  1918, 
the  South  Dakota  Commission,  in  authorizing  an  increase  in  tele- 
phone rates,  said :  ''In  its  application  and  at  the  hearing  the  com- 
pany requested  that  it  be  permitted  to  name  a  rate  from  which  it 
should  make  a  discount  where  the  rental  is  paid  in  advance.  In 
this  connection  it  is  deemed  sufficient  to  say  that  we  have  in  nu- 
merous cases  permitted  and  in  fact  authorized  the  adoption  of  a  ruk 
requiring  rents  to  be  paid  in  advance  on  the  theory  that  prompt 
payment  of  telephone  rentals  protects  the  public  and  the  company 
against  loss  arising  because  of  the  failure  of  the  subscribers  to  pay 
their  rents  in  any  event  and  in  order  that  collection  expenses  may 
be  kept  at  a  minimum.  The  accounts  lost  owing  to  unpaid  or  un- 
collected accounts  as  well  as  the  expense  of  collection  are  properly 
charged  against  income,  and  where  a  large  part  or  any  part  of  the 
rental  remains  unpaid,  or  where  the  collection  expense  is  unneces- 
sarily high,  the  paying  subscribers  must  assume  the  burden  of  sup- 
P.U.R.1919E. 
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plying  the  lost  income  in  the  payiamii  of  advanced  rates.  We  are 
of  the  opinion,  and  find,  that  in  this  case  the  telephone  company 
should  be  permitted  to  name  a  rate  of  $18  per  year  payable  quartferfy 
in  advance,  with  an  allowance  of  a  discount  of  115  cents  per  montfi  ^ 
the  quarterly  rates  are  paid  during  the  first  month  of  the  current 
quarter/^ 

In  Re  Dakota  Cent.  Teleph.  Co,  Order  No.  3330,  Dec.  19,  1918, 
the  South  Dakota  Commission  said:  ^^Experience  has  demonstrated 
to  our  satisfaction  that  where  the  discount  rule  has  been  in  operation 
the  amounts  lost  by  reason  of  unpaid  or  uucoUectable  bills  has  been 
materially  reduced,  and  that  the  cost  of  making  collections  has  been 
very  materially  lessened.  We  are  of.  the  opinion,  and  find,  in  this 
case  that  the  telephone  company  should  be  granted  permission  to 
name  a  rate  of  $18  per  year,  payable  quarterly  in  advance  with  an. 
allowance  of  a  discount  of  25  cents  per  month  if  the  quarterly  rental 
rates  are  paid  during  the  first  month  of  the  current  quarter.'* 

In  Re  Lakewood  Gas  Co.  Feb.  4,  1919,  the  New  Jersey  Commis- 
sion said :  "The  schedule  of  net  rates  which  the  company  seeks  per- 
mission to  file  appears  to  be  just  and  reasonable.  The  schedule  of 
discounts,  however,  does  not  meet  with  the  approval  of  the  Board, 
as  they  vary  from  10  to  25  cents  per  thousand  cubic  feet,  dependent 
upon  the  quantity  used.  There  does  not  seem  to  be  any  reason  that 
a  large  wholesale  customer  should  forfeit  20  per  cent  for  failure  to 
pay  that  part  of  his  bill  in  excess  of  a  monthly  consumption  of 
60,000  cubic  feet  within  ten  days,  whereas  the  retail  customer  or 
user  in  small  quantities,  who  usually  entails  a  larger  percentage  of 
expense  in  qoUection,  should  suffer  a  penalty  for  nonpayment  within 
ten  day?  of  only  6  or  7  per  cent." 

Jn  Re  Portland  (Ind.)  No.  4387,  March  29,  1919,  a  municipal 
water  utility  was  authorized  to  establish  a  schedule  of  meter  rates, 
with  a  discounrt  of  10  per  cent  for  payment  by  the  15th  of  the  month 
following  the  close  of  the  quarter. 

In  Re  Mt  Summit  Rural  Teleph.  Co.  (Ind.)  No.  4422,  April  24, 
1919,  gross  and.net  rates  were  provided. for  a  telephone  utility,  the 
jiet  rates  10  ce^ts  per  month  lower  than  the  gross,  to  be  charged  if 
bills  were  paid  on  or  before  the  15th  of  the  month  in  which  the 
service  was.  rendered. 

JJ.  Baling  period. 

In  Re  Commonwealth  Water  Co.  Dec.  30,  1918,  the  New  Jersey 
Comroission  determined  that  bills  for  municipalities  served  with 
water  for  fire  protection  purposes  should  be  rendered  at  the  begin- 
ning of  each  quarter,  to  be  payable  on  or  before  the  last  day  of  each 
quarter,  on  the  basis  of  the  total  inch  feet  in  service  at.  the  beginning 
of  the  quarter  for  which,  the  bill  is  rendered. 

r.U.Pul019E. 
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BE  PUBLIC  AUTO  ASSOCIATION 

IJ-U,  Order  No.  377J 

AuUnnoiHMea  —  OerH^Usaies  of  conxetUence  ^  VatnpetUion  ttith  ^reei 
raUioay, 

The  New  Hampshire  Public  Service  Commisgion  authorized  a 
eompany  to  operate  moter  vehicles  in  a  city,  although  such  operation 
would  necessarily  result  in  competition  with  an  existing  street  rail- 
way company  giving  as  good  service  as  it  eould  give,  where  it  appeared 
that  the  motor  vehicles  would  furnish  transportation  to .  a  large  number 
of  people  who  could  not  patronize  the  street  railway  company  because 
of  the  circuitous  route  taken  by  its  tracks. 


Puhlie  good. 

Definition  of  ''public  good"  M  used  In  Netw  Hampshire  statute, 
p.  152. 
Monopoly  and  competition  —  Jitneys  and  street  railways. 

Discussion  of  the  effect  of  competition  between  jitneys  and  street 
lailwayty  p.  I68. 

[April  28,  1919.] 

Petition  for  authority  to  operate  motor  vehicles  along  cer- 
tain highways  in  the  city  of  Manchester,  New  Hampshire; 
granted. 

Appearances:  Oscar  F.  Moreati  fox  the  petitioner;  Edward 
K.  Woodworth  for  the  Manchester  Street  Railway  in.  opposition. 

Guimisoti^  Chairman ;  This  is  it  petitioii  by  L<mis  A.  Bean- 
det,  Fred '  Cormier  Philemon  Houle,  Amedee  Bimard,  Pierre 
Fortin,  Ovilia  Lamy,  Hormidas  Marcotte,  Onesime  Juneau, 
Exeas  Tremblay,  William  Duguay,  Willie  Simard,  and  C.  A, 
Stevens,  all  of  Manchester,  New  Hampshire,  doing  business  as 
a  partnership  under  the  firm  name  of  the  Public  Auto  Associa- 
tion of  Manchester,  New  Hampshire,  for  authority  to  operate 
for  hire  motor  vehicles  over  a  regular  route  in  Manchester  be- 
tween Elm  street  in  Manchester  proper  and  Lafayette  street  in 
Notre  Dame,  so-called,  also  in  Manchester.  The  route  described 
m  the  petition  extemds  from  the  comer  of  Mechanic  and  Elm 
streets  over  Ehn  to  Bridge  street,  thence  over  Bridge  street  to 
West  Bridge  street,  thence  over  West  Bridge  street  to  Amory 
P.U.R.1919E. 
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street,  and  thence  over  Amory  street  to  Lafayette  street  in  Notre 
Dame. 

The  occasion  for  this  petition  is  an  act  passed  at  the  1919  ses- 
sion of  the  legislature,  and  approved  March  27,  1919,  entitled 
"An  Act  to  Kegulate  Motor  Vehicles  Engaged  in  the  Carriage  of 
Passengers  for  Hire,"  which  provides  in  part  as  follows: 

"Sec.  1.  Every  peTS<»i,  firm  or  corporation  operating  any  mo- 
tor vehicle  other  than  a  street  car  upon  any  public  street  or  way 
in  the  business  of  transporting  passengers  for  hire,  and  receiving, 
and  discharging  passengers  along  a  regular  route  over  which  the 
vehicle  is  operated,  is  hereby  declared  to  be  a  common  carrier 
and  as  such  shall  be  subject  to  the  provisions  of  this  act  so  far  aa 
applicable  thereto. 

"Sec.  2.  No  such  person,  firm  or  corporation  shall  conduct 
the  business  defined  in  section  1  of  this  act  along  any  portion  of 
a  public  highway  unless  upon  petition  and  public  hearing  there- 
on the  public  service  commission  shall  determine  that  the  public 
good  requires  that  such  person,  firm  or  corporation  should  engage 
in  such  business  and  shall  have  granted  permission  therefor." 

The  words,  "public  good,"  cover  a  wide  range.  No  limita- 
tion is  placed  upon  what  shall  be  considered  in  determining  that 
question.  However,  the  greatest  good  to  the  greatest  number  is 
the  general  rule  we  shall  follow.  What  might  prove  a  great  con- 
venience to  a  few  must  yield  to  what  would  prove  to  be  a  serious 
inconvenience  to  the  many. 

The  Manchester  Street  Railway  Company  opposes  this  petition 
on  the  ground  that  it  will  compete  with  its  street  car  line.  The 
street  cars  run  from  Mechanic  street  to  Lafayette  street,  the  ter- 
mini of  the  proposed  route,  but  in  doing  so  it  makes  a  detour, 
while  the  proposed  jitney  route  is  a  short  cut  between  these  two 
points.  The  running  time  of  the  street  railway  is  fifteen  min- 
utes and  the  jitneys  running  time  will  be  about  seven  and  one 
half  minutes. 

It  is  admitted  by  those  in  favor  of  the  petition  that  the  street 
railway  is  giving  as  good  service  aa  it  can  give.  Cars  run  reg- 
ularly every  fifteen  minutes,  and  during  rush  hours  they  run 
every  seven  minutes.  The  only  argument  in  favor  of  the  jitney 
service  is  the  saving  of  time.  This  jitney  service  is  very  con- 
venient for  those  living  in  Manchester  proper  and  working  in 
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Notre  Dame^  and  those  living  in  Notre  Dame  and  working  in 
Manehester  proper  who  wish  to  take  their  dinners  at  home.  The 
time  sayed  by  taking  a  jitney  enables  them  to  do  this,  whereas 
they  could  not  if  they  had  to  travel  by  trolley.  This  has  been 
demonstrated,  as  the  petitioners,  prior  to  the  passage  of  the  act 
referred  to,  did  a  large  business  in  carrying  these  people  at  the 
noon  hour.  It  is  not  to  be  denied  that  this  is  a  great  accommo- 
dation to  those  wishing  to  go  from  their  work  to  their  noon  meal, 
and  it  is  a  service  that  the  street  railway  company  cannot  fur- 
nisL  Therefore,  the  jitneys  in  this  respect  would  not  compete 
with  the  electric  road. 

But  in  so  far  as  the  other  riders  are  concerned,  to  whom  time 
is  not  so  important,  the  jitneys  do  compete  with  the  electric  road. 
To  what  extent  this  competition  would  affect  the  street  railway 
no  evidence  was  introduced  or  estimate  given  at  the  hearing.  It 
is  reasonable,  however,  to  conclude  that  if  there  were  no  quicker 
way  to  go  than  by  trolley,  those  wishing  to  go  between  the  two 
points  covered  by  this  jitney  route  would  patronize  the  street 
cars,  unless  they  were  in  a  great  hurry. 

We  should  not  think  of  allowing  another  electric  railway  to 
operate  in  Manchester.  Competition  in  the  utility  field  whei;e 
the  utility  on  the  ground  is  able  and  willing  to  accommodate  the 
public  is  not  to  be  encouraged.  This  principle  is  universally 
recognized  now  by  all  regulatory  bodies.  Jitneys  under  the  law 
are  now  classed  as  common  carriers.  It  is  just  as  much  contrary 
to  the  public  good  to  allow  competition  between  common  carriers 
of  difiPerent  classes  as  it  is  to  allow  competition  between  those  of 
the  same  class.  There  is  no  more  reason  for  allowing  jitneys  to 
compete  with  street  railways  than  there  is  for  allowing  street 
railways  to  compete  with  each  other.  Both  forms  of  competition 
are  injurious  to  the  general  welfare  where  one  utility  is  ade- 
quate to  accommodate  the  public.  To  permit  two  or  more  util- 
ities to  operate  in  the  same  territory  where  there  is  business 
enough  for  only  one  will  invariably  lead  to  impairment  of  serv- 
ice and  increases  in  rates.  Competition  may  result  in  driving 
from  the  field  one  utility,  or  it  may  result  in  both  becoming  bank- 
rupt and  entirely  discontinuing  operations,  leaving  the  public 
without  any  service  at  all.  In  the  end  the  public  must  pay  the 
penalty.    It  can  get  no  more  than  it  can  and  will  support    If  it 
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can  support  only  one  utility  it  will  prove  disastrous  to  take  on 
more  than  that  number.  The  utility  is  absolutely  dependent  up- 
on the  public  support  for  its  very  existence^  and  when  that  sup- 
port proves  inadequate  it  must  quit  doing  business.  The  people 
must  realize  that  if  they  undertake  to  pay  for  street  car  service 
and  jitney  service  too  it  will  cost  them  more  than  it  would  if 
they  have  only  the  one  service.  If  one  mode  of  transportation 
will  accommodate  the  public,  then  to  take  on  more  than  one  is 
an  unnecessary  burden  and  a  luxury  that  the  puUie  can  ill 
aiford.  To  the  unthinking  it  appears  lo^cal  to  say  the  more 
means  of  travel  a  community  has  the  better  it  is  served.  This  is 
true  provided  the  public  is  willing  to  pay  the  bills.  But  you 
must  not  disfegard  the  fundamental  principle  that  the  public  in 
the  long  run  can  have  only  what  it  pays  for,  and  tiiat  if  it  is 
unwilling  or  cannot  afford  to  pay  the  additional  expense  neces- 
sary to  maintain  more  than  one  common  carrier  it  ia  not  for  the 
public  good/  within  the  meaning  of  this  act,  that  it  be  served  by 
two. 

Now  applying  the  foregoing  principle  to  Manchester  we  find 
that  the  public  has  not  and  does  not  patronize  the  street  ears 
ipore  than  is  necessary  to  give  the  road  the  revenue  it  needs* 
During  the  past  year  the  road  earned  between  4  per  cent  and  5 
per  cent  return  on  a  fair  value  of  its  property.  This,  too,  on  a 
6-oent  fare,  whereas  previous  to  May  15,  1918,  it  operated  on  a 
5*cent  fare.  Although  going  from  a  5-cent  to  a  6-cent  fare  was 
a  20  per  cent  increase  in  rates,  yet  it  yielded  only  an  8  per  cent 
increase  in  revenue.  This  indicates  that  an  increase  in  fares  be- 
yond 5  cents  is  unpopular  in  Manchester,  as  it  has  proved  to  be 
elsewhere;  and  a  great  many  people,  especially  those  going  a 
short  distance,  will  walk  rather  than  pay  more  than  5  cents. 
The  road  now  has  a  request  from  its  motormen  and  conductors 
for  an  increase  in  rates,  to  become  effective  May  1,  1919,  from 
43  cents  to  60  cents  per  hour.  If  this  demand  is  granted  it  will 
entail  an  additional  expense  more  than  the  entity  net  revenue 
of  the  road  for  the  past  year.  It  is  very  doubtful  if  a  farther 
increase  in  rates  would  yield  much,  if  any,  additional  revenue. 
Rate  increases  are  never  popular.  But  as  a  war  measure  peo- 
ple willingly  took  on  burdens,  which,  now  that  the  war  is  over, 
are  becoming  irksome.     The  general  public  is  justified  in  de- 
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manding  a  reduction  rather  than  an  increase  in  the  cost  of  every- 
thing they  have  to  buy.  They  naturally  expect  that  the  next 
change  in  priees  will  be  downward,  and  not  upward.  They  will 
not  submit  patiently  to  further  increases,  and  the  one  who  at- 
tempts it  will  arouse  so  much  hostility  and  resentment  that  he 
probably  will  not  gain  anything  by  it. 

The  electric  road  is  a  direct  benefit  to  every  citizen  in  Man- 
chester. It  makes  the  property  in  the  city  more  ^valuable  and 
contributes  in  taxes  to  the  city  finances.  The  public  individually 
and  collectively  is  benefitied  by  having  the  street  railroad  service, 
and  whatever  injures  the  i'oad  affects  them.  With  this  in  view 
we  shall  hesitate  to  allow  a  jitney  service  to  be  inttrodilced  which 
will  injure  the  electric  road  even  in  a  renuyte  degree. 

The  proposed  route  on  Elm  street  from  Mechanic  to  Bridge 
street  will  bring  the  jitneys  on  the  same  istreet  with  the  street 
ears.  But  from  Bridge  street  to  Amory  street  there  is  no  street 
car  service  and  very  little  local  ridings  On  Amory  street  the 
jitneys  will  parallel  the  electric  road  on  Kelley  street,  which  is 
the  next  street  ngrth  of  Amory  street.^  Here  the  jitneys  will 
doubtless  get  some  patronage  which  would  otherwise  go  to  the 
street  railway,  but  the  competition  will  not  be  so  great  as  it 
would  be  were  the  jitneys  and  street  cars  operated  on  the  same 
street  This  competition?  J'f  aUowed|  s^Piul4  )^  r^d^ced  t9<  a  jp^- 
imum,  not  only  because  of  the  injurious  effect  of  competition, 
but  because  the  larger  the  territory  served' tihe  b^ter  will  the 
public  be  acconmiodated.  For  that  reason  the  jitneys  will  not 
be  allowed  to  run  on  the  same  street  with  the  street  cars*  where 
it  can  be  avoided.  The  petitiop^^rs  can  avoid  going. over  Elm 
street  to  reach  Kotre  Dame  by  going. from  this  Parting  point  at 
the  comer  of  Elm  arid  Mechanic  streets,  over  Mechanic  street 
to  Canal  street,  and  thence  over  Canal  street  to  Bridge  street, 
and  from  thence  to  Lafayette  street  over  the  route  as  outlined 
in  the  petition.  If  this  petition  is  granted,  the  petitioners  will 
be  limited  to  the  Canal  street  route. 

•  The  petitioners  have  filed  with  the  Commiission  their  operat- 
ing and  rate  schedules.  They  propose  to  run  over  this  route  at 
least  once  an  hour  from  7  ▲.  m.  to  9  ?.  u*  daily,  JThe  fare  is 
to  he  10. cents  one  way  for  cash^  or  twelve  tickets  may  be  bought 
for  $1.     The  street  ear  fare  from  Moohanic  street  to  Lafayette 
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street  over  the  longer  route  is  only  6  cents.  It  is  reasonable  to 
assume  that  the  casual  rider,  who  has  plenty  of  time,  will  ride 
on  the  street  cars  for  6  cents  rather  than  pay  10  cents  to  ride  in 
the  jitney.  On  the  other  hand  those  really  requiring  this  quick- 
er service  could  get  it  Under  the  law  the  jitneys  are  required 
to  furnish  a  bond  as  protection  to  its  patrons  and  to  comply  with 
such  reasonable  rules  and  regulations  as  this  Commission  may 
prescribe.  This  will  tend  to  give  protection  to  the  public  and 
assure  reasonably  good  service. 

All  things  considered  we  find  that  the  class  of  service  to  be 
furnished  by  the  jitneys  is  very  much  needed  by  a  considerable 
nuinber  of  people,  and  that  it  is  a  service  which  the  street  cars 
are  not  able  to  give.  The  damage  to  the  railroad,  which  is  at 
the  most  only  speculative,  does  not  offset  the  public  convenience 
which  this  jitney  service  will  afford.  We  accordingly  find  it  is 
for  the  public  good  that  this  petition,  with  modifications  as  to 
route,  should  be  granted. 

An  order  will  issue  accordingly. 

Worthen  and  Storrs,  Commissioners,  concur. 


NEW  JBSISEY  BOARD  OF  PUBIilO  TTTH/ITT  COMMISSIONBRS. 

BE  PEINCETON  WATEB  COMPANY. 

Rates  —  Burden  of  proof  —  HoriaonUU  increase. 

The  New  Jersey  (Commission  refused  to  grant  a  horizontal  in- 
crease in  all  the  rates  of  a  "Crater  company  where,  although  it  appeared 
that  the  company  was  in  need  of  greater  reTenne»  there  waa  not  proof 
that  the  proposed  rates  would  be  reasonable  for  all  elasaes  of  serTice. 

[May  7,  1919.] 

Application  of  the  Princeton  Water  Company  for  increased 
rates;  denied. 

Appearances:  Bayard  Stockton  for  the  petitioner;  L.  Ed; 
ward  Herrmann  for  the  Board. 

By  the  Commission:  The  petition  alleges  that  the  present 
rates  are  as  follows:  '^Annual  minimum  charge  of  $6  to  eadb 
consumer,  for  which  10^000  gallons  of  water  are  allowed.    Ex- 
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cess  rates  are  as  follows:  For  annual  eonsumption  over  10,000 
gallons^  up  to  100,000  gallotis,  35  cents  per  M.  For  annual  con- 
sumption over  100,000  gallons  up  to  500,000  gallons,  30  cents 
per  M.  For  annual  consumption  over  500,000  gallons  up  to  10,- 
000,000  gallons,  25  cents  per  M,  For  annual  consumption  over 
10,000,000  gallons,  20  cents  per  M.  Fire  hydrant  rentals,  $15 
each  per  year." 

That  it  is  proposed  to  increase  all  of  the  above  rates  20  per 
cent,  and,  at  the  same  time,  base  the  new  charges  upon  a  cubic 
foot  basis  so  as  to  conform  with  the  ruling  of  the  Board  that  all 
bills  be  rendered  in  the  tenns  as  indicated  by  the  meter  dials. 

That  the  new  rates,  as  proposed,  would  be  as  follows:  "An- 
nual minimum  charge  of  $6  to  each  consumer,  for  which  1,334 
ou.  ft.  of  water  are  allowed.  Excess  rates  to  be  as  follows :  For 
annual  consumption  over  1,334  cu.  ft.  up  to  13,334  cu.  ft,  $3.16 
per  M.  For  annual  consumption  over  13,334  cu.  ft.  up  to  66,* 
667  cu.  ft.  $2.70  per  M.  For  annual  consumption  over  66,667 
cu.  ft  up  to  1,333,334  cu,  ft.  $2.25  per  M.  For  annual  consump- 
tion over  1,333,334  cu.  ft.  $1.80  per  M.  Fire  hydrant  rentals, 
$18  each  per  year."  That  the  above-proposed  increase  in  rates 
is  desired  to  help  offset  the  increase  in  operating  expenses,  which 
were  $26,865.07  in  1916  and  $36,768.23  in  1918,  and  accom- 
panied by  an  increase  of  only  $1,847.92  in  operating  revenues* 
in  the  same  period.  That  pumping  system  expenses,  prin- 
cipally operating  labor  and  fuel,  have  accounted  for  most  of 
the  increase  in  operating  expenses,  and  pumping  expenses  hav- 
ing alone  increased  $6,987.35  from  1916  to  1918,  that  an  in- 
crease in  surplus  of  $3,499.48,  as  a  result  of  the  company^s  oper- 
ations in  1916;  was  changed  to  a  net  decrease  in  surplus  of  $5,- 
270.83  in  1918. 

The  matter  was  heard  on  March  11,  1919. 

It  will  be  observed  from  the  above  abstract  of  the  subject-mat- 
ter of  the  petition  that  the  company  proposed  to  impose  the  in- 
crease asked  for  as  a  20  per  cent  addition  to  all  classes  of  service. 
In  a  determination  of  just  and  reasonable  rates,  where  more  than 
one  class  of  service  is  rendered  by  the  company,  the  burden  of 
proof  is  imposed  upon  the  company  to  show  that  the  new  rates 
asked  for  are  just  and  reasonable  with  respect  to  all  classes  of 

service.  Because  the  company  may  need  additional  revenue,  it 
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does  not  necessarily  follow  that  the  increase  can  equitably  be 
imposed  uniformly  upon  each  class  of  service. 

An  inspection  of  the  rates  for  metered  custamers  now  in  force 
reveals  the  fact  that  the  metered  rates  of  this  company  are  al- 
ready quite  high  in  comparison  with  the  rates  of  other  companies 
of  the  same  general  class.  From  the  statistical  reports  of' the 
Board  for  1913,  pages  182  to  184,  inclusive,  the  following  table 
will  show  with  respect  to  the  companies  named  the  operating  rev- 
enue, and  the  average  rate  per  thousand  gallons  of  water,  based 
on  a  quarterly  consumption  of  20,000  gallons,  this  consumption 
being  the  average  consumption  of  all  companies  in  the  state. 


Per  M  Gals. 

Operating^ 
Revenue. 

Fixed 
CSapital 
(Book). 

Stockton  Water  GomDanr  . .  % 

i8:o^ 

26.0^ 

$50,443 

$303,252 

737,922 

Monmouth  County  Water  Company... 

47.781 

Bergen  Aqueduct  Company 

35.0^ 

47,262 

200,410 

Peoples  Water  Company   , . . . . 

87.5^ 

45.481 

417^(12 

Princeton  Water  Company  , 

36.8^ 

38,573 

210,002 

MerchantvUle 'Water  Company 

30.0^ 

36,519 

284,906 

Ocean  City  Water  Company 

General  Water  Supply  Company  .... 
Delaware  River  Water  Company  .... 

f  26.3^ 

36,103 

347,980 

30.0* 

35,267 

313,102 

30.0* 

33,532 

408478 

Somerville  Water  Company 

20.0* 

20,991 

326,632 

New  Jersey  Water  Service"  Company 

26.8* 

29,438 

299,745 

Short  Hi^ls  Water  Company 

35.2* 

23^03 

148,793 

It  will  be  noted  that  the  rate  for  the  Princeton  Water  Com- 
pany averages  36.9  cents  per  thousand  gallons  under  the  condi- 
tions as  stated.  This  is  higher  than  any  other  shown  in  the  ta- 
ble and  nearly  double  that  of  one  or  two  of  the  other  companies 
in  the  same  general  class. 

On  the  other  hand,  the  annual  minimum  bill  of  $5  is  consid- 
erably lower  thaA  the  average  minimum  bill  of  similar  water 
utilities.  In  its  proof  the  company  submitted  no  classification 
of  its  customers  by  consumption  to  enable  the  Board  to  deter- 
mine what  the  quarterly  or  annual  minimum  bill  should  be  and 
what  excess  amount  should  be  added  to  the  bills  of  metered  cus- 
tomers over  and  above  their  actucU  metered  consumption  at  the 
filed  rates  to  make  up  the  minimum  bill.  Proof  is  therefore 
lacking  to  assist  the  Board  in  making  this  computation. 

In  view  of  the  fact  that  the  metered  rates  are  already  compara- 
tively high  and  other  rates  sought  to  be  increased  by  the  petition 

in  this  matter  are  by  comparison  low,  and  in  view  of  the  further 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


RE  PRINCETON  WATER  €0.  U9 

possibility  that  certain  classes  of  service  may  have  heen  furnished 
without  charge,  the  petition  as  filed  in  this  case  does  not  appear 
to  be  supported  by  competent  proofs. 

The  Supreme  Court  of  the  United  States  (Northern  P.  R.  Co. 
T.  North  Dakota,  236  U.  S.  597,  59  L.  ed.  742,  L.RA.1917F, 
1148,  P.TJ.11.1915C,  286,  et  seq.  35  Sup.  Ct.  Rep.  429,  Ann,  Cas. 
191 6 A,  1),  laid  down  the  principle  that  "the  outlays  that  exclu- 
sively pertain  to  a  given  class  of  trafiic  must  be  assigned  to  that 
class,  and  the  other  expenses  mtrst  be  f aitly  apportioned.  It  may 
be  difficult  to  make  snch  an  apportionment,  but  when  conclusions 
are  based  on  cost,  the  entire  cost  must  be  taken  into  ac<3ount. 
•  •  •  It  does  not  aid  the  argument  to  urge  that  the  state  may 
permit  the  carrier  to  make  good  its  loss  by  charges  for  other  trans- 
portation. .  .  .  Certainly  it  could  not  be  said  that  the  car- 
rier may  be  required  to  charge  excessive  rates  to  some  in  order 
that  others  might  be  served  at  a  rate  unreasonably  low." 

It  does  not  appear  that  the  petitioner  in  this  matter  has  made 
any  attempt  to  ascertain  the  cost  of  serving  each  class'  of  custom- 
ers, but  in  view  of  the  fact  that  its  officers  defem  Additional 
revenue  appears  to  be  necessary  to  maintain  its  rate  of  return, 
it  seeks  to  impose  a  horizontal  increase  on  all  classes  of  service 
without  proof  that  the  proposed  rates  would  be  reasonable  for 
all  classes  of  service. 

For  lack  of  proper  proofs  that  the  increase  should  be  imposed 
uniformly  on  each  class  of  sei'viee,  the  Board  findaf  and  deter- 
mines that  the  petition  should  be  and  is  hereby  dismissed. 

Board  of  Public  Utility  Commissioners,  by  John  W.  Slocum, 
President;  Alfred  S.  March  and  George  F.  Wright^  C<Jmmis- 
sioners. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  FIRST  DIS^KtiCT. 

FRANK  EOSSOMAGNO 

BEONX  GAS  &  ELECTRIC  COMPANY. 

[Case  No.  2868.] 

StrvhB  —  EieiensionB  —  Pinaneial  tfondition  of  c<ynipany. 

The  fact  that  a  gas  and  electric  company   is   iterating  at  a 
P.U.K.1919E. 
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loss  does  not  justify  a  refusal  to  make  an  electric  extension  until  tht 
cost  of  such  extension  is  paid  for  in  full  by  the  applicant,  where  the 
electrical  business  of  the  company  is  not  unprofitable,  especially  where 
the  company  is  the  only  one  rendering  service  in  the  locality. 


Apportionments  —  As  hettceen  ffas  and  electric  departments  of  m 
utility. 

Necessity  of  separating  gas  and  electric  operations  of  gas  and 
electric  company,  p.  161. 
Service  —  Electrical  extensions  beyond  lOO-foot  limit  —  New  Torlfi 
first  district  practice. 

Discussion  of  general  practice  of  electric  corporations  within 
the  first  district  of  New  York  with  reference  to  extensions  beyond  100 
feet  of  existing  wires,  161. 

[June  10,  1919.] 

Complaint  as  to  refusal  to  furnish  electric  service  in  the 
borough  of  the  Bronx;  sustained. 

Nixon,  Commissioner:  The  Bronx  Gas  &  Electric  Company 
has  refused  to  furnish  electric  service  to  the  complainant's  resi* 
denee  situated  at  1653  Barnes  avenue  in  the  borough  of  the 
Bronx,  unless  complainant  would  deposit  in  advance  the  sum  of 
$136.90  no  part  of  which  would  be  refunded  to  him  monthly  or 
otherwise  on  the  basis  of  his  current  bills.  The  residence  of 
complainant,  which  is  a  two-family  house,  wired  and  equipped 
for  electric  service,  is  located  about  700  feet  distant  from  the 
company's  nearest  wires  suitable  for  domestic  lighting.  The  com- 
pany  claims  that  to  properly  connect  these  premises  it  will  have 
to  construct  approximately  1,600  feet  of  vrtre,  with  the  neces- 
sary attachments,  at  a  cost  of  about  $141,  At  the  present  time 
the  company's  poles  and  high  tension  wires  used  in  connection 
with  the  public  lighting  of  Barnes  avenue  pass  in  front  of  com- 
plainant's home,  .but  these  wires  are  not  adapted  for  domestic 
purposes. 

The  company's  position  as  to  extensions  of  this  character  is 
stated  as  follows:  "As  the  operations  of  the  company  for  the 
past  two  years  have  not  permitted  it  to  make  a  fair  return  on  its 
investment  and  have  resulted. in  a  decided  loss,  it  has  not  been 
in  a  position  to  accept  any  business  involving  extensions  to  the 
plant,  beyond  the  100  feet  required  by  law,  unless  srid  extensions 
were  paid  for  in  full  by  the  applicant.    .    .    .^ 

P.IT.R.1919E. 
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This  company,  as  its  name  indicates,  carries  both  a  gas  and 
an  electric  business,  but  its  electrical  operations  must  be  consid- 
ered apart  from  the  gas  operations.  (Municipal  Gas  Co.  v.  Pub- 
lic Service  Commission,  226  N.  Y.  89,  99-101,  P.TJ.R.1919C, 
364, 121  N.  E.  772.)  An  examination  of  its  annual  report  for 
the  year  ending  December  31,  1918,  which  was  received  in  evi- 
dence, clearly  shows  that  its  electrical  business  cannot  be  con- 
sidered unprofitable. 

It  must  be  remembered,  also,  that  this  company  is  the  only  one 
serving  or  claiming  a  franchise  to  serve  with  electricity  the  east- 
ern section  of  the  borough  of  the  Bronx,  and  its  failure  to  make 
reasonable  extensions  in  that  territory  deprives  the  residents 
thereof  of  a  service  which  it  alone  can  give. 

The  company's  wires,  if  constructed  to  serve  complainant's 
premises,  would  be  adequate  to  serve  other  consumers  on  the  line, 
and,  according  to  the  complainant,  his  neighbor  on  each  side  and 
others  not  far  distant  have  signified  their  willingness  to  take 
electricity  if  the  extension  is  constructed. 

It  appeared  at  the  hearing  that  the  general  practice  of  electri- 
cal corporations  within  the  jurisdiction  of  the  Public  Service 
Commission  for  the  first  district,  as  to  extensions  beyond  100 
feet  of  existing  wires,  is  to  require  the  applicant  to  deposit  in 
advance  60  per  cent  of  the  cost  of  construction,  and  to  there- 
after refund  to  him  one  half  of  his  current  monthly  bills  until 
the  entire  amount  of  deposit  is  repaid.  I  also  understand  that, 
if  any  additional  consumers  are  served  by  the  extension,  those 
companies  allow  a  further  rebate  to  the  original  applicant  of  50 
per  cent  of  the  monthly  bills  of  such  additional  consumers. 

Such  a  practice  seems  to  me  to  be  a  proper  one  for  the  com- 
pany to  follow  in  this  case.  The  extension  desired,  in  my  opin- 
ion, is  reasonable,  and  I  accordingly  direct  the  entry  of  an  order 
requiring  the  Bronx  Gas  &  Electric  Company  to  extend  its  wires 
80  as  to  supply  with  electricity  the  premises  of  the  complainant 
upon  the  deposit  by  him  of  50  per  cent  of  the  reasonable  cost  of 
the  extension,  to  be  refunded  on  the  basis  of  one  half  of  his  cur- 
rent monthly  bills  and  of  the  bills  of  any  additional  consumers 
that  may  be  later  served  from  the  extension. 

As  to  the  iACts  in  the  case  of  Mr.  Frank  A.  Smith  of  2447  St. 
Eaymond's  avenue,  who  with  the  consent  of  the  company's  pres- 

P.U.R.1919E.  n 
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ident  stated  his  complaint  at  the  hearing  in. this  proceedings  in 
my  opinion  justify  an  extension  of  the  company's  services  to  his 
premises,  I  recommend  the  construction  of  such  an  extension 
upon  terms  similar  to  those  mentioned  in  the  preceding  para- 
graph of  this  memorandum. 


NEW  YORK  PUBLIC  SBRVICE  C03^fMISSI0N,  SECOND  DISTRICT. 

RE     WAYLAND-STEUBEN     POWER     COMPANY, 
INCORPORATED. 

[Case  No.  6843.] 

Constitutional  law  —  Intpairment  of  contract  —  Power  of  Commission 
to  change  rates, 

1.  The  rates  to  be  charged  by  a  utility  are  not  determined  by  a 
contract  existing  between  the  utUity  and  a  patron. 

Rates  —  Schedules  —  FiUng  —  Parties  —  Corporation  as  partner^ 

2.  A  claim*  that  a  schedule  of  increased  rates  to  be  effective  must 
be  filed  by  both  parties  to  a  rate  contract,  which  claim  is  based  on  the 
theory  that  the  parties  are  partners,  needs  no  consideration  where 
both  parties  are  corporations,  since  corporations  cannot  be  partners. 

[July  8,  1919.] 

Application  of  Wayland-Steuben  Power  Company,  Incor* 
porated,  for  leave  to  increase  wholesale  rate  for  electricity; 
objection  dismissed. 

Appearances:  Elton  H.  Bealjs,  Esq.,  attorney  for  Wayknd- 
Steuben  Power  Company,  Inc.,  petitioner;  G.  R.  Mills,  Esq., 
as  president,  and  Charles  W.  Mills,  Esq.,  as  secretary  and  gen- 
eral manager,  for  the  Wayne  Power  Company,  and  John  Kim- 
mel,  Esq.,  in  person, 

Barhite,  Commissioner :  This  is  an  amplication  by  the  Way- 
land-Steuben Power  Company,  Inc.,  for  approval  by  this  Com- 
mission of  certain  rate  schedules  for  electricity  filed  by  said  com- 
pany pursuant  to  law.  Such  approval  is  not  necessary,  but  the 
petitioning  company  asserts  that  a  customer  objects  to  the  rat^s 
prescribed  in  the  schedule,  upon  the  ground  that  they  contra- 
vene a  contract  in  existence  between  the  petitioning  company 
and  the  customer  made  in  1912,  and  therefore  the  approval  of 
the  Commission  to  the  schedule  is  desired. 

The  objecting   customer,   the  Wayne  Power  Companv,   ap- 

P.U.U.1919E.  . 
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peared  at  the  hearing  and  asked  that  the  schedule  be  set  aside 
upon  the  ground  that  the  rates  were  governed  by  the  contract 
noted,  and  also  upon  the  further  ground  that  the  Wayne  Power 
Oompany  is  a  partner  with  the  petitioning  company,  and  that 
any  schedule  of  rates  to  be  effective  must  be  jointly  filed  by  the 
two  partners. 

The  question  as  to  whether  the  schedule  rates  are  just  or  rea- 
sonable within  those  provisions  of  law  which  fix  the  amount  that 
may  be  lawfully  charged  is  not  before  the  Commission  for  deter- 
mination. 

[1]  The  complaint  must  be  dismissed,  because  the  question 
whether  the  contract  to  which  reference  is  made  determines  the 
rates  to  be  charged  for  electricity  can  only  be  answered  in  the 
negative.  Fnion  Dry  Goods  Co.  v.  Georgia  Public  Service  Corp. 
248  U.  S.  372,  63  L.  ed.  309,  —  A.L.R.  — ,  P.U.R.1919C,  60, 
39  Sup.  Ct  R«p.  117. 

[2]  Neither  does  the  daim  that  a  schedule  of  rates  to  be  effec- 
tive must  be  filed  by  both  parties  to  the  contract  because  they  are 
partners  need  consideration  in  this  proceeding, — ^the  two  parties 
who  have  rights  under  the  contract  are  corporations,  and  corpora- 
tions cannot  become  partners.  See  People  v.  North  River  Sugar 
Ref.  Co.  121  N.  Y.  582,  9  L.R.A.  88,  18  Am.  St.  Rep.  843,  24 
N.  E.  884. 

If  any  interested  party  considers  that  the  rates  filed  by  the 
petitioning  company  are  for  any  reason  unlawful,  then  a  pro- 
ceeding may  be  brought  to  test  that  question. 

AUooncor. 


NEW  TORK  PUBIilO  SSRVIOE:  COMMISSION,  SECOND  I>IST{KIOT. 

TRUSTEES  OP  THE  VILLAGE  OF  SAG  HABBOB 

V. 

LONG  ISLAND  GAS  COBPORATION. 

[Gafl6  No.  6664.] 

ConstUuUanal  law  —  Impairment  of  contract  —  Change  in  fran" 
cfclM  rate. 

1.  The  New  York  Commission  hae  power  to  increase  rates  althoucfh 
•    sndi  rates  were  fixed  by  a  franchise  contract 
P.IJ.R.1919E. 
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Rates  —  Minhnuni  charge  —  Validity. 

2.  A  separate  minimum  charge  for  each  gas  meter  is  proper,  ainoe 
each  meter  is  a  constant  source  of  expense  to  the  utility,  and  it  is  un- 
just to  Compel  consumers  using  a  large  quantity  of  gas  to  pay  the 
expense  incurred  in  behalf  of  customers  who  make  a  very  small  return 
or  no  return  at  all  to  the  company.  ^ 

[July  8,  1919.] 

Complaint  by  the  trustees  of  the  village  of  Sag  Harbor,  Long 
Island,  against  the  Long  Island  Gas  Corporation  as  to  a  pro- 
posed increased  rate  for  gas;  dismissed. 

Appearances :  Cortland  Kiernan,  Esq.,  for  the  complainants ; 
Hon.  Martin  S.  Decker  and  Elmer  B.  Sanford,  Esq.,  for  the  de- 
fendant. 

Barhite,  Commissioner:  The  complaint  in  this  case  is  made 
by  the  president  and  trustees  of  the  village  of  Sag  Harbor 
against  the  Long  Island  Gas  Corporation,  upon  the  ground  that 
the  company  has  filed  and  is  operating  under  a  schedule  fixing 
rates  for  gas  which  are  in  excess  of,  and,  it  is  claimed,  contrary 
to  the  provisions  of  a  franchise  granted  to  the  company  by  the 
village.  The  provision  of  the  franchise  upon  which  the  village 
rests  its  case  provides:  "And  upon  further  condition  that  the 
price  charged  by  said  company  for  gas  sold  to  any  person  or  cor- 
poration shall  not  exceed  $2.25  per  thousand  cubic  feet  for  illum- 
inating gas,  and  not  to  exceed  $1.75  per  thousand  cubic  feet  for 
fuel  gas,  unless  at  any  time  it  can  bet  proved  that  the  gas  can- 
not be  manufactured  at  a  profit  at  the  above  rates."  The  pro- 
posed rate  provides  for  a  $1  per  month  minimum  chaise,  and  for 
the  use  of  anything  less  than  4,000  cubic  feet  the  price  is  $2  per 
thousand,  and  for  the  named  amount  or  over  the  price  is  $1,80 
per  thousand. 

Thft  company  operates  in  the  village  of  Sag  Harbor  and  South- 
hampton, and  the  intermediate  territory,  which  includes  the 
unincorporated  villages  of  Bridgehampton  and  Water  Mill,  in  the 
town  of  Southhampton.  The  village  of  Southhampton  has  re 
lieved  the  company  from  the  restriction  clause  in  its  franchise, 
and  has  consented  that  the  company  may  charge  at  the  rate  of  $2 
per  thousand  feet  for  gas  and  a  minimum  charge  of  $1  per  meter 
per  month  for  a  period  of  one  year  after  the  signing  of  the 
Treaty  of  Peace  by  the  United  States  and  Germany  and  the 
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Allies.    The  town  of  Southhampton  has  made  a  similar  conces- 
sioiL 

The  complainants  make  two  points  against  the  filed  schedule 
rate: 

First,  that  the  increase  in  the  rate  for  fuel  gas  from  $1.76  to 
$8  per  thousand  cubic  feet  is  properly  with  this  Commission  for 
its  approval  or  disapproval ; 

Secondly,  that  the  minimum  charge  is  unwarranted,  under  the 
franchise;  is  unlawful,  is  discriminative  and  unjust,  and  should 
not  be  allowed. 

[1]  Quite  recently  the  court  oiF  appeals  of  the  state  of  New 
York  and  the  Supreme  Court  of  the  United  States  have  rendered 
decisions  which  declare  that  the  test  of  the  legality  of  a  rate 
named  in  a  franchise  made  by  a  municipality  for  the  benefit  of 
its  inhabitants,  or  in  a  contract  between  the  company  and  a  con- 
sumer, is  not  the  amount  named  in  the  franchise  or  the  private 
contract,  but  that  the  state,  in  the  exercise  of  its  police  power, 
has  the  right  to  fix  rates  which  supersede  the  agreed  amount. 

In  People  ex  rel.  South  Glens  Falls  v.  Public  Service  Com- 
mission, 225  X.  T.  216,  P.U.K.1919C,  374,  121  K  E.  777,  it 
is  held  that  the  regulations  regarding  rates  which  municipalities 
may  impose  in  granting  licenses  or  permission  to  use  their  streets 
ty  Public  Service  Corporations  caimot  be  said  to  form  contracts 
beyond  the  inherent  police  power  of  the  legislature  to  modify 
for  the  public  welfare.  The  same  case  holds  that  the  power  to 
Tegukte  charges  has  been  conferred  upon  this  Public  Service 
Commission  by  the  legislature. 

In  Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corp.  248 
U.  S.  872,  63  L.  ed.  309,  —  A.L.R.  — ,  P.U.E.1919C,  60,  39 
Sup.  Ct.  Rep.  117,  the  court  lays  down  the  doctrine  that  when  a 
atate  fixes  reasonable  rates  to  be  charged  by  a  corporation  for 
supplying  electricity  to  the  inhabitants  of  a  city,  which  super- 
sede lower  rates  agreed  on  in  an  existing  time  contract  made 
previously  between  the  company  and  a  consumer,  such  action  is 
a  legitimate  eflFect  of  a  valid  exercise  of  the  police  power,  not  im- 
pairing the  obligation  of  the  contract  or  depriving  the  consumer 
of  property  without  due  process. 

In  the  case  at  bar  the  question  of  the  eflFect  of  a  contract  made 
P.U.R.1919B. 
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by  a  company  to  furnish  the  municipality  itself  with  light  is  not 
under  consideration. 

The  gas  company  gives  evidence  of  its  financial  condition,  the 
truthfulness  of  which  is  not  disputed  by  complainants,  nor  did 
they  offer  evidence  in  contradiction. 

In  a  brief  submitted  by  the  complainants  they  say  that  the 
statements  filed  by  the  company,  while  disclosing  much  that  19 
open  to  criticism,  convinces  one,  upon  examination,  that  the  com- 
pany really  is  "in  a  very  bad  financial  condition."  Our  exam> 
ination  leads  to  the  same  conclusion.  The  general  balance  sheet 
of  the  company  on  December  31,  1917,  shows  assets  of  $227,- 
774.27  and  liabilities  of  $242,549.25,  a  deficit  of  $14,774.98. 
The  general  balance  sheet  for  November  30,  1918,  eleven  months 
later,  contains  assets  amounting  to  $215,438,  and  liabilities 
which  total  $244,347.91,  representing  a  deficit  of  $28,909.91. 
The  revenue  from  operation  for  eleven  months  ending  Xovcm- 
ber  30,  1918,  amount  to  $19,406.71.  The  expense  of  operating 
for  the  same  time  is  $23,041.48,  leaving  an  actual  operating 
deficit  of  $3,634.77.  Adding  to  this  amount  $10,841.19,  the 
amount  of  interest  and  other  general  charges,  brings  the  total  to 
$14,475.96,  as  the  shortage  in  the  business  operations  of  the 
company  for  the  period  named. 

Using  as  a  basis  the  franchise  rates  in  Sag  Harbor  and  the 
new  proposed  rates  in  territory  served  by  the  company  outside 
of  Sag  Harbor,  the  revenue  of  the  company  would  have  been  in- 
creased $3,009.83  for  the  eleven  months  named,  still  leaving  a 
deficit  of  $11,466.18.  Had  the  proposed  rate  been  in  operation 
for  eleven  months  of  1918,  the  actual  revenue  would  have  ex- 
ceeded the  actual  operating  expenses  by  $1,252.05,  upon  the 
assumption  that  all  the  meters  remained  in  service  under  the  new 
rate,  but  there  would  still  be  a  deficit  of  $9,589.14  when  the  fixed 
charges  are  considered.  It  cannot  be  disputed  that  the  proposed 
scheduled  rates  are  reasonable  in  amount  and  should  be  allowed 
to  remain. 

[2]  The  second  point  raised  by  the  complainants, — ^that  the 
minimum  charge  of  $1  per  month  is  unwarranted  under  the 
franchise,  is  unlawful  and  discriminative, — cannot  be  sustained. 

On  the  30th  day  of  November,  1918,  the  company  had  780 
meters  in  its  territory.    Of  this  number  an  average  of  194  per 
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month  for  a  period  of  eleven  months  showed  an  income  of  less 
than  $1  per  montib  at  the  rate  of  $2  per  thousand  feet  An  aver- 
age of  fifty-seven  of  the  meters  per  month  showed  no  consump- 
tion of  gas.  Each  one  of  these  meters  was  a  constant  source  of 
expense  to  the  company.  There  is  the  cost  of  installing  service, 
a  force  of  employees  must  be  kept  ready  to  supply  gas  at  any 
moment  to  these  special  customers  or  to  others,  and  the  meters 
must  be  regularly  read. 

It  certainly  would  be  unjust  that  these  customers  who  use  a 
sufficiently  large  quantity  of  gas  to  make  service  to  them  benefi- 
cial should  be  called  upon  to  pay  the  expense  incurred  on 
behalf  of  those  customers  who  make  a  very  small  return  or  no 
return  at  all  to  the  company.  The  sum  named  as  a  minimum 
charge  is  fair  in  amount.  There  is  no  discrimination  in  fixing 
a  minimum  rate  when  all  persons  under  the  same  conditions  and 
circumstances  are  subject  to  that  rate.  The  company  has  divided 
its  customers  into  classes,  placing  all  who  use  gas  within  certain 
prescribed  amounts  in  one  class  and  giving  to  them  the  same  rate. 
Under  this  classification  of  the  company  all  persons  who  use  not 
to  exceed  500  cubic  feet  per  month  pay  $1  per  month;  all  who 
use  between  500  and  4,000  cubic  feet  per  month  pay  $2  per 
thousand  cubic  feet ;  all  who  use  4,000,  or  over,  cubic  feet  per 
month  pay  at  the  rate  of  $1.80  per  thousand  cubic  feet;  and 
those  who  accept  straight-line  meter  service  and  use  5,000,000 
cubic  feet  per  year  or  over  pay  $1.25  per  thousand  cubic  feet. 

The  rates  of  the  company  are  exactly  in  line  with  that  proper 
and  common  business  policy  of  giving  to  the  large  consumer  an 
advantage  in  price. 

In  the  territory  outside  of  Sag  Harbor  the  franchise  provi- 
sions with  regard  to  rates  have  been  superseded  by  agreement 
for  a  period  of  one  year  after  the  signing  of  the  Treaty  of  Peace. 
The  rates  as  filed  should  remaiti  in  force  for  the  same  period  of 
time,  when,  if  necessary,  a  proper  determination  as  to  rates  may 
be  made  applicable  to  the  whole  territory  in  which  the  company 
operates. 

All  concur. 
P.U.RJ919E. 
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EE  LIMA  NATUBAL  GAS  COMPANY. 
[No.  1677.] 

Bates  —  Municipal  contracts  —  Construction  *-  Keadtness  to  serve 
charge. 

Under  the  General  Code  of  Ohio,  §  614-17,  the  CommisBion  may 
authorize  a  readiness  to  serve  charge,  although  rates  are  fixed  by  a 
binding  ordinance  contract  between  the  utility  and  a  city,  where  the 
ordinance  does  not  provide  for  or  prohibit  such  a  charge. 

(Waltebmire,  Commissioner,  dissents.) 

[June  27,  1919.] 

Application  for  authority  to  establish  a  service  charge; 
granted. 

Marshall,  Commissioner :  The  applicant,  the  Lima  Natural 
Gas  Company,  a  public  utility  supplying  natural  gas  to  the  city 
of  Lima,  Ohio,  and  the  inhabitants  thereof,  under  and  by  virtue 
of  ordinance  No.  581  of  said  city  of  Lima,  passed  July  31,  191 S ; 
filed  with  this  Commission  its  application  asking  the  approval 
of  its  schedule  thereto  attached,  carrying  a  readiness-to-serve 
charge  of  35  cents  per  month,  to  be  effective  July  1,  1919. 

The  solicitor  of  the  city  of  Lima,  Ohio,  protested  against  the 
Commission  entertaining  jurisdiction  of  said  application,  con- 
tending that  by  reason  of  the  fact  that  the  applicant  company 
had  duly  accepted  the  tenns  of  said  ordinance  of  said  city  passed 
July  31,  1918,  which  ordinance  limited  the  price  which  may  be 
charged  for  natural  gas  supplied  in  the  city  of  Lima,  that  it 
became  a  binding  contract  between  the  city  and  the  company 
during  the  term  of  said  ordinance ;  and  that  this  Commission  did 
not  have  legal  authority  to  approve  the  readiness-to-serve  charge 
sought  to  be  made  by  the  applicant  because  it  would  be  exacting 
an  additional  charge  and  compel  the  consumers  to  pay  more  for 
gas  than  is  allowed  under  the  terms  of  the  said  ordinance. 

A  hearing  was  had  by  the  Commission  for  the  purpose  of  as- 
certaining, if  possible,  the  reasonableness  or  necessity  of  the 
company's  proposed  readiness-to-serve  charge  provided  for  in  the 
proposed  new  schedule. 
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The  ordinance  under  which  the  applicant  company  has  been 
furnishing  natural  gas  to  the  city  of  Lima  and  inhabitants  there 
of  fixed  the  price  that  the  applicant  company  could  charge  for 
natural  gas  furnished  in  the  city  of  Lima,  but  did  not  provide 
for  nor  prohibit  a  readiness-to-serve  charge,  and  therefore  if  the 
applicant  company  is  entitled  to  make  a  readiness-to-serve  charge 
at  all,  it  would  be  under  authority  of  the  allowance  or  approval 
of  the  Commission  under  §  614-17  of  the  General  Code  of  Ohio, 
which  provides  as  follows: 

Seasonable  arrangements  allowed.  Sec.  614r-17.  Nothing  in 
this  act  shall  be  taken  to  prohibit  a  public  utility  from  entering 
into  any  reasonable  arrangement*  with  its  customers,  consumers 
or  employees  for  the  division  or  distribution  of  its  surplus  profits 
or  providing  for  a  sliding  scale  of  charges  or  providing  for  a 
minimum  charge  for  service  to  be  rendered,  unless  such  mini- 
mum charge  is  made  or  prohibited  by  the  terms  of  the  franchise, 
grant  or  ordinance  under  whjich  such  public  utility  is  operated, 
a  classification  of  service  based  upon  the  quantity  used,  the  time 
when  used,  the  purpose  for  which  used,  the  duration  of  use,  and 
any  other  reasonable  consideration,  or  providing  any  other  finan- 
cial device  that  may  be  practicable  or  advantageous  to  the  par- 
ties interested.  Ko  such  arrangement,  sliding  scale,  minimum 
charge,  classification  or  device  shall  be  lawful  unless  the  same 
shall  be  filed  with  and  approved  by  the  Commission.  Every 
such  public  utility  is  required  to  conform  its  schedule  of  rates, 
tolls  and  charges  to  such  arrangement,  sliding  scale,  classifica- 
tion or  other  device.  Every  such  arrangement,  sliding  scale, 
minimum  charge,  classification  or  device  shall  be  under  the  su- 
pervision and  regulation  of  the  Commission,  and  subject  to 
change,  alteration  or  modification  by  the  Commission. 

The  right  to  fix  rates  that  may  be  charged  for  gas  furnished 
to  any  municipality  or  the  inhabitants  thereof  is  vested  in  the 
council  of  such  municipalities  under  the  provisions  of  §  3982, 
and  if  the  majority  of  this  Commission  agreed  to  the  contention 
of  the  solicitor  of  Lima,  Ohio,  viz.,  that  the  approved  of  the 
readiness-to-serve  charge  would  compel  the  consumer  to  pay 
more  for  the  gas  consumed  hy  him,  we  would  reject  the  schedule, 
but  we  are  unable  to  agree  with  his  conclusion. 

The  testimony  clearly  shows  that  the  company  has  not  been 
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able  to  pay  operating  expenses  and  make  any  fair  rate  of  return 
upon  the  property  used  and  useful  which  it  devotes  to  the  public 
use,  and  therefore  it  is  not  necessary  to  discuss  whether  or  not 
this  Commission  is  justified  in  allowing  the  readiness-to-serve 
charge  asked  for  if  we  have  the  legal  authority  so  to  do. 

We  do  not  agree  that  a  readiness-to-serve  charge  is  a  charge 
for  gas,  but  hold  that  the  legislature  in  the  passage  of  §  614-17 
fully  empowered  utilities  to  do  the  things  therein  specified,  with 
the  approval  of  this  Commission,  unless  mside  or  prohibited  by 
the  franchise  grant  or  ordinance  under  which  they  operate. 

It  is  common  knowledge,  as  has  been  well  said  and  has  been 
pointed  out  before,  that  each  gas  consumer  costs  a  gas  company 
a  considerable  sum  each  month  for  merely  keeping  his  name  on 
the  books  of  the  company,  reading  his  meter,  traveling  to  and 
from  his  premises  for  that  purpose,  and  standing  ready  at  all 
times  to  answer  complaints,  make  repairs,  and  furnish  gas  serv- 
ice; these  and  other  items  of  actual  out-of-pocket  expenditures 
are  required  of  the  company  as  a  public  utility,  even  though  the 
customer  consumes  and  pays  for  no  gas  whatever.  Thus  each 
consumer  is  a  fixed  and  definite  charge  upon  the  company, 
irrespective  of  the  consumption  of  gas,  and  from  a  financial 
standpoint,  as  well  as  from  an  abstract  proposition  of  fairness, 
it  must  be  said  that  he  should  pay  his  fair  share  of  the  actual 
cost  which  the  company  incurs  by  keeping  itself  in  readiness  to 
supply  him  with  gas,  and  this,  regardless  of  the  amount  of  gas 
he  may  consume. 

Section  614-17  provides  in  part,  viz.:  "Nothing  in  tibis  act 
shall  be  taken  to  prohibit  a  public  utility  from  ...  or 
providing  any  other  financial  device  that  may  be  practicable  or 
advantageous  to  the  parties  interested." 

Therefore,  a  readiness-to-serve  charge  must  be  a  "financial 
device;"  and  the  legislature,  in  vesting  the  power  in  this  Com- 
mission to  legalize  by  approval,  the  things  enumerated  in  said 
section,  uiHess  made  or  prohibited  by  the  franchise  grant  or 
ordinance,  must  have  had  in  mind  the  power  vested  in  the  coun- 
cil of  a  municipality  under  §  3982,  Gen.  Code,  differentiating 
between  the  rate  for  gas  and  any  other  financial  device,  such  as 
readiness-to-serve  charge  and  minimum  charge,  for  the  only 
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jnrisdiotion  Tested  in  this  Commission  over  a  rate  fixed  by  ordi- 
nanoe  is  by  appeal  under  §  614-44. 

Xf  our  construction  of  this  section  is  not  right,  then  of  what 
force  is  it  at  all,  and  for  what  purpose  was  it  enacted  ? 

In  the  month  of  January,  a.  n.,  1919,  as  shown  by  exhibit 
*^y^  there  were  484  customers  of  gas  in  the  city  of  Lima  whose 
meters  showed  no  consumption  of  gas ;  896  who  consumed  1,000 
feet  of  gas,  and  870,  who  consumed  5,000  feet  of  gas. 

How  could  it  be  successfully  contended  that,  if  all  or  a  ma- 
jority of  the  consumers  of  natural  gas  in  a  municipality  were 
of  the  nature  of  the  foregoing,  that  a  public  utility  could  or 
should  be  compelled  to  pay  the  monthly  expenses  to  be  ready  to 
furnish  gas  to  its  consumers,  unless  the  utility  should  be  paid 
for  such  expenses.  That  is  evidently  the  basis  upon  which  such 
a  charge  is  based,  and  the  equity  thereof  cannot  be  questioned. 

We  believe  in  the  sanctity  of  a  contract  and  that  the  integrity 
of  a  franchise  contract  should  be  fulfilled,  but  we  do  not  agree 
that  under  the  section  above  quoted,  by  the  approval  of  a  readi- 
ness-to^serve  charge,  we  would  be  authorizing  or  assisting  the 
company  in  committing  a  breach  of  its  contract;  for  under  the 
well-known  rules  of  construction,  where  a  contractual  relation 
arises,  all  the  statutes  relating  to  the  subject-matter  must  be 
taken  into  consideration ;  and  it  is  the  duty  of  a  municipal  coun- 
cil to  either  make  or  prohibit  any  of  the  things  provided  for  in 
§  614-17  of  the  General  Code,  in  any  ordinance,  if  they  do  not 
expect  a  utility  to  avail  itself  of  the  rights  granted  it  under  said 
§  614-17. 

Again,  in  support  of  our  construction  and  theory  of  this  stat- 
ute, we  believe  that  the  legislature  in  enacting  the  same  must 
have  had  in  view. just  such  a  case  as  the  one  in  question;  for  the 
statute  provides  "thai  when  no.  such  financial  device'*  is  made 
or  prohibited  by  the  terms  of  the  franchise  grant,  or  ordinance, 
the  same  may  be  provided  for  when  allowed  by  this  Commission, 
if  same  may  be  practicable  and  advantageous  to  the  parties  in- 
terested. 

In  the  case  at  bar,  the  Lima  ITatural  Oas  Company  is  a  dis- 
tributing company  only,  securing  its  gas  for  distribution  from 
the  Medina  Gas  Company,  paying  a  certain  fixed  price  per  thou- 
sand for  gas  so  furnished  by  it;  and  it  appears  from  the  testi- 
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moiij  lliat  it  is  necessary  for  the  applicant  to  secure  additional 
revenues  in  order  to  maintain  itself  and  give  good  service  to  the 
people  of  Lima,  and  hence  the  financial  device,  viz,,  a  readiness- 
to-serve  charge,  will  be  the  practicable  way  to  obtain  said  neces- 
sary funds  with  which  to*  perform  its  obligations  as  a  public 
utility,  and  at  the  same  time  be  advantageous  to  the  consumers, 
whose  duty  it  is  to  stand  the  burden  as  long  as  the  burden  is 
reasonable ;  and  the  legislature  provided  for  the  protection  of  the 
public  as  to  the  "readiness-to-serve  charge'^  or  other  things  pro- 
vided for  in  said  section  by  the  last  sentence  in  said  section,  to 
wit:  "Every  such  arrangement  .  .  .  classification  or  de- 
vice shall  be  under  the  supervision  and  regulation  of  the  Com- 
mission, and  subject  to  change,  alteration  or  modification  by  the 
Commission." 

Thus  the  base  rate  provided  by  the  ordinance  may  and  must 
prevail  during  the  term  of  such  ordinance,  unless  repealed  by  the 
municipal  council,  but  the  Commission  has  been  given  a  con- 
tinuing jurisdiction  over  any  financial  device  it  may  approve; 
thus  conclusively  bearing  out  our  construction  of  the  statutes, 
that  in  case  of  emergency,  the  utility  may  get  relief  as  provided 
therein,  by  applying  to  the  Commission,  which  relief  may  be 
granted  but  may  be  changed,  altered,  or  modified  at  any  time  by 
the  Commission. 

The  reasonableness  of  the  35  cents  in  this  case  is  all  based 
upon  estimates  of  the  company's  accountant,  and  may  or  may  not 
prove  to  be  too  high  after  a  fair  trial ;  but  this  Commission  there- 
fore reserves  the  right  at  any  time,  upon  proper  notice,  to  change, 
alter,  or  modify  the  financial  device  herein  approved. 

For  the  foregoing  reasons  we  must  conclude  that  where  a  pub- 
lic utility  is  operating  in  a  municipality  under  a  franchise  grant 
or  ordinance,  which  grant  or  ordinance  is  silent  as  to  minimum 
charge  or  other  financial  devices,  such  as  a  readiness-to-serve 
charge,  that  such  utility  may  provide  for  such  a  device  with  the 
approval  of  this  Commission. 

An  order  will  enter  accordingly. 

ClenDening,  Commissioner,  concurs. 
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Waltermirey  Commissioner,  dissenting:  I  am  unable  to 
agree  with  the  finding  of  the  majority  of  the  Commission  in  the 
above-entitled  proceeding,  for  two  reasons: 

1.  That  the  city  council,  having  passed  the  rate  ordinance 
under  authority  of  §  3982,  Gen.  Code,  and  the  company  having 
accepted  the  same  as  provided  for  in  §  8983,  Oen.  Code,  the 
parties  have  thereby  entered  into  a  binding  contract,  which  can- 
not be  altered  by  any  action  of  this  Commission. 

2.  There  is  not  sufficient  proof  that  a  readiness-to-serve  charge 
is  warranted  in  this  case,  even  if  the  Commission  were  author- 
ized  to  grant  it. 

Afl  to  the  first  objection :  Section  614-17  of  the  Public  Util- 
ity Act  applies  only  when  the  council  of  a  municipality  has  not 
passed  an  ordinance  regulating  the  price  of  the  conmiodity,  as 
provided  for  in  §  3982,  Gen.  Code,  and  which  has  been  accepted 
by  the  company  as  provided  for  in  §  3983,  Gen.  Code. 

The  ordinance  referred  to  in  §  614-17  is  the  "franchise, 
grant,  or  ordinance,"  under  which  the  utility  operates.  If  there 
is  nothing  in  the  franchise  under  which  a  utility  secured  the 
right  to  operate  in  a  municipality,  and  if  no  rate  ordinance  has 
been  passed  fixing  the  rates  for  service,  then  and  then  only  may 
§  614-17  be  resorted  to. 

K  council  passes  an  ordinance  which  is  either  accepted  by 
the  company,  or  appealed  from  to  the  Commission,  then  nothing 
remains  to  be  done  under  §  614r-17.  In  the  absence  of  any  fran- 
chise stipulation  or  rate  ordinance  to  the  contrary,  the  company 
may  resort  to  any  of  the  devices  mentioned  in  §  614^17,  subject 
only  to  the  approval  of  the  Commission. 

Section  614-17  provides  that  nothing  "in  this  act'^  shall  pro- 
hibit the  doing  of  the  things  therein  mentioned,  but  §§  3982 
and  8983,  Gen.  Code,  which  give  the  municipality  the  right  to 
fix  rates,  are  not  "in  this  act."  They  are  no  part  of  it.  They 
were  in  force  long  before  the  passage  of  the  Public  Utility  Act, 
and  when  rates  are  fixed  in  accordance  with  §§  3982  and  3983, 
SQch  action  precludes  the  doing  of  any  of  the  things  mentioned 
in  §  614-17,  unless  they  are  embodied  in  and  sanctioned  by  the 
ordinance. 

When  rates  are  fixed  under  §  8982,  the  company  shall  "in  no 
e?ent  diarge  more  than  the  price  specified  by  ordinance  of  coun- 
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cil/'  unless  it  appeals  to  the  Commission  and  thereby  secures  a 
greater  rate.  Note  the  emphatic  language  of  the  section, — -"in 
no  event." 

If  the  company  accepts  the  ordinance  as  provided  in  §  3983, 
the  council  "shall  not  require  service  for  a  less  price." 

In  Logan  Natural  Gas  &  Fuel  Co.  v.  Chillioothe,  65  Ohio  St. 
186,  62  N.  E.  122,  the  council  attempted  by  a  subterfuge,  by 
changing  the  standard  of  measurement,  to  exact  a  less  rate  than 
the  ordinance  prescribed,  but  the  court  denied  the  right. 

In  this  case,  the  company  is  attempting,  by  changing  the  name 
of  the  charge,  to  get  "more  than  the  price  fixed  by  ordinance." 
It  might  as  well  have  put  in  a  rate  for  "reading  meters"  as  a 
substitute  for  meter  rent  which  is  prohibited  by  the  ordinance, 
or  for  inspecting  the  lines  in  consumers  houses,  and  called  that  ft 
"financial  device,"  and  sought  thereby  to  increase  its  rates.  No 
matter  by  what  name  it  is  called,  the  effect  is  to  add  to  the  price 
which  the  consumer  must  pay  to  get  gas;  and  it  was  just  such 
devices  which  the  legislature  intended  to  circumvent  by  the  ex- 
pression, "the  company  shall  in  no  event  charge  more  than  the 
price  specified  by  council." 

It  would  be  useless  for  council  to  fix  the  price  of  gas  at  all,  if 
the  company  were  at  liberty  to  make  other  charges  for  other 
services,  under  the  name  and  guise  of  "financial  devices,"  and 
add  to  the  price  tjie  consumer  must  pay. 

The  company  and  the  city  made  a  contract  for  a  term  of  years, 
and  it  is  binding  upon  both.  The  company  cannot  now,-  by  mak- 
ing an  additional  charge  under  another  name,  defeat  that  con- 
tract, and  it  went  into  the  contract  with  its  eyes  open.  It  se- 
cured the  repeal  of  an  ordinance  already  existing,  which  had 
three  vears  to  run,  and  stated  its  needs  in  the  midst  of  the  war- 
time  prices,  and  the  council  generously  granted  the  new  rate. 
It  is  not  a  case  of  a  hard  bargain  on  a  pre-war  basis.  It  is  also 
significant  that  the  old  ordinance  contained  a  minimum  charge 
which  must  have  been  purposely  omitted  from  the  new. 

I  am  a  firm  believer  in  either  a  readiness-to-serve  charge  op  a 
minimum  charge,  because  in  no  other  way  can  a  utility  and  its 
other  consumers  be  protected  against  the  customer  who  demands 
service  and  then  does  not  use  it.  Someone  must  pay  that  ex- 
pense, and,  if  the  unprofitable  consume  does  not  pay  it,  the 
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others  must;  but  the  amount  of  revenue  derived  from  such  a 
charge  should  be  computed  and  deducted  from  the  total  amoimt 
which  the  utility  is  authorized  to  collect  from  the  public,  and 
only  the  remainder  of  the  sum  should  be  collected  from  the  sale 
of  the  product.  It  was  upon  this  basis  that  this  Commission 
fixed  the  price  of  the  Distributing  Company  in  the  Ashtabula 
Gas  Co/s  Case  (1917)  Amu  Rep.  P.  U.  C.  p.  76,  see  espe- 
cially p.  85. 

As  to  the  second  proposition :  There  was  no  showing  that  the 
additional  charge  is  necessary  to  yield  to  the  Lima  Natural  Gas 
CJompany  a  sufficient  revenue.  The  only  showing  was  that  after 
the  company,  under  the  new  ordinance,  had  raised  its  rates  from 
33  cents  per  1,000  cubic  feet  to  50  cents  for  the  first  25,000 
cubic  feet,  60  cents  for  the  next  5,000,  and  70  cents  for  all  in 
excess  of  30,000,  consumers  either  curtailed  or  entirely  cut  off 
tie  use  of  gas.  There  is  nothing  in  the  record  to  show  that  a 
inrther  boosting  of  rates  would  not  cause  others  to  discontinue 
^e  service.  The  granting  of  this  charge  would  result  in  a  rate 
of  85  cents  for  the  first  1,000  feet,  which  would  be  well-nigh 
Prohibitive. 

The  record  discloses  that  this  is  not  a  producing  company,  but 
*  distributing  company  only,  and  that  it  pays  to  the  producing 
^^^^pany  65  per  cent  of  its  gross  receipts,  and  retains  35  per 
cent  for  its  own  services,  so  that  if  it  sold  two  or  four  times  as 
^^cix  gas  to  its  present  consumers,  its  cost  of  distribution  would 
*^Ut  little  more,  while  its  income  would  be  doubled  or  quad- 
riV)pV^.     Its  interest  lies  not  in  restricting  the  sale  of  gas,  but 
•^  selling  the  largest  possible  quantity  at  a  price  just  sufficiently 
j^bove  the  cost  of  distribution  as  to  give  it  a  fair  profit  in  hand- 
ling; and  I  am  convinced  that  the  imposition  of  this  additional 
charge  would  be  detrimental  not  only  to  the  consumers,  but  to 
the  company  as  well. 

For  these  reasons,  I  do  not  concur  in  the  finding  of  the  ma- 
jority of  the  Commission. 
P.UJ1.1919E. 
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EDWARD  P.  BLISS  et  al. 

V. 

SPRINGFIELD  CONSOLIDATED  WATER  COMPANY. 
[Complaint  Docket  2602,  2603  and  2604.] 

Service  —  Meters  —  Division  of  costs. 

Upon  the  installation  of  meters,  the  utility  should  furnlBh  the 
meter  and  insert  it  in  the  pipes,  while  the  consumer  should  pay  for  any 
work  necessary  to  arrange  the  pipes  for  the  installation  of  the  meter  and 
for  the  necessary  valves  or  cocks. 

[April  22,  1919.] 

CoMPi*AiNT  as  to  failure  of  respondent  water  company  to  com- 
ply with  order  of  Commission^  and  complaint  as  to  rates  charged 
pending  installation  of  meters;  dismissed. 

By  the  Commission:  The  complainants  charge  that  the 
Springfield  Consolidated  Water  Company  does  not  comply  with 
the  order  of  the  Commission  as  to  the  installation  of  meters  and 
as  to  the  rate  to  he  charged  these  complainants  pending  the  in- 
stallation of  the  meter. 

The  Commission  in  its  order  required  the  respondent  to  in- 
stall meters  for  the  complainants  at  its  expense.  The  complain- 
ants contend  that  under  this  order  the  respondent  should  pay  all 
of  the  expenses  incurred  in  the  installation,  including  the  cost 
of  any  valves  or  any  alterations  necessary  in  the  interior  piping 
in  order  to  accommodate  the  meter.  By  installation  the  Com- 
mission meant  the  setting  of  the  meter,  that  is,  the  insertion  of 
the  same  into  the  pipe.  The  piping,  with  the  necessary  valves 
for  control  and  operation,  form  part  of  the  interior  plumhing. 
Any  work  necessary  to  arrange  the  pipe  for  the  installation  of 
the  meter  and  the  necessary  valves  or  cocks  should  be  at  the 
expense  of  the  patron  or  property  owner.  This  is  not  included 
in  the  installation  of  a  meter  in  accordance  with  the  order  of  the 
Commission. 

It  appears  that  in  the  correspondence  between  the  respondent 
and  the  complainants  the  company  took  the  position  that  it  was 
not  required  to  do  anything  more  than  deliver  the  meter  upon 
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the  premises*  In  the  answer,  however,  it  admits  its  error,  and  is 
now  prepared  to  deliver  the  meter  and  do  the  actual  connecting 
into  the  piping  in  accordance  with  the  Commission's  definition 
of  what  is  meant  by  installing  a  meter.  In  view  of  this  the  com- 
plaints in  this  respect  will  be  dismissed. 

As  to  the  rate  to  be  charged  prior  to  the  installation  of  the 
meter,  the  respondent  has  complied  with  the  order  of  the  Com- 
mission. The  Commission  ordered  the  respondent  to  furnish 
meters  to  all  consumers,  and  until  the  meter  was  furnished  re- 
ductions were  to  be  made  in  the  flat  rates  comparable  to  those 
provided  for  in  the  meter  rates  scheduled.  In  making  this  com- 
parison the  Commission  divided  the  consumers  into  three  groups ; 
the  third  group,  approximating  2,605  consumers  paying  from 
$18  to  $25  per  annum,  would  not  be  changed.  These  complain- 
ants are  in  this  third  group.  The  charges  made  by  the  respond- 
ent are  assessed  in  accordance  with  the  schedule  filed  by  it,  and 
was  approved  as  being  in  compliance  with  the  Commission's 
report  and  order  of  April  8,  1918.  The  complaints  as  to  the 
rate  will  therefore  be  dismissed. 

Charles  S.  Quinn  in  his  complaint  alleges  that,  as  the  com- 
pany refused  to  pay  the  expense  of  the  installation  of  the  meter, 
he  was  compelled  to  do  so,  and  submits  a  bill  of  $9.84,  claiming 
that  the  company  should  refund  to  him  this  amount.  The  bill 
is  not  itemized,  and  it  is  impossible  to  tell  how  much  was  in- 
curred in  the  actual  installation  of  the  meter,  according  to  the 
order  of  the  Conunission.  This  complainant  should  furnish  the 
respondent  with  an  itemized  bill  showing  the  actual  work  done 
in  setting  or  coupling  the  meter  to  the  pipe.  It  would  then  be 
the  duty  of  the  respondent  to  pay  so  much  of  the  expense  as  was 
incurred  in  the  installation  of  the  meter  according  to  the  Com- 
mission's interpretation.  An  order  will  be  made  dismissing 
these  complaints. 
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UNITED  STATES  SUPREME  COURT. 

CITY  OF  PAWHUSKA 

V, 

PAWHUSKA  OIL  &  GAS  COMPANY  and  the  State  of  Oklahoma. 

[No.  281.] 
(—  U.  S.  — ,  63  L.  ed.  —,  39  Sup.  Ct.  Rep.  636.) 

Appeal  and  review  —  Federal  question  —  Impairment  of  contract. 

A  controversy  as  to  which  of  two  existing  agencies  or  arms  of  a 
state  government,  a  municipality  or  a  state  corporation  commission,  is 
authorized  for  the  time  being  to  exercise  in  the  public  interest  the 
power  of  rate  regulation  of  a  public  utility,  subject  to  which  power  the 
franchise  confessedly  was  granted,  involves  no  question  under  the  con- 
tract clause  of  the  Federal  Constitution,  but  only  a  question  of  local 
law,  the  decision  of  which  by  the  highest  court  of  the  state  is  finaL 

[June  9,  1919.] 

In  error  to  the  Supreme  Court  of  the  State  of  Oklahoma  to 
review  a  judgment  which  affirmed  an  order  of  the  State  Cor- 
poration Commission  regulating  gas  rates.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below,  —  Okla.  — ,  P.U.RIOITF,  226,  166 
Pac.  1058. 

Appearances:  Preston  A.  Shinn  for  plaintiff  in  error;  T.  J. 
Leahy,  C.  S.  MacDonald,  and  Burdette  Blue  for  defendants  i» 
error. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the  court: 
A  city  in  Oklahoma  is  complaining  here  of  an  order  of  the 
Corporation  Commission  of  the  state  made  in  1917  regulating 
the  rates  and  services  of  a  gas  company  engaged  in  supplying 
natural  gas  to  the  city  and  its  inhabitants.  The  company  has  a 
franchise,  gi'anted  by  the  city  in  1909,  which  entitles  it  to  have 
its  pipe  lines  in  the  streets  and  alleys  of  the  city,  and  provides 
that  the  gas  shall  be  supplied  at  flat  or  meter  rates,  at  the  option 
of  the  consumer,  and  that  the  rates  shall  not  be  in  excess  of  fixed 
standards. 

When  the  franchise  was  granted  there  was  a  provision  in  the 
state  Constitution,  art.  18,  §  7,  reading:  "I^o  grant,  extension, 
or  renewal  of  any  franchise  or  other  use  of  the  streets,  alleys,  or 
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Other  public  grounds  or  ways  of  any  municipality,  shall  devest 
the  state,  or  any  of  its  subordinate  subdivisions,  of  their  control 
and  regulation  of  such  use  and  enjoyment.  Nor  shall  the  power 
to  regulate  the  charges  for  public  services  be  surrendered ;  and 
no  exclusive  franchise  shall  ever  be  granted ;"  and  there  also  was 
a  statutory  provision,  Eev.  Stat.  1903,  §  398,  Rev.  Laws  1910, 
§  593,  declaring :  ^^AU  such  grants  shall  be  subject  at  all  times 
to  reasonable  r^ilations  by  ordinance  as  to  the  use  of  streets 
and  prices  to  be  paid  for  gas  or  light." 

In  1913  the  state  legislature  adopted  an  aet  providing  that 
the  Corporation  Commission  "shall  have  general  supervision  over 
all  public  utilities,  with  power  to  fix  and  establish  rates  and  to 
prescribe  rules,  requirements  and  regulations,  affecting  their 
services."  Laws  1913,  chap.  93,  §  2.  It  was  under  this  act 
and  after  a  full  hearing  on  a  petition  presented  by  the  gas  com- 
pany, that  the  order  in  question  was  made.  The  order  abrogates 
all  flat  rates,  increases  the  meter  rates,  requires  that  the  gas  be 
sold  through  meters  to  be  supplied  and  installed  at  the  company^s 
expense,  and  recites  that  the  evidence  produced  at  the  hearing 
disclosed  that  the  franchise  rates  had  become  inadequate  and 
unremunerative,  and  that  supplying  gas  at  flat  rates  was  produc- 
tive of  wasteful  use.  On  an  appeal  by  the  city,  the  supreme 
court  of  the  state  affirmed  the  order.  —  Okla.  — j  P.U.R.1917F, 
226,  166  Pac.  1068. 

The  city  contended  in  that  court — and  it  so  contends  here — 
that  at  the  time  the  franchise  was  granted  it  alone  was  author- 
ized to  regulate  such  charges  and  service  within  its  municipal 
limits;  that  the  legislature  could  not  transfer  that  authority  to 
the  Corporation  Commission  consistently  with  the  Constitution 
of  the  state;  and  that,  in  consequence,  the  act  under  which  the 
Commission  proceeded  and  the  order  made  by  it  effected  an  im- 
pairment of  the  franchise  contract  between  the  city  and  the  gas 
company,  in  violation  of  the  contract  clause  of  the  Constitution 
of  the  United  States.  Or,  stating  it  in  another  way,  the  conten- 
tion of  the  city  was  and  is  that  the  authority  to  regulate  the 
rates  and  service,  which  concededly  was  reserved  at  the  time  the 
franchise  was  granted,  was  irrevocably  delegated  to  the  city  by 
the  Constitution  and  laws  of  the  state,  and  therefore  that  the 
exertion  of  that  authority  by  any  other  state  agency,  even  though 
P.U.RJ919E. 
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in  conformity  with  a  later  enactment  of  the  legislature,  operated 
as  an  impairment  of  the  franchise  contract. 

Dealing  with  this  contention  the  state  court,  while  fnlly  con- 
ceding that  the  earlier  statute  delegated  to  the  city  the  authority 
claimed  by  it,  held  that  this  delegation  was  to  endure  only  "until 
such  time  as  the  state  saw  fit  to  exercise  its  paramount  author- 
ity;" that  under  the  state  Constitution  the  legislature  could  with- 
draw that  authority  from  the  city  whenever,  in  its  judgment,  the 
public  interest  would  be  subserved  thereby;  and  that  it  was  ef- 
fectively withdrawn  from  the  city  and  confided  to  the  Corpora- 
tion Commission  by  the  Act  of  1913.  The  claim  that  this  im- 
paired the  franchise  contract  was  overruled. 

It  is  not  contended — ^nor  could  it  well  be — that  any  private 
right  of  the  city  was  infringed,  but  only  that  a  power  to  regu- 
late in  the  public  interest,  theretofore  confided  to  it,  was  taken 
away  and  lodged  in  another  agency  of  the  state, — one  created  by 
the  state  Constitution.  Thus  the  whole  controversy  is  as  to 
which  of  two  existing  agencies  or  arms  of  the  state  government 
is  authorized  for  the  time  being  to  exercise  in  the  public  interest 
a  particular  power,  obviously  governmental,  subject  to  which  the 
franchise  confessedly  was  granted.  In  this  no  question  under 
the  contract  clause  of  the  Constitution  of  the  United  States  is 
involved,  but  only  a  question  of  local  law,  the  decision  of  which 
by  the  supreme  court  of  the  state  is  final. 

"Municipal  corporations  are  political  subdivisions  of  the  state, 
created  as  convenient  agencies  for  exercising  such  of  the  govern- 
mental powers  of  the  state  as  may  be  intrusted  to  them.  For  the 
purpose  of  executing  these  powers  properly  and  efficiently  they 
usually  are  given  the  power  to  acquire,  hold,  and  manage  per- 
sonal and  real  property.  The  number,  nature,  and  duration  of 
the  powers  conferred  npon  these  corporations  and  the  territory 
over  which  they  shall  be  exercised  rests  in  the  absolute  discretion 
of  the  state.  Neither  their  charters  nor  any  law  conferring  gov- 
ernmental powers,  or  vesting  in  them  property  to  be  used  for 
governmental  purposes,  or  authorizing  them  to  hold  or  manage 
such  property,  or  exempting  them  from  taxation  upon  it,  con- 
stitutes a  contract  with  the  state  within  the  meaning  of  the  Fed- 
eral Constitution."  Hunter  v.  Pittsburgh,  207  U.  S.  161,  178, 
52  L.  ed.  151,  159,  28  Sup.  Ct.  Kep.  40. 
P.U.R.1919K 
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In  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  4  L.  ed. 
629,  it  was  distinctly  recognized  that,  as  respects  grants  of  polit- 
ical or  governmental  authority  to  cities,  towns,  coimties,  and  the 
like,  the  legislative  power  of  the  states  is  not  restrained  by  the 
contract  clause  of  the  Constitution,  pp.  629,  630,  659-664,  668, 
694;  and  in  East  Hartford  v.  Hartfoud  Bridge  Co.  10  How. 
611,  13  L.  ed.  518,  where  was  involved  the  validity  of  a  state 
statute  recalling  a  grant  to  a  city,  theretofore  made  and  long  in 
use,  of  power  to  operate  and  maintain  a  ferry  over  a  river,  it 
was  said,  p.  533,  that  the  parties  to  the  grant  did  not  stand  "in 
the  attitude  towards  each  other  of  making  a  contract  by  it,  such 
as  is  contemplated  in  the  Constitution,  and  as  could  not  be  modi- 
fied by  subsequent  legislation.  The  legislature  was  acting  here 
on  the  one  part,  and  public  municipal  and  political  corporations 
on  the  other.  They  were  acting,  too,  in  relation  to  a  public  ob- 
ject, being  virtually  a  highway  across  the  river,  over  another 
highway  up  and  down  the  river.  From  this  standing  and  rela- 
tion of  these  parties,  and  from  the  subject-matter  of  their  action, 
we  think  that  the  doings  of  the  legislature  as  to  this  ferry  must 
be  considered  rather  as  public  laws  than  as  contracts.  They 
related  to  public  interests.  They  changed  as  those  interests  de- 
manded. The  grantees  likewise,  the  towns  being  mere  organiza- 
tions for  public  purposes,  were  liable  to  have  their  public  powers, 
rights,  and  duties  modified  or  abolished  at  any  moment  by  the 
legislature.  .  .  .  Hence,  generally,  the  doings  between  them 
and  the  legislature  are  in  the  nature  of  legislation  rather  than 
compact,  and  subject  to  all  the  legislative  conditions  just  named, 
and  therefore  to  be  considered  as  not  violated  by  subsequent 
l^slative  changes."  In  New  Orleans  v.  New  Orleans  Water- 
works Co.  142  U.  S.  79,  35  L.  ed.  943,  12  Sup.  Ct.  Eep.  147, 
where  a  city,  relying  on  the  contract  clause,  sought  a  review  by 
this  court  of  a  judgment  of  a  state  court  sustaining  a  statute 
so  modifying  the  franchise  of  a  waterworks  company  as  to  re^ 
quire  the  city  to  pay  for  water  used  for  municipal  purposes,  to 
which  it  theretofore  was  entitled  without  charge,  the  writ  of 
error  was  dismissed  on  the  gi-ound  that  no  question  of  impair- 
ment within  the  meaning  of  the  contract  clause  was  involved. 
Some  of  the  earlier  cases  were  reviewed  and  it  was  said,  p.  91 : 

"But  further  citations  of  authorities  upon  this  point  are  un- 
P.U.B.1919E. 
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uecessary ;  they  are  full  and  conclusive  to  the  point  that  the  mu- 
nicipality, being  a  mere  agent  of  the  state,  stands  in  its  govern- 
mental or  public  character  in  no  contract  relation  with  its  sov- 
ereign, at  whose  pleasure  its  charter  may  be  amended,  changed^ 
or  revoked,  without  the  impairment  of  any  constitutional  obliga- 
tion, while  with  respect  to  its  private  or  proprietary  rights  and 
interests  it  may  be  entitled  to  the  constitutional  protection.  In 
this  case  the  city  has  no  more  right  to  claim  an  immimity  for 
its  contract  with  the  waterworks  company  than  it  would  have 
had  if  such  contract  had  been  made  directly  with  the  state.  The 
state,  having  authorized  such  contract,  might  revoke  or  modify 
it  at  its  pleasure." 

The  principles  announced  and  applied  in  these  cases  have  been 
reiterated  and  enforced  so  often  that  the  matter  is  no  longer 
debatable.  Covington  v.  Kentucky,  173  U.  S.  231,  241,  43  L. 
ed.  679,  683,  19  Sup.  Ct.  Rep.  883;  Worcester  v.  Worcester 
Consol.  Street  R  Co.  196  TJ.  S.  539,  548,  49  L.  ed.  591,  595, 
26  Sup.  Ct.  Rep.  327;  Braxton  County  Ct.  v.  West  Virginia, 
208  U.  S.  192,  52  L.  ed.  450,  28  Sup.  Ct.  Rep.  275;  Englewood 
V.  Denver  &  S.  P.  R.  Co.  248  TJ.  S.  294,  296,  ante,  149,  160, 
P.U.R.1919B,  638,  39  Sup.  Ct  Rep.  100. 

Writ  of  error  dismissed. 


VTAH  SXTPKEMfi:  OOtTRT, 

PUBLIC  UTILITIES  COMMISSION  OP  UTAH 

V. 

MIKE  OAEVILOCH 

[No.  3350.] 

(—  Utah,  — ,  181  Pac.  272.) 

• 

Autamohtles  —  Operation  «*  Certificate  of  convenience  —  Oonatrue* 
Hon  of  statute, 

1.  A  statute  forbidding  an  automobile  corporation  from  establish- 
ing or  beginning  the  construction  or  operation  of  a  line,  route,  plant, 
or  system  without  obtaining  a  certificntc  that  public  conTenience  or 
necessity  require  "such  construction,"  api'lir.^  to  operation,  and  not 
merely  to  the  construction  of  "a  line,  route,  plant,  or  system." 
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^Mio  umme9  —  What  constitute  —  Automobiles  for  Hire  --  Houtea. 

2.  A  person  who  operates  an  automobile  for  hire,  although  not 
with  the  intention  of  establishing  a  route,  nevertheless  conducts  a 
public  utility  under  the  Utah  statutes,  subject  to  the  jurisdiction  of 
the  Utah  Gcmmission. 

^^lUnnotHles  —  License  '^  Operation  and  violation  of  Utilities  Act, 

3.  A  state  or  town  license  to  operate  an  automobile  for  hire  does 
not  authorize  operation  in  violation  of  the  provisions  of  the  Utah 
Public  Utilities  Act. 

^utomohiles  —  Designated  routes  —  Hack  or  taxicah  husiness. 

4.  One  who  operates  an  automobile,  hack,  or  taxieab  business  upor 
the  request  of  those  who  may  desire  to  be  carried  in  a  special  con- 
veyance which  IB  under  their  direction  and  control  for  the  time,  and 
at  a  price  agreed  upon  for  the  service,  does  not  operate  on  or  over 
an  established  route,  within  the  provisions  of  the  Utah  statutes,  in 
Violation  of  the  rights  of  one  who  has  obtained  a  certificate  of  con- 
venience and  necessity  from  the  Commission  entitling  him  to  operate 
over  a  designated  route,  although  the  passengers  in  the  taxieab  may 
^  fact  be  transported  over  the  route  designated  in  the  certificate. 


^^**^*nusions  —  JuHsdiction. 

Exclusive  jurisdiction  of  Utah   Commission  over   public  utilities 
V-  190. 
C^t^licoles  of  convenience  —  Franchises. 

Discussion  of  certificate  of  convenience  as  limited  franchise,  p. 
190. 
Damages, 

Discussion  of  right  to  action  for  damages  resulting  from  violation 
of  Utah  PuUic  Utilities  Act,  p.  192. 
Infunction  —  Jurisdiction  of  court  —  Monopoly  and  con^petition. 

Power  of  court  to  enjoin  competition  with  established  automobile 
route,  p.  192. 

[April  29,  1919.] 

Appeal  from  District  Court,  Salt  Lake  County,  from  a  judg- 
ment for  defendant  in  an  action  by  the  Utah  Public  Utilities 
Commission  against  Mike  Garviloch  to  enjoin  interference  with 
an  established  automobile  route  •  affirmed. 

Appearances:  Dan  B.  Shields,  Attorney  General,  and  O.  C. 
Dalby,  Jas.  H.  Wolfe,  and  H.  Van  Dam,  Jr.,  Assistant  Attor- 
iieys  General,  for  appellant ;  Willard  Hanson  and  B.  L.  Liber- 
man,  both  of  Salt  Lake  City,  for  respondent. 

Frick,  J. :  The  Public  Utilities  Commission  of  Utah,  here- 
inafter called  '^Commission,"  commenced  this  action  in  the  dis* 
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trict  court  of  Salt  Lake  county  to  enjoin  the  defendant  from 
operating  a  certain  "automobile  stage  line."  The  Commission, 
in  its  complaint,  in  substance  alleged  that  on  April  2,  1918,  one 
Eugene  Chandler  made  application  to  the  Commission  for  a 
"certificate  of  convenience  and  necessity,"  as  required  by  the 
Utilities  Act  of  this  state,  to  operate  "a  stage  line  between  Bing- 
ham Canyon  and  Highland  Boy  mine,  and  between  Bingham 
Canyon  and  Copperfield  in  Salt  Lake  county;"  that  thereafter 
a  public  hearing  was  duly  had  on  said  application,  and  that  said 
Commission  duly  granted  the  said  Chandler  a  certificate  of  con- 
venience and  necessity  to  "operate  an  automobile  stage  line  for 
the  transportation  of  passengers"  between  the  places  before 
stated,  and  that  no  other  person  or  persons  have  been  gi-anted  a 
certificate  of  convenience  and  necessity  to  operate  a  stage  line 
or  to  carry  passengers  between  said  places ;  that  "this  defendant, 
Mike  Garviloch,  disregarding  the  order  so  made  by  the  Utilities 
Comnaission,  has  undertaken  to  operate  and  is  now  engaged  in 
the  operation  of  an  automobile  stage  line  and  to  carry  passengers 
for  hire  over  said  routes  as  established  by  the  said  order  of  the 
Utilities  Commission,  to  wit,  between  Bingham  Canyon  and 
Highland  Boy  mine  and  between  Bingham  Canyon  and  Copper- 
field,  without  having 'received  from  the  said  Commission  a  cer- 
tificate of  convenience  and  necessity,  or  without  authorization 
from  such  Commission  so  to  do,  and  in  violation  of  the  terms 
of  chapter  47,  Laws  Utah  1917,  commonly  known  as  the  Utili- 
ties Act;"  that  defendant,  after  being  repeatedly  requested  to  re- 
frain from  operating  said  stage  line,  refuses  to  do  so,  and  con- 
tinues to  operate  the  same;  that  the  Commission  has  no  speedy 
or  adequate  remedy  at  law,  and  therefore  prays  that  the  defend- 
ant be  enjoined  from  operating  said  stage  line,  etc 

The  defendant  appeared  and  filed  a  general  demurrer  to  the 
complaint.  The  demurrer  was  overruled,  and  the  defendant 
filed  his  answer  to  the  complaint,  in  which  he  admitted  the  ca- 
pacity of  the  Commission,  etc.,  and  in  effect  denied  all  other 
allegations  of  the  complaint.  As  an  affirmative  defense  he 
averred:  "And  further  answering  said  complaint  as  a  defense 
thereto,  this  defendant  says  that  he  is  the  owner  of  a  certain 
automobile,  which  car  has  been  duly  licensed  by  the  state  of 
Utah  as  a  commercial  car;  that  the  town  of  Bingham  Canyon 
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is  a  duly  incorporated  municipality  of  the  state  of  Utah,  and  on 
the  12th  day  of  July,  a.  d,  1918,  said  town  of  Bingham  Canyon, 
through  its  proper  officers,  duly  issued  to  this  defendant  a  cer- 
tain license,  which  license  was  then  and  there  required  by  said 
town  of  Bingham  Canyon  for  all  persons  operating  an  automo- 
bile for  hire  in  and  around  said  town,  and  the  said  license  was 
duly  issued  to  this  defendant  by  virtue  of  the  ordinance  afore- 
said, and  duly  authorized  this  defendant  to  operate  an  automo- 
bile for  hire  from  the  said  Ist  day  of  July  a.  d.  1918,  to  the 
3l3t  day  of  December,  a.  n.  1918 ;  and  that  at  the  expiration  of 
said  license  there  was  duly  issued  to  this  defendant  another 
license  from  the  1st  day  of  January,  a.  d.  1919,  to  the  31st  day 
of  March,  a.  d.  1919,  aiithoriziiig  and  permitting  this  defendant 
to  operate  a  certain  automobile  for  hire;''  that  he  has  operated 
and  continues  to  operate  said  automobile  for  hire  by  virtue  of 
the  licenses  aforesaid ;  "that  in  and  arotmd  said  town  of  Bingham 
Canyon  are  numerous  mines  and  also  a  number  of  towns,  and 
that  occasionally  he  has  been  employed  for  hire  by  diverse  and 
sundry  persons  to  make  trips  to  cities  and  towns,  including  trips 
to  Salt  Lake  City,  Garfield,  Lark,  Midvale,  Kiverton,  Kevere 
Switch,  Phoenix,  Highland  Boy  mine,  Frisco  mine,  Copperfield, 
United  States  mine,  the  Boston  Consolidated  mine,  and  various 
and  sundry  trips  around  the  town  of  Bingham  Canyon  and  to 
other  places  as  might  be  desired  by  persons  desiring  to  employ 
defendant  to  carry  them  as  passengers  in  said  automobile  afore- 
said;" that  he  has  made  no  trips  between  the  points  mentioned 
in  the  complaint  "upon  any  schedule,  or  attempted  to  run  be- 
tween said  points,  except  an  occasional  run  not  in  competition 
with  any  person  or  corporation  operating  between  said  points, 
.  .  .  but  has  made  a  few  occasional  trips  between  said  points 
when  hired  to  do  so  by  persons  who  requested  the  services  of  this 
defendant." 

A  hearing  before  the  district  court  upon  an  agreed  statement 
of  facts  resulted  in  a  judgment  dismissing  the  action,  from 
which  the  Commission  appeals  and  insists  that  the  district  court 
erred  in  refusing  to  enjoin  defendant  and  in  dismissing  the  ac- 
tion. 

The  defendant  contended  in  the  district  court,  and  now  con- 
tends, that  the  provisions  of  the  Utilities  Act  do  not  cover  the 
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acts  complained  of,  and  do  not  affect  him  in  the  conduct  of  the 
business  which  he  is  carrying  on  as  described" in  his  answer  and 
in  the  stipulation  of  facts  upon  which  the  judgment  is  based. 

The  facts  stipulated  are  very  voluminous,  and,  in  view  of  the 
issues  presented  by  the  pleadings,  they  are,  in  many  respects, 
redundant  and  wholly  immaterial.  After  finding  that  the  Com- 
mission had  duly  issued  to  Eugene  Chandler  a  certificate  of  con- 
venience and  necessity  to  operate  an  automobile  stage  line  over 
the  route  in  question,  and  that  he  is  operating  the  same  in  accord- 
ance with  and  pursuant  to  the  direction  of  the  Commission,  the 
only  material  facts  under  the  issues  are  contained  in  six  out  of 
the  thirty-four  paragraphs  contained  in  the  stipulation.  While 
the  facts  stated  in  the  six  paragraphs,  in  our  judgment,  could 
still  be  further  condensed,  yet,  in  view  of  the  contentions  of  the 
parties,  we  have  deemed  it  but  fair  to  state  the  facts  stipulated 
in  the  language  of  the  parties.    They  are  as  follows : 

<^(22)  That  he  [defendant]  has  since  the  1st  day  of  October 
aforesaid,  and  up  and  until  he  was  restrained  by  order  of  this 
court,  to  wit,  the  11th  day  of  January,  a.  d.  1919,  carried  pas- 
sengers as  follows :  That  he  has  carried  passengers  for  hire  in 
said  automobile  from  Phoenix  and  also  from  Highland  Boy  mine 
over  said  highways  to  the  said  Denver  and  Eio  Grande  Depot 
in  Bingham ;  that  he  has  likewise  carried  passengers  in  said  auto- 
mobile from  the  said  depot  to  different  points  in  the  said  town 
of  Bingham,  and  likewise  to  the  said  town  of  Copperfield  and  to 
the  said  town  of  Phoenix  and  to  the  said  Highland  Boy  mine. 

"(23)  That  he  has  also  carried  passengers  for  hire  in  said 
automobile  during  the  said  time  hereinbefore  referred  to,  over 
the  said  highways  from  the  said  towns  of  Phoenix,  Bingham, 
Copperfield,  and  from  the  said  Highland  Boy  mine  to  Salt  Lake 
City,  Midvale,  Murray,  Garfield,  and  Lark,  and  to  such  other 
places  as  he  might  be  hired  to  carry  passengers  by  those  wishing 
to  be  carried  by  the  defendant,  and  as  he,  defendant,  might  elect 
to  accept  said  persons  as  passengers;  and  that  he  has  likewise 
carried  passengers  to  and  from  various  points  in  and  around 
Bingham,  such  as  the  United  States  mine,  which  is  on  said  high* 
way  in  the  main  canyon,  and  is  beyond  the  town  of  Copperfield ; 
and  to  and  from  the  Boston  Consolidated  mine  and  other  places 
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in  said  Garr  Fork  canyon  which  are  beyond  said  Highland  Boy 
mine. 

"(24)  That  he  has  at  times  during  the  period  set  forth  here- 
in, to  wit,  from  October  a.  d.  1918,  until  January  11,  1919,  by 
pennission  of  the  officers  of  Bingham,  and  by  virtue  of  said 
license  issued  by  said  town,  maintained  a  place  in  Bingham  near 
where  said  Carr  Fork  branches  off  from  the  said  main  canvon 
aforesaid,  and  near  the  place  where  the  said  Eugene  Chandler 
has  his  stand  or  place  where  he  maintains  his  automobiles  as 
aforesaid,  and  at  the  said  point  this  defendant  during  said  time 
received  persons  whom  he  carried  for  hire  in  said  automobile 
over  said  highway  to  the  town  of  Phoenix  and  to  said  Highland 
Boy  mine,  and  also  at  said  place  in  Bingham  he  has  received 
persons  that  he  has  carried  for  hire  in  said  automobile  over  said 
hi^way  to  tlie  town  of  Copperfield;  and  that  he  has  likewise 
during  the  said  period  received  persons  as  passengers  in  the  said 
town  of  Phoenix,  and  at  Highland  Boy  mine  and  in  the  said  town 
of  Copperfield,  which  he  has  carried  as  passengers  for  hire  in 
said  automobile  over  said  highway  aforesaid,  and  discharged  the 
said  persons  as  such  passengers  at  the  place  in  Bingham  where 
he  maintains  said  stand  as  aforesaid. 

"(25)  That  he  has,  during  said  period,  and  up  to  the  time 
when  he  was  restrained  by  ordor  of  said  court,  made  from  five 
lo  fifteen  trips  per  week  between  the  said  place  or  stand  in  Bing- 
ham where  he  maintained  his  car  as  aforesaid  and  the  said  town 
of  Copperfield,  Phoenix,  and  the  said  Highland  Boy  mine  afore* 
said. 

"(26)  That  all  of  said  persons  so  carried,  as  set  forth  in  para- 
graphs numbered  24  and  25,  were  carried  at  the  request  of  the 
passengers,  and  upon  no  regular  schedule  or  schedules,  nor  upon 
any  regular  rate  of  fare ;  that  is  to  say,  that  whenever  persons, 
desiring  to  become  passengers  between  said  points  as  aforesaid, 
requested  this  defendant  to  transport  them  in  said  automobile 
and  this  defendant  agreed  to  accept  said  persons  as  passengers, 
then  this  defendant  charged  such  sum  from  such  persons  as  he, 
defendant,  thought  the  trips  might  be  worth  under  varying  con- 


"(27)  That  if  said  trips  were  made  in  stormy  or  inclement 
weather  the  charges  would  be  more  than  if  made  in  fair  weather. 
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That  if  one  person  desired  to  be  conveyed  in  said  automobile  as 
aforesaid,  this  defendant  would  charge  the  said  person  at  least 
$1,  and  possibly  as  much  as  $2,  to  transport  him  to  any  of  the 
said  places,  to  wit,  from  the  said  place  in  Bingham  to  Copper- 
field,  Phoenix,  or  Highland  Boy  mine;  and  that  if  a  number  of 
persons  applied  at  the  same  time,  he,  this  defendant,  might  make 
said  persons  a  rate  less  than  a  dollar,  according  to  the  number 
desiring  to  be  hauled  as  passengers  as  aforesaid." 

[1]  Defendant  relies  upon  Utah  Comp.  Laws  1917,  §  4818,. 
which,  so  far  as  material  here,  provides :  "No  .  .  .  auto- 
mobile corporation,  .  .  .  shall  henoeforth  establish  or  be- 
gin the  construction  or  operation  of  a  .  .  .  line,  route^ 
plant,  or  system,  or  of  any  extension  of  such  railroad,  or  line,, 
route,  plant,  or  system,  without  having  first  obtained  from  the 
commission  a  certificate  that  the  present  or  future  public  con- 
venience and  necessity  require  or  will  require  such  construc- 
tion,    ,     .     ." 

Defendant  insists  that  the  provisions  of  the  foregoing  section 
apply  only  to  those  who  intend  to  construct  "a  line,  route,  plant, 
or  system,"  etc.  The  district  court  held  against  the  defendant's 
contention.  In  passing  on  the  question  the  district  court  filed  a 
written  opinion,  of  which  we  adopt  the  following  and  make  it  a 
part  of  this  opinion,  namely:  "It  is  contended  by  defendant 
that  the  omission  to  say  'operation  or  construction'  at  the  close 
of  the  clause  above  indicates,  if  taken  in  connection  with  the  bal- 
ance  of  the  section,  which  relates  in  terms  largely  to  *construe- 
tion,'  that  the  section  applies  only  to  the  'construction'  of  auto- 
mobile lines,  and  not  to  their  'operation,'  and  that  the  word 
^operation,'  where  used,  is  superfluous  to  the  substantial  meaning 
of  the  section  as  a  whole.  It  is,  of  course,  elementary  in  statu- 
tory construction  that  a  word  may  be  disregarded  or  eliminated, 
if  its  presence  makes  the  clause  in  which  it  occurs  unintelligible. 
Lewis's  Sutherland,  Stat  Constr.  2d  ed.  §  384.  It  is  also  true, 
however,  that  words  may  be  supplied  if  necessary  to  give  effect 
to  the  intention  of  the  legislature,  if  that  intention  be  ascertained 
with  reasonable  certainty.  Section  882  of  the  author  just  quoted. 
Reading  the  statute  as  a  whole,  and  particularly  reading  §  4818 
with  §  4782,  subdivision  13,  defining  'automobile  corporation/ 
and  bearing  in  mind  that  as  a  matter  of  common  knowledge  auto- 
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mobile  carriers  ^operate'  without  ^construction/  the  court  con- 
cludes that  the  insertion  of  *or  operation/  at  the  end  of  the 
clause  above  quoted  from  §  4818,  would  more  correctly  give 
effect  to  the  legislative  intent  than  the  elimination  of  the  words, 
W  operation,'  after  the  first  word  'construction'  in  the  same 
section.  It  seems  to  be  the  plain  purpose  of  the  statute  as  a 
iffhole  to  regulate  all  public  utilities,  including  'automobile  cor- 
porations' (as  therein  defined),  both  as  to  'construction'  and 
Operation.'  To  strike  the  phrase  'or  operation,'  just  referred  to, 
would  markedly  restrict  the  power  of  the  Commission  respecting 
utilities  in  general.  (And  it  is  not  to  be  inferred  that  all  other 
utilities  are  to  be  controlled  by  the  Commission,  both  with  re- 
spect to  'operation'  and  'construction,'  but  that  'automobile  cor- 
porations' are  to  be'oontroUed  merely  with  respect  to  'construc- 
tion,' an  activity  in  which  'automobile  corporations'  almost  never 
indulge.  Such  an  interpretation  of  the  statute  would  be  unrea- 
sonable.)'' 

There  are,  however,  other  provisions  of  the  Utilities  Act  which 
make  it  clearer  still  that  the  defendant's  automobile  is  within 
the  jurisdiction  of  thel  Commission.  Utah  Comp.  Laws  1917, 
I  4782,  subds.  6,  13,  14,  and  28,  which  are  a  part  of  the  original 
Utilities  Act,  read  as  follows: 

"6.  The  term  'transportation  of  persons,'  when  used  in  this 
title,  includes  every  service  in  connection  with  or  incidental  to 
the  safety,  comfort,  or  convenience  of  the  person  transported  and 
the  receipt,  carriage,  and  delivery  of  such  person  and  his  bag- 
gage." 

"13.  The  term  ^automobile  corporation,'  when  used  in  this 
title,  includes  every  corporation  or  person,  their  lessees,  trustees, 
receivers  or  trustees  appointed  by  any  court  whatsoever,  engaged 
in,  or  transacting  the  busipess  of,  transporting  passengers  or 
freight,  merchandise  or  other  property  for  compensation,  by 
means  of  automobiles  or  motor  stages  on  public  streets,  roads 
or  highways  along  established  routes  within  this  state. 

"14.  The  term  'common  carrier,'  when  used  in  this  title,  in- 
cludes .  .  .  automobile  corporation;  ...  .  and  every 
other  car  corporation  or  person,  their  lessees,  trustees,  receivers, 
or  trustees  appointed  by  any  court  whatsoever,  operating  for 
public  servjce  within  this  state ;  and  every  corporation  or  person, 
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their  lessees,  trustees,  receivers,  or  trustees  appointed  by  any 
court  wbateoever  engaged  in  the  transportation  of  persons  or 
property  for  public  service,  over  regular  routes  between  points 
within  this  state." 

''28.  The  term  'public  utility,'  when  used  in  this  title,  in- 
cludes every  .  .  .  •  automobile  corporation  .  .  .  where 
the  service  is  performed  for  or  the  commodity  delivered  to  the 
public  or  any  portion  thereof.  The  term  'public  or  any  portion 
thereof,'  as  herein  used,  means  the  public  generally,  or  any 
limited  portion  of  the  public,  including  a  person,  private  cor- 
poration, municipality,  or  other  political  subdivision  of  the  state, 
to  which  the  service  is  performed  or  to  which  the  commodity  is 
delivered,  and  whenever  any  .  .  .  automobile  corporation 
.  •  •  performs  a  service  or  delivers  a  commodity  to  the  public 
or  any  portion  thereof  for  which  any  compensation  or  payment 
whatsoever  is  received,  such  .  •  .  automobile  corporation 
.  .  .  is  hereby  declared  to  be  a  public  utility  subject  to  the 
jurisdiction  and  regulation  of  the  Commission  and  the  provisions 
of  this  title.  .  •  •  Any  corporation  or  person  not  being 
engaged  in  business  exclusively  as  a  'public  utility,'  as  herein- 
before defined,  shall  be  governed  by  the  provisions  of  this  title 
in  respect  only  of  the  'public  utility'  or  'public  utilities'  owned, 
controlled,  operated,  or  managed  by  it  or  by  him,  and  not  in  any 
respect  of  any  other  business  or  pursuit" 

Section  4798  provides:  "The  Commission  is  hereby  vested 
with  power  and  jurisdiction  to  supervise  and  regulate  every  pub- 
lic utility  in  this  state,  as  defined  in  this  title,  and  to  supervise 
all  of  the  business  of  every  such  public  utility  in  this  state,  and 
to  do  all  things,  whether  herein  specifically  designated  or  in 
addition  thereto,  which  are  necessary  or  convenient  in  the  exer- 
cise of  such  power  and  jurisdiction." 

After  considering  all  of  the  foregoing  provisions  together,  as 
we  must,  there  remains  little,  if  any,  room  for  controversy  re- 
specting the  jurisdiction  of  the  Commission  over  all  public  utili- 
ties, or  what,  within  the  purview  of  the  act,  constitutes  a  public 
utility. 

Under  the  stipulated  facts,  therefore,  the  defendant  and  Eu- 
gene Chandler  are  each  engaged  in  operating  a  public  utility. 

[2,  3]  Defendant  contends,  however,  that  the  act  applies  and 
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the  jurisdiction  of  the  Commission  extends  only  to  siich  utilities 
as  are  operated  on  public  streets,  roads,  or  highways  along  estab- 
liahed  routes,  as  provided  in  the  act.  He  insists  that  the  license 
he  obtained  from  the  secretary  of  state  under  the  general  law 
and  the  one  issued  to  him  by  the  town  of  Bin^am  Canyon  give 
him  ample  authority  to  operate  his  automobile  for  hire  over 
public  streets  and  highways,  as  it  is  stipulated  he  is  doing.  He 
insists  that  he  is  not  operating  his  automobile  on  or  along  an 
established  route,  nor  over  a  regular  route  as  contemplated  by  the 
act.  We  remark  that  neither  the  license  issued  by  the  secretary 
of  state  nor  the  one  obtained  from  the  town  of  Bingham  Canyon 
gives  the  defendant  the  right  to  operate  a  public  utility,  nor 
affords  him  any  protection  if  he  is  operating  such  utility  con- 
trary to  the  provisions  of  the  Utilities  Act.  See  Puget  Sound 
Traction  Light  &  P.  Co.  v.  Grassmeyer,  102  Wash.  482,  L.R.A. 
1918F,  469,  173  Pac.  504.  The  Conmiission  has  the  exclusive 
jurisdiction  over  and  power  to  regulate  all  public  utilities  de- 
fined in  the  act  Whenever  any  person  or  corporation  desires  to 
operate  a  public  utility  within  this  state  over  a  public  street  or 
highway,  and  over  what  is  designated  as  an  established  route, 
he  or  it,  before  doing  so,  is  required  to  obtain  from  the  Commis- 
sion what  in  the  act  is  called  a  certificate  of  convenience  and 
necessity.  Such  a  certificate  is  in  the  nature  of  a  limited  fran- 
chise, and  authorizes  the  grantee  in  the  certificate  to  operate  a 
utility  over  the  designated  routes,  and  likewise  protects  him 
against  interference  by  others  unless  authorized  by  the  Commis- 
sion. In  Memphis  v.  State,  133  Tenn.  83,  L.K.A.1916B,  1151, 
P.U.K.1916A,  825,  17&  S.  W.  631,  Ann.  Cas.  1917C,  1056,  in 
speaking  of  the  power  to  regulate  public  utilities  on  public  roads 
or  highways,  the  court,  in  the  course  of  the  opinion,  said :  "It 
is  too  clear  for  extended  discussion  that  it  was  competent  for  the 
legislature,  under  the  police  power,  to  regulate  the  use  of  the 
streets  and  public  places  by  jitney  operators,  who,  as  common 
carriers,  have  no  vested  right  to  use  the  same  without  complying 
with  a  requirement  as  to  obtaining  a  permit  or  license.  The 
fight  to  m4jJce  such  use  is  a  franchise  to  be  withheld  or  granted 
as  the  legislature  may  see  fit."     (Italics  ours.) 

As  bearing  upon  the  proposition  just  stated,  see  also  State  v. 
Mayo,  106  Me.  62,  26  L.R.A,(N.S.)  502,  75  Atl.  295,  20  Ann. 
P.U.R.1919E. 
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Cas.  512;  Com.  v.  Kingsbury,  199  Mass.  542,  L.RA.1915E, 
264,  127  Am.  St.  Kep.  613,  85  N.  E.  848;  Gray's  Petition  (N. 
Y.)  P.U.R1916A,  33.  The  granting  of  a  certificate  of  con- 
venience and  necessity  by  the  Commission  to  Chandler,  there- 
fore, was  in  the  nature  of  a  limited  franchise  which  authorized 
him  to  operate  his  automobile  stage  line  over  the  route  desig- 
nated in  the  certificate  for  the  time  and  under  the  conditions 
therein  specified.  The  certificate,  therefore,  not  only  confers 
authority  to  operate  the  stage  line,  but  it  necessarily  also  affords 
him  protection  against  anyone  who  unlawfully  interferes  with 
the  right  thereby  conferred.  If  such  is  not  the  legal  effect  of  the 
certificate,  then  the  operation  of  utilities  may  easily  become 
detrimental  rather  than  beneficial  to  the  public  and  thus  result 
in  a  farce.  To  obviate  such  a  result  is,  in  our  judgment  clearly 
contemplated  by  the  act  itself.  Utah  Comp.  Laws  1917,  §  4840, 
provides  for  actions  for  damages  by  all  persons  who  may  be  in- 
jured in  any  respect  by  the  acts  or  omissions  of  any  public  util- 
ity. This  necessarily  includes  damages  for  the  unlawful  inter- 
ference by  one  public  utility  with  the  rights  and  franchises  of 
another  public  utility.  That  proposition  is  clearly  illustrated  in 
Puget  Sound  Traction,  Light  &  P.  Co.  v.  Qrassmeyer,  supra. 

In  addition  to  the  foregoing,  however,  ample  power  is  also 
conferred  on  the  Commission  to  bring-  actions  in  the  courts  to 
enforce  its  orders  and  to  punish  violations  of  the  Utilities  Act. 

There  is,  therefore,  no  doubt  concerning  the  jurisdiction  of 
the  Commission  over  the  defendant  and  over  the  business  he  is 
conducting,  nor  concerning  the  question  that,  if  he  is  unlawfully 
interfering  with  the  rights  granted  to  Eugene  Chandler  under 
the  certificate  of  convenience  and  necessity  issued  by  the  Com- 
mission, the  court,  upon  the  application  of  the  Commission,  if 
such  interference  be  established,  not  only  has  the  power  to  pre- 
vent such  interference  by  injunctive  relief,  but,  in  such  case,  it 
would  be  its  duty  to  do  so.  The  question  therefore,  is  whether, 
under  the  issues  presented  by  the  pleadings,  and  in  view  of  the 
stipulated  facts,  the  defendant  has  unlawfully  interfered  or  is  so 
interfering  with  Chandler's  rights  under  the  certificate  of  con- 
venience and  necessity  issued  to  him. 

[4]  It  will  be  observed  that  all  that  is  complained  of  in  the 
complaint  is  that  the  defendant  is  operating  a  stage  line,  that  is, 
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ff  public  utility,  over  an  established  route  without  having  ob- 
tained permission  to  do  so  from  tiie  Commission  as  required  by 
the  Utilities  Act.  The  defendant  denied  the  charge,  and  in  his 
answer  set  forth  in  detail  the  nature  or  character  of  the  business 
he  is  conducting,  which  he  contends  is  not  interfering  with  any 
established  route,  etc.  He,  however,  also  insists  that  in  view  that 
he  is  not  operating  his  automobile  over  a  route  established  by 
himself,  and  is  not  operating  his  car  according  to  a  fixed  schedule 
and  for  a  fixed  charge  for  the  service  rendered,  therefore  his 
business  is  not  subject  to  regulation  by  the  Commission.  The 
contention,  in  our  judgment,  i^  not  tenable  to  the  full  extent 
claimed  by  defendant. 

The  test,  where  the  Commission  has  jurisdiction  over  a  par- 
ticular utility,  is  not  whether  the  party  complained  of,  as  here, 
is  operating  an  automobile  or  stage  line  for  hire  over  a  route 
upon  a  schedule  or  at  a  fixed  rate  of  fare  for  the  services  ren- 
dered, but  the  test  is  whether  he  is  in  fact  operating  a  public 
utility  over  a  material  portion  or  the  whole  of  an  established 
route  over  which  another  has  theretofore  obtained  from  the  Com- 
mission a  certificate  of  convenience  and  necessity  to  operate  a 
public  utility.    Much  was  said  in  the  argument  about  what  con- 
stitutes an  established  route  within  the  purview  of  the  act,  and 
how  and  by  whom  such  a  route  may  be  established.     To  our 
minds  that  question  is  not  difficult  of -solution.    In  this  case  the 
route,  within  the  purview  of  the  act,  was  manifestly  established 
over  the  public  highway  between  the  points  stated  in  the  com- 
plaint and  designated  in  the  certificate  of  convenience  and  ne- 
cessity issued  to  Chandler.     No  doubt  the  defendant  is  not 
operating  his  automobile  over  a  route  which  was  established 
npon  his  application  as  was  the  Chandler  route,  but  that  is  not 
controlling.    What  he  is  charged  with  is  that  he  is  operating  a 
public  utility  over  a  route  established  by  the  Commission  upon 
the  application  or  petition  of  Chandler,  and  over  which  route 
Chandler  has  been  granted  a  certificate  of  convenience  and  ne- 
cessity to  operate  a  public  utility  for  the  benefit  of  himself  and 
the  public.    If,  therefore,  the  defendant  is  operating  his  automo- 
bile over  Chandler's  route,  or  over  a  substantial  part  of  it,  in 
opposition  to  or  in  competition  with  Chandler,  then,  in  our  judg- 
niont,  the  defendant  is  doing  so  in  violation  of  the  Utilities  Act. 
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If  he  solicits  passengers  at  or  near  the  Chandler  route  from 
among  those  who  but  for  his  solicitations  would  use  the  utility 
operated  by  Chandler,  and  transports  them  over  the  route  desig- 
nated in  the  certificate  issued  to  Chandler,  then  he  is  doing  so  in 
violation  of  Chandler's  rights,  granted  to  him  by  the  certificate. 
If,  however,  as  contended  by  his  counsel,  defendant  is  not  solicit- 
ing passengers,  as  before  stated,  and  is  only  transporting  those 
who  specially  apply  to  him  for  transportation  from  points  which 
have  no  connection  with  the  points  on  the  route  operated  by 
Chandler,  or  if  he  is  hired  by  one  or  more  persons  to  carry  him 
or  them  from  a  point  outside  of  Chandler's  route  to  a  point  on 
Chandler's  route  for  a  price  agreed  upon  between  such  persons 
and  the  defendant  for  the  services  rendered,  and  the  persons 
hiring  his  automobile  may  direct  when  and  where  it  shall  go, 
then  he  is  not  violating  the  provisions  of  the  Utilities  Act.  In 
other  words,  if  the  defendant  is  merely  carrying  on  a  so-called 
hack  or  taxicab  business  upon  request  from  those  who  may  desire 
to  be  carried  in  a  special  conveyance  which  is  under  their  direc- 
tion and  control  for  the  time  for  which  it  is  hired  and  at  a  price 
agreed  upon  for  the  services,  then  he  is  not  operating  on  or  over 
an  established  route  within  the  purview  of  the  act,  and  is  not 
subject  to  regulation  as  though  he  were  operating  such  a  route. 
The  proposition  just  stated  is  well  illustrated  in  the  case  of  Ter- 
minal Taxicab  Co.  v.  District  of  Columbia,  241  U.  S.  252,  60 
L.  ed.  984,  P.U.E.1916D,  972,  36  Sup.  Ct.  Rep.  583,  Ann.  Cas. 
1916D,  765,  in  which  case,  in  the  course  of  the  opinion,  it  is 
said:  "It  may  be  assumed  that  a  person  taking  a  taxicab  at  the 
station  [railroad  station]  would  control  the  whole  vehicle  both 
as  to  contents,  direction,  and  time  of  use,  although  not,  so  far 
as  indicated,  in  such  a  sense  as  to  make  the  driver  of  the  machine 
his  servant  according  to  familiar  distinctions." 

It  is  accordingly  held  in  that  cas^  that  a  vehicle  which  is 
hired  as  just  stated  does  not  come  within  the  rule  applicable  to 
those  vehicles  which  are  operated  over  regular  or  established 
routes.  To  the  same  effect,  see  also  Re  Ryder  (N.  Y.)  P.U.R. 
1916B,  1067.  If,  therefore,  the  defendant  interferes  with  the 
established  route  by  soliciting  patronage,  as  hereinbefore  illus- 
trated, he  may,  nevertheless,  be  prohibited  from  so  ipterfering. 
Such,  it  seems  to  us,  is  manifestly  the  purpose  of  the  act.     If 
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such  is  not  the  case^  r^nlation  will  accomplish  nothing,  and  the 
public  interests  will  not  thereby  be  subserved.  Whenever  a  route 
is  established,  the  person  or  corporation  to  whom  a  certificate  is 
granted  must  operate  the  vehicle  used  at  the  times,  in  the  man- 
ner, and  for  the  prices  designated  in  the  certificate.  The  utility 
must  be  operated  in  good  and  in  bad  weather,  and^  if  so  specified, 
both  day  and  night  If,  therefore,  any  one  who  owns  an  auto- 
mobile may  compete  with  the  one  who  has  obtained  a  certificate 
by  soliciting  passengers  who  wish  to  pass  over  the  established 
route,  then  he  may  do  that  only  in  fair  weather  and  at  such 
hours  or  times  when  the  travel  is  greatest,  and  may  thus  make  it 
impossible  for  the  one  having  the  certificate  to  successfully  carry 
on  the  business  because  of  lack  of  patronage  and  insufficient  re- 
mimeration  for  conducting  the  business.  Public  convenience 
may  thus  not  only  be  greatly  affected,  but  might  be  entirely  de- 
stroyed instead  of  being  subserved.  If  the  public  is  not  properly 
served  by  the  one  having  obtained  a  certificate  over  an  estab- 
lished route,  any  one  in  interest  may  complain,  and  the  Com- 
mission has  full  power  to  compel  obedience  to  any  orders  it  may 
make  with  respect  to  the  matter.  Moreover,  if  the  person  oper- 
ating the  route  fails  to  give  adequate  service,  any  person  maj 
apply  to  the  Commission  for  a  certificate  to  operate  a  utility 
over  the  same  route  upon  such  terms  and  conditions  as  may  seem 
just  and  proper  to  the  Commission  under  all  the  circumstances. 
While  in  this  case  we  are  not  as  well  satisfied  as  we  might  be 
that  the  defendant  ia  not,  to  some  extent  at  least,  interfering 
with  Chandler's  business,  yet,  in  view  of  the  stipulated  facts 
upon  which  the  district  court  based  its  judgment,  wjb  cannot 
say  that  the  interference  is  unlawful,  or  is  such  as  to  authorize 
this  court  to  reverse  the  judgment  or  order  what  judgment  should 
be  entered  different  from  the  one  that  has  been  entered. 

We  have  arrived  at  the  foregoing  conclusion  with  less  reluct- 
ance for  two  reasons:  (1)  Because  the  principal  purpose  of 
bringing  this  action  was  to  obtain  a  construction  of  the  Utilities 
Act  for  the  purpose  of  determining  the  respective  rights  of  the 
Commission  and  the  holder  of  a  certificate  of  convenience  and 
necessity;  and  (2)  for  the  reason  that  if  Chandler's  business  is 
in  fact  unlawfully  interfered  with  by  the  defendant,  as  stated 
by  the  attorney  general  at  the  hearing,  Chandler  may,  aa  before 
P.U.H.1019E. 


Digiti: 


zed  by  Google 


190  UTAH  SUPREME  COURT. 

stated^  institute  an  action  on  his  own  behalf,  and  recoyer  such 
damages  as  he  may  prove,  or  he  may  obtain  such  other  relief  as 
may  be  just  and  equitable  in  the  premises.  He,  not  being  a 
party  to  this  action,  is  not  bound  by  the  stipulation  of  facts  in 
this  case,  and  hence  may  allege  and  prove  the  facts  regarding 
defendant's  operation  of  his  automobile  as  they  in  fact  exist,  if 
indeed  they  materially  differ  from  the  agreed  statement  in  this 
case. 

For  the  reasons  stated,  the  judgment  is  affirmed.  Costs  to  the 
defendant. 

Corfman,  Ch.  J.,  and  Weber,  Gideon,  and  Thurman,  JJ.,  con- 
cur. 

Note.— In  White  Bus  Line  v.  A.  R.  G.  Bus  Co.  (Cal.)  Decision 
No.  5565,  Case  No.  1206,  July  10,  1918,  it  was  held  that  a  trans* 
portation  company  which  had  the  right  to  operate  a  through  service 
between  Los  Augeles  and  San  Diego  was  not  required  to  obtain  the 
permission  of  the  Commission  to  establish  a  local  service  between  Los 
Angeles  and  Anaheim  and  along  this  through  route. 


UTAH  PUBIilO  UTIIilTIBS  COMMISSION. 

EE  CLAEENCE  E.  PTJEDUE. 
[Case  Ko.  142.] 

Mmukpoly  and  cwnpetition  •*  Abandonment  of  serpiee  —  CaU  to  the 
oolora. 

The  failure  of  the  owner  to  operate  an  ^automobile  stage  line,  al- 
though in  anticipation  of  entering  the  military  service  of  the  Unitea 
States,  constitntes  an  abandonment  of  the  route  and  a  consequent  for- 
feiture of  the  right  to  operate,  where  the  operation  was  discontinued 
prior  to  the  call  to  the  colors,  at  a  time  when  the  owner  was  equipped 
and  so  situated  as  to  have  operated  the  line  had  he  so  desired« 

(Stoutnoub,  Commissioner,  dissents.) 

[June  24,  1919.] 

Appmcation  for  permission  to  operate  an  automobile  stage 
line  between  Salt  Lake  City  and  Brighton ;  denied. 

Bloody  Commissioner:  The  applicant  herein  filed  a  petition 
on  March  26,  1919,  asking  permission  to  operate  daily  one  ox 
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more  trips  with  a  seven-passenger  automobile,  carrying  passen- 
gers and  freight  for  hire  between  Salt  Lake  City  and  Brighton, 
Utah,  and  requesting  also  the  privilege  of  adding  a  freight  auto 
truck.  After  the  case  wlis  submitted,  the  applicant  informed  the 
Commission  he  did  not  care  to  press  the  matter  of  carrying 
freight,  but  would  like  the  privilege  of  conveying  small  express 
parcels  in  his  passenger  cars  for  the  accommodation  of  his 
patrons.  We  shall  therefore  exclude  freight  traffic  from  consid- 
eration in  this  case. 

I  Statement. 

I  Brighton,  Utah,  is  a  mountain  resort  at  the  head  of  Big  Cot- 

tonwood canyon,  29  miles  southeast  of  Salt  Lake  City.  During 
tbe  summer  season,  from  about  the  1st  of  June  to  the  1st  we^ 
in  September,  there  is  some  travel  to  and  from  the  resort,  chiefly 
by  residents  of  Salt  Lake  City  who  have  summer  homes  there, 
or  who  spend  their  summer  vacations  at  the  resort. 

Automobile  stages  have,  for  several  years,  been  relied  upon 
by  the  public  as  a  means  of  transportation  between  Salt  Lake 
City  and  Brighton. 

In  the  year  1916,  this  class  of  service  was  given  by  the  appli- 
cant herein,  who  used  a  sixteen-passenger  truck  and  several  tour- 
ing ears,  and  by  James  Neilson  and  Edward  Carrow.  This  was 
prior  to  the  passage  of  the  Public  Utilities  Act,  and  no  records 
of  the  operations  are  available.  At  the 'end  of  the  outing  season 
at  Brighton,  in  the  fall  of  1916,  this  applicant  disposed  of  his 
sixteen-passenger  truck,  but  retained  possession  of  his  touring 
cars. 

This  Commission  was  organized  and  entered  upon  the  dis- 
charge of  its  duties  April  3,  1917.  Stage  lines  were  very  slow 
in  filing  schedules  with  the  Commission,  and  it  became  necessary 
to  engage  a  special  investigator  to  check  up  stage  operations. 
When  the  Brighton  line  was  investigated  it  was  learned  that  dur- 
ing 1917  service  had  been  given  by  James  Neilson  and  Ora  Pet- 
ty.   Mr.  Purdue  did  not  run  on  the  line  that  season. 

The  Commission,  since  its  organization,  has  consistently  recog- 
nized as  entitled  to  continue  in  the  stage  business  on  any  given 
line,  the  person  or  persons  found  actually  giving  service  to  the 
public  on  said  line.    In  pursuance  of  this  policy,  and  because  Mr 
P.U.R.1919K 
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Purdue  was  not  found  giving  the  service,  and  in  fact  was  not 
known  to  the  Commission,  we  recognized  James  ^N'eilson,  who, 
as  stated,  was  found  serving  the  public,  as  one  entitled  to  oper- 
ate the  Salt  Lake-Brighton  line  during  1918,  proof  having  been 
made  that  he  had  bought  out  the  equipment  and  rights  of  Ora 
Petty.  Very  little,  if  any,  complaint  was  made  during  1918  of 
'  the  service  given  by  Mr.  Neilson,  which  appeared  in  general  to 
be  satisfactory,  efficient,  and  adequate. 

On  March  13,  1919,  Mr.  Neilson  filed  an  application  with  the 
Commission,  asking  that  he  be  permitted  to  resume  the  opera- 
tion of  the  passenger  line  during  1919.  This  application,  and 
also  the  petition  of  applicant  herein,  was  set  for  hearing  before 
the  Commission  on  April  8,  1919,  and  due  notice  was  given  to 
Mr.  N'eilson  and  Mr.  Purdue,  to  appear  before  the  Commission 
on  that  date  in  support  of  their  applications.  On  the  day  set 
for  the  hearing,  James  Neilson  appeared  axid  presented  facts  in 
support  of  his  application.  Mr.  Purdue  failed  to  appear  either 
in  support  of  his  application  or  in  protest  of  the  application  of 
Mr.  Neilson,  and,  owing  to  this  default  and  in  the  absence  of  anj 
protest,  the  Commission,  on  April  21,  1919,  unanimously  grant- 
ed to  Jtames  Neilson  a  certificate  of  convenience  and  necessity 
authorizing  him  to  operate  an  automobile  stage  line  for  the  trans- 
portation of  passengers  between  Salt  Lake  and  Brighton. 

Later  Mr.  Purdue  expressed  a  desire  to  have  his  application 
still  considered,  and  another  hearing  was  set  for  May  6,  1919, 
at  which  time  Mr.  Purdue  appeared  in  support  of  his  applica- 
tion, and  James  Neilson  appeared  and  entered  formal  written 
protest  against  its  being  granted. 

Mr.  Purdue,  the  applicant  herein,  bases  his  request  for  per- 
mission to  give  this  service  on  the  right  he  claims  to  have  estab- 
lished because  of  his  having  been  in  the  business  in  1916.  In 
explanation  of  his  failure  to  give  service  in  1917  he  stated  that 
on  the  breaking  out  of  the  war  he  sought  to  enlist  in  the  aviation 
service  of  the  United  States ;  that  while  waiting  to  have  his  oifer 
to  enlist  accepted,  he  was  registered  in  the  draft,  and  during  the 
summer  of  1917  was  expecting  to  be  called  to  the  colors,  and  for 
this  reason  did  not  engage  in  the  transportation  business  between 
Salt  liake  and  Brighton.    He  was  finally  called  into  the  service 
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of  the  United  States  in  the  early  part  of  September,  1917,  and 
returned,  honorably  discharged,  during  the  early- part  of  1919. 

The  Issues. 

The  issues  presented  in  this  case  may  be  considered  under  two 
heads: 

First:  Is  Mr.  Purdue  entitled  to  the  right  to  operate  on  this 
line  because  he  gave  service  in  1916  ? 

Second:  Does  the  volume  of  traffic  between  Salt  Lake  and 
Bri^t<ni  demand  service  in  addition  to  that  being  given  by  Mr. 
Neilson  ? 

As  to  the  first  question:  We  are  fully  in  sympathy  with  the 
movement  in  favor  of  providing  employment  for  returned  sol- 
diers and  sailors,  and  we  recognize  as  right  the  policy  of  replac- 
ing whenever  possible,  those  who  served  their  country  in  the 
positions  they  occupied  when  they  were  called  into  the  service. 
Mr.  Purdue's  service  to  our  country  is  appreciated  alike  by  all 
members  of  the  Commission,  and  with  this  in  mind  we  have  dil- 
igently tried  to  fit  the  facts  developed  in  this  case  to  the  law  un- 
der which  we  must  act,  in  such  way  that  we  could  consistently 
and  legally  grant  the  application  in  whole  or  in  part. 

But  we  have  become  convinced  that  this  is  not  a  case  com- 
parable with  one  in  which  a  draftee  is  called  from  a  position 
which  another  is  hired  to  fill  during  his  absence,  and  in  which 
nothing  but  wages  or  salary  is  involved.  In  the  latter  case  the 
new  employee  steps  into  the  vacancy,  is  compensated  for  his  serv- 
ices, and  when  the  soldier  returns  the  change  back  of  the  pre-war 
status  can  be  made  with  no  serious  inconvenience  and  no  prop- 
erty loss.  Here,  however,  there  was  public  demand  for  service 
year  after  year.  The  Commission  had  no  right  to  declare  the 
service  nonessential,  or  to  suspend  stage  operations  during  the 
war.  On  the  contrary  it  was  our  duty  to  insist  that  the  required 
service  be  given  regularly  and  with  proper  and  sufficient  equip- 
ment. The  applicant  herein  was  not  known  to  the  Commission 
in  1917  or  in  1918,  In  fact,  the  first  we  knew  of  his  having  ever 
ran  on  the  line  was  when  he  made  the  claim  in  this  hearing  that 
he  had  operated  th^e  in  1916.  Under  these  conditions  it  is 
obvious  that  we  could  not  have  done  other  than  demand  of  those 
whom  we  found  actually  running  on  the  Brighton  line,  that  they 
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I)rovide  the  necessary  equipment  and  gire  the  service.  This  re- 
quired an  investment  in  automobiles,  which  was  made  with  the 
Commission's  knowledge  and  tacit  ffpproval.  To  take  action  now 
that  would  probably  result  in  a  loss  of  the  investment  made 
would  show  inconsistency,  if  not  bad  faith. 

Mr.  Purdue  sold  the  passenger  truck  that  he  used  in  1916,  and 
in  the  spring  of  1917  engaged  in  the  taxicab  business  in  Salt 
Lake,  using  the  touring  cars  that  formerly  were  part  of  his 
Brighton  equipment.  He  continued  thus  engaged  during  the 
Brighton  season  of  1917,  and  was  still  operating  taxicabs  when 
he  was  called  to  the  colors  in  September  of  that  year.  Thus, 
throughout  the  entire  time  that  the  Brighton  traffic  was  being 
carried  to  and  from  the  resort  by  Mr.  Neilson,  this  applicant  was 
in  Salt  Lake  engaged  in  a  business  that  presumably  was  more 
desirable  or  more  profitable,  or  both,  and  making  no  assertion  of 
right  to  operate  the  Brighton  line.  This  might  well  be  construed 
as  a  voluntary  abandonment  of  the  route  to  Brighton  in  favor  of 
the  city  business.  His  statement  that  the  service  to  Brighton 
was  not  given  because  he  was  expecting  to  be  called  into  the 
Army  might  have  been  readily  accepted  as  a  plausible  and  full 
explanation  if  he  had  likewise  discontinued  the  other  branch  of 
his  automobile  service,  the  taxicab  business  in  Salt  Lake  City. 
But  it  loses  force  when  it  is  admitted  that  the  automobiles  under 
his  control,  all  of  which  were  suitable  for  the  Brighton  run,  were 
placed  in  service  in  Salt  Lake  City  exclusively,  while  the  Salt 
Lake  to  Brighton  run  was  permitted  to  be  taken  over,  without 
protest  on  his  part,  by  Mr,  Neilson  and  Mr.  Petty,  upon  whom 
the  traveling  public  depended  for  transportation  between  the  city 
and  the  mountain  resort. 

Mr.  Purdue's  apparent  abandonment  of  the  service,  from 
whatever  cause,  left  the  public  that  was  depending  upon  a  stage 
line  operating  between  these  points,  without  means  of  transporta- 
tion, so  far  as  he  was  concerned;  and  inasmuch  as  Mr.  iN'eilson 
continued  giving  service  and  has  meantime  increased  his  facili- 
ties under  the  sanction,  control  and  regulation  of  the  Oommis- 
sion,  and  inasmuch  as  in  1919  he  has  been  given  a  certificate  of 
convenience  and  necessity  nnder  the  circumstances  hereinbefore 
detailed,  it  would  seem  to  be  improper  and  unfair  to  now  annul 
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or  make  void  Mr.  Neilson's  certificate  or  to  divide  the  patronage 
with  a  competing  line,  if  adequate  service  is  being  given. 

The  framers  of  our  law  had  in  mind  the  providing  of  suitable 
and  proper  transportaton  service,  rather  than  the  furnishing  of 
employment  to  any  person  or  class  of  persons,  and  the  purpose  of 
the  law  is  fulfilled  if  we  see  to  it  that  sufficient  and  dependable 
service  is  given. 

The  only  reasons,  therefore,  that  can  be  consistently  advanced 
for  the  granting  of  the  certificate  asked  by  Mr.  Purdue,  would 
be  a  showing  that  the  business  has  not  been  properly  handled 
in  the  past,  or  that  the  volume  of  traffic  diis  season  will  be  too 
great  to  be  adequately  cared  for  by  the  present  stage  line. 

This  brings  us  to  the  second  point,  as  to  the  demand  for  addi- 
tional  service  between  Salt  Lake  and  Brighton.  The  law  con- 
templates that  a  certificate  of-  convenience  and  necessity  shall  be 
issued  only  on  a  showing  that  the  public  needs  the  service.  If 
we  issue  such  certificate  to  this  applicant  it  must  be  upon  a  find- 
ing that  the  present  stage  line  has  not  taken  care  of  the  business, 
and  that  a  necessity  for  additional  service  actually  does  exist 
now  and  will  continue  to  exist.  This  has  not  been  shown;  in  fact 
the  undisputed  testimony  of  Mr.  Neilson,  whose  operating  rev- 
enues were  introduced,  was  that  no  such  necessity  exists  or  is 
likely  to  arise. 

Testimony  given  by  Mr.  Neilson  was  to  the  effect  that  the 
gi'anting  of  a  certificate  to  a  competing  line  would  mean  that 
neither  line,  if  both  continued,  would  operate  without  a  loss. 
Figures  were  presented  showing  that  there  was  no  great  profit  in 
the  operation  of  the  line  during  1918,  when  Mr.  Neilson  ope- 
rated the  only  stage  line  on  this  route.  Mr.  Purdue  stated  that 
he  would  be  willing  to  take  his  chances  even  in  the  face  of  com- 
petition by  the  present  stage  line.  *  Duplication  of  service,  with 
the  inevitable  competition,  has  been  discountenanced  generally 
by  Commissions  charged  with  utility  regulation.  It  has  been 
found  that  regulation  is  better  for  the  public  than  unrestricted 
competition,  and  the  only  condition  under  which  duplication 
should  be  allowed  permanently  to  obtain  is  one  wherein  the  utility 
giving  the  sarvice  is  overtaxed  to  the  extent  that  additional  facili- 
ties are  required  to  serve  the  public.  Those  conditions  are  not 
found  here. 

It  was  urged  that  there  would  probably  be  more  business  this 
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year,  due  to  the  close  of  the  war,  than  was  enjoyed  by  the  prea- 
ent  line  in  1918.  This  may  prove  to  be  true,  but  Mr.  Neilson 
stated  that  he  was  willing  to  assume  the  responsibility  for  giving 
all  the  service  required  between  the  points  during  1919. 

For  the  reasons  hereinbefore  stated,  I  am  of  the  opinion: 

First,  that  this  applicant's  failure  to  give  service  on  the 
Brighton  line  in  1917,  although,  by  his  own  admission,  he  was 
equipped  to  do  so,  and  was  so  situated  that  he  could  have 
operated  said  stage  line  if  he  had  so  desired,  was  in  effect  an 
abandonment  of  the  line  or  route,  which  abandonment  preceded 
his  being  called  into  the  service  of  his  country ;  and  that,  by  rea- 
son of  said  abandonment  of  the  line,  applicant  forfeited  any  and 
all  rights  to  operate  thereon  acquired  by  reason  of  operations 
during  1916. 

Second,  that  there  is  no  necessity,  at  this  time,  for  competitive 
service  or  for  an  additional  stage  line  between  Salt  Lake  and 
Brighton.  I  believe  we  should,  however,  watch  developments, 
and  insist  upon  adequate  service  being  given  at  all  times  by 
the  Neilson  stage  line ;  and,  if  it  is  found  to  not  be  caring  for 
the  traffic,  the  Commission  should  reopen  this  case  and  provide 
for  such  service  as  is  necessary,  either  by  granting  a  certificate 
to  Mr.  Purdue  in  accordance  with  his  application,  or  otherwise. 

The  application  should  be  denied. 

Greenwood,  Commissioner,  concurs. 

Stoutnour,  Commissioner,  dissenting:  In  this  dissenting 
opinion,  I  desire  to  emphasize  certain  phases  of  this  case  which 
I  do  not  concede  have  been  given  sufficient  consideration. 

It  is  true  that  at  the  time  this  Commission  was  formed,  in 
1917,  numerous  stage  lines  were  being  operated  in  this  state. 
The  Public  Utilities  Act  provides  in  substance  that  no  public 
utility  shall,  after  the  effective  date  of  the  uct,  begin  operation 
in  a  field  already  served,  without  having  first  obtained  a  permit 
in  the  form  of  a  certificate  of  convenience  and  necessity,  which 
may  only  be  granted  by  this  Commission  after  hearing  and  upon 
a  showing  that  such  service  is  necessary.  The  act  contemplates 
that,  under  the  new  policy  of  the  state,  public  utilities  competing 
against  each  other  upon  the  effective  date  of  the  act  shall  not  be 
disturbed  by  the  Commission  unless  and  when  the  rules,  regula* 
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tioDs,  and  requirements  di  the  Oonunission  are  violated.  There- 
fore, it  is  to  be  presumed  that  the  Commission  will  not  interfere 
vfidi  the  operation  of  public  utilities  doing  business  before  the 
effective  date  of  the  act,  in  so  far  as  competition  is  concerned. 

In  line  with  this  policy,  under  competitive  conditions  as  out* 
lined,  if  Mr.  Purdue  had  continued  to  operate  his  stage  line  in 
1917  and  1918,  instead  of  making  his  contribution  .to  his  ooim- 
try  in  her  great  hour  of  need,  he  would  no  doubt,  had  he  so 
desired,  be  operating  in  this  canyon  today. 

In  1917,  this  Commission,  being  newly  formed,  had  adopted 
no  set  rule  as  to  what  length  of  nonoperation  of  a  stage  line  con- 
stituted abandonment.  Effective  January  1,  1918,  the  Commis- 
sion adopted  a  rule  that  discontinuance  of  service  for.  a  period  of 
five  days  shall  be  deemed  a  forfeiture  of  all  rights.  One  of  the 
questions,  then,  to  be  decided  is  whether  or  not  Mr.  Purdue's  alh 
sence  was  excusable. 

^  Mr.  Purdue's  testimony  was  that  in  1917  he  was  preparing  to 
enter  the  World  War ;  that  he  made  application  in  the  Aviation 
Department,  but  was  never  accepted;  registered  for  the  draft, 
June  5,  1917,  and  was  finally  called  in  September,  1917.  For 
the  reason  that  he  was  expecting  to  be  called  at  any  time,  he  did 
not  operate  the  stage  line  during  the  season  1917.  At  the  time 
he  left  for  France  he  had  disposed  of  all  of  his  cars,  except  two, 
which  were  diqK)sed  of  after  he  left.  In  1918,  Mr.  Purdue  did 
not  make  application  to  this  Commission  to  operate,  for  the  rea-* 
son  that  he  was  serving  his  country  abroad.  During  most  of  this 
year,  Mr.  N'fcilson  was  the  sole  operator  in  the  canyon,  hia  equip- 
ment being  augmented  to  take  care  of  the  needs  of  the  traveling 
public  during  the  season  1918. 

Mr.  Purdue  stated  that  he  was  not  in  condition  physically  to 
drive  his  automobile  stages,  having  been  wounded  in  France ;  he 
is  now  rated  100  per  cent  disability  by  the  government,  and  tl^at 
he  expected  to  have  his  brother  drive  a  car;  and  that  he  would 
give  his  stage  line  his  personal  supervision  and  attention. 

The  operation  of  stage  lines  to  this  resort  usually  begins  in 
the  1st  part  -of  June.  Mr.  Purdue  r^stered  for  the  draft,. 
June  5, 1917,  and  fr«n  that  time  on  he  was  under  control  of.  the: 
Federal  government,  and  was  subject  to  call  by  his  country;  an4 
it  was  only  wise  foi!ethougiht  that  pirompted  him  to  prepare  ;f or* 
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his  departure.  I  do  not  concede,  and  Mr.  Purdue's  sworn  testi- 
mony is  to  the  effect  that  he  did  not  intend  to  a^bandon  his  busi* 
ness.  While  it  is  true,  and  be  it  said  to  his  credit,  he  did,  attempt 
to  volunteer  his  services,  the  fact  is  that  he  was  drafted  into  the 
service  of  his  country  by  congressional  act,  and  it  was  not  within 
the  power  of  this  Commission  or  any  state  or  Federal  body  to  re- 
lease the  subject  of  congressional  act  from  the  service  for  which 
he  was  called.  It  is  not  to  be  presumed  that  the  owner  of  this 
stage  line  abandoned  his.  business  for  the  purpose  of  volunteering 
to  enter  the  World  War.  His  call  was  mandatory  and  was  not 
within  the  discretion  of  the  individual  so-called.  Hundreds  of 
thousands  of  business  men  in  this  country  were  called  into  the 
country's  service  at  a  time  when  men  were  vitally  needed  to  fight 
for  the  rights  of  all  mankind.  It  was  not  within  the  province  of 
the  owner  of  this  line  to  judge  the  wisdom  of  the  constituted 
authorities,  but  it  was  his  duty,  and  the  law  required  him,  to 
answer  that  call. 

It  should  be  the  opinion  of  this  Commission  that  the  service 
in  question  was  not  abandoned  or  discontinued,  but  that  a  leave 
of  absence  from  duty  and  from  compliance  of  state  laws  had 
been  granted  by  that  higher  authority,  the  Federal  government 
of  the  United  States. 

The  state  of  mind  of  any  man  going  forth  to  this  war  would 
not  be  such  as  to  look  forward  to  protecting  his  rights  in  a  mat- 
ter of  this  kiad.  There  was  no  guaranty  on  the  part  of  the  gov- 
ernment that  a  man  giving  himself  would  return,  and  he  had  a 
right  to  expect  that  he  was  leaving  his  future  secure  tn  the  hands 
of  a  great  and  generous  people. 

Weight  is  given  to  the  fact  that  Mr.  Purdue  paid  some  atten- 
tion to  the  taxicab  business,  which  he  had  been  operating  as  well 
as  a  stage  line,  and  which  he  continued  in  the  summer  of  1917. 
There  is  a  vast  difference  in  the  responsibility  to  the  public  in 
the  two  types  of  service.  This  is  recognized  in  the  Public  Utili- 
ties Act  itself  in  that  the  state  has  thrown  safeguards  around  the 
conduct  of  the  stage  business,  while  the  taxicab  business  is  not 
so  guarded.  It  is  in  its  *very  nature  a  business  which  can  be 
promptly  terminated  without  substantial  injury  to  the  public. 
While  waiting  to  enter  the  service,  and  as  a  method  to  sustain 

himself  while  waiting  the  call,  Mr.  Purdue  used  good  judgment 
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in  continuiiig  a  service  which  would  be  least  inconvenient  to  the 
public  upon  being  abiuptly  terminated. 

At  the  hearing,  Mr.  iN'eilspn,  who  had  been  operating  there 
during  Mr.  Purdue's  absence  and  prior  to  1917  also,  appeared  as 
protestant  to  this  application^  claiming  that  he  alone  should  have 
a  pennit  to  operate  in  this  canyon.  It  is  true  that  Mr.  Neilson 
operated  there  in  1916,  1917,  and  1918. 

The  Public  Utilities  Act  provides  that  no  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall  engage  or  participate  in 
the  transportation  of  perscms  or  property  between  points  within 
this  state  until  its  schedules  of  rates,  fares,  charges,  and  classi- 
fications shall  have  been  filed  and  published  in  accordance  wilii 
the  provisions  of  this  act  In  1917  no  tariffs  were  filed  by  Mr. 
Ifeilson;  so,  the  Commission  had  no  official  knowledge  of  his 
operation,  and  his  operation  there  was  in  contravention  of  the 
act  Therefore,  the  competitor  of  this  returned  soldier,  who  now 
claims  protection  of  the  laws  of  the  state  of  Utah,  had  no  legal 
standing  before  this  Comlnission,  and  is  not  in  a  position  to 
assert  his  sole  claim. 

It  is  clearly  the  duty  of  this  Gonmiission  to  permit  the  owner 
of  this  line  to  return  to  his  business  and  again  serve  the  public 
SB  he  did  before  the  great  World  War.  It  is  the  spirit  of  the 
law,  and  in  common  justice  the  Commission  should  again  return 
these  competing  parties  to  the  business  in  which  it  found  them 
upon  the  effective  date  of  the  law  under  which  it  operates  and 
without  which  the  Commission  has  no  power  or  authority. 

It  being  found  proper  by  this  Commission  to  return  these 
competing  parties  to  the  business  in  which  it  found  them  upon 
the  effective  date  of  the  law,  a  discussion  of  the  second  issue 
raised  and  of  other  criticisms  in  the  majority  report  would  not 
be  rdevant  and  would  serve  no  useful  purpose. 

Mr.  Purdue  should  be  permitted  to  resume  the  operation  of 

his  stage  line  over  his  route. 
P.UJL1919K. 
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WASHINGTON  PUBIilC  SERVICE  GOlfHISSIOir. 

PUBLIC  SERVICE  COMMISSION  OF  WASHINGTON 

V. 

KELSO  WATEB  COMPANY. 

[No.  4825.] 

Valuation  »  Ascertainment  •»  Accrued  depreciation. 

In  the  absence  of  records  from  which  the  original  cost  of  utility 
property  may  be  determined,  a  Comminion  is  not  justified  in  fixing 
the  rate  base  at  the  depreciated  value  of  the  property  or  as  what  is 
,  designated  by  statute  as  the  cost  of  reproducing  the  property  'In  its 
present  condition,  where  it  appears  that  no  depreciation  has  ever  been 
eal-ned. 

[June  30,  1919.] 

Pboceedino  for  the  purpose  of  ascertaining  the  value  of  the 
Kelso  Water  Company's  property  within  the  state  of  Washing- 
ton, and  ascertaining  the  matters  and  things  provided  in  chapter 
117  of  the  Session  Laws  of  1911  as  amended  by  chapter  182  of 
the  Session- Laws  of  1913.  The  Coonmission  in  its  findings  of 
fact  set  forth  that  it  was  unable  to  determine  the  historical  cost 
of  the  plant  or  its  market  value.  The  cost  of  reproducing  the 
property  used  and  useful  as  of  December  31»  1918,  using  an 
average  of  prices  as  of  1913,  was  found  to  be  $51,674  including 
additions.  The  cost  of  reproducing  the  property  in  its  present 
condition  was  found  to  be  $33,753.  The  evidence  did  not  indi- 
cate that  permanent  improvements  had  been  paid  out  of  operat- 
ing expenses.  The  funded  indebtedness  was  found  to  be  $40,- 
000.  The  fair  value  for  furnishing  water  service  was  found  to 
be  $40,000. 

Appearances:  D.  B.  Fleck,  manager  and  owner,  for  respond- 
ent; H.  0.  McKenney,  City  Attorney;  George  F.  Plamondon, 
Mayor;  M.  J.  Lord,  City  Clerk,  and  E.  M.  Hubbard,  Council- 
man, for  city  of  Kelso ;  John  L.  Harris,  G.  A.  Poland,  C.  H. 
Hanske,  B.  M. .  Atkins,  John  H.  Larsen,  S.  L.  Eoberts,  A. 
Worthen,  and  S.  B.  Spiker  for  water  users. 

By  the  Commission:  In  the  absence  of  records  from  which 
we  might  determine  the  original  cost  of  the  property  constituting 
P.U.R.1919E. 
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the  water  system  of  tke  respondent  company  at  Kelso,  we  do  not 
feel  that  we  would  be  justified  in  fixing  the  rate  base  at  the  depre- 
ciated value  of  the  property,  nor  what  is  designated  in  the  statute 
as  the  cost  of  reproducing  the  property  in  its  present  condition. 
It  is  clear  by  the  testimony  that  the  depreciation  set  up  is  purely 
theoretical.  It  has  never  been  earned,  and,  consequently,  the 
utility  or  its  stockholders  never  pocketed  it.  The  utility  has 
been  receiving  starvation  rates.  It  is  probable  that  by  reason  of 
lack  of  income  the  efficiency  of  the  plant  has  deteriorated.  This 
fault  cannot  be  attributed  alone  to  the  utility ;  it  is  common  to  it 
and  its  patrons.  There  is  nothing  to  indicate  that,  had  the  serv- 
ice been  better,  there  would  have  been  a  greater  number  of  water 
users  or  a  greater  amount  of  water  used.  This  plant  cannot  be 
rehabilitated  by  establishing  a  rate  base  based  upon  the  cost  of 
reproducing  the  property  in  its  present  condition.  This  would 
be  giving  too  much  influence  to  depreciation  as  calculated  by  the 
usual  tables,  and  to  make  use  thereof  is  violative  of  the  spirit  of 
the  statute  under  which  we  are  called  upon  to  establish  a  fair 
value  as  a  rate  base.  We  believe  there  is  thought  worthy  of  con- 
sideration in  an  article  entitled  "Theoretical  Depreciation"  by 
George  N.  Webster  of  New  York,  wherein  he  states : 

"The  method  of  unsound  valuation  against  which  this  article 
18  directed  may  be  described  briefly  «s  the  ^cost  less  depreciation' 
method.  The  'cost'  may  be  'original  cost,'  'average  ooat,'  or 
'present  cost.'  The  depreciation  v^hich  is  deducted  therefrom, 
and  which  may  be  said  to  have  its  origin  in  the  concept  that  used 
property  is  less  valuable  than  new  property,  is  based  upon  the 
assumption  that  used  property  becomes  uniformly  less  valuable 
during  the  period  of  its  alleged  life  expectancy,  starting  at  100 
per  cent  value  and  ultimately  reaching  zero  value.  The  amount 
to  be  deducted  is  computed  by  finding  the  ratio  of  the  expired  life 
to  the  assumed  total  life,  and  by  applying  that  ratio  to  the  'cost;' 
the  amount  thus  obtained,  deducted  from  'cost/  is  supposed  to 
represent  the  'present  value.' 

"The  advocates  of  the  depreciation  theory  would  state  the  • 
formula  in  this  way:    A  unit  of  equipment  costs  $10,000 ;  it  had 
*  ^o  expectancy  when  installed  of  thirty  years ;  ten  years  have 
^^apsed ;  ten  years  is  one  third  of  thirty  years ;  one  third  of  $10,- 
^^0  is  $3,333.33 ;  this  deducted  from  the  'cost'  leaves  the  'pres- 
ent value'  of  the  unit  of  equipment  as  $6,666.67. 
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^^It  is  not  conceivable  that  anyone  could  give  the  subject  of 
depreciation  of  the  kind  here  illustrated  serious  consideration 
without  discovering  its  utter  fallacy.  That  so  few  have  raised 
their  voices  in  protest  against,  it  must  be  attributed  to  the  fact 
that  few  have  really  considered  it  seriously.  These,  who  are  un- 
alterably opposed  to  the  theory,  include  some  economists,  some 
members  of  the  judiciary,  a  few  of  the  Public  Service  Commis- 
sions, some  .^(ecutives  of  corporations,  and  some  members  of  the 
legal,  engineering,  and  accounting  fraternities.  They  have  dis- 
covered that  the  question  is  not  one  of  engineering,  nor  of 
accounting,  but  one  of  economics  and  finance  and  the  legal  pro- 
tection of  property  rights." 

ORDER. 

Wherefore,  it  is  ordered  that  the  rate  base  of  the  respondent's 
property  used  and  useful  in  furnishing  the  city  of  Kelso  and  its 
inhabitants  with  water,  as  of  December  31,  1918,  be  and  the 
same  is  hereby  fixed  at  the  sum  of  $40,000. 

Witness :  The  Public  Service  Commission  of  Washington  this 
30th  day  of  June,  1919. 

The  Public  Service  Commission  of  Washington,  by  E.  F. 
Blaine,  Chairman;  Frank  K.  Spinning,  Commissioners. 

Note. — ^Valuatioiu 

1.  In  general^  209. 
11,  Ascert4iintn€fit  of  value  or  coat: 
a.  In  generalf    209. 
h.  Outstanding  securities,    209. 

c.  Sale  price,    210. 

d.  Junk  vol  tie,   210. 

e.  Use  of  average  prices,  210. 
/.  Comparison  of  values,  211, 

111.  Nonphysical  itents  affecting  value  or  costt 
a.  Overheads,    2 IS. 
h.  Paving  over  mains,    216. 
IV.  Items  chargeable  to  capital,  21S. 
F.  Consideration  of  particular  Mnds  of  tangible  prepeHgi 

a.  Property  not  in  use,  216. 

b.  Property  not  owned,   217. 

c.  Property  paid  for  out  of  earnings,  217m 

d.  Worhing  capital,  217. 

e.  Lands,   219. 
P.U.R.1919E. 
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VL  IntangtJ}le  propertjf: 

a.  €hHng  value,  219. 
5.  Franchises,  222. 
YIL  Value  of  particular  utilities,  222. 

1.  In  general. 

In  Be  Missouri  TJnion  Teleph.  Co.  Case  No.  1697,  Jan.  22,  1919, 
the  Missouri  Commission  said  that  the  fair  value  of  the  plant  as 
it  exists  should  be  taken  as  a  ^^valuation  basis.'^ 

In  He  Belt  Teleph.  Co.  Case  No.  1848,  May  31,  1919,  the  Mis- 
souri Commission  said:  '^The  Commission  does  not  undertake  to 
fix  the  fair  present  value  of  the  property  of  utility  companies  under 
its  jurisdiction  without  an  audit  of  the  books  of  such  companies  and 
an  inventory  and  appraisal  of  their  property  by  the  experts  of  the 
Commission.  It  is  often  necessary,  however,  for  granting  emer- 
gency relief  in  the  way  of  increased  rates  to  assume  a  tentative  valua- 
tion of  the  property  of  a  utility  company." 

In  Oconto  v.  Oconto  Service  Co.  XT-661,  May  26,  1919,  the  Wis- 
consin Commission,  in  valuing  the  property  of  a  utility  transferred 
to  another  utility,  held  that  the  fair  value  of  the  property  should 
be  determined  under  conditions  prevailing  at  about  the  time  the  prop- 
erty was  taken  over^  rather  than  at  the  date  of  a  subsequent  inven- 
tory. 

U.  Ascertainment  of  value  or  cost. 

a.  In  general. 

In  Be  Commonwealth  Water  Co.  Dec.  30,  1918,  the  New  Jersey 
Commission  said:  "The  previous  appraisal  made  by  the  Board's 
engineer  was  for  the  purpose  of  capitalization,  or  the  reorganization 
of  the  company;  and,  as  we  have  heretofore  held,  appraisals  made 
for  the  purpose  of  capitalization  should  be  more  strictly  related  to 
actual  costs  rather  than  reproduction  costs.  In  the  determination 
of  a  proper  rate  base,  however,  the  fair  value  must  be  determined  by 
the  consideration  of  reproduction  as  well  as  original  costs.'* 

h.  Outstanding  securities. 

In  Ferry  v.  Lehigh  Traction  Co.  Complaint  Docket  Nos.  1594, 
1595,  and  1596,  Jan.  21,  1919,  the  Pennsylvania  Commission  said 
that  the  capital  stock  of  the  company  and  the  bond  issues  and  certi- 
ficates of  indebtedness  were  not  important  in  a  consideration  of  the 
reasonableness  of  rates,  since  they  were  not  factors  entering  i^to  the 
determination  of  a  rate  base. 

In  Be  Missouri  Gas  &  E.  Service  Co.  Case  No.  1648,  April  28, 
P.U.R.1919B.  14  ^ 
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1919,  the  Missouri  Commission  held  that  the  fair  value  of  utility 
property  could  not  be  found  in  a  rate-making  proceeding  by  the 
amount  of  par  value  of  bonds  issued  in  payment  for  the  property. 

In  Re  Laclede  Gaslight  Co.  Case  No.  "^1673,  June  21,  1919,  the 
Missouri  Commission  held  that  the  market  value  of  the  securities 
of  a  public  utility  deserve  consideration  in  determining  the  tenta- 
tive value  of  the  propertiy  on  an  application  for  emergency  relief. 

e.  Sale  price. 

In  Ee  Fuel  Gas  Co.  No.  4262,  Feb.  10,  1919,  the  Indiana  Com- 
mission held  that»  in  the  absence  of  direct  evidence  of  the  value  of 
the  property  of  a  natural  gas  company,  rates  should  be  based  on  the 
price  paid  by  the  present  owners  for  the  capital  stock. 

d.  Junk  value. 

lu  Re  Fuel  Gas  Co.  No.  4262,  Feb.  10, 1919,  the  Indiana  Commis- 
sion held  that  the  junk  value  of  the  mains  of  a  natural  gas  company 
should  not  be  regarded  as  the  value  for  rate  making. 

e.  Use  of  average  prices. 

In  Be  Missouri  Gas  &  E.  Co.  Case  Nos.  1546,  1547,  April  28, 
1919,  the  Missouri  Commission  said  that  it  had  never  appraised  util- 
ity property  on  war  imit  prices  except  for  additions  actually  made 
at  such  prices. 

In  Oconto  v.  Oconto  Service  Co.  IT-661,  May  26,  1919,  in  deter- 
mining the  fair  value  of  property  transferred  from  one  utility  to 
another,  the  Wisconsin  Commission  e^aid :  "In  arriving  at  the  repro- 
duction cost  ...  the  Commission's  engineers  used  average  prices 
for  all  materials  except  for  copper  wire.  An  exception  was  made  in 
this  particular  case,  because,  at  the  time  when  this  street  lighting 
property  was  turned  over  to  the  Oconto  Electric  Company,  the  Oconto 
Service  Company  claimed  that  it  could  realize  a  considerable  amount 
if  it  could  take  down  the  copper  wire  and  sell  it  as  second-hand  wire. 
The  Commission  found  that  the  cost  of  No.  6  copper  wire  at  the 
time  the  inventory  was  made  was  about  26  cents  per  pound.  It 
was  estimated  that  to  put  new  wire  into  place  would  cost  about  5 
cents  per  pound,  bringing  the  total  cost  of  new  wire  in  position  at 
that  time  to  31  cents  a  pound.  It  was  estimated  that  the  value  of 
the  old  wire  if  it  had  been  removed  and  placed  in  coils  and  sold  as 
second-hand  wire  would  have  been  about  20  cents  a  pound,  and  that 
the  cost  of  removing  the  same  would  have  been  3  cents  a  pound,  bring- 
ing the  net  salvage  value  of  the  wire  to  17  cents  a  pound.  Under 
the  conditions  it  was  deemed  fair  that  this  copper  wire  in  place 

should  be  appraised  at  the  average  of  these  two  prices;  namely,  24 
P.U.R.1919E.  • 
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cents  a  pound.  In  using  this  method  it  was  felt  that  the  Oconto 
Electric  Company,  as  well  as  the  Oconto  Service  Company,  was  re- 
ceiving a  portion  of  the  benefits.  Upon  inquiry  we  are  informed  by 
onr  engineering  staff  that,  if  an  average  price  had  been  used,  the 
restdt  would  have  been  only  a  few  cents  less  than  the  24  cents  arrived 
at  by  this  other  method.  Taking  all  the  facts  and  circumstances  into 
account,  we  feel  that  this  unit  price  should  stand." 

In  Ee  St.  Joseph  Water  Co.  (Mo.)  Case  No.  1843,  June  24,  1919, 
an  application  for  an  increase  in  rates,  in  discussing  the  company^s 
appraisal.  Chairman  Busby  said :  '^This  appraisal  is  based  upon  five- 
year  average  prices  for  labor  and  material,  using  the  prices  of  1914, 
•  1915,  1916,  1917,  and  1918.  It  is  well  to  note  in  this  connection 
that  during  at  least  50  per  cent  of  the  five-year  period  used  as  a 
basis  for  computing  average  prices,  prices  in  general  were  abnormally 
high  on  account  of  the  war.  Examination  of  the  company's  appraisal 
where  details  are  shown  discloses  the  fact  that  the  average  prices 
used  therein  are  unreasonably  excessive.  Bate  making  should  be  an 
attempt  to  make  an  equitable  adjustment  between  producer  and  con- 
sumer. There  is  no  foundation  in  equity,  justice,  or  law  for  using 
abnormally  high  current  prices,  or  using  same  to  tiie  extent  of  creat- 
ing abnormally  high  average  prices  in  fixing  a  value  for  rate-making 
purposes.  Present  high  costs  should  be  considered  in  fixing  the  plant 
value  only  to  the  extent  that  they  were  actually  incurred ;  however, 
it  is  necessary  to  recognize  actual  or  expenses  of  operation  even 
though  abnormaL'' 

In  Be  Lead  Belt  Teleph.  Co.  Case  No.  1848,  May  31,  1919,  the 
Missouri  Commission  said:  ^^he  increase  in  prices,  due  to  the 
war,  of  materials  similar  to  those  purchased  and  placed  in  its  tele- 
phone plants  by  the  company  under  normal  price  conditions,  does 
not  entitle  the  company  to  add  such  percentage  of  higher  prices  to 
its  investment  dost,  or  to  earn  a  return  thereon  by  increasing  its  rates 
solely  for  that  purpose.  Theoretical  reproduction  cost  under  war 
prices  is  not  a  proper  standard  for  a  valuation  for  rate  making.*' 

In  Be  Denver  Tramway  Co.  Application  No.  17,  Decision  No.  223, 
Dec.  17,  1918,  the  Colorado  Commission  said:  "The  Commission's 
findings  as  to  the  value  of  the  property  for  the  purpose  of  determin- 
ing the  adequacy  of  the  present  rates  of  fare  will,  therefore,  be  based 
entirely  upon  the  cost  of  reproducing  the  property  under  normal  or 
average  conditions.  Whether  or  not  the  property  of  the  applicant 
company  has  actually  enhanced  in  value  on  aocoimt  of  the  conditions 
brought  about  by  the  war  will  depend  to  a  large  extent  upon  the 
period  of  time  that  labor  and  material  costs  remain  at  their  present 
laTely  and  is  a  matter  which  cannot  be  determined  at  this  time." 

/.  Comparison  of  valuer. 

In  Re  Atlantic  County  Water  Co.  June  10,  1919,  a  rate  case,  the 
P.U.R.1919E. 
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New  Jersey  Commission  said :  "The  engineer  for  the  municipalities 
submitted  a  table  purporting  to  show  that  the  investment  of  the 
Atlantic  County  Water  Company  was  greatly  in  excess  per  customer 
of  that  of  a  number  of  other  companies. 

TABLE  V. 
From  SUtistica  of  Public  Utilities,  1916. 


Atlantic  County  Water  Co.  . . . 

Del.  River  Water  Co 

N.  J.  Water  Service  Co 

Ocean  City  Water  Co 

Riverton  t  Palmyra  Water  Co. 

Princeton  Water  Co. 

Atlantic    County    Water    Co. 
(reyised) 


Capital 
inveBted. 


Niunfaer  of 
consumers. 


Capital  Inv. 
per  consumer. 


$380,963 
417,325 
315,745 
365,117 
196,754 
211,550 

323,000 


1,625 

$232^ 

2,293 

182 

3,322 

136 

2,335 

152 

1,643 

120 

1,565 

135 

1,810 

179 

Av.  $150 


'^In  table  V.  the  figure  given  as  capital  invested  by  the  Atlantic 
County  Water  Company  is  clearly  inflated,  due  to  the  method  of 
reporting.  The  number  of  customers  is  taken  as  of  the  year  1916. 
At  the  bottom  of  the  table  revised  figures  have  been  inserted  by  the 
Board's  engineer,  using  the  figure  determined  upon  above  as  valua- 
tion of  the  property  and  using  the  present  total  number  of  customers. 
From  these  figures,  it  would  appear  that  the  capital  invested  per 
customer  is  $179.  An  average  of  the  last  six  items  in  the  table 
using  the  revised  figure  for  the  Atlantic  County  Water  Company  and 
omitting  the  figure  in  the  original  table,  gives  an  average  capital 
investment  per  customer  of  $150.  The  Atlantic  County  Water  Com- 
pany exceeds  this  average  by  approximately  20  per  cent,  and  from 
this  it  would  appear  that  the  contention  of  the  municipalities  that 
the  company  is  still  in  a  developmental  stage  is  correct.  The  develop- 
mental period  is  not  exact.  A  company  may  be  considered  to  be  on  a 
"normal"  basis  in. many  cases  after  three  or  four  years,  but  in  some 
oases  ten,  twelve,  and  fifteen  years  elapse  before  the  attached  busi- 
ness is  sufficient  to  make  possible  the  reduction  of  rates  and  the 
determination  of  the  average  investment  per  customer  to  a  point 
that  will  compare  favorably  with  similar  figures  for  well  built-up 
communities.  The  natural  inference  from  this  is  that,  in  sparsely 
settled  communities,  service  costs  are  higher.  On  this  account,  ono 
of  two  things  must  be  inferred, — either  rates  must  be  high  enough 
to  warrant  continuation  of  adequate  service,  or,  if  such  rates  are 
uncoUectable,  it  would  appear  that  the  enterprise  should  never  have 
been  started.'* 

In  Re  Missouri  Gas  &  B.  Service  Co.  Case  Nos.  1546,  1547,  April 
28,  1919,  the  Missouri  Commission  took  as  the  ratio  between  the 
reproduction  cost  new  and  the  present  value  of  the  plant,  the  aver- 
age ratio  as  found  by  actual  appraisal  of  other  plants.  In  holding 
P.U.R.1919E. 
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that  this  was  a  proper  course,  the  Commission  said :  "The  replace- 
ments are  made  as  needed,  the  system  is  never  made  entirely  new 
after  being  once  built,  but  after  a  time  replacements  and  betterments 
are  made  to  take  care  of  worn-out  and  obsolete  machinery  and  ma- 
terials^ so  that  by  keeping  the  plant  at  a  point  that  it  will  give  ade- 
quate service  and  grow  with  the  community  which  it  serves,  tlie 
present  value  is  a  fairly  constant  per  cent  of  the  value  of  a  new  plant 
BufScient  to  give  the  same  service.  In  other  words,  the  ratio  of  pres- 
ent value  to  the  reproduction  cost  new  value  of  the  plants  after 
operating  a  number  of  years  in  similar  cities  will  reach  a  point  such 
that  these  ratios  are  comparable/* 

In  He  Denver  Tramway  Co.  Application  No.  17,  Decision  No.  223, 
Dec.  17,  1918,  the  Colorado  Commission  stated  that  the  total  ap- 
praised value  per  mile  of  single  track  in  Toronto  was  $167,000 ;  in 
Kansas  City,  Missouri,  $134,600;  in  Detroit,  $134,300 ;  in  Portland, 
Oregon,  $117,000;  in  Chicago  surface  lines,  $143,400;  in  Denver, 
slightly  less  than  $94,000. 

In  Irwin  v.  Conestoga  Traction  Co.  Complant  Docket  Nos.  2265, 
2384,  Jan.  7,  1919,  the  Pennsylvania  Commission  said  that  it  is  a 
matter  of  almost  common  knowledge  that  a  street  railway  system 
may  have  a  value  per  mile  of  track  of  any  sum  from  $20,000  upward, 
and  the  Commission  used  $30,000  per  mile  as  a  tentative  value  in  a 
case  in  which  a  formal  valuation  was  deemed  unnecessary. 

In  Be  St.  Joseph  Water  Co.  Case  No.  1843,  June  24,  1919,  after 
stating  that  the  Commission  fixed  a  tentative  value  of  $2,200,000 
for  a  water  company's  property  for  rate  ];naking.  Chairman  Busby 
of  the  Missouri  Commission  said:  '^As  a  further  check  on  our 
estimate,  we  have  the  average  cost  of  $15^300  per  mile  of  mains  in 
nineteen  cities,  viz.:  Erie,  Pa.,  Brockton,  Mass.,  Harrisburg,  Pa., 
Ft.  Wayne,  Ind.,  Saginaw,  Mich.,  AUentown,  Pa.,  Pawtucket,  B.  I., 
McKeesport,  Pa.,  Binghamton,  N.  Y.,  Topeka,  Kan.,  Newton,  Mass., 
Bockford,  111.,  Woonsocket  E.  I.,  Teuton,  Mass.,  Hamilton,  Ohio, 
Waltham,  Mass.,  Aurora,  111.,  Madison,  Wis.,  Poughkeepsie,  N.  Y., 
which  cost  per  mile  of  main  applied  to  the  161  miles  of  mains  at 
St.  Joseph  equals  $2,463,300,  which  figure  is  comparable  with  our 
estimate  of  the  cost  of  reproduction  new  of  $2,400,000.  The  cost  of 
water  plants  per  capita  in  the  same  nineteen  cities  was  $28,  which 
figure  multiplied  by  80,000,  the  approximate  population  of  St. 
Joseph,  equals  $2,240,000,  which  amount  is  less  than  our  approxi- 
mate estimate  of  the  cost  of  reproduction. 

This  Commission  has  also  valued  the  property  of  the  water  com- 
panies for  rate-making  purposes  in  the  cities  of  Jefferson  City, 
Sedalia,  and  Springfield,  in  this  state;  and  as  these  cities  are  of 
substantial  size  and  the  conditions  therein  are  somewhat  compar- 
able with  St.  Joseph,  we  have  examined  our  valuations  in  these  cases 
for  comparative  purposes.     In  Re  City  Water  Co.   (1916)  4  Mo. 
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P.  S.  C.  140,  RU.R.1917B,  624;  Re  Capital  City  Water  Co.  (1917) 
6  Mo.  P.  S.  C.  619 ;  Springfield  City  Water  Co.  v.  Springfield,  7  Mo. 
P.  S.  C.  — .  The  number  of  miles  of  water  mains  in  each  city,  with 
the  value  placed  on  the  property  of  the  company  by  the  Commifision, 
including  the  value  per  mile  of  mains,  will  appear  from  the  follow- 
ing tables : 

COMPARISON  OF  RATE-MAKING  VALUE  OF  WATER  UTILITIES. 


Miles  of 
Mains. 


Value. 


Value  per 
Mile  of 
Mains. 


Jefferson  City 

Sedalia    

Springfield    . . 
St.  Joseph    . . 


23.0 

30.8 

117.0 

161.0 


$360,000 

600,000 

1,185,000 

2,200,000 


$15,650 
12^50 
10,110 
13,700 


The  value  per  capita  fixed  by  the  Commission  in  the  Jefferson 
City,  Sedalia,  and  Springfield  cases,  as  compared  with  the  present 
case,  will  also  appear  from  the  following  table : 

RATE-MAKING  VALUE  PER  CAPITA   (1910  Census.) 


Population. 


Value. 


Value  per 
Capita. 


Jefferson  City 

Sedalia    

Springfield    . . 
St.  Joseph   . . 


11,850 
17,822 
35,201 
77,403 


$360,000 

500,000 

1,185,000 

2,200,000 


30.30 
28.00 
33.70 
28.40 


In  making  the  above  comparisons,  the  following  facts  should  be 
considered.  The  general  presence  of  solid  rock  near  the  surface  of 
the  ground  makes  the  cost  of  trenching  ijiuch  greater  in  Jefferson 
City  than  in  Sedalia,  Springfield,  or  St.  Joseph,  which,  with  the 
further  fact  that  at  Jefferson  City  only  8  per  cent  of  the  miles  of 
mains  are  galvanized  and  black  pipe,  resulted  in  the  comparatively 
high  value  placed  on  the  property  at  Jefferson  City.  Soil  conditions 
for  excavation  tire  favorable  at  St.  Joseph,  as  there  is  considerable 
stiff  yellow  clay  that  will  stand  up  without  shoring  or  sheeting  at 
that  place. 

At  Springfield,  60  per  cent  of  the  miles  of  mains  are  galvanized 
and  black  pipe,  resulting  in  a  low  average  cost  per  mile  of  mains. 
At  Sedalia,  16  per  cent  of  the  miles  of  mains  are  galvanized  and 
black  pipe  and  at  St.  Joseph  18  per  cent  of  the  miles  of  mains  are 
galvanized  and  black  pipe.  On  the  basis  of  a  value  of  $15,650  per 
mile  of  mains  as  allowed  at  Jefferson  City,  the  value  of  the  company's 
plant  would  be  $2,519,650,  and  on  the  basis  of  a  value  of  $13,550 
per  mile  of  mains  as  allowed  at  Sedalia,  it  would  be  $2,020,555. 
The  source  of  the  water  supply  at  Jefferson  City  and  St.  Joseph  is 
the  Missouri  river,  while  the  sources  of  supply  at  Sedalia  and  Spring- 
field are  deep  wells  and  artificial  reservoirs  created  by  daTntning 
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streams  with  long  transmission  lines  to  carry  the  water  from  the 
sources  of  supply  to  the  distribution  systems/' 

In  Be  La  Plata  Teleph.  Co.  (Mo.)  Case  No.  1947,  June  23,  1919, 
it  was  held  that  a  plant  value  of  $52  per  station  for  a  local  battery 
grounded  telephone  service  of  a  company  having  764  subscribers  was 
reasonable. 

IMI.  Nanphpsical  itemB  affecting  viOue  or  eoBt, 

m.  Overhettds. 

In  Be  Commonwealfli  Water  Co.  Dec.  30,  1918,  the  New  Jersey 
CommissicHi  made  an  allowance  of  14.33  per  cent  for  overhead  ex- 
penses in  the  valuation,  for  rate-making  purposes,  of  a  water  plant. 

h,  Jhiving  over  maine* 

In  Be  Central  Illinois  Public  Service  Co.  No.  8203,  April  3,  1919, 
the  Illinois  Commission  held  that  it  was  not  proper  to  include  in  a 
rate  valuation  any  allowance  for  paving  over  mains  in  cases  where 
the  paving  had  not  been  disturbed. 

/F.  Items  chargeable  to  capital* 

In  Be  Laclede  County  Teleph.  Co.  (Mo.)  Case  No.  1865,  May  »3, 
1919,  a  telephone  company  claimed  the  right  to  capitalize  the  sum 
of  $1,500  paid  to  the  city  of  Lebanon  in  settlement  of  a  sharing 
agreement  with  the  city  in  the  gross  earnings  of  the  company  to  the 
extent  of  11.5  per  cent.  The  Commission  said:  ''This  settlement 
was  no  doubt  a  wise  one  from  the  standpoint  of  the  company  and 
its  subscribers.  However,  we  believe  it  is  not  a  proper  charge  against 
capital  account.  The  evidence  shows  that  this  was  paid  out  of  earn- 
ings, and  also  that  the  earnings  have  not  been  suflBcient  to  pay  the 
item  and  permit  the  payment  of  more  than  small  dividends.  This 
item  should  be  disposed  of  by  amortizing  the  sum  of  $1,500  over  a 
period  of  five  years  and  charging  it  to  operating  expenses.'^ 

In  Be  Laclede  Teleph.  Co.  (Mo.)  the  telephone  company  claimed 
the  right  to  capitalize  a  payment  of  $1,800  by  two  stockholders  for 
account  of  the  company  in  the  settlement  of  claims  for  materials  and 
supplies  imprudently  bought  by  a  former  manager  of  the  company 
without  its  knowledge.  The  Commission  said :  '*The  evidence  shows 
that  the  company  subsequeirtly  used  most  of  this  material  as  a  part 
of  its  plant.  We  have  no  basis  in  the  evidence  to  determine  the 
value  of  the  part  that  was  used,  but  believe  that  such  value  should 
properly  be  charged  to  capital  account.** 

In  Re  Laclede  County  Teleph.  Co.  (Mo.)  the  company  claimed 
the  right  to  capitalize  a  sum  paid  as  damages  for  death  caused  by  a 
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telephone  wire  coming  in  contact  with  an  electric  light  wire.  The 
Commission  said :  ''We  do  not  believe  this  is  a  proper  capital  charge. 
Prudent  management  would  have  indicated  the  necessity  for  insur- 
ance to  indemnify  the  company  against  such  an  eventuality/^ 

Heplacements  made  since  the  taking  of  an  inventoiy  of  utility 
property  should  not  be  added  to  the  property  account  in  determin- 
ing fair  value.  He  Hooversville  (Pa.)  Application  Docket  No. 
887-1917,  Aug.  19, 1918. 

r.  CimaideraUon  of  porfeicular  l6ln4«  o/  tangible  property, 

a.  Broperty  not  In  use. 

In  Re  Commonwealth  Water  Co.  Dec.  30,  1918,  the  New  Jersey 
Commission  said:  *lt  is  always  diflScult  to  know  just  what  land 
should  be  held  by  a  water  company  using  a  subterranean  supply. 
The  depth  and  nature  of  the  strata  must  necessarily  be  known.  The 
capacity  of  the  supply  and  the  rate  of  replenishment  are  hardly 
lapable  of  accurate  ascertainment.  The  importance  of  the  geological 
formation  and  the  geological  history  cannot  be  too  strongly  empha- 
sized for  consideration.'* 

In  Be  Commonwealth  Water  Co.  Dec.  30,  1918,  the  New  Jersey 
Commission  said:  "As  a  matter  of  state  policy,  we  believe  water 
utilities  should  be  encouraged  in  acquiring  lands  sufficient  to  insure 
a  safe  and  adequate  supply  of  water  for  a  reasonable  period  in  iixe 
future,  particularly  where  the  supply  is  located  in  the  midst  of  and 
used  by  growing  communities.  This  policy  will  inure  to  the  public 
good,  and  will  avoid  a  repetition  of  what  has  been  the  experience  of 
many  water  companies  in  ultimately  finding  their  supply  for  the 
future  insufficient  to  meet  the  needs  of  the  communities  served:'' 

In  Wardlow  v.  Plumas  Light  &  P.  Co,  Decision  No.  5858,  Case 
No.  1195,  October  21,  1918,  the  California  Commission,  in  a  rate 
proceeding,  held  that  nonoperative  property  should  not  be  considered 
in  computing  the  basis  for  the  return. 

In  Ee  Los  Angeles  County  Waterworks  Co.  (Cal.)  Decision  No. 
6183,  Application  No.  4220,  March  12,  1919,  it  was  held  that  a 
water  distributing  system  constructed  in  connection  with  a  real 
estate  project  would  not  be  allowed  a  return  on  the  full  value  of  all 
of  its  property,  where  it  is  shown  that  the  system  had  been  consider- 
ably overbuilt  and  was  far  from  being  fully  developed. 

In  Bichmond  v.  East  Bichmond  Land  Co.  Decision  No.  6276, 
Case  No.  992,  Application  No.  4076,  April  19,  1919,  the  California 
Commission  held  that  a  water  utility  serving  such  a  small  number 
of  consumers  that  a  rate  which  would  cover  operating  expenses  would 
be  higher  than  the  value  of  the  service,  cannot  expect  a  return  on 
the  value  of  its  property  until  the  s3'stem  is  more  fully  developed, 
P.U.R.1919E. 
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.  ^^  Re  East  Side  Canal  &  Irrig.  Co.  (Cal.)  Decision  No,  6274, 
^Implication  No.  4135,  April  17,  1919,  attention  was  called  to  a  deci- 
sion of  the  Commission  in  1914,  to  the  effect  that  it  would  be  unjust 
to  charge  against  the  consumers  of  an  irrigation  company  serving 
only  11,000  acres,  all  of  the  capital  expenditures  of  an  irrigation 
plant  built  of  sufficient  size  to  irrigate  50,000  acres. 

^.  Property  not  owned* 

In  Be  Central  Illinois  Public  Service  Co.  No.  8203,  April  3,  1919, 
the  Illinois  Commission  held  that  the  cost  of  a  leased  right  of  way 
should  not  be  included  in  an  original  cost  valuation,  nor  should  it 
be  considered  in  determining  the  fair  value  of  the  property. 

o.  Property  paid  for  out  of  earnings. 

In  Re  Scotia  Independent  Teleph.  Co.  Application  No.  3684, 
March  4,  1919,  the  Nebraska  Cominission  said :  "According  to  the 
principle  frequently  laid  down  by  this  Commission,  public  utilities 
subject  to  the  Commission's  rate-making  power  will  not  be  per- 
mitted to  earn  a  return  on  accumulations  of  property  made  from 
excessive  rates,  but  where  the  rates  have  been  insufficient  to  provide 
a  reasonable*  return  to  the  investors,  or  where  this  reasonable  return 
has  been  invested  in  property  rather  than  taken  as  dividends,  such 
company  in  a  readjustment  case  will  be  authorized  to  earn  on  mich 
investment  or  will  be  given  opportunity  to  capitalize-  the  dividends 
due  and  unpaid.^' 

d,  WorJcing  eapUal, 

Deposits  of  consumers,  which  the  utility  may  have  on  hand  from 
time  to  time,  are  not  to  be  considered  in  arriving  at  the  allowance 
for  working  capital,  as  the  utility  is  required  to  pay  interest  on  these 
deposits,  and  hence  they  cannot  be  considered  as  an  offset  of  the 
capital  which  the  company  must  provide.  Re  Commonwealth  Water 
Co.  (N.  J.)  Dec.  30,  1918. 

In  Be  Commonwealth  Water  Co.  Dec.  30,  1918,  in  making  a  deter- 
mination of  the  proper  allowance  for  working  capital,  the  New  Jersey 
Commission  considered  the  following  items :  (a)  The  normal  operat- 
ing expenses  of  the  company;  (b)  the  amount  of  fixed  charges  pay- 
able at  the  end  of  each  quarter;  (c)  the  amount  of  fire  service 
charges  payable  at  the  end  of  each  quarter;  (d)  the  amount  ic  be 
received  from  metered  consumption  payable  during  the  month  fol- 
lowing each  quarter;  (e)  the  materials  and  supplies  necessary  to 
be  carried  for  purposes  of  operation  (excluding  those  necessary  for 
new  construction);  (f)  bank  balances;  (g)  contingencies. 

In  Be  Commonwealth  Water  Co.  Dec.  30,  1918,  the  New  Jersey 
P.U.R.1919B. 
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Commission  said  that  whether  working  capital  ig  provided  by  a  hold- 
ing company  or  in  some  other  way  is  a  matter  solely  in  the  dis- 
cretion of  the  companjr^s  officials,  but  in  determining  a  fair  rate 
base  it  is  necessary  to  make  an  allowance  for  a  fair  amount  of  work- 
ing capital,  regardless  of  the  source  from  which  it  is  actually  ob- 
tained. 

In  Re  Flora  Teleph.  Co.  (Ind.)  Xo.  4219,  Jan.  21,  1919,  a  work- 
ing capital  to  the  amount  of  $500  was  allowed  for  a  telephone  plant, 
the  physical  value  of  which  was  fixed  at  $37,957. in  a  valuation  for 
rate  making. 

In  Re  Bergen  Aqueduct  Co.  Feb.  27,  1919,  the  New  Jersey  Com- 
mission said  that,  in  the  case  of  a  utility  that  collected  the  great 
bulk  of  its  revenues  in  advance,  it  was  not  proper  to  make  any  al- 
lowance for  working  capital. 

In  Re  Salem  Gaslight  Co.  Feb.  25,  1919,  the  New  Jersey  Com- 
mission allowed  5  per  cent  upon  the  fixed  capital  of  a  gas  company 
amounting  to  $125,000  as  an  allowance  for  working  capital. 

In  Re  Portage  Teleph.  Co.  11-1492,  May  8,  1919,  the  Wisconsin 
Commission  said :  ^Tor  working  capital  the  company  places  its  re- 
quirements at  $8,000.  We  believe  tliis  is  more  than  the  facts  sub- 
mitted in  the  testimony  indicate  the  requirements  to  be.  The  testi- 
mony offered  on  behalf  of  the  applicant  relative  to  materials  and 
.supplies  is  in  part  as  follows:  ^An  exchange  the  size  of  Portage 
should  have  a  minimum  of  twelve  to  fifteen  hundred  dollars  material 
and  supplies  during  the  storm  periods  of  the  year;  in  the  winter 
months  sleet  storms  are  frequent,  and  I  feel  that  every  utility  should 
carry  a  suJBBcient  stock  of  poles,  crossarms,  wire,  and  other  construc- 
tion material  of  that  nature  to  repair  damaged  lines  in  the  shortest 
possible  time ;  and  at  that  time  of  the  year  the  material  and  supply 
account  should  be  really  heavier  than  later  in  the  season  as  a  matter 
of  insuring  service  to  the  public'  The  last  four  annual  reports  of 
the  Portage  Telephone  Company  record  the  following  quantities  of 
materials  and  supplies  on  hand:  December  31,  1916,  $261.69;  De- 
cember 31,  1916,  $211.53;  December  31,  1917,  $1,758.20;  December 
21,  1918,  $3,008.47.  In  view  of  the  fact  that  the  testimony  is  to 
the  effect  that  the  quantity  of  materials  and  supplies  should  be  at 
a  maximum  during  the  winter  months,  and  the  further  fact  that  pe- 
titioner's maximum  investment  in  materials  and  supplies  during 
the  past  four  years  at  a  particular  date  in  that  winter  month  when 
logically  we  should  expect  the  greatest  amount  of  such  equipment 
in  stock  has  not,  so  far  as  the  records  show,  exceeded  $3,008.47,  and 
has  averaged  $1,060 ;  and  in  view,  also,  of  the  relatively  smaller  need 
for  carrying  so  large  a  stock  of  materials  and  supplies  during  cer- 
tiEiin  other  months  of  the  year,  we  conclude  that  $1,500  represents  a 
fair  allowance  upon  which  to  permit  the  Portgage  Telephone  Com- 
pany to  earn  a  rate  of  return  for  materials  and  supplies.  In  this 
P.U.R.1919E. 
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oonnection  we  wish  to  state  that  we  are  not  unmindful  of  the  fact 
that  the  company  undoubtedly  has  at  certain  times  of  the  year  con- 
siderably more  materials  and  supplies  on  hand  than  what  we  have 
to  this  point  taken  cognizance  of.  Such  materials  and  supplies,  how- 
ever, are  intended  primarily  for  construction  or  reconstruction  pur- 
'  poses,  and  interest  charges  upon  them  from  the  time  when  the  com* 
pany  pays  the  invoices  to  the  time  when  these  materials  and  sup* 
plies  are  made  a  part  of  the  operating  plant  should  be  charged  to 
reconstruction  or  construction.  This  is  one  of  the  items  contem- 
plated to  be  coTered  by  the  overhead  costs  included  in  the  valua- 
tions of  property  as  appraised  by  our  engineers.  The  cash  or  credit 
neecb  for  working  capital  of  the  Portage  Telephone  Company  will, 
it  is  believed^  be  adequately  provided  for  if  an  amount  sufficient  to 
cover  one  month's  direct  operating  expenses  be  allowed.  This  would 
be  approximately  $1,500.  In  arriving  at  this  figure  two  factors  par- 
ticularly have  commanded  attention, — the  time  wfa^i  subscribers  or 
other  takers  of  service  pay  their  bills,  and  the  financial  obligations 
which  the  company  must  stand  ready  to  meet  before  revenues  from 
services  rendered  are  available.'^ 

6.  Landa^ 

In  Ee  Denver  Tramway  Co.  Application  No.  17,  Decision  No.  228, 
Dec.  17,  1918,  the  Colorado  Commission  said  that  it  would,  in  valu- 
ing lands  other  than  rights  of  way,  take  into  consideration  their 
adaptability  and  availability  for  the  purposes  for  which  they  are 
used,  but  that  no  consideration  should  be  given  to  improvements  such 
as  sidewalks,  curbs,  gutters,  grading,  lawns,  trees,  fences,  and  con- 
nections with  water  mains,  etc. 

The  Colorado  Commission  stated  that  its  land  appraiser  had  testi- 
fied that  the  cost  to  the  company  of  ^assembling''  its  ri^t  of  way 
lands  that  is,  of  securing  such  lands  in  one  continuous  strip,  might 
even  exceed  25  per  cent  of  their  market  value,  but  the  Commission 
said:  '^The  Gonmiission  is  of  the  opinion  that  the  right  of  way 
lands  of  the  applicant  company  should  be  appraised  on  the  basis  of 
thdr  market  value,  and  that  no  allowance  for  the  cost  of  assembling 
8uch  lands  can  properly  be  made^  although  such  costs  might  actually 
be  experienced  in  the  acquisition  of  such  right  of  way  lands." 

Vi»  Intangible  property, 

a.  Going  value. 

In  Lincoln  Oas  &  B.  L.  Co.  v.  Lincoln  (U.  S.  Adv.  Ops.  1918-19, 
577)  —  U,  S.  — ,  63  L.  ed.  — ,  39  Sup.  Ct.  Hep.  454,  457,  an  appeal 
involving  the  reasonableness  of  a  municipal  ordinance  fixing  gas 
rates.  Justice  Jitney  of  the  Supreme  Court  of  the  United  States 
P.U.R.1919E. 
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said :  ''We  question  tiie  propriety  of  tiie  master's  treatment  of  'go- 
ing value/  which  he  seems  to  have  estimated  at  less  than  otherwise 
he  would  have  placed  it,  upon  the  theory  that  the  company's  busi- 
ness had  been  developed  at  the  expense  of  the  public,  in  the  expen- 
diture of  past  earnings  exceeding  a  fair  return  upon  the  capital 
invested^  and  this  without  any  finding,  or  any  clear  evidence  to* 
which  our  attention  has  been  called,  that  past  earnings  were  ex- 
cessive/' i 

In  Whitehead  v.  Niagara  Falls  Gas  &  E.  L.  Co.  (N.  Y.)  Ca«e 
No.  6548,  June  12,  1919,  upon  the  questicai  of  whether  the  com- 
pany should  be  allowed  to  capitalize  a  large  deficit  extending  over 
a  period  of  seventeen  years  or  the  entire  life  of  the  company.  Hill, 
Chairman,  said :  "The  principles  upon  which  going  value  are  to  be 
determined  have  been  fully  elucidated  by  the  court  of  appeals  in  the 
leading  case  of  People  ex  rel.  Kings  County  Lighting  Co.  v.  Will- 
cox  (1914)  210  N.  Y.  479,  61  L.R.A.(N.S.)  1,  104  N.  B.  911. 
There  would  seem  to  be  serious  question  whether  any  considerable 
allowance  under  this  head  can  be  made  in  the  case  in  hand.  The 
theory  of  an  allowance  for  going  value,  as  laid  down  in  the  cases, 
seems  to  be  that  such  allowance  shall  in  the  main  be  based  upon  ex- 
penditures, if  any,  which  the  company  may  have  made  in  building 
up  its  business  during  its  earlier  years.  It  is  quite  reasonable  that 
meagemess  of  return  during  the  initial  years  of  an  enterprise  which 
has  been  well  conceived  and  wisely  and  energetically  managed  and 
brought  to  a  condition  of  success  should  also  in  fairness  be  made 
up  by  the  public.  Such  failure  of  early  return  is  a  natural  incident 
of  the  business.  But  in  this  case  the  evidence  is  limited  to  shortage 
of  return  which  has  continued  for  seventeen  years  or  during  the 
entire  life  of  the  company,  until  in  the  aggregate  it  far  exceeds  the 
original  investment,  and  there  is  no  evidence  of  expenditures  in 
building  up  the  business  except  as  they  may  be  implied.  The  going 
value  is  thus  not  an  incidental  part  of  the  valuation,  but  composes 
by  far  the  larger  portion.  This  condition  results  in  a  requirement 
of  a  rate  which  the  company  realizes  it  is  useless  to  ask  for  because 
it  would  be  far  in  excess  of  what  the  traffic  will  bear.  In  the  mean- 
time important  parts  of  the  plant  have  become  obsolete,  and  it  ap- 
pears that  the  legitimate  field  of  the  company's  enterprise  has  never 
been  followed  up  and  occupied.  It  may  prove  that,  even  from  a 
practical  standpoint,  leaving  out  of  consideration  the  legal  question 
involved,  it  will  be  found  impossible  to  recover  the  lost  ground  in 
the  method  indicated.  It  would  seem  that  the  company  may  find  it 
necessary  to  write  oflE  a  large  part  of  its  deficit  as  the  only  means 
of  arriving  at  a  point  where  new  capital  can  be  interested  witii 
the  end  in  view  of  vigorously  pushing  the  business  and  covering 

the  available  field." 
P.U.R.1919E. 
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In  Re  Commonwealth  Water  Co,  Dec.  30,  1918,  the  New  Jersey 
Commission  said:  "Development  cost  is  one  element  of  intangible 
value.  It  is  usually  determined  by  calculating  the  amount  of  uncom- 
pensated deficits  on  an  assumed  rate  of  return.  The  resulting 
amount  may  be  so  large  as  to  constitute  the  entire  fair  allowance 
for  all  intangible  raluee;  in  other  cases  it  may  be  so  small  that  other 
elements  of  intangible  value  should  also  be  considered  and  allowed.'' 
In  Lonaeoning  v.  Lonaconing  Water  Co.  Case  No.  1616,  June  19, 
1919,  Commissioner  Legg  of  the  Maryland  Commission,  in  deter- 
mining the  tentative  value  of  a  water  plant  for  rate  making,  said: 
'Tn  considering  the  value  of  the  property,  an  allowance  for  going 
value  should  be  added  to  the  engineer's  appraisal.  Authorities  are 
80  unanimous  in  holding  going  value  to  be  an  element  of  actual 
value  which  must  be  duly  considered  in  rate  making,  and  this  Com- 
mission having  made  due  allowance  for  it  in  most  of  its  recent  valu- 
ation eases,  it  will  be  allowed  here.  There  is  no  fixed  standard 
which  may  be  followed  in  determining  the  going  value  of  any  par- 
ticular utility.  In  the  Baltimore  County  case,  the  Commission's  al- 
lowance for  going  value  was  2.7  per  cent  of  the  estimated  cost  new 
of  the  physical  property,  while  the  water  company  in  that  case  con- 
tended for  an  allowance  of  about  20  per  cent.  The  Baltimore  County 
Water  Company  serves  a  large  territory,  composed  of  city,  urban, 
and  rural  sections,  and  from  its  source  of  supply  to  one  large  town 
the  mains  extend  over  20  miles.  With  such  a  widely  scattered  busi- 
ness, the  cost  of  securing  the  patronage  was  naturally  greater  than 
would  seem  possible  in  the  case  of  the  respondent,  and,  in  deter- 
mining an  allowance  in  the  case,  the  Commission  gives  due  consid- 
eratioii  to  this  element.  We  feel  that  a  conservative  allowance  would 
be  2  per  cent  of  the  appraised  value  6f  the  property,  or  $1,787.18, 
which  js  approximately  $2  per  connection." 

In  Re  Missouri  U.  Teleph.  Co.  Case  No.  1697,  Jan.  22,  1919,  in 
approving  a  telephone  company's  application  for  increased  rates,  the 
Missouri  Commission  said:  "The  early  history  of  this  company  is 
common  to  most  of  the  better  class  of  independent  telephone  com- 
panies in  the  state.  Prominent  and  influential  citizens  for  many 
years  gave  their  time  and  energy  to  building  up  telephone  com- 
panies without  pay,  otherwise  they  would  have  failed,  but  they 
Aould  now  receive  a  fair  return  on  not  only  the  amount  invested, 
but  allowance  made  for  the  years  of  no  return." 

In  Re  Denver  Tramway  Co.  Application  No.  17,  Decision  No.  223, 
Dec.  17,  1918,  the  Colorado  Commission  said  that  the  capitalization 
of  deficits  method  of  computing  going  value  results  in  the  smallest 
allowances  for  the  most  prosperous  concern,  and  also  in  effect  capi- 
talizes bad  management  and  mistakes  and  errors  made  in  the  past. 
In  Be  St.  Joseph  Water  Co.  (Mo.)  Case  No.  1843,  June  24,  1919, 
*»  application  for  an  increase  in  rates,  Chairman  Busby,  in  the 
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opinion  for  the  Commission,  said:  ''Applying  average  normal 
prices  to  the  company's  inventory  where  details  are  shown,  and 
applying  the  compan/s  prices  where  details  are  not  shown,  the  cost 
of  reproduction  new  of  the  physical  property  would  appear  to  be 
$2,400,000 ;  which  amount  less  20  per  cent  accrued  depreciation,  as 
estimated  by  the  company,  would  equal  $1,920,000,  as  the  cost  of 
reproduction  less  depreciation  of  the  physical  property  alone.  As 
the  company  has  been  in  successful  operation  for  many  years,  some 
value  should  be  added,  of  course,  to  this  'bare  bones'  value  of  the 
physical  property,  so  that  it  probably  cannot  be  said  that  $1,920,000 
would  equal  the  fair  present  value  of  the  property  for  rate  making 
purposes.  After  carefully  considering  all  the  facts  before  us,  in- 
cluding the  companVs  estimate  of  the  cost  of  reproduction  new  and 
reproduction  new  less  depreciation,  it  is  our  opinion  that  the  fair 
present  value  of  the  company's  property  for  rate  making  purposes  will 
approximate  the  sum  of  $2,200,000,  and  we  will  tentatively  fix  the 
value  at  that  sum  as  the  basis  for  temporary  emergency  rates  in 
this  case." 

In  Re  La  Plata  Teleph.  Co.  Case  No.  1947,  June  23,  1919,  the 
Missouri  Commission  refused  to  allow  a  claim  for  $700  as  the  "cost 
of  establishing  business"  in  the  absence  of  evidence  to  ^stain  it. 

In  Be  Flora  Teleph.  Co.  No.  4219,  Jan.  21,  1919,  a  going  value 
of  $2,000  was  allowed  for  a  telephone  plant,  the  physical  value  of 
which  was  fixed  at  $37,957^  in  a  valuation  for  rate  making. 

h.  Franchises* 

No  allowance  should  be  made  for  franchise  value  in  the  appraisal 
of  utility  property  for  the  purpose  of  sale.  Re  Hooversville  (Pa.) 
Application  Docket  No.  887-1917,  Aug.  19,  1918. 

VXl,  Value  of  particular  utilities. 

In  Re  Home  Independent  Teleph.  Co.  TJ-F-222,  P.  S.  C.  Or. 
Order  No.  488,  Jan.  31,  1919,  an  application  of  the  Home  Inde- 
pendent Telephone  Company  of  La  Grande,  for  an  increase  in  tele- 
phone rates,  the  Oregon  Commission  said :  "In  view  of  all  findings 
hereinbefore  set  down,  and  after  consideration  of  all  facts  therein 
presented,  including  the  cost  to  present  owners,  the  estimated 
reproduction  cost  new,  the  accrued  depreciation,  the  general  finan- 
cial condition  of  the  property,  and  its  existence  as  a  whole  with  a 
well-developed  business  attached  and  the  possessor  of  working  capi- 
tal sufficient  to  permit  the  ready  and  efficient  operation  of  the  busi- 
ness, the  Commission  finds  the  fair  value  for  rate-making  purposes 
of  the  property  of  the  Home  Independent  Telephone  Company  of 
La  Orande,  used  and  reasonably  necessary  in  the  service  of  the  pub- 
lic, was  on  August  1,  1918,  the  sum  of  $286,587.95.    Of  the  total 
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rate  base  bo  determined  $103,249.39  is  directly  assignable  to  toll 
lines  and  $183,340.66  to  the  local  exchange  division." 

In  Public  Service  Commission  v.  Pacific  Teleph.  &  Teleg.  Co., 
Home  Teleph.  &  Teleg,  Co.  No.  4747,  Feb.  13,  1919,  the  Washing- 
ton Commission  found  that  the  book  value  of  two  telephone  com- 
panies within  the  state  of  Washington  was  $19,203,782,  while  the 
average  rate  base  during  the  ^ear  of  1919  would  be  $17,167^995. 


WISCONSIN  SUPREMB  COtTRT, 

MILWAUKEE  ELECTRIC  BAILWAY  ft  LIGHT  COMPANY 

V. 

BAILBOAD   COMMISSION   OF   WISCONSIN    (City  of   Mil- 
waukee, Intervener). 

(—  Wis.  — ,  172  N.  W.  746.) 

A^fpetA  amA  review  —  Findings  of  fact. 

1.  In  an  action  to  set  aside  an  osder  of  the  GommissioB^  the 
single  finduig  by  the  court  that  the  order  is  unreasonable,  satisfies 
the  requirement  of  a  statute  that,  upon  the  trial  of  an  issue  of  faets 
by  the  court,  the  judge  shall  state  in  his  decision  the  facts  found  by 
him.  ^ 

Appeal  and  review  •-  Commisaion  order  —  Baeis  for  deeiHon  eetting 
aaide. 

2.  A  decision,  in  an  action  to  set  aside  an  order  of  the  Commis- 
sion fixing  rates,  that  the  order  is  unreasonable,  should  be  based  upon 
evidence  before  the  court,  and  not  upon  a  supposition  that  a  subse- 
quent order  increasing  the  rates  fixed  in  the  former  order  of  the 
Commission  resdnded  the  former  order  as  unreasonable,  rendering  it 
void  from  the  beginning,  since  both  orders  might  be  sustained  as 
reasonable  when  made. 

Return  —  Beasonahleness  —  Percentage. 

3.  A  reasonable  rate  is  one  which  yields  a  fair  return  on  the 
▼alue  of  the  property  necessarily  employed  over  and  above  expenses 
snd  depreciation,  and  a  return  of  7i  per  cent  is  reasonable  within  this 
rule. 

'VoluoHon  —  Bee  judicata  *-  ComnUseion  powers  —  Conclusion  and 
Micial  action, 

4.  The  Wisconsin  Commission  is  not  bound  in  its  estimate  of  the 
value  of  utility  property  by  conclusions  reached  in  a  court  action  prior 
to  the  statute  authorizing  the  Commission  to  fix  rates. 

P.U.R.1919K. 
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Valuation  —  Ascertainment  of  value  —  Cost  of  propertffm 

5.  In  fixing  a  rate  base,  a  Commission  is  not  bound  to  allow 
amounts  paid  by  tlie  utility  company  in  purchasing  its  property,  sinoe 
such  amounts  do  not  necessarily  represent  fair  or  actual  values^ 


Bates  —  Jurisdiction  of  courts. 

Statement  of  rule  that  court  is  without  power  to  fix  rates,  p.  226. 

[May  27,  1919.] 

Appeal  from  Circuit  Court,  Dane  County,  E.  Ray  Stevens, 
Judge,  from  a  judgment  for  plaintiff  in  an  action  by  the  Mil- 
waukee Electric  Railway  &  Light  Company  against  the  Railroad 
Commission  of  Wisconsin  and  the  city  of  Milwaukee,  intervener, 
which  set  aside  an  order  of  the  Commission;  reversed  and 
remanded  with  directions. 

This  action  was  brought  in  the  circuit  court  for  Dane  county 
in  September,  1912,  to  set  aside  an  order  of  the  defendant  Com- 
mission made  August  23,  1912,  requiring  the  plaintiff  to  sell 
street  railway  tickets  in  packages  of  thirteen  for  50  cents,  instead 
of  six  for  25  cents  as  theretofore.  The  claim  then  made  by  the 
plaintiff  was  that  the  order  was  void  because  it  violated  the  terms 
of  the  city  ordinances  regulating  fares,  which  ordinances  were 
claimed  to  be  contracts,  and  hence  not  subject  to  change  by  sub- 
sequent legislation.  This  court  held  to  the  contrary  upon  the 
first  appeal  in  this  case  (153  Wis.  592,  L.R.A.1916F,  744,  142 
K  W.  491,  Ann,  Cas.  1915A,  911),  and  the  decision  was 
affirmed  by  the  Supreme  Court  of  the  United  States  (238  TJ.  S. 
174,  59  L.  ed.  1254,  P.TJ.R.1915D,  591,  35  Sup.  Ct.  Rep.  820. 
The  case  then  went  back  to  the  trial  court,  and  the  complaint  was 
amended  so  as  to  challenge  the  reasonableness  of  the  Railroad 
Commission's  order  upon  the  merits,  and  a  trial  has  been  had. 
At  the  time  of  the  commencement  of  the  action  in  September, 
1912,  the  trial  court  issued  a  temporary  injunctional  order,  sus- 
pending the  operation  of  the  Commission's  order,  but  requiring 
as  a  condition  that  the  plaintiff  issue  coupons  for  the  additional 
tickets  required  to  be  issued  by  the  order,  and  give  a  bond  to 
redeem  the  coupons  so  issued  if  the  Commission's  order  should 
finally  be  held  valid.  This  was  done  and  a  large  number  of  such 
coupons  have  been  issued,  and  depend  for  their  value  upon  the 

outcome  of  this  case. 
P.U.R.1919E. 
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Much  testimony,  both  oral  and  written,  was  introduced  upon 
the  trial  of  the  present  case  in  addition  to  the  testimony  received 
by  the  Commission  upon  the  original  hearing,  and  among  other 
things  there  was  introduced  the  record  of  a  proceeding  instituted 
before  the  Railroad  Commission  in  December,  1914,  by  one 
Chris  Woehsner,  mayor  of  the  city  of  Cudahy,  against  the  plain- 
tiff and  the  Milwaukee  Light,  Heat,  &  Traction  Company,  n 
closely  allied  corporation  which  operates  suburban  and  inter- 
urban  lines  running  out  of  Milwaukee  in  connection  with  the 
plaintiff's  urban  lines  in  Milwaukee,  charging  that  the  order 
of  August  23,  1912,  was  unreasonable,  and  asking  for  a  modifi- 
cation thereof  so  as  to  provide  that  the  earnings  of  the  Milwau- 
kee Heat  &  Traction  Company  be  considered  in  connection  with 
those  of  the  plaintiff  company^  and  that  upon  such  combined 
earnings  the  plaintiff  be  awarded  a  fair  and  reasonable  return. 
The  record  showed  that  on  January  30,  1915,  the  Railroad  Com- 
mission noLade  a  decision  in  this  case  (hereinafter  called  the 
Woehsner  Case),  and  ordered  that  the  order  of  August  23,  1912, 
directing  sale  of  thirteen  tioketa  for  50  cents,  "is  hereby  rescind- 
ed." Other  testimony  introduced  on  the  trial  will  be  referred 
to  in  the  qpinion.  At  the  close  of  the  evidence  the  parties  stip- 
ulated that  the  record  need  not  be  returned  to  the  Railroad  Com- 
mission, as  required  to  be  done  by  subdivision  (b),  §  1797-16, 
Wis.  Stat,  unless  the  parties  stipulated  to  the  contrary.  The 
trial  judge  made  a  single  finding  of  fact,  to  the  effect  that  the 
order  of  August  23, 1912,  requiring  the  sale  of  thirteen  tickets  for 
50  cents,  is  unreasonable,  and  directed  judgment  setting  aside  and 
abrogating  the  same,  and  providing  that  the  injunetional  order  be 
made  permanent,  and  that  all  coupons  issued  pursuant  to  the  tem- 
porary injunetional  order  be  canceled  and  declared  of  no  force  or 
effect  From  judgment  entered  in  accordance  with  this  order  the 
cit?  of  Milwaukee  and  the  Railroad  Commission  separately 
appeal. 

Appearances:  Clifton  Williams,  City  Attorney,  of  Milwaukee, 
for  appellant  city  of  Milwaukee ;  John  J.  Blaine,  Attorney  Gen- 
ejal,  M.  B.  Olbrich,  Deputy.  Attorney  General,  Spencer  Haven, 
Attorney  General,  and  Walter  H.  Bender,  Special  Counsel,  of 
Milwaukee,  for  appellant  Railroad  Commission ;  Miller,  Mack  & 
lairchild,  of  Milwaukee,  and  Clarke  M.  Rosecrantz,  of  New  York 
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city  (Sullivan  &  Cromwell,  of  JsTew  York  city,  of  counsel),  for 
respondent. 

Winslow,  Ch.  J.  (after  stating  the  facts  as  above).  [1]  It 
is  very  vigorously  claimed  by  botH  of  the  appellants  that  the  sin- 
gle finding  of  fact  made  by  the  court,  to  the  effect  that  the  order 
of  August  23,  1912,  "is  unreasonable,"  is  not  a  respoiise  to  § 
3863,  Wisconsin  Statutes,  which  requires  that  upon  trial  of  an 
issue  of  fact  by  the  court  the  judge  shall  state  in  his  decision 
"the  facts  found  by  him."  It  is  argued  that  the  court  should, 
under  this  provision,  make  findings  of  the  fundamental  facts  up- 
on which  the  ultimate  conclusion  of  unreasonableness  is  based, 
such  as  (1)  the  fair  value  of  the  property  used  by  the  plaintiff 
in  its  business,  (2)  the  reasonable  rate  of  return  thereon,  and 
perhaps  other  facts  such  as  the  amount  of  the  original  invest- 
ment, the  cost  of  reproduction,  the  going  value,  the  rate  of  depre- 
ciation, etc. 

The  argument  is  not  without  considerable  weight ;  and  it  is  be- 
yond question  that  it  would  simplify  the  question  arising  on  the 
appeal,  and  make  the  work  of  this  court  easier  if  the* fundamental 
facts,  upon  which  the  ultimate  conclusion  of  unreasonableness 
is  based,  were  stated.  However,  we  are  unable  to  convince  our- 
selves that  sudi  was  the  intention  of  the  lawmaking  power.  This 
action  is  a  purely  statutory  action,  created  by  the  Railroad  Com- 
mission Law  for  the  sole  purpose  of  providing  a  court  review  for 
an  order  of  the  Commission  regulating  railroad  rates  or  service 
to  determine  whether  the  order  is  unlawful  or  unreasonable. 

Section  1797-16,  Wis.  Stat,  provides  for  the  bringing  of  the 
action,  and  declares  that  "in  all  trials  under  this  section"  the 
burden  of  proof  shall  be  upon  the  plaintiff  "to  show  by  clear  and 
satisfactory  evidence  that  the  order  complained  of  is  unlawful 
or  unreasonable  as  the  case  may  be."  The  court  is  nowhere  di- 
rected or  empowered  to  find  the  lawful  or  reasonable  rate;  in- 
deed the  power  to  fix  future  rates  is  not  a  judicial  power,  though 
the  power  to  determine  whether  existing  rates  are  reasonable  is 
judicial  in  its  nature.  Madison  v.  Madison  Gas  &  E.  Co.  129 
Wis.  249,  8  L.R.A.(X.S.)  529,  116  Am.  St.  Rep.  944,  108  X. 
W.  65,  9  Ann.  Cas.  S19.     The  court  must  be  convinced  that  the 

rate  fixed  in  the  order  is  unlawful  or  unreasonable,  but  it  is 
P.U.R.1919E. 
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neither  required  nor  expected  to  find  what  rate  would  be  reason- 
able. The  fact  to  be  found  is  a  single  negative  fact,  not  a  num- 
ber of  affirmative  facts.  We  think,  therefore,  that  the  single  find- 
ing of  unreasonableness  in  the  present  case  satisfies  the  calls  of 
the  sti^tute. 

[2]  The  next  claim  made  by  the  appellants  is  that  the  trial 
judge  based  his  decision  not  upon  the  evidence  before  him^  but 
upon  the  supposed  fact  that  the  order  in  the  Woehsner  Case,  15 
Wis.  K.  C.  R,  724,  rescinded  the  order  of  August  23,  1912,  ab 
initio,  and  thus  deprived  the  last-named  order  of  the  statutory 
presumption  of  reasonableness.  That  the  trial  judge  di^  this 
very  thing  cannot  be  doubted.    In  a  written  opinion  filed  he  said : 

"The  order  directing  the  sale  of  thirteen  tickets  for  50  cents 
was  based  upon  the  Commission's  forecast  of  the  future.  The 
order  in  the  Woehsner  Case  was  based  upon  the  actual  results  of 
operation  under  the  order.  The  fibading  of  the  Commission  that 
the  order  directing  the  sale  of  thirteen  tickets  for  50  cents  was 
unreasonable,  and  that  it  'would  not  have  been  made'  if  the  Com- 
mission had  understood  the  nature  of  the  changes  then  in  prog- 
ress in  connection  with  plaintiffs  business  is  'prima  facie  lawful 
and  .  .  .  reasonable.'  Stat  §  1797-15.  That  fiinding  must 
stand  until  it  is  shown  'by  clear  and  satisfactory  evidence'  that 
it  is  'unreasonable  or  unlawful.'  Stat.  §  1797-16  (e).  If  upon 
the  record  the  order  in  the  Woehsner  Case  is  such  that  'reasoa- 
able  men  might  well  differ  with  respect  to  its  correctness,  [it] 
cannot  be  said  to  be  unreasonable.'  Minneapolis,  St.  F.  &  & 
Ste.  M.  R  Co.  V.  Eailroad  Commission,  136  Wis.  146,  16S,  17 
I.R.A.(N.S.)  821,  116  N.  W.  912. 

"If  the  court  cannot  say  that  the  order  in  the  Woehsner  Case 
is  unreasonable,  then  the  finding  of  the  Commission  in  that  case 
takes  from  the  order  here  in  question  the  statutory  presumption 
of  reasonableness.  That  presumption  is  based  on  the  sanction 
which  a  finding  of  the  Commission  gives  to  it.  When  that  sano- 
tion  is  taken  away  b}'  the  action  ctf  the  Commission  in  vacating 
its  former  order  and  determining  that  such  order  is  unreason- 
able, the  former  order  is  no  longer  supported  by  such  statutory 
presumption.  It  is  manifest  that  the  court  cannot  sustain  both 
orders  of  the  Commission.  If  the  statutory  presumption  in  favor 
of  the  order  in  the  Woehsner  Case  is  not  overcome  by  clear  and 

P.U.R.19i9E. 
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satisfactory  evidence,  the  order  in  the  Fiire  Case,  10  Wis.  R.  C. 
R:  1,  must  be  held  to  be  unreasonable,  as  the  Commission  has 
found  it  to  be." 

The  judge  then  takes  up  the  question  whether  the  evidence 
shows  that  the  findings  in  the  Woehsner  Case  are  unreasonable, 
and  concludes  that  it  does  not.  On  this  line  of  reasoning  the  con- 
clusion necessarily  followed  that  the  order  in  the  Woehsner  Case 
wiped  out  the  order  of  August  23,  1912  (called  the  order  in  the 
Fare  Case)  and  left  the  court  nothing  to  do  but  to  declare  it  un- 
reasonable and  set  it  aside. 

To  our  minds  this  is  an  erroneous  interpretation  of  the  stat- 
ute. Both  orders  may  be  upheld,  and  both  undoubtedly  have  the 
statutory  presumption  of  reasonableness.  The  scheme  of  the 
statute  is  that  when  the  Commission  in  a  proper  proceeding 
makes  an  order  regulating  fares,  that  order  conclusively  deter* 
mines  the  lawful  and  reasonable  rate  at  the  time  the  order  is 
made,  except  that  it  may  be  reviewed  by  action  brought  within 
ninety  days,  as  the  present  action  was  brought. 

It  is  not  provided  or  contemplated  that  the  order  may  be  re- 
viewed in  another  and  different  proceeding  before  the  Commis- 
sion ;  that  is,  reviewed  as  to  its  reasonableness  at  the  time  it  was 
rnade.  Of  course  upon  eomplaint  made  at  any  time  to  the  Com- 
mission,  the  subject  of  the  present  reasonableness  of  the  rates 
may  be  examined  and  new  rates  fixed,  but  this  does  not  mean 
that  liie  previous  order  is  to  be  declared  void  ah  imtio.  Up  to 
the  time  the  new  order  is  made  the  rates  fixed  by  the  original 
order  are  lawful,  and  the  making  of  the  new  order  simply  substi- 
tutes another  rate  as  the  lawful  one  from  that  time  onward. 
This  seems  to  us  so  clear  from  a  study  of  the  statute  (Wis.  Stat* 
§§  1797-14  to  1797-16  inclusive)  that  we  shall  spend  no  further 
time  upon  the  proposition. 

The  provision  that  tie  Commission  may  "rescind"  an  order 
fixing  rates  previously  made  by  it  is  manifestly  not  to  be  con- 
strued as  retroactive;  that  is,  that  the  previous  order  is  to  be 
made  void  from  the  beginning.  The  word  "rescind"  may  have 
such  a  meaning,  but  its  more  frequent  meaning  is  to  presently 
nullify,  repeal,  or  vacate.  To  give  it  the  retroactive  meaning 
contended  for  would  mean  that  neither  carrier  nor  patron  would 
ever  know  whether  rates  were  legal  or  not    A  rate  supposed  by 
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both  parties  to  be  l^al  one  year  might  be  discovered  to  be  illegal 
the  next  ;eiELr,  with  the  resulting  consequences  of  liabilities  for 
amounts  overpaid  or  deficiencies  in  payment,  which  again  would 
be  liable  to  be  upset  in  the  following  year. 

The  question  before  the  circuit  coui*t  was  whether  the  evidence 
before  it  olearlj  and  satisfactorily  showed  that  the  order  of 
August  33, 1912,  was  unlawful  because  unreasonable  when  made. 
It  would  doubtless  be  entirely  competent  for  this  court  to  send 
the  case  back  to  the  circuit  court  -to  pass  upon  this  question  spe- 
cifically before  passing  upon  it  here;  but  this  case  hsA  been  pend- 
ing many  years,  and  it  seems  that  public  and  private  interests  re- 
quire that  there  should  be  as  speedy  an  end  of  this  litigation  as 
possible;  and,  as  the  evidence  is  all  before  us,  we  have  concluded 
to  examine  it  and  ascertain  whether  it  justifies  the  conchision 
that  the  order  in  question  was  unreasonable  when  made.  It  may 
be  remarked  in  passing  that  if  it  fixed  aa  unreasonably  low  fare 
it  was  unlawful,  because  the  fare  must  be  a  reasonable  fare. 

[3]  This  examination  convinces  us  that  it  is  not  shown  by 
clear  and  satisfactory  evidence  that  the  order  of  August  23, 1912, 
was  unlawful  or  unreasonable  when  made.  A  reasonable  rate  is 
a  rate  which  yields  a  fair  return  on  the  value  of  the  property 
necessarily  employed*  over  and  above  expenses  and  depreciation, 
and  a  return  of  7^  per  cent,  has  been  approved  by  this  court.  Du- 
luth  Street  K.  Co.  v.  Railroad  Commission,  161  Wis.  245, 
P.U.R.1915D,  192,  152  K  W.  887. 

Reference  to  the  report  of  the  proceeding  which  culminated  in 

the  order  in  question  here  (found  in  10  Wis.  R.  C.  1-305) 

will  show  that  the  Commission  then  figured  the  company's  total 

investment  in  1911  to  be  $10,900,889,  and  its  surplus  of  income 

for  that  year  to  be  $1,436,847.61,  making  an  excess  of  $619,- 

^SO.94  over  and  above  a  7^  per  cent  return  upon  the  investment 

(page  243).    From  this  surplus  the  Commission  calculated  that 

there  should  be  deducted  a  sum  not  exceeding  $416,469  for  wage 

increases,  extension  of  single  fare  privileges,  and  various  other 

Josses  and  increased  expenses  likely  to  follow  in  the  near  future 

(P^ge  247),  leaving  a  net  probable  siarplus  for  1912  over  and 

^tt^«s^^  the  7i  per  cent  return  on  the  investment  of  more  than 

^:j|[)0,000.    They  then  calculated  that  the  reduction  of  revenue 

^^^Iting  from  the  sale  of  thirteen  tickets  for  50  cents,  instead  of 

f.U.R.1919E. 
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25  tickets  for  $1  as  theretofore,  would  amount  to  $171,784, 
which,  being  deducted  from  the  net  surplus,  would  still  leave  the 
7^  per  cent  return  on  the  investment  intact. 

[4^  5]  The  respondent  company  very  vigorously  claims  that 
the  investment  valuation  should  have  been  very  largely  increased. 
Any  detailed  or  exhaustive  treatment  of  this  gjibject  would  in- 
volve many  pages  of  discussion  of  facts  and  tabulation  of  figures. 
The  subject  was  treated  very  thoroughly  by  the  Commission  in 
its  report  of  .the  case,  covering  more  than  300  pages,  and  we  shall 
content  ourselves  here  with  saying  that  the  conclusions  of  the 
Commission  in  this  respect  were  founded  on  ample  evidence  and 
cannot  now  be  set  aside.  The  claim  that  the  Commission  was 
bound  in  its  estimate  of  value  by  the  conclusions  reached  in  the 
action  brought  in  the  Federal  court  in  1808  by  the  plaintiff 
against  the  city  of  Milwaukee  to  declare  an  ordinance  fixing  fares 
confiscatory  ([C.  C]  87  Fed.  577)  cannot  be  entertained. 

Wlien  the  state  asserted  and  put  into  operation  its  power  to  fix 
rates  and  fares  by  means  of  the  Railroad  Commission,  it  mani- 
festly started  with  a  clean  sheet,  and  was  not  hampered  by  the 
results  of  any  previous  litigation  between  the  company  and  the 
city.  Nor  was  the  Commission  bound  to  allow  amounts  paid  by 
the  plaintiff  in  purchasing  the  five  separate  railways  of  which 
the  plaintiff^s  system  is  composed.  Such  amounts  do  not  neces- 
sarily represent  fair  or  actual  values. 

It  appears  by  the  evidence  that  in  the  simimer  of  1913  the 
Railroad  Commission  of  its  own  motion  instituted  and  conducted 
an  investigation  with  reference  to  the  service  on  the  plaintiff's 
city  lines,  which  will  be  found  reported  in  13  Wis.  R.  C.  pp. 
178-245.  In  their  report  of  this  case,  at  page  239,  will  be 
found  tables  showing  the  earnings  and  operating  expenses  of 
the  plaintiff  during  the  years  1912  and  1918.  From  these  tables 
it  appears  that  they  figured  the  fair  value  of  the  property  in 
1912  at  $11,600,000  upon  which  there  was  a  surplus  of  earnings 
after  payment  of  expenses  of  $1,304,798.64,  being  an  excess  of 
$434,798.54  over  and  above  7i  per  cent  return  on  the  value;  and 
that  in  1913,  on  a  valuation  of  $12,000,000,, the  excess  over  and 
above  the  7^  per  cent  was  $297,803.60.  In  this  case  the  Com- 
mission say  (page  240) :  "It  is  difficult  to  see  in  what  respectir 
P.U.R.1919E. 
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the  Commission  went  fortiher  in  the  Fare  Case  than  was  its  plain 
duty  under  the  circumstances/' 

More  than  a  year  later  the  Woehsner  Case  (1^  Wis.  R.  C.  pp, 
724-751)  came  before  the  Coromission,  and  at  this  time  there 
came  to  the  attention  of  that  body  a  number  of  new  facts.    It  is 
said  in  this  case  (page  734) :     "The  Commission  still  believes 
that  under  the  existing  conditions  and  the  knowledge  at  hand  up 
to  December  81,  1911,  the  above  rate  [i.  e.  the  rate  fixed  by  the 
order  of  Angust  23,  1912]  was  fair  to  the  contending  parties.'' 
The  Conmiission  then  proceeds  to  state  the  factors  which  have 
contributed  to  the  changed  conditions  which  "exist  at  the  present 
writing,"  and  which  in  their  judgment  call  for  abrogation  of  the 
order  of  1912.    The  most  significant  of  these  is  the  additions  to 
the  physical  property,  which  during  the  years  from  January  1, 
1011,  to  January  1,  1914,  amounted  to  $4,512,818  or  an  increase 
of  43  per  cent,  during  which  time  the  gross  revenues  remained 
practically  stationary  at  a  little  more  than  $4,000,000,  in  fact 
showing  a  slight  falling  off  in  1914  from  the  previous  year.    Of 
these  additions  about  $1,000,000  was  expended  in  1912,  and 
nearly  $1,600,000  in  1913.     Other  factors  noted  by  the  Com- 
mission were:     (1)  The  increased  demands  of  the  city  for  pav- 
^Dg  between  the  tracks,  which  were  $91,611  in  1912  and  rose  to 
8358,758  in  1913;  (2)  the  higher  relative  cost  of  maintenance 
<>f  property ;  (3)  the  increase  in  wages  of  labor,  expense  of  super- 
^sion,  and  overhead  charges;    (4)   the  more  extended  use  of 
^^ansfers  by  reason  of  the  opening  of  crosstown  lines,  causing  an 
estimated  loss  in  revenues  for  the  year  1914  alone  of  $80,000; 
(^)    the  depressing  effect  of  the  extensive  use  of  automobiles, 
causing  an  estimated  loss  in  revenue  in  1914  of  somewhere  from 
*122,600  to  $245,000;  and  finally  the  effect  of  the  order  of 
^^gust  23,  1912,  itself. 

w'e  shall  not  attempt  to  discuss  these  factors  in  detail,  nor  do 
^®  here  intimate  that  they  were  sufficient  to  justify  the  Comrais- 
^^oti  abrogating  the  order  just  referred  to  at  any  time.  It  ap- 
P^^^s  that  in  1918,  in  a  proceeding  brought  before  the  Railroad 
^orxnjiission  by  the  plaintiff  here,  an  Qrder  was  made,  still  fur- 
^er  wising  the  fares  on  the  plaintiff's  lines  by  ordering  the  dis- 
^^^tinuance  of  the  sale  of  tickets  at  the  rate  of  six  for  25  cents, 
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and  the  validity  of  this  order  has  been. challenged  in  an  action 
which  is  now  in  this  court  on  appeal  and  soon  to  be  heard. 

It  is  sufficient  now  to  observe  that  the  evidence  does  not  make 
it  clear  that  the  order  of  August  23,  1912,  was  in  any  respect  un- 
reasonable when  made.  The  conditions  then  existing  appear  to 
have  quite  fully  justified  the  making  oi  the  order.  The  factors 
which  are  claimed  to  have  made  the  rate  of  fare  then  fixed  un- 
reasonable ai-e  changed  conditions  which  came  in  after  the  mak- 
ing of  that  order,  principally  during  the  years  1913  and  1914. 
Whatever  may  have  been  the  effect  of  the  changed  conditions  on 
the  question  of  the  present  reasonableness  of  the  order,  they  do 
not  establish  the  fact  that  it  was  unreasonable  when  made. 

Judgment  reversed,  and  action  remanded,  with  directions  to 
affirm  the  order  of  the  Railroad  Commission,  with  costs  in  favor 
of  the  city  to  be  taxed  against  the  plaintiff. 

Owen,  J.,  took  no  part. 


CALIFORNIA  RAIIiROAD  COMMIS|S|:ON. 

RE  A.  B.  G.  BUS  COMPANY. 

*    [Decision  No.  6283;  Application  No.  4112.] 

M&napoly  and  cowpetition  —  Adequate  service  -^  PernUssion  of  eont" 
petition. 

The  fact  that  an  auto  transportation  company  has  been  unable 
on  several  occasions  to  handle  all  traffic  offered  is  not  sufiicent  to  ix'ar- 
rant  the  Ck>minission  In  granting  an  application  permitting  competi* 
tion,  where  it  is  shown  that  the  existing  company  has  taken  all  possible 
steps  to  observe  the  rules  governing  automobile  stages,  particularly 
with  reference  to  overcrowding. 

[April  24,  1919.] 

Application  for  certificate  of  public  necessity  and  conven- 
ience to  operate  automobiles  and  auto  stages  in  city  of  Whittier^ 
California ;  application  denied. 

Appearances :  Marshall  Stimson,  G.  E.  Mills,  and  William  L. 

Hamlin   for   applicant;    H.    W.    Kidd   for   White   Bus   Line, 

protestant ;  Frank  £arr  for  Pacific  Electric  Railway  Compauj, 

protestant. 
P.U.R.1919K. 
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By  tbe  Commission:  A.  K.  G.  Bus  Company,  a  corporation, 
has  petitioned  the  Bailroad  Commission  for  an  order  declaring 
that  public  necessity  and  convenience  require  the  operation  by  it 
of  an  automobile  stage  line  as  a  common  carrier  of  passengers 
over  the  public  highways  of  the  city  of  Whittier  in  connection 
with  and  as  a  part  of  its  operations  between  Los  Angieles  and 
San  Diego,  California. 

PubKc  hearings  were  conducted  by  Examiner  Handford  at 
Los  Angeles  on  February  17  and  19,  1919 ;  the  matter  was  duly 
sabmitted,  and  is  now  ready  for  decision. 

Applicant  operates  automobile  stage  service  as  a  common  car- 
rier of  passengiers  between  Los  Angeles  and  San  Diego  and  also 
a  local  service  between  Los  Angeles  and  Anaheim,  the  local  serv- 
ice being  operated  over  ijhe  same  route  as  the  through  service. 

The  state  highway  over  Which  applicant  conducts  its  operation 
is  outside  the  corporate  liinits  of  the  city  of  Whittier,  such  high- 
way forming  a  portion  of  the  route  over  which  applicant  was 
operating  on  May  1,  191T,  which  was  the  date  that  the  legisla- 
ture recognized  operators  as  not  being  required  to  secure  certifi- 
cate of  public  necessity  and  convenience  from  the  Eailroad  Com- 
mission and  permits  fr'om  the  governing  bodies  of  the  various 
political  subdivisions  through  which  their  routes  passed  in 
accordance  with  the  provisions  of  diapter  213,  Laws  of  1917. 

Applicant  now  seeks  entry  iiito  the  incorporated  city  of  Whit- 
tier, a  deviation  from  the  route  over  which  it  was  operating  as  of 
ifay  1, 191T,  and  such  deviation  requires  the  securing  of  a  certif- 
icate of  public  (Convenience  and  necessity  from  the  Railroad  Com- 
mission and  a  permit  from  the  board  of  trustees  of  the  city  of 
Whittier. 

Applicant  has  secured  a  permit  from  the  board  of  trustees  of 
the  city  of  Whittier,  as  required  by  the  provisions  of  §  3,  chapter 
213,  Laws  of  1917  (such  permit  authorizing  the  use  of  such  high- 
"ways  as  may  be  necessary  to  be  used  in  going  to  and  passing  from 
the  limits  of  the  city  to  the  station  or  stations  maintained  by  the 
applicant),  as  evidenced  by  copy  thereof  filed  with  the  applica- 
tion herein. 

At  the  hearing  on  this  proceeding  the  specific  route  sought  by 
applicant  was  amended  as  follows:  From  the  state  highway  at 
^Philadelphia  street,  along  Philadelphia  street  approximately  i^ 
l*.i:.R.ioi9E. 
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of  a  mile  to  the  station  located  at  the  iatersecti^n  of  Greenleaf 
avenue  and  Philadelphia  street,  thence  along  Philadelphia  street 
to  its  intersection  with  Painter  street,  thence  along  Painter  street 
south  to  the  intersection  of  Painter  street  with  the  state  highway. 
Witnesses  for  applicant,  sixteen  in  number,  testified  as  to  thirty- 
eight  specific  instances  upon  which  they  were  unable  to  secure 
passage  on  the  auto  stages  of  the  White  Bus  Line,  but  were  jre- 
quired  to  either  wait  for  passage  on  a  later  bus  or  to  arrange  for 
other  methods  of  transportation. 

The  majority  of  instances  in  which  witnesses  desired  trans- 
portation occurred  at  times  when  the  peak  load  was  being  trans- 
ported and  principally  from  the  White  Bus  Line's  station  at 
Whittier.  Witnesses  for  applicant,  who  had  been  engaged  in  a 
check  of  the  operation  of  the  White  Bus  Line  as  regards  passen- 
gers left,  testified  that  for  the  period  from  April  27  to  May  11, 
1918,  inclusive,  a  total  of  twenty-three  passengers  were  left  at 
the  station  of  the  White  Bus  Line  in  Los  Angeles  and  a  total  of 
sixty-one  passengers  were  left  at  the  station  of  the  White  Bus 
Line  in  Whittier. 

Checks  covering  observations  of  certain  trips  during  the  period 
February  4  to  15,  1919,  inclusive;  observations  having  been 
made  on  eleven  days  indicating  two  hundred  fifty-two  passengers 
who  were  left  after  the  departure  of  scheduled  trips  from  the 
Los  Angeles  station  of  the  White  Bus  Line  and  one  hundred  six- 
ty-two passengers  who  were  left  after  the  departure  of  scheduled 
trips  from  the  Whittier  station  of  the  White  Bus  Line. 

On  February  9  the  6 :00  p.  m.  trip  from  Los  Angeles  to  Ana- 
heim was  not  protected.  On  February  8  the  5 :20  p.  m.  schedule 
from  Whittier  to  Los  Angeles  was  not  protected.  On  February 
15  the  2:50  and  3:50  p.  m.  schedules  were  not  protected  from 
Whittier  to  Los  Angeles. 

Evidence  was  also  given  regarding  cars  leaving  terminal  sta- 
tions with  passengers  standing,  and,  while  in  some  instances  pas- 
sengers who  were  not  able  to  secure  transportation  on  the  reg- 
ularly scheduled  bus  were  transported  to  destination  by  extra 
busses,  a  number  of  instances  appeared  where  passengers  were 
required  to  wait  ten  or  fifteen  minutes  to  secure  the  desired  serv- 
ice. 

Mr.  W.  E.  Forker,  general  manager  of  the  A.  R.  G.  Bus  Cora- 
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panV;  testijSed  that  on  the  through  line  operated  between  Los 
Angeles  and  San  Diego  an  average  of  one  passenger  per  day  was 
handled  from  Whittier  to  points  south  of  Anaheim,  and  an  ayer- 
age  of  two  passengers  per  day  were  handled  to  Whittier  from 
points  south  of  Anaheim,  and  an  average  of  two  passengers  per 
day  were  received  from  the  connecting  line  of  the  Crown  Stage 
Company  destined  Whittier ;  and  these  passengers  would  receive 
the  benefit  of  service  to  the  business  district  of  Whittier  and 
would  be  accommodated  by  the  establishment  of  the  route  sought 
by  applicant  herein. 

The  granting  of  this  application  is  opposed  by  the  White  Bus 
Line  and  the  Pacific  Electric  Railway  Company. 

The  White  Bus  Line  operates  twenty-eight  round  trips  daily 
behveen  Los  Angeles  and  Anaheim,  serving  their  station  of  Whit- 
tier as  an  intermediate  point  This  company  claims  to  be  fur- 
nishing adequate  service  and  to  be  in  a  position  to  provide  such 
additional  service  and  equipment  as  the  requirements  of  traffic 
may  necessitate  between  Whittier  and  Los  Angeles. 

Statements  were  filed  as  exhibits  showing  that,  during  the 
period  July  1  to  31,  1918,  inclusive, — Los  Angeles  to  Whittier, 
— 868  regular  scheduled  trips  and  405  extra  trips  were  operated, 
a  total  of  1,273  trips  with  a  total  seating  capacity  of  18,470,  of 
which  capacity  11,578  seats  were  ocupied,  leaving  6,890  seats 
unused,  or  approximately  37  per  cent. 

During  the  same  period — ^Whittier  to  Los  Angeles — the  same 
total  number  of  trips  were  operated  to  care  for  regular  schedules 
and  extra  trips;  a  total  seating  capacity  of  18,470,  of  which 
capacity  10,876  seats  were  occupied,  resulting  in  7,594  seats  be- 
ing  unused  or  approximately  41  per  cent. 

During  the  period  February  1  to  10,  1919,  inclusive, — ^Los 
Angeles  to  Whittier,— 280  regular  trips  were  operated  and  245 
extra  tripe,  or  a  total  of  626.  These  trips  offered  a  seating  capac- 
ity of  7,676,  of  which  number  8,566  seats  were  used,  leaving  2,- 
020  unused  seats  or  approximately  26.6  per  cent  seating  capacity 
unused. 

During  the  same  period — ^Whittier  to  Los  Angeles — ^the  same 
number  of  regular  and  extra  trips  were  operated  offering  a  total 
seating  capacity  of  7,576  of  which  number  5,141  seats  were  used, 
leaving  2,435  unusued  seats  or  approximately  32  per  cent 
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Further  statements  were  filed  as  exhibits  showing  the  empty 
cars  operated  to  and  from  Whittier  dnring  the  months  of  August 
and  September,  1918. 

This  statement  shows  the  following  result : 


August,  1918   .. 
September,  1918 

Total    


From 

Whitier. 


Prom  ■ 
Los  Angeles. 


91  trips 
93  trips 


;L84  trips 


51  trips 
54  trips 


105  trips 


The  total  number  of  empty  seats  represented  by  these  state- 
mentSi  acoording  to  computations  of  protestant  White  Bus  Line, 
aggr^ted  4,072  and,  as  all  these  busses  were  operated  empty, 
the  primary  reason  for  such  operation  was  for  the  protection  of 
schedules  and  for  overloads  beyond  the  capacity  of  regularly 
assigned  scheduled  cars. 

The  months  for  which  statementa^ /have  bee|i  submitted  as  ex- 
hibits are  stated  to  he  typical  months  as  regards  stage  operation, 
although  the  figures  applicable  to  the  portion  of  the  .month  of 
February,  1919,  were  prepared  with  a  view  of  indicating  actual 
conditions  as  existing  for  the  period  just  preceding  the  hearing 
on  this  application. 

It  is  apparent  that  the  White  Bus  Line  have,  by  reason  of  oper* 
ating  extra  cars  and  in  many  instances  without  any  patronage 
whatsoever,  endeavored  to  reduce  to  a  minimum  the  matter  of 
overflow  loads  which  may  offer  and  which  cannot  be  cared  for 
due  to  the  limitation  imposed  by  the  Commission's  regulation 
prohibiting  the  overcrowding  of  cars.  It  is  also,  however,  appar- 
ent that  some  overloading  has  existed.    . 

The  Pacific  Electric  Railway  Company  protests  the  granting  of 
this  application  for  the  reason  that  such  company  claims  that  it 
has  adequate  seating  capacity  in  its  cars  to  care  for  any  and  all 
traffic  which  may  offer  between  Los  Angeles  and  Whittier,  al- 
though this  company  does  not  serve  some  intermediate  points 
which  are  reached  directly  by  the  auto  stage  lines. 

There  was  no  controversy  as  to  the  Pacific  Electric  Railway 

Company  possessing  adequate  equipment  to  satisfactorily  handle 

the  traffic  or  as  to  the  ability  of  suoh  cimipany  to  place  additional 
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eqaipment  in  aervice  should  the  demands  of  trafSc  justify.  Wit- 
nesses, however,  testified  that  they  preferred  the  service. of  the 
auto  stage  lines  for  the  reason  that  the  fares  were  less  on  the  stage 
lines,  and  also  the  time  consumed  between  Los  Angeles  and  Whit- 
tier. 

The  schedules  of  the  White  Bus  Line  specify  forty-five  min- 
utes as  the  running  time  between  Los  Angeles  and  Whittier,  also 
those  of  the  A.  B.  G.  Bus  Oompany.  The  schedules  of  the  Pacif- 
ic Electric  Railway  Company  specify  frpm  forty-four  to  forty- 
six  minutes  aa  the  running  time  between  Los  Angeles  and  Whit- 
tier.  A  comparison  of  the  fares  oharged  by  the  White  Bus  Line, 
the  A.  B.  G.  Bus  Company,  and  the  Pacific  Electric  Bailway 
Company  is  as  follows : 


Pacific 
Electric 
RaUway. 


White  But 
Company, 


A.  R.  G.  Bhb 

Company. 


One  way 

Round  trip , 

10-ride    

30-ride  family  . . 
60-ride  individual 
i)2-ride  indlTidual 


$0.41 
.67 

2.87 
6.83 
8.33 


$0.30 

.45 

1.75 

d.20 

eio 


$0.30 

.45 

1.76 

6.20 


It  is  apparent  from  the  above  compilation  that  the  present 
rates  of  the  automobHe  stage  lines  are  naore  attractive,  if  coupled 
with  service  consuming  approximately  the  same  scheduled  time, 
than  are  the  rates  offered  the  traveling  public  by  the  Pacific  Elec- 
tric Railway  Oompany. 

While  the  evidence  in  this  proceeding  indicates  that  in  some 
instances  passengers  have  not  been  able  to  secure  transportation 
on  the  first  stage  leaving  terminals  on  the  scheduled  time  as  filed 
with  this  Commission,  and  while  some  scheduled  trips  have  been 
omitted,  the  evidence  indicates  that  proper  efforts  are  being  made 
to  provide  adequate  equipment  for  the  transportation  of  the  pa- 
trons of  the  White  Bus  Line  between  Whittier  and  Los  Angeles, 
the  operating  rules  and  safety  regulations  of  the  Commission  pro- 
hibiting the  carrying  of  more  passengers  tha^  are  cared  for  by  the 
seating  capacity  of  stages,  such  rule  having  been  made  in  the  in- 
terest of  safety  and  to  prevent  overcrowding  of  cars  with  the  con- 
sequent danger  to  the  public  using  such  method  of  transportation. 
This  leeesifttotes  a  oojosiderable  amount  of  equipment  being  xe- 
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quired  to  handle  overflow  loads  beyond  that  requisite  for  tlie  pro- 
tection of  scheduled  trips,  and,  as  is  indicated  in  exhibits  of  the 
protestant  White  Bus  Line,  hereinabove  referred  to,  also  results 
in  the  operation  of  a  considerable  amount  of  unprofitable  mileage 
to  protect  overflow  loads  which  may  oflfer  at  the  peak  hours  at  the 
time  of  scheduled  trips* 

We  are  of  the  opinion  that  the  protestant  White  Bus  Line  is 
Me  to  furnish  adequate  transportation  facilities  for  all  passen- 
gers desiring  stage  transportation  over  the  portion  of  the  route 
between  Los  Angeles  and  Whittier  as  sought  by  the  applicant 
herein,  and  that  the  public  convenience  and  necessity  would  not 
be  served  if  an  additional  operative  right  were  to  be  granted  appli* 
cant  herein,  as  such  authorization  would  only  serve  to  reduce 
complaint  as  to  overload  conditions  at  the  time  of  peak  loads,  the 
evidence  not  indicating  that  there  is  sufficient  business  at  other 
hours  to  justify  the  establishment  of  an  additional  line.  It  is 
the  duty,  however,  of  protestant  White  Bus  Line  to  so  arrange 
its  schedule  and  operating  methods  that  the  causes  of  complaint 
relative  to  overcrowding  and  delay,  as  indicated  by  the  evidence 
in  this  proceeding,  may  be  eliminated  and  the  public  hereafter 
receive  the  character  of  service  to  which  protestant  White  Bus 
Line  has  obligated  itself  when  assuming  the  duties  of  a  common 
carrier  and  as  required  by  the  regulations  of  this  Commission ; 
otherwise,  the  Commission  will  give  consideration  to  application 
for  additional  competitive  service  over  the  portion  of  the  route 
herein  sought. 

After  careful  consideration  of  all  the  evidence  and  of  the 

exhibits  filed  in  this  proceeding,  we  are  of  the  opinion  and  find 

as  a  fact  that  public  convenience  and  necessity  do  not  at  this  time 

require  the  operation  of  an  additional  automobile  stage  line  as  a 

common  carrier  of  passengers  over  the  route  within  the  city  of 

Whittier  as  herein  applied  for  by  applicant,  and  that  the  existing 

stage  line  operated  by  the  protestant  White  Bus  Line  is  able  and 

willing  to  furnish  adequate  transportation  service  for  the  publio 

desiring  accommodation  by  stage  service  between  Whittier  and 

Los  Angeles  over  the  portion  of  the  route  herein  sought  by  appli* 

cant. 

ORDBS.  ' 

A.  H.  G.  Bus  Company,  a  corporation,  having  petitioned  the 
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Railroad  Commission  for  an  order  declaring  that  public  conven- 
ience and  necessity  require  the  operation  by  it  of  an  automobile 
stage  line  as  a  common  carrier  of  passengers  within  the  incorpo- 
rated limits  of  the  city  of  Whittier ;  public  hearings  having  been 
held,  the  matter  having  been  duly  submitted,  and  the  Commis- 
sion being  fully  advised  and  basing  its  order  on  the  finding  of 
fact  as  set  forth  in  the  preceding  opinion,  the  Railroad  Commis- 
sion hereby  declares  that  public  convenience  and  necessity  do  not 
at  this  time  require  the  operation  of  an  additional  automobile 
stage  line  as  a  common  carrier  of  passengers  within  the  incor- 
porated limits  of  the  city  of  Whittier,  and 

It  is  hereby  ordered  that  this  application  be  and  the  same  here- 
by is  denied  without  prejudice  to  a  renewal  of  same  if  after  a 
period  o^  sixty  days  the  operative  conditions  of  protestant  White 
Bus  Line  have  not  been  improved  to  properly  care  for  travel  dur- 
ing peak  hours  of  travel 


CAZilFOKOTA  KAHiROAD  COHMISSIOIT. 

BE  LATHEOP  HAY  COMPANY, 
[Decision  No.  6264;  Application  No.  4434.] 

Valuation  —  Property  not  in  use  —  Excessive  lands, 

1.  The  entire  value  of  27  acres  of  land  Bhould  not  be  allowed  in 
the  valuation  of  the  property  of  a  war^ouse  company  which  operates 
bat  four  warehouBee,  althoi^h  the  warehouses  are  widely  separated 
from  each  other  on  the  tract  for  the  purpose  of  reducing  the  fire 
hazards. 

Apportionment  —  Utility  and  nonutility  business. 

2.  A  warehouse  company  which  operates  public  utility  wamhouses 
and  IB  also  engaged  in  nonutility  business  should  be  required  to  keep 
segregated  accounts  of  the  expenses  as  between  the  utility  and  the  non- 
ntility  branches  of  its  business. 

[AprU  24,  1919.] 

ApFuoATioir   for   authority   to   increase   warehouse   rates; 
granted. 
Appearanoes :  S.  P*  Lathrop,  in  propria  persona. 

Martm»  Commissioner:    Applicant  herein  owns  and  operates 

as  a  public  utility  four  warehouses,  located  in  the  town  of  Hollis* 
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ter  and  devoted  entirely  to  the  storage  of  hay.  The  rates  at  pres- 
ent in  effect  are  $1.25  per  ton  for  the  first  season  and  $1  per  ton 
for  each  subsequent  season,  extending  from  May  15  of  a  given 
year  to  the  same  date  of  the  following  year.  The  present  rates 
cover  all  necessary  handling,  including  loading  to  cars  or  teams. 
Applicant  asks  autho3'ity  to  make  an  increase  of  25  cents  per  ton 
per  season.  There  is  also  in  effect  a  loading  charge  of  50  cents 
per  ton  covering  the  services  performed  in  loading  hay  direct 
to  cars  from  teams  or  from  the  yard  without  involving  any  ware- 
house service,  but  it  is  not  proposed  to  increase  this  rate.  On 
the  average  hay  tonnage  handled  during  the  four  years  ending 
May  15,  1915,  1916,  1917,  and  1918,  namely,  10,182  tons,  the 
increased  rates  should  produce  an  additional  revenue  amounting 
to  approximately  $2,500  per  annum. 

Applicant,  in  addition  to  the  storage  of  hay,  also  buys  and  sells 
this  commodity,  which  business  is  carried  on  in  conjunction  with 
its  warehouse  activities,  the  two  enterprises  being  more  or  less 
dependent  the  one  upon  the  other. 

Applicant's  reports  to  the  Commission  show  separately  the 
i-evenue  received  from  these  two  Qourc^s, .  but,  unfortunately, 
general  or  overhead  expenses  have  not  been  segregated  in  the 
same  manner.  The  warehouse  busine&s  alone  is  claimed  to  be 
unprofitable  owing  to  recent  sharp  inci^eases  in  operating  expenses 
and  a  decline  of  approximately  50  per  cent  in  the  volume  of  hay 
stored,  due  to  changing  agricultural  and  horticultural  oonditiona. 
The  truth  of  this  contention  seems  evident^  even  in  the  absence 
of  an  allocation  of  expenses  between  the  warehouse  and  merchan- 
dising business. 

While  applicant's  early  reports  tq  the  Oomwwssion  shpw  but 
slight  profits  from  hay  merchandising,  the  years  ending  May  15, 
1916,  1917,  and  1918,  respectively,  produced  handsome  returns 
for  the  company  from  its  entire  activities.  Applicant,  claims  to 
be  essentially  a  warehouse  concern,  but  maintains  that  its  oper- 
ating expenses  in  the  storage  of  hay  would  vary  but  little  were 
the  buying  and  selling  of  hay  entirely  eliminate;  and  while  this 
may  be  true,  it  is  also  obvious  that  the  possession  of  the  ware- 
houses and  ofiices,  properlyorgani^ed^k  of- great  'valu«;4a'th6 
buying  and  selling  of  hay. 

[1]  As  previously  indicated,  the  property  devoted  to  the  stor- 
age of  hay  consists  of  four  wooden  frame  warehouses,  with  walls 
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and  roofs  of  galvaufzed  corrugatea  iron,  having  a  value  of 
$43,000  and  a  combined  capacity  for  the  storing  of  19,500  tons 
of  hay.  In  addition  to  the  value  of  the  warehouses,  there  should 
be  added  the  value  of  about  1  mile  of  railroad  spur  tracks,  six 
draft  horses  and  trappings,  stables,  track  scales,  office  building 
and  general  warehouse  equipment,  bringing  the  total  investment 
to  approximately  $50,000,  exclusive  of  27  acres  of  land  on  which 
the  buildings  are  located.  The  land  is  valued  at  $800  per  acre 
or  $21,600.  Applicant's  warehouses  are  widely  separated  from 
each  other,  being  placed  at  more  or  less  regular  intervals  over  the 
entire  27  acre  tract.  This  arrangement,  it  is  alleged,  is  for  better 
fire  protection  and  to  secure  lower  insurance  rates.  The  reasons 
here  assigned,  though  ordinarily  commendable,  do  not  justify  the 
setting  aside  of  so  large  a  tract  of  valuable  land,  rendering  the 
entire  acreage  practically  valueless  for  other  uses,  and  on  which 
the  warehouse  patrons  are  expected  to  pay  a  return  in  the  way 
of  rates.  Were  it  necessary  in  this  case  to  undertake  to  establish 
a  system  of  rates  based  upon  proper  and  necessary  investment,  it 
would  be  essential  to  reduce  to  a  convenient  minimum  the  land 
here  involved  and  likewise  the  plant,  now  50  per  cent  idle,  but 
actual  operating  results,  after  deducting  merchandising  profits, 
result  in  deficits  equal  to  if  not  gi-eater  than  the  revenue  antici- 
pated from  the  proposed  increase  in  rates,  so  that  it  is  not  deemed 
necessary  in  this  proceeding  to  find  a  rate  base  value  for  the 
property  of  applicant,  used  and  useful  in  the  conduct  of  its 
public  utility  business.  However,  the  recommendation  is  made 
in  the  interest  of  practical  economy  and  the  beneficial  use  of  the 
land  that  material  reduction  in  plant  and  land  devoted  exclusive- 
ly to  hay  warehouse  purposes  is  desirable. 

This  application  is  based  largely  upon  the  claim  that  the  acre- 
age formerly  devoted  to  the  production  of  hay  in  the  vicinity  of 
HoUister  is  now  being  turned  into  orchards  or  planted  to  sugar 
beets,  tomatoes,  garden  seed,  and  other  crops  not  ordinarily 
stored  in  warehouses,  so  that  applicant's  outlook  for  the  future 
is  not  promising  in.  so  far  as  the  prospective  storage  of  hay  is 
concerned,  said  production  now  amounting  to  about  45  per  cent 
of  the  tonnage  prodijped  in  former  years.  These  facts  were 
abundantly  supported  by  the  testimony.  It  is  also  alleged  that 
in  the  loading  of  hay  from  applicant's  warehouse,  it  is  just  as 
expensive  to  load  one  car  or  eight  cars  per  day,  for  the  reason 
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• 
that  the  same  loading  crew  is  necessary  in  each  case.    Testimony 

introduced  at  the  hearing  shows  that  the  wages  of  warehouse 
employees  have  increased  from  $12,  $15  and  $18  per  week  paid 
in  1913,  to  $18,  $21  and  $24  per  week  paid  in  1918,  or  a  min- 
imum increase  of  33J  per  cent.  Also,  that  fire  insurance  has 
increased  10  per  cent;  rope  100  per  cent;  incidentals  40  per 
cent  to  60  per  cent;  while  the  reduction  in  the  amount  of  hay 
stored,  comparing  1913  with  1918,  approximates  45  per  cent. 
According  to  testimony  introduced  at  the  hearing,  the  approach- 
ing season  will  show  a  further  decline  in  hay  tonnage. 

The  hearing  in  this  proceeding  was  held  at  Hollister  on  April 
8,  1919.  The  usual  publicity  was  given  to  the  proceeding,  in- 
cluding the  sending  of  personal  notices  by  registered  mail  to  each 
of  applicant's  warehouse  patrons,  but  no  one  appeared  at  the 
hearing  to  protest  against  the  proposed  increase  in  rates  or  to 
otherwise  intervene  in  connection  with  the  changes  proposed. 

The  rate  of  $1.50  per  ton  per  season  for  which  applicant  asks 
is  now  the  rate  in  eifect  at  a  number  of  warehouses  engaged  in 
the  storing  of  hay  in  the  Livermore  and  San  Ramon  valleys  and 
elsewhere. 

It  appears  fair  and  reasonable  that,  under  all  the  conditions 
surrounding  applicant's  service,  with  special  reference  to  in- 
creased operating  costs,  reduction  of  acreage  devoted  to  the  grow- 
ing of  hay,  and  the  high-class  service  rendered,  the  application 
should  be  granted  and  it  is  so  recommended.  At  the  same  time 
it  is  obvious  that  the  plant,  so  far  as  it  pertains  to  both  acreage 
and  buildings,  is  largely  in  excess  of  future  requirements,  es- 
pecially if  the  tendency  to  produce  crops  not  requiring  storage 
continues.  Alterations  should  therefore  be  made  to  meet  the 
changing  conditions  in  order  that  applicant's  patrons  may  not  be 
called  upon  to  pay  rates  for  storage  on  an  investment  not  now 
used  or  useful  in  the  business  of  storing  hay. 

[2]  Applicant  should  be  commended  for  the  orderly  manner 
in  which  it  keeps  its  accounts,  and  also  for  the  care  and  attention 
given  to  its  entire  plant.  Applicant,  in  future,  should  be  re- 
quired to  keep  segregated  accounts  of  the  expenses  between  the 
utility  and  the  nonutility  branches  of  its  business,  and  its  re- 
ports to  the  Commission  should  show  earnings  and  expenses  in 
such  a  manner  that  the  Commission  may  determine  whether  ap- 
plicant, as  a  public  utility,  is  gaining  or  losing  in  its  operations* 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


HE  PLA2A  STAGES.  243 

OALIFORXIA  RAIIiROAD  COMMISSION. 

BE  PLAZA  STAGES,  INC. 

[Decision  Xo.  6331;  Application  Ko.  4525.] 

'<  mm  Tran»pori4Mtian  company  —  Oionership  of  equipment. 
The  California  Commission  will  not  permit  automobile  trans- 
portation companies  to  lease  equipment  or  to  employ  drivers  or  opera- 
tors on  the  basis  of  compensation  dependent  on  the  gross  receipts  per 
trip  or  for  any  period  of  time. 

[May  14,  1019.] 

Application  for  transfer  of  certifieate  of  publie  convenience 
and  necessity ;  application  denied. 

Appearances:  J.  K.  Chatterton  for  applicant;  H.  J.  Bischo£F 
for  United  Stages,  Inc. 

By  the  Commission:  Plaza  Stages,  Inc.,  a  corporation,  have 
applied  to  the  Commission  for  consent  to  the  change  of  owner- 
ship of  the  certificate  hei*etofore  granted  to  Plaza  Stages,  a  co- 
partnership, consisting  of  R.  S.  Anthony  and  J.  S.  Bothwell,  this 
Commission,  having  under  its  decisions  Nos.  4896  and  4953 
granted  a  certificate  of  public  convenience  and  necessity  and 
local  permits,  as  required  by  §  3  of  chapter  213,  Laws  of  1917, 
having  been  granted  to  said  Plaza  Stages,  a  copartnership,  as 
wquired  by  such  statutory  enactment. 

A  public  hearing  on  this  application  was  conducted  by  Exam- 
iner Handford  at  San  Diego  on  April  29,  1919,  the  matter  was 
duly  submitted,  and  is  now  ready  for  decision. 

The  copartnership  above  named  has  assigned  and  transferred 
*U  of  its  rights,  privileges,  franchises,  and  permits  to  the  appli- 
cant herein,  subject,  however,  to  the  approval  of  this  Commission, 
although  no  consent  to  the  grant  of  a  transfer  of  permits  hereto- 
fore issued  by  the  local  governing  bodies  has  as  yet  been  secured. 

At  the  hearing  on  this  application  the  attorney  for  applicant 
submitted  the  matter  and  stipulated  that  the  by-laws  of  the  Plaza 
Stages,  Inc.,  would  be  forwarded  to  the  Commission  and  should 
le  considered  as  evidence  in  this  proceeding. 

Plaza  Stages^  Inc.,  is  an  incorporated  business  association 

P.U.R.3919K. 
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formed  under  the  provisions  of  653  B  and  succeeding  sections 
of  the  Civil  Co<iQ  oi  the  state  gf  California. 

Article  16  of  the  by-laws  contains  the  following  clause: 
^'Membership  fees  are  $50  for  each  member.  Dues  are  $1  per 
day  for  each  machine  driven  in  the  service  of  the  company  and 
said  amount  will  be  deducted  from  the  aggregate  of  money  re- 
ceived from  tickets  from  passengers  on  the  member's  car  or  clw^.*'  • 

Article  1&  of  the  by-laws  reads  as  follows:  "The  business  of 
this  association  for  which  it  is  formed  is  the  operation  of  stage 
lineSy  and  each  member  who  desires  to  retain  his  membership 
must  hold  his  car  or  cars  subject  to  the  orders  of  the  manager  or 
person  in  charge  of  the  said  business,  and  as  a  part  of  his  mem- 
bership agrees  to  run  such  car  or  cars  exclusively  in  said  business 
of  the  association  and  under  its  direction." 

The  Commission  is  of  the  opinion  that  the  applicant  heorein 
does  not  propose  to  operate  a  stage  line  in  accordance  with  the 
provisions  of  chapter  213,  Laws  of  1917,  nor  the  subsequent 
regulations  of  this  Commission. 

The  decision  of  this  Commission  in  case  No.  1202  (decision 
No.  5318,  decided  April  17,  1918)  ordered  all  transportation 
companies,  as  defined  in  chapter  213,  Laws  of  1917,  to  either  own 
their  equipment  (proprietary  control  being  deemed  ownership) 
or  to  lease  such  equipment  for  a  specified  amount  on  a  trip  or 
term  basis,  and  that  the  leasing  of  equipment  should  not  include 
the  services  of  a  driver  or  operator.  The  practice  of  leasing 
equipment  or  employing  drivers  or  operators  on  the  basis  of  com- 
pensation on  a  percentage  basis  and  dependent  on  the  gross  re- 
ceipts per  trip  or  for  any  period  of  time  was  also  prohibited  in 
such  case.  Applicant  not  only  does  not  propose  to  own  any  cars 
or  to  lease  same  under  the  provisions  of  the  Commission's  deci- 
sion heretofore  referred  to,  but  the  proposed  scheme  of  operation, 
as  defined  by  the  by-laws  of  applicant  as  hereinabove  quoted, 
indicates  that  applicant  intends  to  charge  each  operator  or  mem- 
ber of  the  association  an  amount  each  day  for  the  privil^e  of 
operating  under  the  jurisdiction  of  the  applicant. 

We  are  of  the  opinion  that  this  is  not  in  the  interest  of  public 
|»olioy  nor  a  form  of  operation  which  should  receive  the  approval 
of  the  Commission. 

It  is  hereby  ordered  that  this  application  be  and  the  same 

hereby  is  denied. 
P.U.R.1919E. 
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CAIilFpilNIA  RAIXAOAI)  GOMSOSSION. 

BE  OCEAN  PABK  HEIGHTS  LAND  &  WATEB  COMPANY 

el  al. 

[Deeisioii  No.  |S35i$  Applioatioii  No.  4021.] 

SeettrUy  iwues  —  B^trpose  —  Operating  expenses  —  Kanutility  eop- 
penses. 

Under  §§  51  and  52  of  the  California  Public  Utilities  Act  the 
owner  of  a  public  utility^  cannot  mortgage  the  public  utility  property, 
9T,  in  his  public  utility  capacity,  issue  a  note  for  the  purpose  of  pay* 
ing  operating  expenses,  nor  of  meeting  an  obligation  incurred  in  oon- 
section  with  nQnpiiJl)Ue  utUity  bu«in«ss«. 

[May  26,  1919.] 

Applioation  for  authority  to  ezecate  a  note  and  mortgage; 
denied-' 
Appearances:  Walter  E.  Burke  for  applicant. 

Brundige,  Commissioner:  Annie  Dell  Segno,  operating  a 
public  utility  water  plant  under  the  fictitious  name  and  style  of 
Ocean  Park  Heights  Land  &  Water  Company,  asks  permission 
to  issue  to  Walter  E,  Burke  a  three-year  6  per  cent  note  for 
$3,896.65  and  execute  a  mortgage  to  secure  the  payment  of  the 
note.  '»  .  '     '        •      .: 

The  record  showd  that  applicant  employ^ed  Walter  E.  Burke 
as  attorney;  that  he  represented  applicaift  in  various  court  pro- 
ceedings and  in  two  proceedings  before  this  Commission;  that 
there  is  due  him  for  services  rendered  the  sum  of  $3,896.65,^  and 
that  a  comparatively  small  part  of  the  $3,89G.6S  represents  a 
charge  for  services  rendered  in  connection  with  appli(;ant'8  public 
utility  operations.  Even  such  indebtedness  as  was  incurred  be- 
cause of  public  utility  operations  is  chargeable  to  operating  ex- 
penses rather  than  to  capital  account 

It  occurs  to  me  that  the  Commission  under  the  facts  of  this 
case  cannot,  because  of  the  provisions  of  §§  51  and  52  of  the 
Public  Utilities  Act,  permit  applicant  either  to  mortgage  her 
public  utility  properties,  or,  in  her  public  utility  capacity,  iwue 
a  note  for  the  pufpose  of  meeting  an  obligation  incurred  in  con- 
nection with  nonpublic  utility  business. 

P.U.R.1919E. 
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CAIiIFOBJriA  BAHiROAD  COMMISSIOX. 

BE  COAST  VALLEYS  GAS  &  ELECTRIC  COMPANY. 

tDecieioii  No.  6324;  Application  Ko.  4352.] 

Commissions  —  Jurisdiction  —  To  determine  liabilities  upon  guar* 
anty. 

1.  The  California  Commission  has  no  jurisdiction  to  determine  the 
liability  of  a  utility  with  reference  to  a  guaranty  of  bonds  of  another 
corporation  the  property  of  which  it  subsequently  acquired. 

Security  issues  —  Objection  to  issuance  of  bonds, 

2.  The  mere  fact  that  a  company  may  be  liable  upon  certain  guar- 
anties which  it  disputes  will  not  prevent  the  California  Commieeloii 
from  approving  an  issue  of  bonds,  where  the  funds  of  meh  issoe  are 
necessary  to  enable  it  to  make  extensions  and  improvements  benefleial 
both  to  the  utility  and  the  patron. 

[May  12,  1919.] 

Application*  for  the  issuance  of  bonds  of  the  face  value  of 
$125,000;  granted. 

Appearances:  Ohickering  &  Gregory,  by  Warren  Ghregory, 
for  applicant;  W.  F.  Williamson  for  certain  of  the  bondholders 
of  Monterey  &  Pacific  Grove  Railway  Company;  Myriek  & 
Deering  and  James  Walter  Scott  for  certain  other  bondholders 
of  Monterey  &  Pacific  Grove  Railway  Company. 

Loveland,  Commissioner:  Coast  Valleys  Gas  &  Electric  Com- 
pany asks  authority  to  issue  $125,000  of  its  first-mortgage  6  per 
cent  bonds,  due  March  1,  1952.  Applicant  intends  to  use  the 
proceeds  from  the  sale  of  the  bonds  to  partially  reimburse  its 
treasury  for  expenditures  on  capital  account  After  such  reim- 
bursement, applicant  intends  to  use  approximately  $98,000  to 
pay  its  indebtedness  due  Sierra  &  San  Francisco  Power  Com- 
pany, and  the  remainder  to  finance  the  construction  of  extensions, 
additions,  and  betterments  to  its  plant. 

Applicant  reports  its  asset  and  liability  accounts  as  of  De- 
cember 31, 1918,  as  follows: 

P.U.R.1919B. 
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A88et  AC€OU7lt$, 

Total  fixed  capital $1,280,606.74 

Cagh    37,864,79 

Special  deposits 4,664;02 

Accounts  receivable 39,861.01 

Interest  aad  dividends  receivable 1,020.00 

Miscellaneous  investments 11,378:00 

Material  and  supplies 32,90^25 

Sinking  funds  '. 0,270.00 

Trwfiwry  securitiea 2,00dl|)0 

Prepaid  expenses 9,604.57 

Unamortized  discount  on  stock 4,808,97149 

Unamortized  discount  on  bonds 22,353.83 

Other  suspense 1,981.98 

Total  asset  accounts $6,271,383.68 

Liability  Accounts. 

Common  stock  outstanding $3,000,000.00 

Preferred  stock   2,000,0)00.00 

Bonds  outstanding 900,000.00 

Accounts  payable  124,812.77 

Interest  accrued 18/)00.00 

Taxes  accrued 5,017.47 

Surplus  billed  in  advance ^. 750.00 

Keserve  for  accrued  depreciation 01,524.38 

Casualty  and  insurance  reserves 2,008.82 

Kood  interest  matured  (see  contra)    1,020.00 

Corporate  surplus  unappropriated  128,250.24 

Total  liability  accounts   $6,271,383.68 

Coast  Valleys  Gas  &  Electric  Company  was  organized  on 
March  18,  1912.  The  outstanding  $5,000,000  of  stock  was 
issued  prior  to  the  effective  date  of  the  Public  Utilities  Act. 
The  company's  balance  sheet  filed  with  the  Commission  shows 
discount  on  capital  stock  in  the  amount  of  $4,808,971.49.  No 
dividends  has  ever  been  paid  on  either  the  common  or  preferred 
stock  of  the  company. 

The  operating  revenues  of  applicant  have  increased  from 
$228,802.01  in  1915  to  $339,643.54  in  1918,  while  during  the 
same  period  the  amount  available  to  pay  interest  and  other  deduc- 
tions from  gross  corporate  income  increased  from  $74,043.63  to 
$84,170.13.    Applicant's  reports  filed  with  the  Commission  show 

revenues  and  expenses  as  follows : 
P.U.R.1919B. 
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Item 


Operating  revenues — all  de* 
partmenta 

Operating  expenses — all  de- 
partments  


$228,802.01 
159,108.12 


Net  operating  revenues 
Other  income  


Gross  corporate  income 
Deductions — 

Uneollectable  bills 

Interest  on  funded  debt  . 

Other  interest 

Amortization  of  discoimt  . 
Miscellaneous   


Total  deductions 


Balance  to  corporate  surplus 
account  

Corporate  suri>lu8  account — 
Surplus  beginning  of  year 

Additions — 
Profit  from  income  account 
Miscellaneous  


Surplus,  plus  additions 
Deductions  •.. 


Surplus  end  of  year  . , 


1915 


$69,693.89 
4,349.74 


$74,043.63 

$281.01 

54,000.00 

4,743.43 

531.50 

391.25 


$59,947.19 


1916 


$253,460.66 
175,672.85 


1917 


$77,777.81 
1,012.89 


$293,555.62 
214,728.43 


$78,827.09 
l,183.44j 


$78,790.70 

$222.91 

64,OOOX)0 

4,138.15 

697.55 

167.06 


$80,010.53 

$411:37 

64,000.00 

3,903.73 

804.76 


$59,215.66    $59,275.92 


=1  = 
$14,096.44    $19,576,041  $S0,7Mill 

$86,444.73    $59,787.67;  $78,204.60 

$14,096.44   $19,575,041  $20,734.61 
l,774.90f      1,701.36|       2,603.25 


$102,3ie.07 
42,528.40 


$69,787.67 


$81,064.07  $101,442.36 
'    2,859.57  626.02 


$7S,204.50  $100,816.34|$128,260.24 


1916 


$339,643.64 
267,406.82 


$82,237.72 
1,932.41 


$84,170.13 

$409.96 

64,000.00 

S,386.08 

674.16 

206.59 


$68,675.78 


$26,4»4.35 

$100,8ie.34 

$25,404.35 
2,288.05 


$128,598.74 
348.50 


The  $42,528.40  of  deductions  from  surplus  in  ,1915  includes 
$39,423.89,  representing  Monterey  &  Pacific  Grove  Railway 
Company  notes  and  interest,  considered  unooUectable. 

In  decision  No.  4847,  dated  November  16,  1817,  the  Com- 
mission in  fixing  applicant's  rates — electric,  gas,  and  water — and 
after  reviewing  the  aifairs  of  the  corporation  and  referring  to  the 
appraisal  of  the  properties  and  their  original  cost,  used  as  a  tate 
base  $1,213,140.36.  In  addition,  it  allowed  $26,600  for  cash 
working  capital,  making  a  grand  total  of  $1,239,746.36.  Since 
November  16,  1917,  and  prior  to  November  30,  1918,  applicant 
reports  that  it  has  expended  for  additions  and  betterments  the 
sum  of  $77,921.71,  which,  added  to  the  rate  base,  makes  a  total 
of  $1,317,668.07.  Against  the  $1,317,668.07,  applicant  reports 
$900,000  of  bonds  outstanding.  The  amount  of  bonds  outstand- 
ing is  $417,668.07  loss  than  the  rate  base  fixed  by  the  Commis- 
sion in  decision  No.  4847,  plus  the  cost  of  additions  and  better- 
ments since  the  date  of  that  decision. 

Applicant  now  asks  permission  to  issue  $125,000  of  additional 

bonds.  The  issue  of  these  bonds  is  opposed  by  certain  bond- 
P.U.R.1919E. 
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holder^  of  Monterey  &  Pacific  Grove  Kail^ay  Coiupany,  repre- 
sented by  W.  F.  Wiiliamaon,  Myrick,  &  Deering,  and  Jaijaea 
Walter  Scott.  The  bondholders  of  the  railway  company  contend 
that  Coast  Valleys  Gas  &  Electric .  Company  is  liable  for  the 
payment  of  the  railway  company's  bonds  because  of  a.  contract  of 
guaranty  executed  by  ^onterey  County  Gas  &  Electric  Company, 
whose  properties  have  been  acquired  by  Coast  Valleys  G«s  & 
Electric  Company.  Counsel  for  applicant,  on  the  other  hand, 
maintains  that  Coast  Valleys  Gas  &  Electric  Company  is  not 
liable  under  the,  guaranty ;  that  it  purchased  the  properties  free 
and  clear  of  all  encumbrances;  that  it  paid  full  consideration 
therefor;  that  it  never  recognized  any  indebtedness  under  the 
guaranty;  and  that  if  anyone  other  than  Monterey  County  Gas 
&  Electric  Company  is  liable  under  the  guaranty,  it  is  one  of  the 
intermediaries  who  owned  the  properties  subsequent  to  their  sale 
by  the  Monterej  County  Gas  &  Electric  Company  and  prior 
to  their  purchase  by  the  Coast  Valleyi^  Gas  &  Electric  Company. 
The  pertinent  facts  surrounding  the  issue  of  bonds  by  Monterey 
&  Pacific  Grove  Railway  CkMnpany  and  their  guaranty  by  Mon- 
terey County  Gas  &  Electric  Company  were  reviewed  by  the 
Commission  in  decision  No.  2269,  dated  March  31,  1915,  appli- 
cation No.  1418  (6  Cal.  E.  C.  474). 

In  application  No.  1418,  Coast  Valleys  Gas  &  Electric  Com- 
pany sought  permission  to  issue  $100,000  of  bonds.  The  Com- 
mission authorized  the  company  to  issue  only  $10,000  of  its 
bonds,  basing  such  authority  on  the  ground  that  the  company 
should  make  some  necessary  extensions,  the  earnings  from  which 
would  exceed  the  interest  on  the  $10,000  bonds,  and  thus  place 
the  company  in  a  stronger  financial  position  to  meet  any  possible 
liability  under  the  guaranty  of  the  railway  company  bonds. 
Authority  to  issue  $90,000  of  bonds  was  withheld.  Quoting  from 
decision  No.  2269,  application  No.  1418 :  "In\iew  of  the  facts 
as  herein  developed,  I  believe  that  the  Coast  Valleys  Company 
should  not  be  authorized  by  this  Commission  to  increase  its  bond- 
ed indebtedness  in  any  way  that  could  be  prejudicial  to  the  rights 
which  the  holders  of  the  outstanding  bonds  of  Monterey  &  Pacific 
Grove  Railway  Company  may  have.  If  the  parties  in  this  mat- 
ter can  adjust  their  differences  as  to  the  responsibility  of  the 

Coast  Valleys  Company  for  these  bonds,  either  by  friendly  ad- 
P.D.R.1919E. 
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judication  or  througn  a  recourse  to  the  proper  tribunal,  the  Coast 
Valleys  Company  may  thereafter  submit  again  to  this  Commis- 
sion its  application  for  the  issue  of  its  securities.  As  this  Com- 
mission has  been  advised  that  an  effort  will  be  made  to  determine 
the  issue  of  the  liability  either  through  general  agreement  or 
through  recourse  to  the  courts,  I  do  not  believe  this  Commission 
should  at  this  time  authorize  the  applicant  to  issue  any  more 
securities  than  would  appear  to  be  necessary  at  this  time,  or 
until  the  question  of  the  liability  has  been  determined." 

It  was  intimated  at  the  time  decision  No.  2269  was  rendered 
that  the  liability,  if  any,  of  the  Coast  Valleys  Gas  &  Electric 
Company,  because  of  the  guaranty,  would  be  determined  at  an 
early  date.  More  than  four  years  have  elapsed  and  the  matter 
is  still  unsettled.  The  supreme  court  of  the  state  of  California 
in  a  recent  decision  has  held  Monterey  County  Gas  &  Electric 
Company  liable  under  the  guaranty.  No  action  has  been  brought 
against  the  Coast  Valleys  Gas  &  Electric  Company,  nor  is  there 
anything  in  the  record  to  indicate  when  sudi  action  will  be 
initiated.  In  the  meantime,  Coast  Valleys  Gas  &  Electric  Com- 
pany has  incurred  obligations  and  has  used  its  surplus  earnings 
to  pay  for  improvements.  The  amount  expended  since  the  filing 
of  application  No.  1418  is  reported  at  $148,325.77.  This  ex- 
l)enditure  has  been  made  possible  to  a  large  extent  by  Sierra  & 
San  Francisco  Power  Company  not  insisting  upon  the  prompt 
payment  of  its  bills  for  power,  material,  and  supplies.  The 
testimony  shows  that  Coast  Valleys  owes  the  Sierra  &  San  Fran- 
cisco $95,941.02,  and  that  the  Sierra  Company  cannot  be  ex- 
pected to  advance  additional  amounts  to  Coast  Valleys  until  it  is 
paid  in  part  at  least  for  power  and  materials  furnished.  XJnless 
Coast  Valleys  is  placed  in  a  position  whereby  it  can  permanently 
refund  some  of  its  current  indebtedness,  representing  expendi- 
tures on  capital  account,  it  is  doubtful  whether  it  can  secure  funds 
to  pay  for  necessary  extensions  and  improvements. 

[1,  2]  It  is,  of  course,  clear  to  all  that  the  Commission  cannot 
relieve  the  Coast  Valleys  from  any  liability  under  the  guaranty 
executed  by  Monterey  County  Gas  &  Electric  Company,  if  such 
liability  exists.  While  in  no  way  passing  upon  such  liability, 
but  even  assuming  that  such  liability  does  exist,  I  believe  that  tiis 
application  should  be  granted.     The  records  show  that  there  are 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


RE  OOAST  VALLEYS  GAS  ft  E.  CO.  2fil 

$270,000  of  Monterey  &  Pacific  Grove  Kailway  Company  bonds 
outstanding.  Of  the  $270,000,  Coast  Valleys  Gas  &  Electric 
Company  owns  $72,000,  leaving  $198,000  owned  by  the  public. 
The  $270,000  of  bonds  constitute  a  lien  on  the  properties  of  the 
railway,  which  properties  no  doubt  have  some  value.  The  Coast 
Valleys,  assuming  that  it  is  liable  under  the  guaranty,  would 
therefore  at  the  most  be  liable  only  for  the  difference  between 
the  face  value  of  the  $198,000  of  bonds  held  by  the  public  and  the' 
interest  accrued  thereon,  and  the  amount  realized  from  the  sale 
of  the  Monterey  &  Pacific  Grove  Railway  Company  properties. 

Adding  to  the  rate  base  ($1,239,746.36)  used  in  decision  !N'o. 
1847,  dated  November  16, 1917,  the  cost  of  additions  and  better- 
ments ($77,921.71)  make  a  total  possible  rate  base  of 
$1,317,668.07.  Against  such  possible  rate  base,  the  Coast  Val- 
leys has  now  $900,000  of  bonds  outstanding,  and  asks  permission 
to  issue  $125,000  additional,  making  a  total  of  $1,025,000,  an 
^jnoont  which  is  $292^668.07  less  than  the  rate  base  used  in  de- 
cision No.  4847  plus  the  cost  of  additions  and  betterments  since 
the  date  of  that  decision. . 

I  am  satisfied  that  any  creditor  of  the  railway  company  who 
may  establish  a  claim  against  the  Coast  Valleys  will  more  likely 
he  able  to  collect  such  claim  if  Coast  Valleys  is  given  a  reasonable 
opportuxdty  to  take  on  new  business,  continue  its  growth,  and 
keep  on  functioning.  The  issue  of  the  $125,000  of  bonds  applied 
for  will  enable  it  to  pay  floating  debt,  which  payment  should  make 
it  possible  for  the  Coast  Valleys  to  secure  new  funds  to  pay  for 
necessary  additions  and  betterments. 

There  is  nothing  in  the  record  to  show  that  applicant  intends 
to  disburse  any  of  its  surplus  in  the  form  of  dividends.  Xo 
consideration  should  be  given  to  the  payment  of  dividends  by 
applicant.  Any  and  all  surplus  earnings  should  be  invested  in 
property,  and  the  order  herein  will  contain  a  condition  to  that 
effect 
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V, 

CHICAGO,  EOCK  ISLAND,  PACIFIC  RAILWAY  COMPANY. 

[File  D-653,  687.] 

Rates  —  Railroads  *-  Joint  rates  —  How  computed. 

Under  the  provisions  of  the  lofwa  joint  rate  order  No.  4,  that  a 
joint  freight  charge  shall  be  80  per  cent  of  the  aim^  of  the  local  charges 
for  the  'distance  each  railroad  hauls  the  freight,  the  80  per  cent  is  to 
be  computed  upon  the  amount  actually  charged  by  each  railroad,  al- 
though 8udi  amount  is  less  than  the  Commission's  maximum,  schedule. 

[April  16,  191D.] 

Complaint  alleging  overcharge  in  joint  railroad  rates;  sus- 
tained. 

By  the  Board:  These  cases  are  claims  growing  ont  of  an 
alleged  misapplication  of  the  joint  rate  order  of  this  Commis- 
sion. This  order  is  known  as  joint  rate  order  No.  4,  eflFeetive 
May  1,  1913,  and  provides  that  "the  freight  charge  on  a  ship- 
ment of  freight  passing  over  two  or  more  railroads  within  this 
state  shall  be  80  per  cent  of  the  sum  of  the  local  charges  for 
the  distance  each  railroad  hauls  the  freight."  This  ruling  was 
made  in  accordance  with  chapter  111,  Laws  of  the  Thirty-second 
General  Assembly,  now  known  as  §§  2158  and  2155  of  the  Sup- 
plement to  the  Code  1913. 

By  §§  2138  and  2141  of  the  Code,  this  Commission  is  re- 
quired to  fix  and  determine  the  maximum  charges  to  be  made 
by  railroad  companies,  or  common  carriers,  for  the  transporta- 
tion of  freight  and  cars ;  and  it  is  provided  that  such  schedules, 
when  duly  authenticated,  "be  received  and  held  in  all  suits 
brought  against  any  such  railroad  corporation  or  common  car- 
rier, wherein  is  in  any  way  involved  the  charges  of  any  such 
corporation  or  carrier  ...  in  any  of  the  courts  of  this  state, 
as  prima  facie  evidence  that  the  rates  therein  fixed  are  reason- 
able maximum  rates." 

Chapter  111  of  the  Laws  of  the  Thirty-second  General  Assem- 
bly requires  the  Commission  to  fix  and  determine  the  rates  which 
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fihoald  apply  upon  through  shipments  over  two  or  more  railway 
lines,  and  fnrther  provides  that  "in  the  making  thereof,  and  in 
changing,  revising,  or  adding  to  the  same,  the  Board  shall  be 
governed  as  nearly  as  may  be  by  the  preceding  sections  of  this 
chapter,"  referring  to  the  general  regulation  of  carriers.  This 
Commission  does  not  fix  absolute  rates,  but,  under  the  terms  of 
the  statute,  it  has  fixed  "reasonable  maximum  rates"  which  must 
be  taken  in  the  courts  as  prima  facie  evidence  of  what  a  rea- 
sonable rate  should  be. 

In  the  particular  cases  under  discussion,  one  of  the  carriers 
involved  in  the  joint  shipment  maintained  a  lower  ono-line  haul 
than  the  maximum  rates  fixed  by  this  Board.  In  computing  the 
through  rate,  the  carrier  did  not  exact  80  per  cent  of  the  local 
rate,  which  it  actually  charged  on  the  one-line  haul,  but  instead 
computed  such  portion  of  the  through  rate  upon  the  basis  of  80 
per  cent  of  the  Oommissioner's  maximum  scale.  This  mc^de  a 
less  charge  for  its  portion  of  the  through  haul  than  would  accrue 
by  applying  the  full  local  rate,  but  was  a  higher  charge  than 
would  result  from  the  application  of  80  per  cent  of  the  rate 
which  it  would  charge  for  a  like  distance  on  a  single  line  haul. 

The  complainants  in  this  case,  filing  claim,  are  arising  refund 
of  alleged  overcharge,  basing  such  claim  upon  the  allegation 
that  the  charge  upon  a  joint  shipment  should  be  based  upon  80 
per  cent  of  the  rates  charged  locally  on  a  single  line  haul. 

Reference  has  been  made  to  the  case  of  the  Northern  Gravel 
Co.  V.  Chicago,  B.  &  Q.  R.  Co.  No.  7162  of  1915,  decided 
March  31,  1915.  The  cases  are  not  at  all  parallel.  In  the 
Northern  Gravel  Co.  Case,  the  Muscatine  North  &  South  Rail- 
way provided  a  r&te  for  a  single  line  haul  from  Muscatine  to 
fiurlington  which  was  less  than  the  Commissioners'  maximum 
schedule.  Upon  joint  shipments  going  to  points  west  of  Bur- 
lington on  the  C.  B.  &  Q.  R.  R.,  the  M.  N.  &  S.  R.  R,  elected  to 
charge  but  80  per  cent  of  its  local  rate^  to  Burlington,  which,  in 
combination  with  80  per  cent  of  the  local  rate  on  the  C.  B.  &  Q. 
from  Burlington  to  destination,  made  a  less  through  rate  than 
provided  for  by  the  Railroad  Commissioners'  joint  rate  order, 
based  upon  the  Iowa  schedule  of  reasonable  maximum  rates. 
The  C.  B.  &  Q.  R.  R.  Co.  contended  that  the  charge  should  not 

be  less,  at  least,  than  the  continuous  mileage  rate  from  Musca- 
P.njL1919E. 


Digiti: 


zed  by  Google 


264  IOWA  BOARD  OF  RAILROAD  COMMISSIONERS. 

tine  to  C.  B.  &  Q.  destinations^  and  based  their  contention  upon 
paragraph  3  of  joint  rate  order  !No.  4,  which  reads  as  follows: 

"In  case  the  application  of  the  80  per  cent  rule  would  make 
the  rate  less  than  the  continuous  mileage  rate,  then  the  con- 
tinuous mileage  rate  shall  be  the  joint  rate." 

The  Board,  in  determining  this  controversy,  said :  "It  is  well 
settled  that  a  railway  company  may  make  a  lower  rate  than  the 
maximum  rate  fixed  by  the  state,  and  it  may  also  make  a  lower 
rate  than  the  rate  fixed  prior  thereto  by  itself.  While  this  is 
true,  the  M.  iN".  &  S.  B.  Co.  cannot  fix  a  rate  on  behalf  of  its 
road  which  will  affect  the  charge  which  may  be  made  by  the 
O.  B.  &  Q.  or  any  other  road  making  with  it  a  joint  haul.  The 
C.  B.  &  Q.  Railroad  Company  is,  therefore,  entitled  to  its  full 
maximum  joint  rate  charge.  We  conclude,  therefore,  that  the 
M.  N.  &  S,  Ry.  Co.  may  properly  reduce  its  rate,  and  that  the 
ship/nents  made  upon  its  road  for  delivery  at  a  point  upon  an- 
other road  should  be  received  and  delivered  by  the  connecting 
road,  and  that  the  connecting  road,  in  this  case  the  C.  B.  &  Q. 
R.  R.  Co.,  should  be  required  to  protect  the  rate  made  by  the 
M.  N.  &  S.  Ry.,  and  are  not  entitled  to  more  than  80  per  cent 
of  their  local  rate." 

In  the  cases  at  bar,  the  carrier,  charging  less  on  the  local  haul 
than  the  maximum  rates  fixed  by  this  Board,  did  not  elect  to 
compute  its  share  of  the  joint  haul  on  the  basis  of  its  local  tariff, 
but  upon  80  per  cent  of  the  maximum  rates,  fixed  by  this  Com- 
mission. 

This  Board,  having  fixed  what  it  has  determined  to  be  a  rea- 
sonable maximum  rate,  cannot,  without  formal  hearing  and  adju- 
dication, determine  that  such  rate  is  unreasotoably  high.  There 
is  nothing,  however,  to  prevent  a  carrier  from  chargLng  less  than 
the  rates  fixed  by  this  Commission,  provided  no  unjust  discrimi- 
nation is  practised. 

The  tariff  of  the  St.  Paul  &  Des  Moines  Railway,  known  aa 

G.  F.  O.  No.  1132,  was  as  follows  : 
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Ucal  Distance  Tariff  Applying  on  Soft  Coal,  Carloads,  between  Stations 
on  the  St.  P.  k  D.  M.  R.  R. 


Diatanoes. 

Rates  in  dollars  and  cents 
per  net  ton. 

Lump.      >      Steam. 

5  miles  and  under    *. ...••.. 

$.30 
.34 
.38 
.42 
.46 
.50 
.54 
,58 
.62 
.65 
.68 
.71 
.74 
.77 
.80 
.82 
.84 
.86 
.88 
.89 
.90 
.91 
.92 

$.26 
.28 

10  miles  and  OTcr       5  miles   

15  miles  and  over    10  miles   

.31 

20  miles  and  over     15  miles 

.34 

25  miles  and  over    20  miles  

.37 

30  miles  and  over     26  miles   

.40 

35  miles  and  over    30  miles  • 

.43 

40  mile^  and  over     35  miles   .......  r ..  - 

.46 

45  miles  and  over     40  miles    

.40 

50  mifea  and  over    45  miles ...,,.,. 

.61 

55  miles  and  over    50  miles   

.68 

00  mile*  and  ovw    55  miles  . . ,  ^ .  ^ . . . .  ^  *  t  . . . . 

.65 

65  miles  and  over    60  miles  

.57 

70  milea  and  over    65  miles  

.59 

75  mil<*8  and  over     70  iniles   ,  ,  ^ ,  - ,  -  -  - 

.61 

80  miles  and  over    75  milea 

.63 

85  milea  and  over    80  miles 

.65 

90  milcfi  and  over    85  miles 

.67 
.68 

95  mitea  and  over    90  milea 

100  milea  and  over    95  miles  

.69 

105  miles  and  over  100  miles  

.70 

116  milea  and  over  106  miles  

.71 

125  milea  and  over  116  miles  

,72 

Issued  August  31,  1910. 


Taking  effect  September  3,  1910. 
W.  B.  Sterett, 
General  Freight  Agent, 
Des  Moines,  iowa. 


This  tariff  was  canceled  by  supplement  No.  1,  issued  3il^arch 
25, 1M2,  effective  April  8,  1912. 

One  of  the  claims  filed  by  the  complainant  was  for  shipments 
of  slack  and  steam  coal  from  Phildia,  Iowa,  to  Cambridge,  Iowa, 
via  C.  M.  &  St  P.  B.,  and  from  Cambridge,  Iowa,  to  Mason 
City,  Iowa,  via  St.  P.  &  D.  M.  R.  These  shipments  were  m^de 
December  28,  1911,  January  17,  1912,  January  29,  1912,  and 
February  9,  1912.  The  complainant  was  charged,  by  the  C.  M. 
&  St.  P.,  whidi  hauled  the  coal  18  miles,  80  per  cent  of  their 
local  single  line  haul  for  that  diatanee,  or  27.2  cents  per  ton. 
The  St.  P.  &  D.  M.  R.  Co.  charged  for  its  portion  of  the  haul, 
96  miles,  59.2  cents  per  ton,  whidi  is  80  per  cent  of  the  maxi- 
mum rates  fixed  by  this  Commission  for  a  single  line  haul  of  90 
miles. 

The  complainant's  contention  is  that  the  charge  of  the  defend- 
ant railway  oompany,  the  St.  P.  &  D.  M.,  afterward  the  C.  R. 
I-  ft  P.  R,  should  not  have  exceeded  80  per  cent  of  the  rates 
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shown  in  the  tariff  already  referred  to  herein,  known  as  St.  P. 
&  D.  M,  G.  F.  O.  1132.  Upon  the  five  cars  in  question,  this 
would  indicate  an  overcharge  of  $8.74,  entirely  the  fault  of  the 
St  P.  &  D.  M.  R. 

This  claim  is  known  as  L  S.  M.  A«  claim  "So.  27,005,  and  is 
as  follows : 

Des  Moines,  Iowa, 
10.11.13 
This  claim  is  filed  by  the  Iowa  State  Manufacturers'  Association,  acting 
as  agent  for  Ideal  Steam  Laundry  of  Mason  City,  Iowa. 

Your  number  and  all  correspondence  in  regard  to  this  claim  must  be  Re- 
ferred to  the  Iowa  State  Mnfr's  Ass'n. 

Claim  Agent: 

VV.  O.  Bunger,  F.  C.  A.,  St.  P.  &  K.  C.  Short  Line.    I.  S.  M.  A.  Claim  No. 
27,005. 
Chicago,  Illinois 


Description  of  Shipment: 
Slack  and  Steam  Coal. 


Amount  of  Claim,  $8.74. 


Waybill  No. 

20 

25 

50 

118 

Date. 
1-17-12 
2-9-12 
1-20-12 
12-28-11 

Car.  No.                        Shipper^  Na 
G.  I.  4,296                        124-1/10 A2 
St.  P.  28,493                   267-^/16/12 
St.  P.  30,497                    444-1/29/12 
C.  M.  P.  a  301,927        689-12/28/11 

From 
Cambridge,  Iowa 

To                                    Original  Point 
Mason  City,  la.                    Phttdia,  U. 

Freight  Bill  Reads 

• 

27.2 

59.2 

66,000 

66,400 

100,000 

104,400 

86.4 

28.62 

28.68 
43.20 
47.10 

336,800 

147.60 

Should  Read: 

336,800 

27.2                                       138.76 

55.2 
82.4 


8.74 


Authority: 

St.  P.  &  D.  M.  96  miles,  C.  M.  k  St^  P.  18  mileB  80%  local  St.  P.  ft  D.  M. 
G.  F.  O.  1132. 
Papers  Attached: 

4  pd.  frt.  bills. 

The  other  claim  is  known  as  I.  S.  M.  A.  claim  No.  30802, 
and  is  as  follows: 


Des  Moines,  Iowa. 
3/16/14. 


This  claim  is  filed  by  the  Iowa  State  Manufacturers'  Association,  aoUntf 
agent  for  North  Iowa  Brick  k  Tile  Company  of  Mason  City,  Iowa. 


as 
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Your  number  and  all  correspondence  in  regard  to  this  claim  must  be 
^erred  to  the  Iowa  State  Mnfr's  Ass'n. 
v^im  Agent: 
W.  0.  Bimger,  F.  C.  A.,  C.  R.  I.  ft  P.  R.  R. 
Chicago,  111.  I.  8.  M.  A.  Claim  No.  30602. 

8t  P.  A  D.  M.  Ry. 
iJjscription  of  Shipment: 
^aybill  No.  Date. 

from 

Iforwood,  Iowa 
height  BUI  Reads: 

8ee  statement  attached. 
oboulA  Read: 
Authority: 

^«pers  Attached:       22  Pd.  St.  P.  &  D.  M.  frt.  bills  and  1  deadhead  bill 
Sladc  Coal  Freight  bills  read: 


Amount  of  Claim,  $71.04. 
Gar  No.  Shipper's  No. 

To  Original  Point 

Mason  City,  Iowa 


^.    Wo.  *  Date. 

W.B.NO.  &  Date. 

Weight. 

«5-®/21/10 

«?-»/ 23/10 

??»-»/S24/10 

»26-O/26/10 

1*8-0/26/10 

"1-O/28/10 
W1-O/30A0 
,X^-^O>3/10 
,8"f~^^>6/10 

«ll?^S-^i2/io 

2*~JO>16/10 

482-9/15 
645^9/20 
783-9/23 
713-«/22 
635-9/20 
873-9/25 
905-9/26 

?     0/28 
682-9/21 
594-9/19 

94-10/4 
217-10/6 
384-10/12 
481-10/14  > 
395-10/12  J 
561-10/17 
695-10/19 
252-10/8 
788-9/23 
532-10/15 
835-10/22 
583-11/17 
238-1/10 

Read: 

86,000 

104,000 

104,000 

78,000 

70,000 

69,000 

75,600 

103,000 

105,000 

105,000 

106,000 

80,000 

104,000 

88,600 

64,600 
102,000 
60,600 
88,000 
88,000 
74,000 
79,000 
82,000 

22.4 
65.2 

22.4 
57.6 

37.66 
45.55 
45.55 
34.16 
30.66 
30.18 
33.12 
45.12 
45.36 
45.90 
46.42 
33.96 
45.54 

38.80 

28.29 
44.68 
26.54 
38.55 
38.55 
32.41 
34.60 
35.01 

Should 

1,916,400 
1,916,400 

837.60 
766.56 

71.04 

1 

80 

Mithority :  Des  Moines  combination.  80  per  cent  of  slack  coal  mileage 
^or  10  miles  or  22.4  as  C.  G.  W.  proportion.  80  per  cent  of  72  cent  slack 
<^I  rate  lor  125  miles  Des  Moines  to  Mason  City  as  published  in  St.  P. 
A  D.  M.,  G.  F.  0.  1,132. 

This  claim  was  known  as  C.  R.  L  &  P.  claim  No.  807,483-5. 
As  the  above  statement  indicates,  while  the  combination  of  the 
rates  is  somewhat  different  from  the  other  claim,  this  claim  arises 
bj  reason  of  the  fact  that  the  St  P.  &  D.  M.  B.  insisted  upon 
charging  80  per  cent  of  the  maximum  rates  fixed  by  this  Com- 
miasion,  rather  than  80  per  cent  of  its  local  tariff  on  coal,  as 
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fixed  in  G.  F.  O.  1132,  which  tariff  makes  a  less  rate  on  coal 
than  the  maximum  fixed  by  this  Board. 

Section  2128  of  the  Code  provides  that  every  common  carrier 
s<faall  print  and  keep  for  public  inspection  schedules,  showing 
the  rates,  fares,  and  charges  for  the  transportation  of  passen- 
gers and  property  which  it  has  established,  and  which  are  in  force 
at  Ae  time  upon  its  railroads.  The  section  further  provides  that 
the  carrier  shall  file  with  the  Board  of  Railroad  Commissioners 
copies  of  its  schedule  of  fares  and  charges,  and  shall  promptly 
ndtify  said  Board  of  all  changes  made  in  the  same,  and  ^'if  pas- 
sejigers  and  freight  pass  over  continuous  lines  or  routes  in  this 
state,  operated  by  more  than  one  common  carrier,  and  the  sev- 
eral common  carriers  operating  such  lines  or  routes  have  estab- 
lii^ed  joint  tariffs  of  rates,  fares  or  charges  for  such  continuous 
lines  or  routes,  copies  of  such  joint  tariffs  shall  also  be  filed  with 
the  Board." 

The  local  tariff  referred  to,  G.  F.  O.  1132,  is  the  only  tariff 
which  the  St.  P.  &  D.  M.  E.  Co.  filed  with  this  Board,  with 
reference  to  soft  coal,  intrastate,  during  the  time  said  tariff 
was  effective. 

Paragraph  1  of  joint  rate  order  No.  4  provides  that  "the 
freight  charge  on  a  shipment  of  freight  passing  over  two  or  more 
railroads  within  this  state  shall  be  80  per  cent  of  the  sum  of 
the  local  charges  for  the  distance  each  railroad  hauls  the 
freight." 

While  it  is  our  opinion  that  joint  rate  order  No.  4  is  based 
upon  the  reasonable  maximum  rates  fixed  by  this  Commission, 
and  that  a  common  carrier  may  only  be  required,  under  such 
joint  rate  order,  to  exact  for  its  share  of  the  through  haul  80 
per  cent  of  the  maximum  rates  fixed  by  this  Commission  for  a 
(me-line  haul,  the  carrier  may  elect  to  charge  a  less  rate ;  never- 
theless the  St.  P.  &  D.  M.  R.  R.  did  not  provide,  under  its  G. 
F.  0.  1182,  how  the  charge  upon  its  portion  of  a  joint  through 
haul  should  be  computed.  The  only  rule  available  for  a  shipper, 
so  that  he  might  be  informed  of  the  rate  that  should  apply  upon  a 
joint  shipment,  was  the  tariff  of  the  St.  P.  &  D.  M.,  G.  F.  O. 
1132  and  ?  1  of  joint  rate  order  No.  4.  These  two  publications, 
taken  together,  must  mean  that  the  charge  should  have. been 
computed  upon  the  basis  of  80  per  cent  of  the  local  rates,  as 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


IOWA  STATE  MFRS.  ASSO.  v.  CHICAGO,  1^.  I.  P.  R.  CO.        250 

fictaallj  charged  upon  one-line  hauls  by  the  defendant  railway 
company,  and  it  is  the  opinion  of  this  Commission  that  the  claims 
herein  are  just  and  reasonable,  and  should  be  paid  by  the  car- 
rier at  fault. 

Dwight  M.  Lewis,   Chairman;   Jno.   A,   Guiher  and   Chas. 
"Webster,  Commissioners. 


MACnS  PUBIilC  UTIIilTIBS  COMBaSSIOX. 

P.  F.  THOMBS  et  al. 

V. 

BROWNVILLE  &  WILLIAMSBURG  WATEE  COMPANY. 

[F.  C.  222.] 

^^'^^^U^  ^  Water  ^  Burity, 

A  water  company  may  supplement  its  supply  where  necessary, 
by  taking  water  from  a  river  subject  to  contamination,  it  such  Water 
is  properly  chlorinated. 

[April  15,  1919.] 

C0MPI4AINT  as  to  water  service  sustained  and  remedied. 

By  the  Commission:  On  February  20,  1919,  P.  F.  Thombs 

and  twelve  other  citizens  of  Brownville  Junction  made  written 

^'^plaint  to  this  Commission  with  reference  to  the  service  ren- 

oered   by  the  Brownville  &  Williamsburg  Water  Company  at 

■"''ownviUe  Junction,  and  upon  this  complaint  notice  was  given 

*"at  the  Commission  would  hold  a  public  hearing  at  the  Young 

■'^^^ii'a  Christian  Association  Building  at  Brownville  Junction 

^^  March  21,  1919,  at  10 :00  o'clock  in  the  forenoon,  at  which 

tuue   and  place  public  hearing  was  held  and  notice  proven  to 

nave  been  given  as  ordered. 

■M^artin  L.  Durgin,  Esq.,  appeared  for  the  complainants,  and 

^^.  H.  Monroe,  Esq.,  appeared  for  the  company. 

TlIhc  complaint  involved:     (1)   The  character  of  the  water 

^fved  during  December,  1918,  and  January,  1919;   (2)   the 

^tom  of  the  company  to  shut  off  the  supply  between  the  hours 

of  9 :00  p.  M.  and  6 :00  a.  m.,  during  certain  times  of  each  year ; 
P.U.R.1919E. 
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(3)  the  extension  of  the  facilities  of  the  company  to  variouB 
takers  who  claimed  to  desire  and  be  entitled  to  service. 

First,  as  to  the  water  served  during  December  and  January. 
The  evidence  disclosed  that  during  the  month  of  December  and 
into  the  month  of  January  a  very  large  number  of  users  of  the 
water  served  by  the  company  became  ill  with  what  at  the  hearing 
was  designated  "a  bowel  trouble,"  and  upon  January  6,  1919, 
one  of  the  customers  sent  to  the  State  Department  of  Health  a 
sample  of  water  for  analysis.  It  showed  the  presence  of  sewage 
matter.  Dr.  H.  D.  Evans,  with  his  customary  caution,  caused 
other  samples  to  be  carefully  taken,  and  had  sent  to  him  under 
proper  precautions  a  sample  taken  during  the  daytime  and  one 
taken  during  the  nighttime.  To  his  surprise  and  mystification 
the  day  sample  was  not  different  from  other  samples  of  water 
coming  from  this  system  which  he  had  from  time  to  time  ex- 
amined, while  the  night  sample  differed  bacteriologically  and 
showed  evidence  of  sewage  contamination.  Being  somewhat 
familiar  with  the  water  system  at  Brownville  Junction,  he  re- 
called that  the  Canadian  Pacific  Railway  had  its  own  water 
system,  and  that  their  intake  pipe  was  in  the  vicinity  of  the  out- 
let of  the  public  sewage  system  at  Brownville  Junction,  and  that 
there  existed  a  connection  between  the  Canadian  Pacific  system 
And  that  of  the  Brownville  &  Williamsburg  Water  Company.  He 
at  once  took  the  matter  up  with  this  Commission,  and  we  jointly 
caused  an  investigation  to  be  made,  but  found  that  the  connec- 
tion between  the  two  systems  was  tightly  closed,  and  that  ap- 
parently the  same  had  not  been  opened  for  a  considerable  period 
of  time.  As  a  matter  of  precaution  the  connection  was  broken 
and  the  pipes  plugged.  The  company  was  notified  of  the  existing 
condition,  and  they  sought  a  solution  of  the  contamination.  It 
was  finally  ascertained  that  in  the  Y.  M.  C.  A.  Building  at 
Brownville  Junction,  which  was  built  by  the  Canadian  Pacific 
Railway  and  is  largely  supported  by  that  corporation,  there  was 
i\  water  service  of  the  Canadian  Pacific  Railway  as  well  as  one 
from  the  Brownville  &  Williamsburg  Water  Company.  For 
some  reason  or  other,  and,  as  it  appears,  without  the  knowledge 
of  the  respondent  company,  there  was  a  connection,  inside  of  the 
building  and  in  an  out  of  the  way  place,  between  the  two  systems. 
There  were  two  valves  which  were  supposed  to  be  at  all  times 
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dosed,  and  bo  arranged  that  if  for  any  reason  the  occupants  of 
the  Y.  M.  C.  A.  Building  had  occasion  to  use  the  Canadian  Pa- 
cific supply  the  Brownville  &  Williamsburg  Compan/s  supply 
was  to  be  shut  off,  and  that  when  the  supply  of  the  last-named 
company  was  again  to  be  used  the  Canadian  Pacific  supply  was 
supposed  to  be  shut  6ff.  But  some  person  (probably  through 
carelessness,  and  we  are  unable  to  ascertain  who  it  was)  at  some 
time,  probably  about  the  1st  part  of  December,  left  the  connec- 
tion between  the  two  systems  wide  open,  and  this  beyond  ques- 
tion furnished  the  means  by  which  the  polluted  water  was  in- 
troduced into  the  Brownville  &  Williamsburg  Water  Company's 
system  in  the  months  of  December  and  January. 

In  order  to  understand  how  this  condition  would  arise  in  the 
night,  and  not  be  existent  in  the  daytime,  some  explanation  is 
necessary  and  is  afforded  by  the  following  practices  of  the  com- 
pany. The  supply  of  the  Brownville  &  Williamsburg  Company 
is  from  springs  located  some  distance  from  the  town.  At  cer- 
tain seasons  of  the  year  the  quantity  of  water  supplied  by  these 
springs  is  not  sufficient  for  a  twenty-four  hour  use  by  this  com- 
munity, and  so  the  company  adopted  the  practice  during  these 
diy  spells  of  shutting  off  the  water  at  9  o'clock  at  night,  and  not 
turning  it  on  again  until  6  o'clock  the  next  morning:  The 
springs  feed  into  a  large  reservoir,  and  this  furnishes  a  pressure 
of  about  45  pounds.  The  Canadian  Pacific  Kail  way  supply  is 
pumped  into  a  tank,  and  the  pressure  on  this  system  is  only  about 
26  pounds.  So,  during  the  day,  when  the  Williamsburg  pressure 
was  on,  no  water  from  the  Canadian  Pacific  system  could  get  into 
the  other  system,  but  at  night,  when  the  Brownville  &  Williams- 
burg pressure  was  off,  the  Cjmadian  Pacific  pressure  would  force 
through  this  small  pipe  in  the  Y.  M.  C.  A.  Building  a  relatively 
small  quiintity  of  water  into  the  pipes  of  the  Brownville  &  Wil- 
liamsburg Water  Company  and  thus  pollute  the  supply. 

In  connection  with  the  hearing,  oounsel  for  the  complainants 
and  for  the  water  company  made  diligent  effort  to  ascertain  who 
made  the  connection  between  the  two  systems  in  the  first  place, 
who  turned  it  on,  and  who  shut  it  off  finally,  but  no  definite 
information  was  obtainable.  It  did  definitely  appear,  however, 
that  the  connection  was  not  made  by  the  Brownville  &  Williams- 
burg Water  Company,  for  the  reason  that  company  carried  its 
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service  pipes  only  to  the  property  line  of  the  Y.  M.  C.  A.  Build- 
ing, where  plumbers  in  the  employ  of  the  Canadian  Pacific  Rail- 
way made  the  extension  to  and  the  installation  within  the  build- 
ing. The  same  plumbers  did  whatever  was  done  toward  intro- 
ducing the  Canadian  Pacific  supply  in  the  building;  and,  while 
there  is  no  direct  evidence  upon  this  point,  the  only  inference 
which  can  be  drawn  is  that  the  connection  was  made  at  the  time 
of  the  original  installation,  and  for  a  reason  not  disclosed  and 
concerning  which  we  have  no  occasion  to  conjecture.  In  as  much 
as  the  Brownville  &  Williamsburg  Water  Company  employees 
had  no  access  to  or  control  over  this  connection,  and  had  no  knowl- 
edge of  its  existence  until  very  near  the  time  of  the  hearing,  no 
blame  can  attach  to  the  company  for  the  fact  of  its  existence  or 
its  misuse  which  resulted  in  the  contamination.  The  occurrence 
was  unfortunate  and  contained  elements  of  exceeding  danger. 
But  during  the  month  of  January  the  connection  was  broken,  the 
pipes  have  been  plugged,  and  hereafter,  without  connection  be- 
tween the  two  systems,  there  can  be  no  danger  of  pollution  from 
that  source. 

It  is  not  suggested  that  there  was  any  other  source  of  pollu- 
tion, and  the  analysis  of  the  ordinary  supply  furnished  by  the 
company  shows  it  to  be  of  a  very  high  quality.  We  may  therefore 
assume  that  the  cause  of  pollution  has  been  ascertained  and  en- 
tirely removed,  and  will  not  again  exist.  We  come,  therefore,  to 
the  second  cause  of  complaint,  viz,,  the  shutting  off  by  the  com- 
pany of  the  supply  of  water  during  the  summer  months  and  dur- 
ing certain  of  the  winter  months,  and  involved  herein  is  the  real 
complaint.  ' 

As  before  stated,  the  Brownville  '&  Williamsburg  Water  Com- 
pany obtains  its  water  from  several  springs, — one  group  located 
but  a  short  distance  from  the  reservoir,  the  other  several  miles 
away.  During  the  summer  months  and  at  times  during  the 
winter  the  supply  of  water  actually  obtained  from  these  springs 
has,  in  recent  years,  not  been  sufficient  to  constitute  a  twenty- 
four-hour  supply  for  this  community.  The  water  by  gravity 
flows  from  the  spring's  into  a  reservoir,  and  the  manager  of  the 
company  many  times  became  alarmed  when  he  found  that  the 
supply  of  water  in  the  reservoir  was  down  as  low  as  1  foot.  Upon 

taking  the  matter  up  with  the  officers  of  the  company  he  was 
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mstructed  to  shut  off  the  supply  at  9  o'clock  at  night,  and  not  to 
tiim  it  on  again  imtil  6  o'clock  the  next  morning.     The  reason 
given  by  the  company  for  this  practice  was  that  the  greater  de- 
mand for  water  came  during  the  day,  although  certain  customers 
were  in  the  habit  of  letting  their  faucets  run  to  keep  pipes  from 
freezing,  and  certain  other  customers  had  leaky  fixtures  which 
lasted  the  water.    It  was  believed  by  the  company  that,  by  thus 
conserving  the  supply  and  giving  opportunity  during  the  night 
hours  for  the  reservoir  to  fill  up,  there  would  be  sufficient  for 
day  use  daring  all  seasons  of  the  year,  whereas  if  the  night  use 
^as  not  prevented  the  entire  supply  would  be  drawn  out,  and 
there  would  at  times  be  none  left  for  use  during  the  day.    This 
pi'actice,  the  complainants  said,  worked  a  hardship  upon  a  great 
^ttmber  of  customers,  in  that  many  of  them  had  a  use  for  water 
«Qring  the  night,  and  the  shutting  off  ot  the  supply  made  it 
^coesaary  for  a  considerable  number  of  customers  to  draw  off  into 
^**^oixs  vessels  such  water  as  they  would  need  late  at  night  and  in 
^       ^a.Tly  morning  hours.    The  complainants  further  said  that  the 
^'^^^l^^ny  had  not  exercised  good  engineering  judgment  in  piping 
^     ^^pply  of  water  from  one  spring  to  another  and  finally  into 
>&^  "^^servoir ;  and  that  a  considerable  quantity  of  water  was  each 
\t;5  leaking  out  and  being  wasted  at  one  or  more  of  the  springs. 
Eeplying  to  this  suggestion,  the  engineer  of  the  company  went 
carefully  into  detail  in  regard  to  the  method  employed  by  him 
in  an  effort  to  utilize  and  conserve  the  entire  capacity  of  each 
one  of  these  springs,  calling  attention  to  the  fact  that  when  he 
laid  out  the  system  he  had  the  advice  and  assistance  of  an  expert 
lifdraulic  engineer  from  Bangor,  who  agreed  with  him  that  the 
plan  adopted  by  him  was  the  only  feasible  one,  and  that  all  of  the 
available  supply  was  being  conserved  and  obtained  for  use. 

After  the  hearing  we  caused  our  chief  engineer  and  one  of  his 
assistants,  who  is  especially  expert  in  water-storage  matters,  to  go 
carefully  over  the  entire  system,  taking  with  him  upon  his  visit 
an  engineer  of  the  company  and  various  citizens  of  Brownville 
Junction,  in  order  that  there  might  be  explained  and  pointed 
out  to  these  engineers  every  feature  of  the  system  concerning 
which  there  could  be  complaint  or  possibility  of  mistake.  After 
this  examination,  and  after  careful  consideration  and  study  of 
the  matter,  our  chief  engineer  reports  that  the  company  is  se- 
P.U.IL1919E. 
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curing  from  these  springs  all  the  water  which  they  produce-  He 
also  has  information  that  there  are  no  other  springs  available  for 
this  system  whose  supply  can  be  obtained.  He  further  reports 
that  it  might  be  possible  to  drive  wells  in  this  locality  and  thus 
increase  the  supply,  but  he  warns  us  that  the  water  obtained  in 
this  locality  would  surely  be  considerably  impregnated  with  lime, 
and  would  not  be  fit  for  use  in  any  hot-water  fixtures,  on  account 
of  the  scale  which  would  be  found,  which  scale  would  shortly 
clog  up  and  finally  close  all  hot-water  pipes. 

It  therefore  seems  to  have  been  definitely  shown  that  the  com- 
pany has  obtained  and  is  obtaining  all  of  the  supply  which  it 
can  obtain  from  any  spring  or  springs  which  can  be  used  in  con- 
nection with  its  existing  system.  It  is  also  definitely  shown 
that  at  certain  times  each  year  the  supply  obtainable  from  this 
source  is  not  and  will' not  be  sufficient  to  satisfy  the  needs  of  the 
community  served.  And  it  is  therefore  necessary  that  the  com- 
pany should  obtain  an  additional  supply. 

At  the  hearing  the  company  disclosed  its  plan  of  obtaining 
such  additional  supply.  This  consists  in  laying  a  pipe  to  what 
is  known  as  Pleasant  river,  pumping  from  that  source  of  supply 
into  the  reservoir,  and  uniting  that  supply  during  the  periods  of 
low  water  with  that  furnished  by  the  springs.  To  this  the  com- 
plainants object,  and  say  that  the  river  from  which  the  supply 
is  to  be  taken  is  likely  to  carry  bacteria  resulting  from  contami- 
nation farther  up  the  river,  and  that  they  would  look  upon  water 
supplied  from  this  source  as  a  menace  to  health.  The  Commis- 
sion had  Dr.  Evans  of  the  State  Health  Department  at  the  hear- 
ing, and  he  testified,  after  listening  carefully  to  the  plan  pro- 
posed by  the  company,  and  stated  it  as  his  opinion  that,  if  water 
taken  from  this  river  was  properly  chlorinated,  there  could  be  no 
possible  danger  from  its  use. 

Dr.  Evans  carefully  explained  the  origin,  presence,  and  eflFect 

of  water-borne  bacteria,  and  the  effect  of  proper  chlorination  of 

water  carrying  such  bacteria.    He  called  particular  attention  to 

the  fact  that  during  the  recent  European  War  the  Allied  soldiers 

were  obliged  to  obtain  their  water  supply  from  whatever  source 

was  available.    That  such  supply  had  during  the  war  been  treated 

with  liquid  chlorine,  and  that  hardly  a  case  of  typhoid  fever  or 

other  illness  caused  by  water-borne  bacteria  had  come  to  light, 
P.U.R.1919E. 
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whereas  during  every  other  war,  before  treatment  of  water  with 
liquid  chlorine  was  the  practice,  typhoid  fever  and  various  other 
iJhiesses  from  water-borne  bacteria  were  very  prevalent  among 
the  soldiers. 

It  is  only  in  recent  years  that  the  value  of  treatment  of  water 
by  the  liquid  chlorine  process  has  been  understood  and  practised. 
Under  present  practices  a  liquid  chlorine  apparatus,  costing  at 
this  time  approximately  $500,  can  be  installed  in  connection  with 
any  water  system,  and  by  introducing  a  scientifically  determined 
and  exact  amount  of  liquid  chlorine  into  a  given  quantity  of 
water  all  bacteria  is  destroyed  and  the  water  rendered  absolutely 
safe  for  use.  All  over  the  world  to-day  this  method  is  being  em- 
ployed, and  scientists  agree  that,  if  properly  employed,  all  dan- 
ger resulting  from  the  use  of  water  is  removed.  This  being  so, 
we  have  neither  right  nor  reason  to  hesitate  in  giving  approval  to 
the  use  by  a  particular  company  of  a  reasonably  clean  supply  of 
water  properly  chlorinated.  The  information  given  to  us  in  this 
case  satisfies  us  tl^at  the  springs  in  use  or  available  for  use  are 
not  and  cannot  be  made  sufficient  in  volume  to  supply  the  needs 
of  this  community  at  all  times.  There  must  be  an  auxiliary 
supply  for  use  during  certain  periods  in  the  summer  and  cer- 
tain periods  in  the  winter,  and  we  can  conceive  of  no  valid  ob- 
jection to  the  use  by  the  respondent  company  of  the  Pleasant 
river  supply  under  circumstances  and  safeguarded  as  disclosed 
in  their  present  plan. 

The  health  and  the  little  niceties  of  taste  of  this  community 
should  be  safeguarded  and  yielded  to  as  far  as  is  reasonably  nec- 
essary. The  water  company,  before  pumping  any  of  the  Pleas- 
ant river  water  into  its  system,  should  conduct  careful  experi- 
ments in  the  matter  of  chlorination,  and  see  that  the  exactly  right 
quantity  is  used,  and  should  by  test  determine  that  the  water  as 
chlorinated  is  absolutely  safe.  This  result  can  be  easily  accom- 
plished by  working  in  conjunction  with  Dr.  Evans,  and  securing 
and  following  his  advice  with  reference  to  the  matter  of  chlorina- 
tion. Before  the  Pleasant  river  supply  is  introduced  into  the 
lespondent's  water  system,  the  company  must  conduct  the  neces- 
sary experiments,  and  secure  and  submit  to  this  Oommissioa 
the  report  and  recommendation  of  Dr.  Evans. 

So  far  as  the  matter  of  extension  of  the  water  service  and  sew- 
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age  system  of  the  company  is  concerned,  the  evidence  indicates 
that  any  faihire  to  make  such  extension  has  been  due  to  an  m- 
adequate  supply  of  water  so  far  as  the  water  system  is  concerned; 
and,  if  there  has  been  any  request  for  sewage  extension,  a  failure 
upon  the  part  of  the  company  to  be  fully  appraised  of  any  desire 
for  such  extension  is  the  reason  the  same  has  not  been  mack. 
The  officials  of  the  company  say  that  just  so  soon  as  they  have  an 
adequate  supply  of  water  they  propose  to  make  all  reasonable 
extensions,  and  express  an  entire  willingness  to  extend  the  sew- 
age system  wherever  it  is  reasonably  necessary.  Such  extensions 
should  be  made,  and,  if  not  made,  this  case  will  be  held  open  for 
further  order  upon  complaint  and  further  hearing  with  reference 
thereto. 

The  matter  of  the  pollution  of  the  water  having  been  satis- 
factorily explained,  and  no  danger  now  existing,  there  is  no  oooa- 
sion  for  any  order  with  reference  thereto.  No  evidenee  with 
reference  to  rates  was  offered,  and  the  matter  of  extensions  has 
apparently  been  attended  to. 


NEW  HAMPSHIRE  PUBLIC  SERVICE  COMMISSIOW. 

EE  PORTSMOUTH  ELECTRIC  RAILWAY. 

[D-520.] 

Service  —  Street  railway  —  Discontinuance  for  winter, 

1.  Application  for  permlBsion  to  disoontinue  street  railway  bfanch 
service  during  winter  m<»ith8  should  be  made  each  year,  rather  than 
by  single  application  for  general  authority. 

Discrimination  —  Service  —  Portion  of  line  ahando$ted. 

2.  It  is  not  discriminatory  to  abandon  that  portion  of  a  street 
railway  system  forming  its  extremity,  on  the  theory  that  it  is  not  less 
profitable  than  some  other  portion  of  the  line,  since  it  would  not  be 
practicable  to  abandon  an  intermediate  section,  however  unprofitable 
it  might  be. 

Return  —  Beasonahleness  as  a  whole  —  Abandonment  of  service. 

3.  A  street  railway  company  may  be  reasonably  asked  to  continue 
the  operation  of  an  unprofitable  branch  of  its  line,  wher«  the  road 
as  a  whole  can  be  made  to  pay. 

P.U.R.1919E. 
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Service  —  AlMEndonment  of  raiheay  —  Batea, 

4.  No  part  of  a  street  railway  should  be  permitted  to  be  abandoned 
unless  it  is  conclusively  proved  that  the  public  is  unwilling  or  unable 
to  support  it. 


Street  raiUifaye  —  Belief  legislation. 

Discussion  of  New  Hampshire  statutes  for  relief  of  street  rail- 
way8>  p.  273. 

[June  0,  1010.] 

Petition  for  authority  permanently  to  discontinue  the  opera^ 
tion  of  the  North  Hampton  Branch  of  the  Portsmouth  Electric 
Railway,  and  temporarily  to  discontinue  the  operation  of  th^ 
North  Branch  of  said  railway ;  denied. 

Appearances :  A.  R.  Tisdale,  for  the  petitioner ;  G.  G.  Carter, 
C.  H.  Batchelder,  S.  S.  Philhrick,  John  Scammon,  BL  H.  Moul- 
ton,  W.  E.  Carter,  and  H.  R.  Sawyer,  iot  the  remonatrantfl. 

Gunnison,  Commissioner:  The  Boston  &  Maine  Railroad, 
now  in  the  hands  of  a  temporary  receiver,  owns  and  operates  a 
street  railroad  known  as  the  Portsmouth  Electric  Railway. 
Although  the  Federal  government,  under  authority  granted  it  hy 
Congress,  has  taken  over  the  operation  of  the  steam  lines  of  the 
Boston  &  Maine  Railroad  system,  it  has  not  seen  fit  to  take  over 
the  street  railways  belonging  to  said  system.  This  has  left  the 
Portsmouth  Electric  Railway  in  the  hands  of  the  temporary  re- 
ceiver. 

Formerly  the  Portsmouth  Electric  Railway  was  operated  as  an 
integral  part  of  the  Boston  &  Maine  Railroad  syst^oi.  No  par- 
ticular effort  was  made  to  make  it  pay,  and  any  deficit  it  incurred 
was  made  good  out  of  the  general  funds  of  the  company.  Being 
so  small  a  part  of  the  entire  system,  its  failure  to  even  pay  operat- 
ing expenses  was  not  treated  as  a  very  serious  matter.  But  when 
the  "^CYCrHIIl™  t^^^  ^^^^  ^^  steam  lines  it  also  took,  of  course, 
the  income  from  the  operation  of  the  steam  roads,  and  the  only 
income  the  Portsmouth  Electric  Railway  now  has  is  what  it  de- 
rives from  the  carrying  of  passengers.  The  prop  of  the  steam 
lines  has  been  withdrawn,  and  the  Portsmouth  Electric  Railway 
must  now  stand  alone.  Under  these  circumstances  the  receiver 
was  brou^t  to  the  realization  that  ihe  street  railway,  if  it  was  to 
continue,  must  at  least  pay  its  own  way,  which  it  had  not  been  do- 
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ing.  The  first  step  taken  to  increase  its  revenues  was  to  increase 
the  rates  20  per  cent  from  a  5-cent  to  a  6-cent  fare,  with  a  charge 
of  2  cents  for  transfers.  This  increase  became  effective  in  August, 
1918,  without  protest.  In  February,  1919,  the  fares  were  fur- 
ther increased  from  6  cents  to  7  cents,  and  again  the  public  made 
no  protest,  showing  thereby  a  disposition  to  pay  whatever  was 
necessary  in  order  to  meet  the  needs  of  the  road. 

In  addition  to  increasing  its  rates,  as  stated,  the  receiver  ob- 
tained from  Judge  Norton  of  the  district  court  of  the  United 
States  for  the  district  of  Massachusetts  authority  to  apply  to  the 
Public  Service  Commission  of  New  Hampshire  "for  leave  to  dis- 
continue permanently  the  North  Hampton  Branch  of  the  Ports- 
mouth Electric  Railway  and  for  leave  to  discontinue  the  service 
and  operation,  during  the  months  of  December,  January,  Febru- 
ary, and  March  of  each  year,  of  the  North  Beach  Branch  of  said 
Portsmouth  Electric  Railway.'*  Accordingly  this  petition  ask- 
ing for  such  authority  was  filed  with  this  Commission  on  Jan- 
uary 23,  1919. 

The  Portsmouth  Electric  Railway  in  its  present  form  has  been 
in  operation  since  July,  1900.  It  consists  of  18.09  miles  of  main 
track  and  .94  of  a  mile  of  sidetrack.  The  road  extends  from  the 
city  of  Portsmouth  to  North  Hampton  and  Rye  Beach.  The  traf- 
fic in  Portsmouth,  which  is  urban,  is  fairly  constant,  but  outside 
of  Portsmouth  the  travel  is  congested  in  summer  and  very  thin 
in  winter.  At  Rye  Beach  there  is  a  branch  leading  from  what 
is  called  tike  Y  2.6  miles  to  the  Boston  &  Maine  Railroad  station 
nt  North  Hampton.  The  main  road  continues  from  the  Y  along 
the  beach  about  three  quarters  of  a  mile  to  a  point  where  it  con- 
nects with  the  tracks  of  the  Exeter,  Hampton,  &  Amesbury  Street 
Railway.  This  latter  railway  in  turn  runs  along  Hampton 
Beach,  connecting  farther  south  with  the  Massachusetts  North- 
eastern Street  Railway  Company.     In  other  .W!?rda,  tbQ  North 

Beach  Branch,  of  only  three  quarters  of  a  mile,  furnishes  the 

connecting  link  between  Portsmouth  and  the  beaches  south  of 

Rye,  and  if  it  is  to  be  discontinued  it  will  seriously  affect  the 

operation  of  the  beach  lines  of  the  Exeter,  Hampton,  &  Ames* 

bury  and  Massachusetts  Northeastiem  roads.    If  one  line  is  to  be 

discontinued  the  others  should  be,  and  vice  versa.    The  three  are 

interdependent,  and  should  not  be  separated. 
P.U.R.1919E, 
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The  hearmg  upon  this  petition  was  held  at  Portsmouth  on 
February  17,  1919;  and  as  the  date  set  when  operation  on  the 
North  Beach  Branch  was  to  be  resumed  had  the  petition  been 
granted,  April  1,  has  elapsed,  it  is  unnecessary  to  pass  on  this 
phase  of  the  petition  for  the  year  1919.  But  in  as  much  as  the 
petitioner  asks  for  general  authority  to  discontinue  the  North 
Beach  Branch  from  the  1st  day  of  December  to  the  1st  day  of 
April  of  each  year,  it  is  necessary  to  dispose  of  that  part  of  the 
petition. 

[1]  We  do  not  believe  it  advisable  to  grant  such  general 
authority.    Conditions  may  vary  from  year  to  year.    Some  years 
it  may  be  reasonable  and  proper  not  to  operate  this  branch  dur- 
iiig  the  winter  months,  or  a  portion  of  them,  and  other  years, 
perhaps,  it  should  be  operated.     For  the  present,  at  least,  the 
petitioner  should  make  his  request  each  year  if  he  desire^i  to  dis- 
continue this  service  during  the  winter.     If,  after  careful  con- 
federation, it  is  shown  that  the  public  will  not  be  seriously  incon- 
^enienced  by  suspending  the  running  of  the  cars  for  a  portion  of 
"®  3^ear  within  the  meaning  of  the  act,  the  petition  will  be  grant- 
It  is  not  necessary  at  this  time  to  go  further. 
<ue  North  Hampton  Branch  is  another  story.    The  petitioner 
9tt  the  hearing  claimed  that  the  Portsmouth  Electric  Railway  as 
^  whole  is  a  losing  proposition;  that  for  the  year  1918  it  lacked 
$25,493.38  of  paying  operating  expenses  and  taxes;  that  the 
North  Hampton  Branch  has  never  paid,  and  now  needs  $3,500  to 
be  expended  upon  it  to  make  repairs ;  and  that  by  taking  the  rails, 
copper  wire,  etc.,  from  the  North  Hampton  Branch  and  using 
them  to  repair  other  portions  of  the  system,  it  may  be  possible 
to  continue  the  operation  of  the  remainder  of  the  road.    Evidence 
was  submitted  to  substantiate  these  daimSy  and  the  following 

exhibit  was  filed: 
P.UJL1919II 
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1917  and  1918  operating  expenses  show  substantial  increase 
over  previous  years  due  to  the. general  increase  in  cost  of  mate- 
rials,  labor,  and  especially  coal,  which  increased,  the  cpst-.pf  pi-o- 
dncing  power  at  Nobles  Island  Power  House. 


1913. 

1914. 

1915. 

1916. 

.  1917. 

1918. , 

.Reyenue  paasen- 

j;er8  carried  . 

Revenue        car 

1,381,696 

1,465,218 

1,422,414 

1,457,473 

1,«1,625 

1,192,415 

miles 

Beventie  per  car 

308,809, 

,222,980 

mile 

HKpenses      per 

CM  mile  .... 
Taxes  per    car 

^mile  : 

wcit  per  car 

mile  

• 

-247 
.266 
.017 
.036 

.291 
.877 

.028 
.114 

[2J  There  were  submitted  also  figures  showing  the  revenue 

A-^m  the  North  Hampton  line  from  December,  1901,  to  August, 

1^03,  and  a  portion  of  the  time  for  the  year  1918 ;  alsp  from  Jan- 

^^y  1,  to  February  15, 1919.    It  is  very  evident  that  the  North 

■ffampton  Jine  is  not  paying  operating  expenses,  but  on  the  ques- 

&€to  whether  or  not  it  is  paying  less  than  some  other  sections  of 

the  road  the  evidence  is  not  clear.    However  that  may  be,  it  is 

^^'^^Haterial  whether  it  is  or  not.    It  is  one  eiid  of  the  J'pad,  and 

^>  ixx  order  to  save  some  part  of  the  system,  it  becomes  necessary 

^  lop  off  some  branch,  it  must  be  at  the  extremity,  so  as  to.  leave 

*  '^^tttited  whole.    It  would  not  be  practical  to  abandon  an  inter- 

^©<iiate  section  however  unprofitable  it  might  be.    Consequently, 

if  tbe  petition  is  to  be  denied  it  must  be  upon  some  other  ground 

taa.n  that  it  would  be  a  discrimination  to  discontinue  a  portion  of 

**^  system  which  was  not  less  profitable  than  some  other  portion 

^^  tlie  line. 

Qfcapter  82,  Laws  of  1917,  provides  as  follows : 
**The  Public  Service  Commission,  upon  application,  shall 
'^^^e  the  power  to  authorize  any  company  operating  a  street  rail- 
^^  or  any  public  utility  to  temporarily  or  permanently  discon- 
**^xie  the  operation  of  any  part  of  its  road  in  the  case  of  a  street 
*'^il^ay,  or  any  part  of  its  service  in  the  case  of  a  public  utility, 
^'^^lever  it  shall  appear  that  sudli  discontinuanpe  will  not  un- 
''^^fionably  inconvenience  the  public" 
^•^.Kl919B.   . 
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[8]  The  question  of  public  inconvenience  is  a  fact  to  be  deter- 
mined without  any  guidance  from  the  act  itself.  Undoubtedly 
the  few  patrons  of  this  line  who  use  it  to  get  to  the  station  at 
iKTorth  Hampton,  as  well  as  those  living  along  the  line  from  tiie 
Y  to  iNTorth  Hampton  who  take  the  car  to  go  to  Portsmouth  and 
the  beach,  will  be  greatly  inconvenienced  by  having  this  line  dis' 
continued.  But  can  it  be  said  that  they  will  be  unreasonably 
inconvenienced  if  the  patronage  on  this  line,  and,  in  fact,  upon 
the  whole  system,  does  not  pay  and  cannot  be  made  to  pay 
operating  expenses  ?  We  think  not.  It  is  more  unreasonable  to 
insist  upon  the  continuance  of  a  service  which  the  public  fails 
to  support  adequatdy,  than  it  is  for  the  one  furnishing  such 
service  to  discontinue  it.  So  here,  if  we  find  that  under  compe- 
tent, efficient,  and  economical  management  this  road  as  a, whole 
and  the  North  Hampton  Branch  in  particular  cannot  be  made 
to  pay,' we  shall  grant  the  petitioner's  request  to  permanently 
discontinue  operating  the  North  Hampton  Branch*  If,  on  the 
other  hand,  it  can  be  shown  that  the  road  as  a  whole  can  be 
made  to  pay,  it  may  be  reasonable  to  ask  the  road  to  continue 
operating  the  North  Hampton  Branch  even  though  that  particu- 
lar line  does  not  pay. 

[4]  In  no  event  should  any  part  of  a  street  railway  be  aban- 
doned unless  it  is  conclusively  proved  that  the  public  is  unwill- 
ing or  unable  to  support  it.  Tracks  once  taken  up  will  never  be 
replaced.  Property  values  will  be  depreciated  and  the  public 
will  suffer  an  irreparable  loss.  Abandonment  of  the  road  is  to 
be  resorted  to  only  after  every  possible  attempt  to  make  the  road 
pay  has  failed.  In  this  case  it  must  be  admitted  that,  consider- 
ing the  road's  financial  condition  since  1913,  perhaps  only  an 
optimist  can  see  anything  hopeful  in  the  future  for  it. 

But  there  are  reasons  which  deter  us  at  this  time  from  allowing 
this  branch  to  be  permanently  discontinued.  In  the  first  place 
conditions  have  not  been  normal  since  the  World  War  began  in 
August,  1914.  No  rational  conclusions  as  to  how  this  road  will 
eventually  fare  can  be  drawn  from  its  history  for  the  past  few 
years.  We  know  that,  owing  to  war  conditions,  cost  of  operation 
has  increased  immensely.  Portsmouth  being  a  seaport  town 
-^bere  the  Federal  government  has  a  naval  station  and  two  ship- 
building plants,  the  wages  in  that  vicinity  have  more  than 
P.U.R.1919L. 
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doubled  because  of  the  high  wages  paid  by  the  government.  In 
fact  the  Portsmouth  Electric  Eailway  has  at  times  been  unable 
to  get  labor  at  any  price.  This  was  especially  true  during  the 
severe  winter  months  of  1917  and  1918.  For  days  and  even 
weeks  after  some  of  the  very  heavy  snow  storms,  the  tracks  re- 
mained blocked  because  men  to  shovel  snow  could  not  be  found. 
This  resulted  not  only  in  loss  of  revenue  from  travel,  but  mate- 
rially increased  the  expense  of  clearing  the  tracks  after  the  snow 
had  become  embedded  and  ice  had  formed. 

The  company  produces  its  own  power  from  a  steam  plant. 
Coal  has  almost  doubled  in  price  since  the  war,  and  thia  has 
materially  added  to  the  power  costs.  Arrangements  have  now 
been  made  to  purchase  power  from  the  Eockingham  County 
Light  &  Power  Company  at  a  price  which  will  be  considerably 
less  than  it  has  cost  the  railway  to  produce  its  own  power. 

Then  again  the  road  contemplates,  if  it  can  raise  the  money, 
the  installation  of  several  one-man  cars  to  replace  the  heavy  two- 
men  cars  now  in  use. 

It  is  to  be  noted  by  exhibit  B  that  in  1918  the  revenue 
decreased  over  $11,000,  while  operating  expenses  increased.  In 
the  fall  of  that  year  the  riding  greatly  decreased  because  of  the 
epidemic  of  influenza,  and  during  the  following  winter  there 
were  several  days  when  the  cars  could  not  run  because  the  tracks 
were  blocked  with  snow.  This  cannot  be  taken  as  an  average 
year. 

In  1914  the  deficit  of  $12,808.07  was  caused  almost  entirely 
by  reason  of  the  $11,000  expended  in  paving  Islington  street  in 
Portsmouth.  But  the  1919  session  of  the  legislati^'*')  passed  an 
act  repealing  the  law  requiring  the  railroads  to  p«y  for  paving 
and  repairing  the  highway  between  the  rails  and  18  inches  be- 
yond, under  which  this  $11,000  expenditures  was  incurred.  So 
we  may  say  that  under  the  existing  law  1914  was  an  abnormal 
year. 

The  1919  legislature  passed  five  different  acts  tending  to  bet- 
ter street  railroad  conditions.  One  of  them  was  the  act  just 
referred  to.  Another  one,  which  will  immediately  help  the 
Portsmouth  Electric  Eailway,  is  an  act  exempting  from  taxation 
the  property  of  any  street  railway  which,  during  the  previous 
year,  failed  to  earn  its  operating  expenses,  fixed  charges,  and  a 
P.UJEL191SE.  18 
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fair  amount  for  depreciation.  The  other  three  acta  aire  riot  so 
applicable  to  the  Portsmouth  Electric  Kailway  as  the  ones  mesor 
tioned,  Hawever,  all  of  these  measures  indicate  a  reoognition 
of  the  value  and  importance  to  the  public  of  maintaining  the 
street  railways  in  the  state,  and  a  desire  on  the  part  of  the  legfs- 
lature  to  grant  those  financially  in  need  of  it,  relief  from  bur^ 
dens  imposed  upon  them  by  previous  legislatures. 

Notwithstanding  the  poor  financial  showing  of  this  road  we 
have  seen  that  it  did  not  ask  for  an  increase  of  rates  until 
August,  1918,  when  it- increased  the  fares  from  5  to  6  cents  and 
put  into  effect  a  2-cent  transfer  charge.  In  February,  1919,  it 
further  increased  the  fares  from  6  to  7  cents,  retaining  the  2- 
cent  transfer  charge.  These  new  rates  obviously  have  not  been 
in  effect  long  enough  to  tell  with  any  degree  of  certainty  just 
how  they  will  effect  the  revenue.  To  allow  the  road  to  take  up 
its  tracks  before  it  has  been  ascertained  for  a  fact  that  the  road 
would  not  pay  would  be  unjust  to  the  public. 

Considerable  evidence  was  submitted  at  the  hearing  regard- 
ing poor  service.  Much  of  this  unsatisfactory  service  is  account- 
ed for  by  war  conditions,  and  by  the  fact  that  the  receiver  had 
only  one  source  of  revenue  after  the  steam  roads  of  the  Boston 
&  Maine  system  were  taken  over  by  the  Federal  government; 
to  wit,  fares  collected  from  patrons  of  the  road,  and  these,  proved 
inadequate.  Probably  the  road  furnished  as  good  service  as  it 
could  afford.  Its  power  is  weak,  and  should  be  remedied,  but 
to  do  so  under  present  prices  it  is  claimed  would  cost  about  $5,- 
000.  It  is  to  be  hoped  that,  with  the  increased  revenue  to  be 
derived  from  the  new  rates  during  the  approaching  summer, 
when  travel  will  be  heavy,  the  road  will  obtain  money  enough  to 
make  some  of  these  necessary  repairs  and  improve  its  service. 
With  improved  service  the  riding  should  increase,  and  it  is  not 
fanciful  to  say  that  the  prospect  of  this  road  being  put  on  a  pay- 
ing basis  is  not  visionary. 

If,  however,  under  the  present  rates,  or  even  hi^^  rates,  the 
road  CMmot  be  made  to  pay  what  its  owners  are  legally  entitled 
to  receive,  then  the  road  can  renew  this  position. 

In  the  meantime  the  public  served  by  this  road  must  consider 
that,  unless  they  patronize  it  sufficiently  to.  make  it  pay,  they 
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must  lose  not  only  the   North   Hampton  And   North  Beach 
branches,  but  eventually  the  whole  road. 
For  reasons  given  the  petition  is  at  this  time  denied* 

Worthen  and  Storrs,  Commissioners,  concur. 


NEW  YORK  PUBMO  SERVICE  COMMISSION,  FIRST  DISTRICT. 

EE  LONG  ISLAND  RAILBOAD  COMPANY. 

[Case  No.  2360.] 

Service  —  Jurisdiction  —  Ahandonment  of  branch  railroad  line. 

1.  The  New  York  Commission,  First  District,  is  without  jurisdic- 
tion  to  authorize  the  abandonment  of  the  Bushwick  branch  of  the 
Long  Island  Railroad,  since  the  Conunissian  has  not  been  authorised 
to  alter  or  destroy  an  obligation  raised  by  operation  of  law. 

Service  —  Ahandontnent  —  Jm/plied  power  of  Cotnmiseion, 

2.  The  power  to  authorize  the  abandonment  of  the  branch  line  of 
a  railroad  cannot  be  implied  from  the  power  to  authorize  the  abandon* 
ment  of  a  passenger  station. 

Service  —  Abandonment  —  Passenger  traffic  —  VnprofUahlenese, 

3.  The  mere  fact  that  the  passenger,  traffic  of  a  branch  line  taJcen 
by  itself  is  unprofitable  does  not  justify  a  railroad  company  in  dis- 
continuing it. 

Service  —  BaUroad  —  Freight  and  passenger  traffic  —  Interference, 

4.  The  extent  to  whicli  passenger  traffic  interferes  with  freight 
traffic  OB  a  branch  line  cannot  be  inferred  merely  from  the  number  of 
cars  handled  and  the  number  of  yards  and  sidings. 

[April  22,  1919.] 

Application  by  the  United  States  States  Eailroad  Adminis- 
tration for  permission  to  discontinue  passenger  service  on  the 
Bushwick  branch  of  the  Long  Island  Eailroad ;  denied. 

Kracke,  Commissioner:  [1]  The  United  States  Railroad  Ad- 
ministration which  operates  ihe  Long  Island  Railroad  has  ap- 
plied to  the  Commission  for  leave  to  discontinue  passenger  serv- 
ice on  its  Bushwick  branch.  This  branches  from  the  line  of  the 
Montauk  division  at  Fresh  Fond  station  and  runs  to  Bushwick 
station,  where  it  terminates^  a  distance  of  2.3  miles.  It  is  now 
used  principally  for  freight,  passenger  service  being  limited  to 
a  fliiigfe*storiag©  battery  car  which  operates  for  tertain  hours  dur*' 
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iiig  the  forenoon  and  afternoon.  It  is  desired  to  discontinue 
this  passenger  service  because  it  is  claimed  that^  slight  as  it  is, 
it  seriously  interferes  with  the  movement  of  freight;  and  it  is 
l>roposed  to  give  commuters  who  use  this  line  transfers  usable 
on  the  Metropolitan  avenue  line  of  the  Brooklyn  rapid  transit 
system,  by  which  the  Bushwick  branch  is  roughly  paralleled. 
On  these  grounds,  the  Commission  is  asked  to  approve  the  dis- 
continuance of  passenger  service. 

We  are  of  the  opinion  that  this  Commission  has  no  power  to 
extend  such  approval.  This  has  already  been  held  by  the  Com- 
mission for  the  second  district  in  Train  Service,  Mahopac  Falls 
Railroad  Co.,  Re  Agor,  4  P.  S.  C.  (2d  Dist.  N.  Y.)  617,  P.TJ.R 
1915F,  638,  where  it  was  pointed  out  that  "there  is  no  specific 
provision  in  the  statutes  of  the  state  of  New  York  permitting 
the  Public  Service  Commission  to  authorize  a  railroad  to  dis- 
continue the  operation  of  its  trains  for  the  carrying  of  passen- 
gers," and  it  was  said:  ^^e  are  of  the  opinion  that  the  Com- 
mission cannot  make  an  order  permitting  the  company  to  dis- 
continue a  service  which  is  provided  for  in  its  charter  and  for 
which  it  was  presumably  incorporated." 

For  the  company,  it  is  argued  that,  since  the  Commission  has 
authority  to  determine  what  service  is  just  and  reasonable,  it 
may  make  this  determination  before  the  change  is  affected,  as 
well  as  after.  That,  however,  if  true,  would  not  meet  the  situa- 
tion presented  here;  for  what  the  company  seeks  is  not  a  mere 
determination  that  the  change  is  just  and  reasonable  as  a  matr 
ter  of  fact,  but  a  sanction  which  will  prevent  the  act  from  being 
a  violation  of  law.  In  this  and  in  similar  cases,  there  is  involved^ 
not  merely  the  question  as  to  what  is  just  and  reasonable  serv- 
ice as  a  matter  of  fact,  but  also  the  question  as  to  the  extent  of 
the  legal  obligation  of  the  company  under  its  charter  and  fran- 
chises. Certain  obligations  are  raised  by  operation  of  law,  and 
may  be  enforced  by  mandamus,  without  any  previous  order  of 
the  Commission,  while  others  are  inchoate  and  do  not  beconoie 
enforceable  until  the  Commission  has,  by  order,  declared  what 
is  just  and  reasonable.  The  present  case  is  of  the  first  class ;  and 
the  Commission  might  proceed  under  §  48  or  §  57  of  the  Pub- 
lic Service  Commissions  Law,  instead  of  under  §  49,  subdivision 
2.    Under  §  48,  the  Commission  does  not,  as  under  §  49,  sub- 
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division  2,  fix  the  duty,  but  merely  determines  whether  it  is 
being  violated*  The  Commission  has  not  been  authorized  to 
alter  or  destroy  an  obligation  raised  by  operation  of  law;  and, 
as  such  an  obligation  is  involved  here,  it  could  not  make  the 
order  which  is  sought. 

[2]  The  suggestion  is  also  made  that  this  matter  may  be  treated 
as  an  application  to  abandon  a  passenger  station,  under  §  54  of 
the  Bailroad  Law;  but  it  is  a  sufficient  answer  to  this  to  say 
that  the  maintenance  of  a  station  is  only  one  of  the  incidents  of 
operation,  and  that  the  power  to  authorize  the  whole  cannot  be 
implied  from  the  power  to  authorize  a  part. 

While  the  application  cannot  be  granted  for  want  of  power, 
the  facts  presented  have  not  been  ignored ;  and,  as  the  company 
seems  to  desire  an  expression  of  opinion,  something  should  be 
said  as  to  the  merits  of  the  claims  of  the  company  and  as  to  the 
balance  of  the  conflicting  interests  of  the  company  and  of  its 
patrons. 

The  number  of  passengers  on  the  Bushwick  branch,  while  for- 
merly large,  is  not  so  to-day.  The  company's  exhibits  show  that 
for  the  week  from  March  14  (Friday)  to  March  20  (Thursday) 
only  643  passengers  were  carried, — 605  commuters  and  38  regu- 
lar passengers.  No  cars  are  operated  on  Sundays  or  on  Satur- 
day afternoons ;  and  on  oth«r  days  only  seven  trips  are  made  in 
each  direction,  four  in  the  forenoon  and  three  in  the  afternoon. 
The  falling  off  in  the  number  of  passengers  seems  to  have  been 
the  result,  in  part,  of  the  reduction  in  service  made  from  time 
to  time  as  the  exigencies  of  freight  movements  dictated.  It  ap- 
pears that  there  are  more  commuters  going  to  Bushwick  from 
Fresh  Pond  than  there  are  in  the  reverse  direction;  and  this  is 
undoubtedly  because  the  afternoon  schedule  from  Bushwick  is 
60  inadequate  that  many  are  compelled  to  return  to  their  homes 
by  other  routes.  The  company's  exhibits  show  that  the  smallest 
number  going  to  Bushwick  was  60,  and  the  largest  59.  This 
would  seem  to  represent  the  minimum  number  of  commuters  who 
use  the  branch  all  the  year  round ;  and  a  complaint  made  on  be- 
half of  the  Sisters  of  the  Order  of  St.  Dominic  indicates  that  the 
traffic  is  considerably  larger  during  the  summer  months. 

Passengers  using  this  branch  would  not  be  deprived  of  means 
of  transportation  absolutely,  but  they  would  be  inconvenienced. 
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At  present  they  may  connect  with  the  Long  Island  Railroad  by 
routes  more  or  less  circuitous,  by  taking  various  trolley  and  ele- 
vated lines  to  the  connecting  points ;  but  this  takes  a  considerably 
longer  time,  and  in  some  cases  requires  the  payment  of  addi- 
tional fares.  The  company  proposes  a  "substitute"  for  the  serv- 
ice on  the  Bushwick  branch  by  giving  to  each  commuter  two 
transfer  tickets  entitling  him  to  passage  over  the  Metropolitan 
r  venue  line  of  the  Brooklyn,  Queens  County,  &  Suburban  Rail- 
road Company  to  and  from  Bushwick.  The  Metropolitan  avenue 
line  reaches  Bushwick  at  a  point  five  blocks  north  of  the  Bush- 
wick station  and  the  Flushing  avenue  line,  to  which  it  is  sug- 
gested a  passenger  on  the  Metropolitan  avenue  line  might  trans- 
fer if  he  desired,  at  a  point  six  or  seven  blocks  south  of  it.  The 
company  claims  that  sl  count  taken  on  its  cars  showed  that  about 
one  half  of  the  passengers  agreed  to  this  substitution;  but,  on 
the  other  hand,  we  have  a  petition  signed  by  59  of  the  passen- 
gers, opposing  the  plan.  Commuters  who  appeared  at  the  hear- 
ings opposed  it  warmly,  and  give  their  reasons.  The  actual  run- 
ning time  on  the  Bushwick  branch  is  about  nine  minutes,  while 
the  scheduled  time  on  the  Metropolitan  avenue  line  is  thirteen 
minutes,  and  is  actually  much  longer  owing  to  the  fact  that  cars 
on  that  line  are  often  delayed  by  the  opening  of  the  drawbridge 
which  is  crossed  by  that  line.  The  advantage  of  a  definite  sched- 
ule in  making  train  connections  would  also  be  lost.  The  uncer- 
tainty of  catching  the  trolley  at  the  Bushwick  end,  and  of  con- 
necting with  the  train  on  the  other  end,  would  require  the  allow- 
ance of  still  morfe  time  in  addition  to  the  longer  running  time ; 
and  to  take  the  trolley  would  often  necessitate  waiting  in  an 
exposed  spot  in  inclement  weather.  For  the  Sisters  of  the  Order 
of  St.  Dominic,  who  conduqt  a  hospital  and  also  an  orphan  home, 
near  the  Bushwick  station,  with  branch  institutions  on  Long 
Island,  objection  was  also  mads  cn  thG  gl 'GUnd  th^t  the  trollevs 
will  not  take  the  baggage  of  the  children  with  whom  they  travel 
back  and  forth. 

[3]  The  passenger  traffic  on  this  branch  taken  by  itself  does 
appear  to  be  unprofitable,  but  that  fact  alone  does  not  justify 
the  company  in  discontinuing  it.  The  total  business  of  the 
branch  is  not  unprofitable.     Most  of  the  passengers  on  this  are 
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where  they  reside ;  and  there  is  no  claim  that  this  division  or 
the  railroad  as  a  whole  is  not  prosperous,  or  that  the  passenger 
service  as  a  whole  is  not  profitable.  The  company  is  under  cer- 
tain obligations  to  serve  the  passengers  who  patronize  this  branch, 
and  it  is  not  excused  from  performance  merely  because  the  branch 
taken  by  itself  does  not  pay.  It  cannot,  to  repeat  the  common 
expression,  pick  and  choose,  but  must  take  the  lean  with  the  fat. 

The  company  estimates  the  revenue  from  the  543  passengers 
using  the  branch  for  the  week  from  Mardi  14  to  20  at  $13.36 ; 
this  amount  being  arrived  at  by  figuring  the  38  regular  passen- 
gers at  8^  cents  each ;  the  regular  tariff  rate,  and  the  505  com- 
muters at  2  cents  each,  the  proportion  of  the  total  commutation 
paid,  apportioned  to  the  branch  on  the  basis  of  mileage.  On  the 
other  hand,  it  is  said  that  by  discontinuing  the  passenger  service 
the  company  can  save  the  cost  of  labor  and  power  for  operating 
the  ear,  estimated  at  $12.46  per  day,  and  the  $125  salary  paid 
to  the  agent  at  Bushwick.  Without  considering  how  far  it  is 
fair,  for  this  purpose,  to  apportion  to  this  branch  the  revenue 
from  commutation  on  the  basis  of  mileage,  it  may  be  said  that 
the  saving  would  not  be  as  great  as  appears  from  the  statement 
fbove.  The  necessity  for  the  agent  at  Bushwick,  who  sells  prac- 
tically no  tickets  and  whose  sole  duty  is  the  despatching  of  this 
one  car  at  hours  when  there  are  no  freight  movements,  does  not 
appear.  It  seems  that  this  item  of  $125  should  be  eliminated 
from  consideration,  as  an  unnecessary  expense.  Moreover,  in 
computing  the  saving  it  should  not  be  overlooked  that  out  of  the 
revenue  received  from  commuters  the  company  would  have  to 
pay  to  the  street  railway  company  for  transfers  10  cents  a  day 
for  each  commuter  carried.  We  think  that  the  burden  upon  the 
company  is  not  so  great  as  to  override  the  demands  of  public 
convenience  and  necessity;  and  the  company  virtually  concedes 
this  by  urging,  as  the  main  justification  for  discontinuing  pas- 
senger service,  the  alleged  interference  with  the  movement  of 
freight. 

It  satisfactorily  appears  that  this  branch  is  primarily  a  freight 
line,  that  the  freight  business  is  important,  and  that  freight 
movements  cannot  be  carried  on  with  complete  safety  during  the 
hours  when  the  passenger  car  is  being  operated.  This  passenger 
car  is  a  small  storage  battery  car,  with  a  seating  capacity  of  24, 
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operated  by  a  motorman  and  by  a  conductor  like  any  ordinary 
trolley  car,  and  makes  trips  back  and  forth  between  Fresh  Pond 
and  Bushwick  over  the  single  line  of  track.  As  it  is  not  deemed 
wise  to  mix  the  operation  of  steam  freight  trains  with  that  of 
the  trolley  car,  the  latter  is  given  the  right  of  way,  and  freight 
movement  is,  it  is  said,  practically  at  a  standstill  while  it  is 
heing  operated.  The  extent  to  which  it  interferes  with  freight 
movement  depends  very  largely  on  the  volume  of  the  freight 
movement  and  the  lengtih  of  time  during  which  such  movements 
are  necessarily  suspended. 

There  are  two  freight  yards,  one  at  Bushwick,  with  a  capacity 
of  193  cars,  and  one  at  Varick  avenue,  with  a  capacity  of  209 
cars,  and  there  are  also  15  private  sidings  with  a  car  capacity 
varying  from  4  to  26,  or  a  total  of  125  cars.  In  October,  1918. 
the  railroad  handled  372  trains  (5,445  cars)  between  Fresh 
Pond  and  Bushwick;  in  January,  1919,  259  trains  (4,091  cars)  ; 
and  in  February,  1919,  333  trains  (4,072  cars).  In  November, 
1918,  the  total  number  of  loaded  cars  handled  into  Bushwick 
was  1,689,  and  the  total  cars  loaded  out  was  692,  or  a  total  of 
2,383  cars.  Of  these,  702,  or  about  one  third,  were  perishable 
freight. 

These  figures,  while  impressive,  do  not  of  themselves  reveal 
the  extent  of  freight  movement,  as  distinguished  from  the 
amount;  and  it  is  the  freight  movement  with  which  we  are  con- 
cerned. It  is,  of  course,  time  that  the  making  up  and  breaking 
up  of  these  trains,  and  the  carrying  of  cars  to  and  from  the 
sidings,  involves  many  separate  movements  which,  in  the  aggre- 
gate, keep  the  single-line  track  in  use  for  a  greater  or  less  period 
of  time ;  but  there  is  no  evidence  from  which  we  can  determine 
bow  numerous  these  movements  are  or  how  many  hours  are  ire- 
quired  to  complete  them. 

[4]  The  passenger  car  starts  from  Fresh  Pond  at  6 :50  a.  m. 
and  makes  four  trips  back  and  forth  between  there  and  Bushwick, 
ending  its  morning  run  at  Fresh  Pond  at  about  9 :15  a.  m.  It 
lies  there  until  4:34  p.  m.  when  it  begins  its  afternoon  run  of 
three  trips,  which  ends  with  its  arrival  at  Fresh  Pond  at  about 
6:15  p.  M.  The  branch  is,  therefore,  closed  to  freight  move- 
ment a  little  more  than  four  hours  out  of  the  twenty-four.  The 
rest  of  the  time,  namely,  from  9 :15  a.  m.  to  4 :34  p.  m.,  and  from 
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6:15  P.  M.  to  6:50  a.  m.,  it  is  free  for  freight  movements.  The 
extent  to  which  freight  movement  is  tampered  depends  upon  the 
time  actually  required  to  make  them ;  and  there  is  nothing  before 
us  to  show  what  this  time  is,  and  consequently  nothing  to  show 
whether  the  passenger  operation  does  isterfere  with  it  in  fact. 
-We  are  asked  to  infer  an  interference  merely  from  the  number 
of  cars  handled  and  from  the  number  of  yards  and  sidings.  We 
can  infer  an  interference,  but  not  the  extent  of  it.  We  are  aware 
that  considerable  "drilling''  must  take  place;  but  we  have  no 
evidence  from  which  the  amount  of  it  can  be  determined. 

Observations  made  at  Garrison  avenue  show  that  in  the  period 
from  6  A.  M.  till  midnight  only  one  train  of  39  cars  came  over 
the  branch  bound  for  Bushwick,  and  that  only  two  trains  of  27 
and  29  cars,  respectively,  left  the  branch  bound  out  from  Bush- 
wick. The  other  fourteen  train  movements  consisted  of  the  pas- 
sage of  a  single  engine,  or  of  an  engine  with  one,  two,  or  three 
cars  attached.  Six  of  these  movements  were  apparently  due 
to  the  same  engine  passing  and  repassing  at  intervals  of  two 
minutes  while  engaged  in  siding  work.  Other  "drilling"  and 
siding  movements  were,  of  course,  going  on  at  or  near  the  Bush- 
wick end,  but  if  the  observations  at  Garrison  avenue  are  an  in- 
dication it  seems  that  no  substantial  interference  is  shown.  While 
the  planning  of  freight  movements  may  be  made  slightly  more 
difficult  for  the  management,  it  does  not  appear  that  the  freight 
movements  are  necessarily  delayed  by  reason  of  the  fact  that 
they  cannot  be  carried  on  between  6 :50  a.  m.  and  9 :15  a.  m.  and 
between  4 :34  p.  m.  and  6 :15  p.  m. 

The  application  should  be  denied  and  the  proceeding  dis- 
continued. 

Note. — Service. 

I.  Jurl^dicUon  of  Comtnission,  289* 
n.  Duty  to  render  service,  282, 
in.  Adequacy: 

o.  In  general,  283, 

h,  BelaUonship    hettceen   reastmdble   return   and   adequate 

service,  283, 
e.  Courtesy  to  patrons,  28S, 
TV.  Effect  of  contract,  28S, 
T,  Extension  of  service,  28S. 
P.TJ.1L1939E. 
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VI*  Abandonment  of  service,    286, 
VIM,  Meters  and  service  connections: 
a,  in  general,  286, 
h,  Oumership,  286. 

c.  Deposits,  287. 

VIII.  Service  ^  particular  uMitiasi 

a.  Electricity,  288. 

b.  Express,  288. 
o.  Gas,  288. 

d.  Interurban  railufays,  288. 

e.  Irrigation,  289. 

f.  Natural  gas,  289. 

g.  Railroads: 

1.  Abandonment,  290. 

2.  Train  service,   290, 

8,  Sleeping  car  service,  290. 

4.  Station  facilities,  291. 

6,  Physical  connections,  291. 
h.  Telephones,  292. 
i.  Water,  298, 

I,  Jurisdiction  of  Commission* 

In  State  ex  rel.  Milwaukee  v.  Milwaukee  Electric  R.  &  Light  Co. 
(1919)  —  Wis.  — ,  172  N.  W.  230,  it  was  held  that  the  Wisconsin 
Statute  1917,  §  1863,  authorizing  the  Commission  to  determine  the 
necessity  for  railway  extensions  within  any  municipality,  applies  to 
street  railroads,  and  not  exclusively  to  interurban  or  suburban  rail- 
roads, in  view  of  the  amendment  of  chapter  565,  of  the  Laws  of 
1917. 

In  Lonaconing  v.  Lonaconing  Water  Co.  Case  No.  1616,  June  19, 
1919,  Commissioner  Legg  of  the  Maryland  Commission  said :  *^hile 
the  quality  of  water  furnished  and  the  protection  of  the  sources 
of  supply  are  without  the  jurisdiction  of  the  Commission,  being 
regulated  by  the  State  Board  of  Health,  they  are,  however,  matters 
t"o  be  given  serious  consideration  by  the  Commission  when  it  comes 
to 'determine  the  worth  of  the  service.*^ 

II,  Duty  to  render  service. 

In  Re  Maine  C.  R.  Co.  F.  C.  242,  May  28,  1919,  a  petition 
against  closing  of  Greenbush  station  on  the  Maine  Central  Rail- 
road was  dismissed.  The  Commission  said :  "We  do  not  wish  to  be 
understood  as  subscribing  to  the  proposition  that  a  station  may  be 
closed  by  a  railroad  company,  or  that  any  other  public  utility  com- 
pany can  cease  to  perform  a  part  of  its  public  duties,  solely  because 
the  performance  of  these  duties  results  in  a  loss.  This  condition 
P.U.R.1919E. 
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may  oftentimes  be  somewhat  compelling  in  determining  whether 
suspension  or  abandonment  may  be  had>  btit  there  must  be  other 
considerations,  and  other  reasons  entering  into  snch  suspension  or 
abandonment.  Otherwise  stated,  a  company  doing  business  in  a 
somewhat  large  territory,  which  business  on  the  whole  is  prosperous, 
and  having  entered  the  field  and  performed  service  in  a  given  com- 
munity, may  be  obliged,  even  though  at  a  loss,  to  continue  the 
performance  of  its  public  duties.*' 

In  Hartigan  v.  Pacific  Gas  &  E.  Co.  (1918)  —  Cal.  App.  — ,  177 
Pac.  484,  it  was  held  that  mandamus  would  not  lie  to  furnish  serv- 
ice on  a  property  owner^s  petition,  in  the  absence  of  an  allegation 
that  the  petitioner  had  complied  with  the  rules  and  regulations 
fonnulated  by  the  Commission. 

Ill,  Adequaoif. 

a.  In  general. 

What  is  or  is  not  reasonable  and  adequate  facilities  or  service  to 
be  furnished  by  a  railroad  company  must  be  determined  in  the  light 
of  conditions  existing  at  the  time  and  in  relation  to  all  siirrounding 
circumstances.  Atchison,  T.  &  S.  F.  B.  Co.  v.  State  (1918)  — 
Okla.  — ,  —  A.L.R.  — ,  176  Pac.  393. 

In  Re  Dormitzer,  Docket  No.  3124,  June  26,  1919,  the  Con- 
necticut Commission  said:  "The  successful  electric  utility  must 
necessarily  maintain  its  plant  and  equipment  in  keeping  with  modern 
improvements  and  service  requirements.^' 

b.  Belati<ni8hip  between  recisonahle  return  and  adequate  service. 

In  Eailroad  Commission  v.  Louisiana  R.  &  Nav.  Co.  No.  2822, 
Order  No.  2255,  Marcli  25,  1919,  the  Louisiana  Railroad  Commis- 
sion, after  speaking  of  its  previous  attempts  to  aid  the  Louisiana 
Bailway  &  Navigation  Company  by  increases  in  rates,  said:  "It 
is  obvious,  though,  that  there  is  a  limit  to  which  a  public  body,  such 
as  this  Commission,  may  go  in  recognizing  financial  disability  to 
reflect  itself  in  the  service  rendered  by  a  carrier  under  its  juris- 
diction. The  Commission  believes  it  proper  to  recognize  this  factor 
as  an  important  one  in  justifying  a  reduction  or  even  an  impair- 
ment in  service,  but  to  recognize  it  to  a  point  where  safety  of  opera- 
tion becomes  apparent  is  an  impossible  thing  which  cannot  be  con- 
wdered,  and  the  Conmiission  is  convinced  that  this  stage  has  been 
reached  by  the  defendant  carrier.*' 

In  Public  Service  Conmiission  v.  Union  Electric  Light  &  P.  Co. 
Case  No.  1963,  March  8,  1919,  the  Missouri  Commission  said: 
"While  it  appears  that  the  company  has  made  strenuous  effort  to 
continue  the  iminterrupted  operation  of  the  plant  and  has  incurred 
P.U.R.1919E. 
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a  considerable  expense  in  that  effort,  still  we  cannot  but  feel  that 
some  way  should  have  been  found  ere  this  to  remedy  the  evil.  The 
complete  suspension  of  operation  for  a  period  of  three  jveeks  presents 
an  intolerable  condition.  The  company  in  a  measure  endeavored  to 
exonerate  itself  by  citing  the  fact  that  it  has  heretofore  received 
insufficient  revenue,  and  has  not  been  accorded  the  increases  of  rates 
to  which  it  claims  to  be  justly  entitled.  This  claim,  however,  offers 
no  valid  excuse  for  insufficient  service.  The  company  has  assumed 
the  obligation  of  providing  electric  service,  and  the  Commission  will 
insist  upon  its  fulfilling  its  obligation  in  this  respect,  at  least  until 
such  time  as  it  can  be  demonstrated,  after  a  hearing,  that  it  is 
impossible  to  render  the  service  and  secure  a  reasonable  return  to 
recover  operating  expenses,  depreciation,  interest  charges,  and  taxes. 
The  Commission,  therefore,  refuses  to  consider  at  this  time  the 
question  of  rates  or  of  return  upon  the  investment,  and  insists  that 
the  company  shall  proceed  immediately  to  repair  or  remodel  its 
plant  so  as  to  enable  it  to  render  such  service  as  may  reasonably  be 
required." 

In  Re  Northern  Indiana  Gas  &  E.  Co.  No.  4243,  April  10,  1919, 
the  Indiana  Commission  said:  "The  Commission  has  frequently 
pointed  out  that  gas  companies  are  paid  rates  for  service  rendered, 
and  that  it  is  unfair  and  unequitable  for  the  company  to  collect  for 
a  service  it  does  not  perform  or  performs  inadequately." 

In  Re  Standard  Gas  Co.  Jan.  9,  1919,  in  regard  to  the  adequacy 
of  the  service  to  be  furnished  by  a  gas  company,  the  New  Jersey 
Commission  said:  'It  is  pertinent  in  this  connection  to  state  that 
the  public  should  pay  a  fair  price  for  proper  service,  and  when  it 
jiays  this  fair  price  it  should  get  the  service  included  therein.  The 
emergency  rates  allowed  in  this  matter  are  predicated  on  the  fur- 
nishing of  continuously  safe,  adequate,  and  proper  service.  If,  for 
reasons  within  its  control,  the  company  should  fail  to  render  such 
reasonable  service,  the  Board  will  cancel  the  emergency  rates  herein 
allowed  'for  the  reason  that  adequate  service  should  be  a  corollary 
to  adequate  rates.* " 

In  Public  Service  Commission  v.  St.  Joseph  R.  light,  Heat  & 
P.  Co.  Case  No.  1915,  Jan.  13, 1919,  the  Missouri  Commission,  upon 
ordering  certain  improvements  in  the  company's  service,  said :  "The 
Commission  has  recently  authorized  a  general  rate  increase  for  the 
various  public  services  rendered  by  the  defendant  company.  This 
increase  has  been  granted  upon  the  assumption  that  the  service 
rendered  was  then  and  would  continue  to  be  fully  adequate  and 
sufficient.  A  continuation  of  inadequate  service  to  the  public  may 
necessitate  further  consideration  by  the  Commission  of  the  reason- 
ableness of  the  present  rate  schedules,  since  the  charging  of  just 
and  reasonable  rates  must  be  accompanied  by  the  rendition  of  ade- 
cjuate  and  satisfactory  service.'' 
P.U.R.1919E. 
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o.  Courtesy  to  patrons. 

In  Norton  y.  Eastern  Bay  S.  B.  Co.  F.  C.  236,  June  10,  1919, 
the  Maine  Commission  said :  "The  attitude  of  the  company  officials 
at  the  hearing  and  elsewhere,  as  indicated  by  the  testimony,  was  not 
such  as  to  produce  the  best  of  feeling  on  the  part  of  the  patrons. 
The  operating  officials  of  public  utility  companies  should  realize 
that  they  are  in  a  way  public  servants,  and  are  carrying  on  their 
operations  by  virtue  of  a  right  or  franchise  granted  by  the  state. 
The  rights  obtained  thereby  are  not  absolute,  but  are  relative.  The 
public  has  certain  rights,  among  which  are  a  polite  and  courteous 
treatment,  as  well  as  the  rendering  of  good  service  at  reasonable 
rates.  The  company  which  fails  to  realize  that  its  success  depends 
to  a  considerable  degree  upon  the  friendly  feeling  of  its  patrons 
has  fallen  into  grievous  error.  We  should  hesitate  to  make  this 
suggestion  if  it  were  not  for  the  fact  that  it  was  exceedingly  evident 
at  the  hearing  that  there  was  a  feeling  of  hostility  upon  the  part 
of  a  considerable  group  of  thofie  people  who  must  be  patrons  toward 
the  company,  and  we  sincerely  hope  that  these  little  wrinkles  will 
be  ironed  out,  and  the  officers  of  the  company  can  do  much  toward 
bringing  about  this  result.'^ 

7F.  Effect  of  contract. 

In  Re  Northern  Indiana  Gas  &  E.  Co.  (Ind.)  No.  4314,  Jan. 
15,  1919,  it  was  held  that  a  temporary  increase  of  the  rates  of  a 
public  utility  under  §  122  of  the  Shively  Spencer  Utilities  Commis- 
sion Act,  with  reference  to  emergency  conditions,  does  not  invalidate 
sections  of  the  compan/s  franchise  fixing  standards  of  service,  al- 
though it  supersedes  temporarily  the  provisions  in  the  franchise  with 
respect  to  rates. 

7.  Extension  of  service. 

In  Webb  City  v.  Missouri  Public  Utilities  Co.  Case  No.  1576, 
May  16,  1919,  the  Missouri  Commission  said:  ^The  fact  that  some 
water  main. extensions  may  not  furnish  a  profitable  income  will  not 
prevent  the  Commission  from  ordering  them  if  necessary  for  adequate 
service.  Bates  are  not  based  on  the  cost  of  service  to  each  individual 
<-onsumer  or  group  of  consumers,  but  are  based  upon  the  cost  of 
serving  all  consumers;  and  while  it  is  admitted  that  the  water 
company's  business  when  considered  as  a  whole  cannot  be  conducted 
at  a  loss,  it  does  not  necessarily  follow  that  investments  to  serve 
any  consumer  or  group  of  consumers  will  or  should  show  the  same 
percentage  of  profit." 

In  State  ex  rel.  Milwaukee  v.  Milwaukee  Electric  B.  &  Light  Co. 
(1919)  —  Wis.  — ,  172  N.  W.  230,  under  §  1863  of  the  Wisconsin 
P.UJt.l919E. 
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Laws  of  1917,  as  amended  by  chapter  565  of  the  Laws  of  191T,  a 
certificate  of  convenience  and  necessity  from  the  Commission  is  a 
condition  precedent  to  the  right  of  a  municipality  to  compel  the 
construction  of  an  exfension  of  street  railway  tracks  within  the 
municipality. 

VI.  Ahandonment  of  service. 

In  Re  Bandon  Power  Co.  XT-F-205,  P.  S.  C.  Or.  Order  No.  406, 
June  24,  1918,  the  Oregon  Commission  refused  to  permit  an  electric 
utility  to  discontinue  operation  during  the  da3rtime,  although  such 
act  would  cause  a  saving  of  about  $2,700  a  year,  since  such  a  dis- 
continuance would  practically  confiscate  a  -considerable  amount  of 
equipment  now  installed  and  in  use  by  the  consumers. 

In  Davis  v.  Idaho  Power  Co.  Case  F-246,  Order  No.  532,  Oct.  26, 
1918,  the  Idaho  Commission  held  that  service  discontinued  in 
repudiation  of  a  contract  entered  into  between  a  public  utility  and 
a  consumer,  prior  to  the  enactment  of  the  Public  Utility  Law,  should 
be  restored  pending  a  hearing  on  the  merits. 

In  Re  Harris  (Ind.)  No.  4200,  Nov.  23,  1918,  a  petition  to  dis- 
continue business  as  an  operator  of  a  private  telephone  exchange  was 
dismissed.  The  Commission  said:  "In  the  discontinuance  of  a 
public  utility  the  Public  Service  Commission  notifies  the  patrons  of 
said  utility  either  by  letter  or  newspaper  publication,  in  order  that 
said  patrons  could  be  present  at  said  hearing  so  as  to  take  such 
action  as  their  interests  may  appear."  Repeated  requests  were  made 
to  petitioner  to  furnish  Commission  with  names  and  postofBce  ad- 
dresses of  all  subscribers  to  said  telephone  exchange,  but  no  response 
was  made. 

VII.  Meters  and  service  connections, 

a.  In  general. 

The  importance  of  the  installation  of  meters  for  measuring  water 
service  is  especially  emphasized  in  a  period  of  war  pressure  when 
the  necessity  of  saving  coal  is  vital.  Ee  Fisher  (Ind.)  Nos.  3440, 
3982,  4002,  Aug.  31,  1918. 

In  Re  Vacaville  Water  &  Light  Co.  Decision  No.  5869,  Applica- 
tion No.  3960,  Oct.  28,  1918,  the  California  Commission  authorized 
the  Vacaville  Water  &  Light  Company  to  discontinue  flat  service 
rates  in  favor  of  a  metered  system,  the  Commission  holding  that  a 
flat  rate  leads  to  extravagance. 

h,  Otpnership, 

In  Lonaconing  v.  Lonaconing  Water  Co.  Case  No.  1616,  June 
P.U.R.1919E. 
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] 9, 4919,  Legg,  Commissioner  of  the  Maryland  Commission,  said: 
"The  schedule  of  the  respondent  here  under  discussion  contains  no 
proYisions  requiring  the  consumer  to  pay  for  meter,  and  as  the 
cost  of  meter  is  properly  borne  by  the  utility  and  charged  to  its 
capital  account,  the  Commission  will  expect  the  respondent  to 
change  its  practice  in  this  respect  and  cease  requiring  consumers 
to  pay  for  meters  installed.  Reasonable  rules  under  which  meters 
will  be  installed  should  be  promulgated  by  the  respondent  and  filed 
with  the  Commission." 

In  Be  Bamett,  Decision  No.  6094,  Application  No.  3915,  Jan.  29, 
1919,  the  California  Commission  said  that  it  must  deny  the  ap- 
plicant's request  that  consumers  be  required  to  install  meters;  since 
under  its  general  orders  the  Commission  has  provided  £hat  each 
utility  must  provide  every  part  of  its  property  at  its  o^\^l  cost. 

In  Ellis  V.  City  Water  Co.  Decision  No.  5772,  Case  Nos.  lt)53, 
1089,  Sept.  18,  1918,  the  California  Commission  held  that  it  wa^s 
unfair,  and  not  in  accord  with  the  obligations  of  a  public  water 
utility,  to  require  its  consumers  to  own  and  construct  the  pipe  system 
through  which  the  water  is  delivered. 

In  Re  Xarragansett  Electric  Light  Co.  (R.  I.)  No.  427,  Au^.  28, 
1918,  modification  of  tariffs  was  authorized  so  as  to  require  cUStOmer 
to  reimburse  the  company  its  cost  and  expense  in  installing  under- 
ground service  connected  to  its  underground  mains  beyond  2  feet 
inside  the  property  line,  and  so  as  to  require  the  reimbursement  of 
tile  company  for  its  cost  and  expense  in  installing  underground  serv- 
ice and  riser  connected  to  its  aerial  lines. 

c.  Deposits, 

In  Alpaugh  Bd.  of  Trade  v.  City  Water  &  Improv.  Co.  (Cal.) 
Decision  No.  5921,  Case  No.  1140,  Nov.  14,  1918,  applicants  for 
measured  water  service  were  required  to  deposit  cost  of  meter  and 
installation,  the  amount  to  be  returned  as  credit  on  water  bills. 

In  Re  Crown  Water  Co.  Decision  No.  5830,  Application  No. 
3538,  Oct.  1,  1918,  the  California  Commission,  on  account  of  the 
poor  financial  condition  of  a  water  company,  authorized  it  to  require 
a  deposit  from  consumers  to  cover  the  cost  of  meters,  such  deposit 
to  be  credited  on  water  bills. 

In  Collins  v.  Miami  County  Gas  Co.  (1919)  — •  Kan.  — ,  180 
Pac.  769,  the  supreme  court  of  Kansas  held  that  a  gas  company 
that  purchases  a  gas  plant  which  is  furnishing  gas  to  the  inhabitants 
of  a  city  may  legally  establish  and  enforce  a  rule,  or  continue  one 
^t  had  been  established,  which  requires  all  persons  who  thereafter 
desire  to  have  a  gas  meter  installed  on  their  premises  and  to  have 
their  premises  connected  with  the  pipe  lines  so  as  to  be  supplied 
with  gas,  to  deposit  $6  for  the  gas  meter,  the  property  of  the  com- 
P.U.R.1919E. 
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pany^  and  on  surrender  of  the  meter  in  good  condition,  ordinary 
wear  excepted^  and  on  payment  of  all  dues  for  gas  used,  the  deposit 
with  6  per  cent  interest  to  be  returned  to  the  depositor. 

VIII.  Service  by  particular  utiliUea* 

a.  Electricity. 

In  He  Pacific  Gas  &  B.  Co.  Docket  No.  559,  Nov.  7,  1918,  the 
Arizona  Corporation  Commission  authorized  an  electric  company 
to  discontinue  the  practice  of  free  lamp  renewals. 

h.  Express. 

In  Public  Utilities  Commission  v.  American  B.  Exp.  Co.  P.  C.  233, 
May  24, 1919,  the  Maine  Commission  held  that  an  express  company 
cannot  arbitrarily  cease  to  render  service  between  points  on  a  water 
route  merely  because  of  a  dispute  between  it  and  the  water  trans- 
portation company. 

In  Henderson  Coal  Co.  v.  American  Exp.  Co.  Complaint  Docket 
No.  2355,  Jan.  21,  1919,  the  Pennsylvania  Commission  held  that 
the  refusal  of  an  express  company  to  accept  money  for  shipment 
the  next  day  was  not  unreasonable,  where  it  did  not  have  adequate 
provision  for  safeguarding  the  money  over  night;  and  the  fact  tb^ 
the  express  company,  at  other  stations,  received  money  for  shipment 
on  the  following  day,  does  not  necessarily  show  an  undue  discrimina* 
tion  in  practices. 

e.  Gas. 

In  Re  Coast  Counties  Gas  &  B.  Co.  Decision  No.  6323.  Application 
No.  4268,  May  12,  1919,  the  California  Commission  said  that  gas 
of  a  heating  quality  of  from  500  to  520  B.T.IT.  was  unsatisfactory, 
ftnd  the  utility  was  required  to  improve  the  quality  of  its  gas  to  a 
minimum  average  of  550  B.T.IT.  per  cubic  foot. 

d.  IfUerurhan  railways. 

In  Kitley  v.  Indianapolis  &  C.  Traction  Co.  (Ind.)  No.  4242, 
March  14,  1919,  it  was  held  that  where  the  local  cars  of  an  electric 
interurban  railway  stop  at  a  rural  stop,  providing  three-hour  service, 
and  at  times  properly  to  take  care  of  commuters  to  a  near-by  city, 
and  where  the  limited  cars  stop  to  receive  and  discharge  school 
children  and  teachers,  the  patrons  using  such  stop  receive  reasonable 
service,  and  should  not  be  provided  with  one  and  one-half  hour 
service  without  providing  additional  revenue  for  the  company. 

In  Illinois  Fruit  Jobbers'  Asso.  v.  Illinois  Traction  System,  No. 
7109,  Sept.  10,  1918,  in  dismisising  a  complaint  alleging  inadequate 
P.U.R.1919E. 
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refrigerator  service  for  the  handling  of  fruits  and  vegetables,  the 
Illinois  Commissioner,  through  Commissioner  Sliaw,  said:  "It  ap- 
pears that  proper  means  for  protecting  the  shipments,  upon  arrival 
at  the  billed  destinations  of  such  shipments,  are  not  now  provided 
by  the  Illinois  traction  system,  and  to  provide  such  facilities  for  the 
care  of  the  shipments  at  the  arrival  at  such  destinations  would  re- 
sult in  an  expenditure  not  justified  by  the  freight  that  would  be 
offered  for  shipment,  if  such  means  of  protection  were  provided. 
Conservation  of  material  and  labor  is  being  urged  by  all  to  the  end 
that  the  present  war  may  be  prosecuted  to  a  successful  conclusion. 
It  is  essential  that  every  available  car  of  all  carriers  be  used  to  the 
best  advantage  to  the  end  that  freight  cars  may  be  loaded  to  the 
maximum,  and  thus  relieve,  to  the  fullest  extent,  the  shortage  of 
equipment  existing  at  the  present  time.  It  is  suggested  that  the 
Illinois  traction  system  should  co-operate  with  the  shippers  of  fruits 
and  vegetables,  and  thus  avoid  the  loss  of  such  shipments.  To 
require  the  lines,  comprising  the  Illinois  traction  system,  to  estab- 
lish at  this  time  a  refrigerator  service  at  definite  periods,  would 
^mdoubtedly  result  in  diminishing  the  fullest  use  of  the  available 
equipment,  and,  owing  to  the  general  shortage  of  equipment,  such 
an  order  would  result  in  requiring  the  defendant  to  transport  cars 
over  its  lines  with  less  freight  than  the  full  carrying  capacity  of 
cars,  and  thus  greatly  reduce  the  volume  of  traffic  that  the  defend- 
ant is  now  in  a  position  to  transport.*' 

e.  Irt^igatian. 

In  Brown  v.  Sacramento  Valley  West  Side  Canal  Co.  Case  Ko. 
1117,  and  Peterman  v.  Sacramento  Valley  West  Side  Canal  Co. 
Case  No.  1118,  Decision  No.  4726,  Oct.  \  1917,  the  California 
Commission  said  that  an  irrigation  company  would  not  be  permitted 
to  shut  down  a  dredger  necessary  for  the  irrigation  of  a  large  tract 
of  land,  sacrificing  the  crops  growing  thereon,  upon  the  excuse  that 
labor  cannot  be  procured  without  paying  prohibitive  prices. 

/.  Natural  gas. 

In  Be  Eastern  Montana  Oil  &  Gas  Co.  Docket  No.  700,  Eeport 
and  Order  No.  258,  Feb.  24,  1919,  in  speaking  of  the  quality  of 
natural  gas^  the  Montana  Commission  said:  ^'Numerous  tests  of 
the  heating  qualities  of  the  gas  produced  by  this  company  show 
1,058  to  1^00  British  thermal  units.  Artificial  gas,  containing  500 
to  600  British  thermal  units  is  considered  a  good  quality  of  gas." 
P.U.IL1919E.  19 
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g.  Railroads. 


1,  Abandonment, 

In  CSheadle  v.  Port  Blakely  Mill  Co.  N"o.  4687,  June  25,  1919, 
tlie  Washington  Commission  refused  to  order  the  resumption  of 
service  by  a  logging  railroad,  where  it  appeared  that  the  service 
would  cost  the  company  a  sum  far  in  excess  of  any  rate  heretofore 
charged  by  any  line  for  the  movement  of  the  commodity.  "Thus," 
said  the  Commission,  "to  order  the  re-establishment  of  service 
would  result  in  the  destruction  of  wealth  and  the  violation  of  every 
principle  of  political  economy.'* 

2.  Train  service. 

In  New  Hampton  v.  Chicago  G.  W.  B.  Co.  File  A-3198,  June  17, 
1919,  the  Iowa  Commission,  in  dismissing  a  complaint  alleging  in- 
adequate train  service,  said:  "The  present  financial  condition  of 
the  railroads  generally  is  so  deplorable  that  the  Commission  hesitates 
to  order  any  extra  expense  except  it  be  shown  that  there  is  absolute 
public  necessity.  Statistics  indicate  that  93  per  cent  of  the  earn- 
ings of  the  railroads  under  Federal  control  for  the  first  three  months 
of  the  present  year  were  absorbed  by  operating  expenses.  For  the 
same  period  in  1916  the  operating  expenses  were  but  69  per  cent 
of  the  gross  earnings.*' 

In  Sargeant  Coal  Co.  v.  Evansville  B.  Co.  No.  4138,  Dec.  31, 
1918,  the  Indiana  Commission  held  that  under  a  statute  providing 
that  "if  the  car  equipment  of  the  carrier  is  not  adequate  at  any 
time  to  supply  the  whole  number  of  cars  demanded  by  applicants 
for  immediate  use,  the  carrier  shall  distribute  its  available  equip- 
ment between  the  applicants  in  proportion  to  their  respeetiye  re- 
quirements for  immediate  use,"  the  term  "immediate  requirements" 
could  hardly  be  constructed  to  imply  a  longer  period  than  twenty- 
four  hours,  and  certainly  not  less  than  that.  By  a  supplemental 
order  dated  February  21,  1919,  the  Commission  established  rules 
for  rating  coal  mines  for  car  distribution  purposes  and  rules  govern- 
ing tJie  distribution  of  cars  to  coal  mines. 

Similar  action  was  taken  in  Newburgh  Coal  Co.  v.  Evansville 
Subuiban  &  N.  B.  Co.  No.  4140,  Dec.  31,  1918. 

3.  Sleeping  ear  service. 

Where  reasonable  and  adequate  Pullman  service  has  been  fur- 
nished by  a  railroad  company  to  accommodate  all  intrastate  traffic 
between  two  points  within  this  state,  an  order  which  requires  ad- 
ditional Pullman  service  between  said  points  is  unreasonable,  when 
sdch  additional  service  can  onlv  be  furnished  at  a  loss  to  the  rail- 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


ANNOTATION.  291 

road  company.     Atchison,  T.  &  S.  F.  R.  Co.  v.  State  (1918)  — 
Okla.  — ,  —  A.L.R.  — ,  176  Pac.  393. 

4.  Station  facilities. 

In  Re  Atchison,  T.  &  S.  F.  R.  Co.  No.  8924,  May  7,  1919,  rail- 
road company  was  authorized  to  discontinue  agency  at  station  of 
Groveland.  The  Commission  held:  '"The  Commission  has  said 
that,  while  it  is  impossible  to  establish  any  definite  amoimt  of 
reTenue  which  a  station  should  produce  to  warrant  the  maintenance 
of  an  agency,  generally  speaking,  where  the  revenue  of  a  station 
amounts  to  approximately  $12,000  per  annum,  unless  special  reasons 
appeared  to  render  the  maintenance  of  an  agency  unnecessary,  the 
eervices  of  an  agent  should  be  furnished." 

In  Re  United  States  R.  Administration  Case  No.  6695,  Feb.  13, 
1919,  in  denying  an  application  of  the  United  States  Railroad 
Administration  to  discontinue  the  maintenance  of  a  ticket  agent 
at  the  Solvay  station  on  the  New  York  Central  Railroad  in  order 
to  cut  off  the  expense  thereof,  the  New  York  Public  Service  Com- 
mission.  Second  District,  throu^  Commissioner  Irvine,  said: 
"Concededly,  the  agent's  services  to  the  railroad  company  occupy  only 
a  portion  of  his  time,  presumably  a  small  portion  of  the  time  he  is 
actually  on  duty.  It  does  not  appear  that  his  hours  of  service  are 
in  any  way  increased  by  reason  of  his  railroad  duties;  in  fact,  his 
testimony  indicates  that  the  express  work  requires  him  to  remain 
on  duty  longer  than  would  be  required  by  his  services  to  the  rail- 
road company.  The  compensations  referred  to,  if  not  fixed  by  the 
government,  are  within  its  control.  It  is  inferable  that  they  are 
fixed  in  carrying  out  the  extremely  popular  policy  of  standardizing 
everything.  When  this  policy  of  standardization  entails  this  very 
large  expense  the  remedy  seems  to  be  to  revise  the  policy  and  reduce 
the  compensation  rather  than  cut  off  the  compensation  altogether 
and  so  deprive  the  public  of  service  to  which  it  has  long  been 
accustomed  and  to  which  it  is  reasonably  entitled/' 

5.  Physical  connections. 

In  Chicago,  I.  &  L.  R.  Co.  v.  Public  Service  Commission  (1918) 
—  Ind.  — ,  121  N.  B.  276,  it  was  held  that  public  necessity  for  the 
construction  of  physical  connection  between  two  railroads  is  the 
test  of  whether  such  construction  should  be  ordered.  In  this  case 
it  was  held  that  the  evidence  did  not  sustain  the  order  of  the 
Indiana  Commission  requiring  such  a  connection  between  the  tracks 
of  the  Chicago,  Lake  Shore,  Si  South  Bend  Railway  Company  and 
the  lines  of  the  Chicago,  Indianapolis,  &  Louisville  Railway  Com- 
pany at  Michigan  City,  Indiana.  A  rehearing  in  this  case  was 
denied  in  (1919)  —  Ind.  — ,  123  N.  B.  465. 
P.U.R.1919E. 
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h.  Telephones, 

In  Re  Cameron  Teleph.  Co.  Case  Nos.  1202,  1783,  Dec.  20,  1918, 
in  considering  the  reasonableness  of  the  rates  of  a  consolidated  tele- 
phone company,  the  Missouri  Commission  said:  ''A  single,  up  to 
date,  modem,  and  well-maintained  exchange  in  a  community  is 
preferable  in  many  respects  to  two  or  more  exchanges  and  a  divided 
list  of  subscribers.  When  the  class  of  service,  rates  charged,  and 
the  conduct  of  the  business  with  the  public  is  under  the  jurisdiction 
and  control  of  a  state  regulatory  body,  the  operation  of  two  or  more 
exchanges  in  a  city  the  size  of  Cameron  entails  unnecessary  expense.'' 

In  Be  Tri-County  Farmers  Teleph.  Co.  F-571,  Dec.  24,  1918, 
the  South  Dakota  Commission,  in  considering  a  complaint  demand- 
ing a  more  extended  telephone  service,  said :  "There  is  an  inkling 
in  this  record  that  the  emergency  night  service  has  been  confined  to 
calls  for  physicians,  and  the  manager  of  the  telephone  company 
testified  that  unless  the  call  was  such  a  call  as  was  deemed  by  the 
company  to  be  an  emergency,  it  was  not  handled.  It  has  not  been 
our  experience  that  persons  will  get  up  in  the  nighttime,  or,  rather, 
sit  up  nights,  merely  for  the  purpose  of  telephoning.  If  such  in- 
stances occur,  they  must  of  necessity  be  very  rare.  In  the  first  in- 
stance, we  believe  it  is  the  province  of  the  subscriber  to  determine 
as  to  whether  a  given  call  is  an  emergency  call,  and  that  the  com- 
pany should  not  assume  arbitrarily  the  power  to  dictate  to  its  sub- 
scribers as  to  what  are  and  what  are  not  emergency  calls.  Many 
instances  might  arise  necessitating  the  putting  through  of  a  tele- 
phone call  in  the  nighttime  in  addition  to  calling  for  a  physician 
or  a  nurse,  and  we  believe  that  the  rules  of  the  company  should  be 
amended  so  that  the  patrons  of  the  company,  and  not  the  operators 
or  officials  of  the  company,  should  determine  in  the  first  instance 
whether  a  particular  message  is  an  emergency  call.  It  is  quite 
unlikely  that  such  a  rule  would  be  abused,  and,  if  it  were,  the  rem- 
«edy  can  be  applied  after  it  has  been  discovered  that  the  rule  is  being 
abused." 

In  Herron  v.  Mountain  States  Teleph.  &  Teleg.  Co.  (Mont.) 
Docket  No.  674,  Report  and  Order  No.  242,  July  20,  1918,  the  Cot- 
tonwood Telephone  Company  filed  a  petition  protesting  against  the 
Mountain  States  Telephone  &  Telegraph  Company  changing  their 
switchboard  connection  from  Bozeman  to  the  Salesville  exchange, 
for  the  reason  that  Bozeman  is  the  principal  business  center  of  prac- 
tically all  of  the  subscribers  of  the  Cottonwood  Telephone  Company. 
The  Commission  said:  "Owing  to  the  rapid  development  through* 
out  the  agricultural  districts,  there  is  an  increasing  demand  for  ef- 
ficient telephone  service  with  the  larger  cities.  To  meet  the  require- 
ments of  such  service,  the  larger  telephone  companies  have  built 
trunk  lines  and  established  subagencies  or  exchanges  throughout  the 
P.U.IL1919E. 
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rural  districts,  which  arrangement  makes  it  possible  for  independent 
rural  lines  in  any  particular  community  to  interchange  business 
through  a  common  switchboard,  and  also  affords  them  direct  connec- 
tions over  a  trunk  line  to  the  larger  cities.  Under  this  arrange- 
ment all  rural  line  subscribers  pay  a  uniform  exchange  switching 
charge  of  50  cents  per  month  and  a  toll  charge  for  all  trunk  line 
service  to  the  larger  cities  or  other  exchanges.  It  would  not  be 
convenient  nor  practical,  on  account  of  the  expense,  to  have  all  rural 
lies  run  direct  to  th^  exchanges  in  the  larger  cities.  The  fact  that 
boundary  lines  must  be  established  makes  it  unavoidable  that  ques- 
tions will  arise  as  to  the  proper  exchange  into  which  certain  groups 
of  subscribers  should  be  connected.  Instances  of  this  kind  are  only 
properly  debatable  in  cases  of  subscribers  being  located  near  the 
boundary  line.  We  know  of  no  standard  rule  by  which  boundary 
lines  may  be  established.  All  the  complainants  in  this  proceeding 
are  located  within  a  radius  of  2  to  6  miles  from  the  Salesville  ex- 
change. The  average  distance  from  the  Bozeman  exchange  is  12 
miles.  The  Commission  is  of  the  opinion  that,  to  insure  efficient 
and  economical  service,  it  is  necessary  to  establish  exchange  zones, 
and  that  the  majority  of  the  telephone  subscribers  living  in  the 
territory  tributary  to  Salesville  will  be  best  served  by  being  con- 
nected to  that  exchange,  and  will  so  hold.'^ 

In  People's  Teleph.  &  Teleg.  Co.  v.  W.  G.  Plat  Teleph.  Co.  (S.  D.) 
No.  3178,  March  17,  1919,  it  was  held  that  where  telephone  toll 
equipment  is  provided,  rural  party  lines  should  not  be  used  for  the 
routing  of  toll  messages  between  exchanges. 

In  Tecumseh  Teleph.  Co.  v.  Southwestern  Bell  Teleph.  Co.  Order 
No.  1570,  Cause  No.  3472,  June  19,  1919,  the  Oklahoma  Commis- 
sion, following  previous  decisions,  held  that  since  the  originating 
exchange  or  toll  line  company  is  the  one  to  which  the  patrons  look 
for  service,  it  should  have  the  right  and  privilege  of  routing  the 
messages  as  it  chooses,  so  long  as  the  same  may  be  a  reasonable  rout- 
ing and  the  service  to  the  patrons  is  adequate  or  satisfactory. 

<•  Water, 

In  Ee  Mt.  Holly  Water  Co.  April  10,  1919,  the  New  Jersey  Com- 
mission, in  speaking  about  water  for  fire  protection,  said :  "The  best 
engineering  practice  of  ihe  day  indicates  that  no  mains  smaller 
than  6  inches  should  be  laid  for  fire  purposes  unless  a  4-inch  main 
will  furnish  from  30  to  36  pounds  pressure  at  the  hydrant  connec- 
tion when  a  fire  stream  adequate  for  the  conditions  in  Mount  Holly 
is  flowing.'* 
P.U.a.l919E. 
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NEW  YORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

CONSXTMEBS  OF  GAS  IN  CITY  OF  NBWBUROH 

V. 

CENTKAL  HUDSON  GAS  &  ELECTBIC  COMPANY, 

[Cases  Nob.  6398,  6402.] 

PUBCHASEES  OF  GAS  IN  CITY  OF  POUGHKEEPSIE 

V. 

CENTBAL  HUDSON  GAS  &  ELECTBIC  COMPANY. 
[Case  No.  6408.] 

Betttm  —  Return  as  a  whole  --  Different  departments  of  utility. 

1.  The  rates  for  gas  furnished  by  a  utility  furnishing  both  gas  and 
electricity  may  be  increased  if  the  existing  rates  are  unremuneratiTe, 
although  the  return  of  the  utility  from  its  combined  operations  is 
reasonable. 

Apportionment  —  Necessity  —  Utility  operating  in  two  cities  —  Simiiar 
conditions, 

2.  An  apportionment  as  between  two  localities  in  which  a  gas 
company  is  operating  need  not  be  made  in  a  rate  proceeding,  where 
the  conditions  in  the  two  cities  are  very  similar,  the  same  rate  is 
charged  in  each,  and  items  which  can  be  strictly  allocated  show 
similar  ratios. 

Valuation  —  Working  capital  —  Allowance, 

3.  It  is  usual  to  allow  as  floating  or  working  capital,  cash  assets 
equal  to  two  months*  revenue,  in  addition  to  materials  and  supplies. 


Retuim  —  Operating  expenses  —  Water  gas. 

Statement  that  the  labor  cost  in  the  manufacture  of  water  gas 
is  comparatively  slight,  p.  297. 
Return  —  Reconstruction  period. 

Discussion    of    present   necessity   of    considering   fair    peace    time 
return  on  investment  rather  than  emergency  return  during  war  time, 
p.  299. 
Return  —  Amount, 

Statement  that  a  return  of  7  per  cent  or  less  cannot  be  considered 
an  imduly  large  return,  p.  299. 

[July  15,  1919.] 

Complaint  as  to  unreasonableness  of  gas  rates ;  rates  held  rea- 
sonable and  complaints  dismissed. 

Appearances:  D.  W.  Wilbur,  42  Cottage  street,  Poughkeepsie, 
P.U.R.1919E. 
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Xew  York,  and  Thomas  D'Arcy,  Poughkeepsie,  Xew  York,  for 
complainants;  Henry  Wilson,  as  city  manager  of  the  city  of 
Xewburgh;  Gould  &  Wilkie  (by  Mason  H.  Bigelow),  2  Wall 
street,  New  York  city,  for  the  respondent;  T.  R.  Beal,  Pough- 
keepsie, New  York,  as  president  of  respondent. 

Irvine,  Commissioner:    [1]   The  titles  of  these  cases  suffi- 
ciently indicate  their  nature.    The  respondent,  by  tariffs  issued 
to  become  effective  March  1,  1918,  made  certain  changes  in  its 
rather  complicated  rates  for  gas  in  the  cities  of  Newburgh  and 
Poughkeepsie,  which  constitute  practically  its  field  of  opera- 
tions.    The  rate  for  ordinary  consumers  was  increased  from 
$1.25  to  $1.50  per  thousand  cubic  feet.     It  is  this  rate  which 
the  complaints  attack.     Hearings  were  begun  in  June,  1918. 
The  Newburgh  complaints  were  signed  by  about  1,000  indi- 
viduals, of  whom  only  one  appeared  at  the  hearing,  and  the 
evidence  by  him  offered  consisted  of  tables  showing  rates  for  gas 
in  various  other  communities.      The   Poughkeepsie  case  was 
vigorously  contested.      The  cases  were   not  finally   submitted 
for  decision  for  several  months.    The  evidence  was  taken,  as  will 
be  noticed,  at  the  critical  period  of  the  war,  and  the  Commission 
^as  reluctant  to  determine  a  rate  on  evidence  relating  to  condi- 
tions at  that  time.    Furthermore  the  representatives  of  the  com- 
plainants in  Poughkeepsie  desired  that  the  investigation  include 
^^  electrical  operations  of  the  company  on  the  theory  that  the 
P^ice    of  gas  should  not  be  increased  even  if  the  gas  operations 
^c>ul<J  be  found  unprofitable,  provided  the  company  as  a  whole 
^^as    Earning  a  fair  return.     The  sitting  Commissioner  declined 
^  ^^oeive  such  evidence,  on  the  ground  that  the  two  branches 
^\  "tli^  business  must  be  considered  separately,  and  that  the  elec- 
^^^    oonsumers  could  not  be  required  to  make  up  a  loss  on  the 
?*^   "b-usiness.    Doubt  was,  however,  felt  upon  this  point,  and  a 
^^^e    >^as  pending  demanding  its  judicial  determination.     This 
^so   -^j^g  decided  in  accordance  with  the  theory  expressed  by  the 
l^^^^txg  Commissioner  January  17,  1919.    Municipal  Gas  Co.  v. 
^^^lic  Service  Commission,  225  K  Y.  89,  P.U.E.1919C,  364, 
Z^-*-     IS".  E.  Y72.     So  much  time  had  then  elapsed  that  it  was 
^'Ught  that  conditions  might  have  changed  so  as  to  require  fur- 
j>  ^^  evidence.     The  parties  were  consulted  and  after  considerable 
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delay  the  Commission  was  informed  by  each  side  that  it  did  not 
desire  to  make  further  proof.  The  representative  of  Poiighkeep- 
sie,  however,  stated  that  he  desired  an  inquiry  into  the  reasonable- 
ness of  the  electric  rates  so  that  both  matters  might  be  determined 
at  the  same  time.  He  was  informed  that  there  was  no  complaint 
pending,  but  that,  if  one  were  filed  as  provided  by  statute,  the 
two  matters  would  be  disposed  of  at  the  same  time.  No  such 
complaint  has  yet  been  filed,  so  that  we  shall  proceed  to  determine 
the  gas  cases  on  the  evidence  presented  at  the  hearing,  together 
with  such  information  as  is  furnished  by  the  1918  report  of  the 
company,  of  which  the  Commission  takes  notice. 

[2]  While  the  corporation  in  its  evidence  undertook  to  segre- 
gate in  all  respects  its  operations  in  Newburgh  from  those  in 
Poughkeepsie,  the  apportionment  of  certain  operating  expenses 
was  necessarily  somewhat  artificial.  It  was  conceded  that  the 
situations  in  the  two  cities  are  so  nearly  alike  that  there  should 
properly  be  no  difference  in  rates.  This  is  borne  out  by  a  few 
figures : 

Tangible  fixed  capital,  Newburgh   $566,307.91 

Poughkeepsie  804,275.28 

Ratio    70% 

Gas  sales  in  1918  report,  Newburgh  137,795  M 

Poughkeepsie    188.481  M 

Ratio 72% 

Other  items  which  may  be  strictly  allocated  show  similar  ratios. 
It  is  therefore  more  satisfactory,  in  handling  the  figures,  to  take 
the  company  as  a  whole,  than  to  undertake  an  apportionment 
which  in  some  instances  would  not  be  satisfactory  and  which  could 
not  affect  the  result. 

Investment. 

[3]  There  is  in  this  case  little  trouble  in  fixing  the  amount  of 
investment  for  the  purpose  of  basing  the  rates.  At  the  time  the 
present  corporation  was  formed  in  1911  by  a  consolidation  of 
previously  existing  corporations,  a  close  examination  was  made 
for  the  purpose  of  ascertaining  the  cost  of  the  property.  This 
was  allocated  between  gas  and  electricity  and  between  Newburgh 
and  Poughkeepsie.  With  subsequent  adjustments  because  of 
additions  and  retirements^  the  fixed  capital  stood  at  the  time  of 
the  hearing  at  $1,582,858.23.  No  question  seems  to  be  raised  as 
to  that  accoun,t.     The  allowance  as  the  investment  of  floating 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


CONSUMERS  OF  GAS  v.  CENTRAL  HUDSON  G.  &  E.  CO.   297 

capital  is  severely  criticized,  and  in  part  the  criticism  is  well 
founded.  According  to  the  books  the  total  floating  capital 
Hmoiints  to  $186j643.97.  This  includes  certain  certificates  of 
deposit,  with  interest  amounting  to  $21,703.79.  It  is  usual  to 
allow  as  floating  capital,  in  addition  to  materials  and  supplies  on 
hand,  cash  assets  equal  to  two  months'  revenue.  Two  months* 
revenue  would  be  about  $67,000.  Cash  on  hand  and  accounts 
receivable  amount  to  $67,345.11.  It  would  appear,  therefore, 
that  the  certificates  of  deposit  should  be  excluded,  leaving  as 
properly  to  be  considered  floating  capital  $134,770.83  or  ajtotal 
investment  in  the  gas  department  of  $1,717,638.06. 

Income. 

At  the  time  of  the  hearings  we  had  the  actual  income  account 
for  1917  and  for  the  first  four  months  of  1918.  The  cor- 
poration undertook  to  build  up  a  prospective  income  account 
for  1918  by  estimating  the  remaining  eight  months.  We  have 
now  before  us,  in  the  report  of  the  company  the  actual  income 
account  for  the  entire  year.  The  complainants  criticized  cer- 
tain items  of  expense.  The  criticism  is  based  upon  what  is 
claimed  to  be  a  gross  disproportion  between  the  cost  of  super- 
intendence and  labor  and  that  for  general  officers  and  clerks, 
commercial  administration,  and  promotion  expense.  Superin- 
tendence and  labor  cost  in  1917  amounted  to  $14,761.13,  while 
the  other  group  amounted  to  $60,566.15,  of  which  $28,419.82 
was  for  general  officers  and  clerks.  This  calculation  makes 
no  allowance  for  labor  on  repairs,  amounting  to  many  thousands 
of  dollars.  Wages  of  meter  readers  and  collectors  are  in  the 
item  of  $28,419.82  for  general  officers  and  clerks.  The  labor 
cost  in  the  manufacture  of  water  gas  is  comparatively  slight. 
We  do  not  feel  justified  in  scaling  down  the  actual  expense  as 
being  unreasonably  high. 

There  was  much  evidence  concerning  prices  paid  for  coal. 
There  is  no  evidence  that  anything  more  than  the  market  price 
was  paid.  In  fact  the  evidence  is  to  the  contrary.  Compari- 
son has  been  made  from  reports  on  file  with  the  Commission, 
of  the  cost  of  coal  in  1917  to  the  larger  companies  making 
water  gas.     The  average  cost  to  eleven  of  these  companies  was 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


298 


NEW  YORK  PUBLIC  SERVICE  COMMISSION. 


$5.92  per  ton.     The  average  cost  in  Poughkeepsie  was  $5.63 
per  ton. 

It  is  interesting  to  compare  the  operating  expenses  of  1917 
and  1918,  and  also  to  compare  the  actual  results  for  the  year 
1918  with  the  estimate  based  on  four  month's  actual  experience 
and  presented  on  behalf  of  the  corporation.  The  following 
table  presents  these  figures: 


1917. 

1918. 

Company's 
Estimates 
Increase. 

Actual 
Increase. 

Works  superintendence 
and  labor 

$14,761.13 

4,218.55 

6.971.25 

36,930.95 

75,268.77 

3,982.93 

29,882.70 
32,146.33 
39,887.44 
7,644.73 
22,339.72 

9,809.24 

$22,036.13 

7,029.22 

10,643.43 

56,049.63 

102,747.46 

12,345.77 

28,721.20 
25,367.28 
37,341.37 
8,272.76 
33,028.14 

8,018.92 

$3,072 

7,212 
30,212 

6,000 
1,000 

1 8,763 

$7,276.00 

Boiler  fuel 

2,810.67 

Steam  purchased 

Generator  fuel 

Gas  oil 

3,672.18 
19,118.68 
27,478.68 

Other     production    ex- 
penses  

8,362.84 

1 1,16L50 

16,779.05 

1 2,546.07 

628.03 

Transmission   and   dis- 
tribution expenses  . . 
Commercial  expenses  . . 
General  administration 
Insurance    

General   amortization  . 

Other  general  and  misc. 

expenses    

10,688.42 
11,790.32 

Increases  not  specifical- 
ly assigned,  estimat- 
ed as  wages  increases 
and  war  risk  insur- 
ance   

Total      operating      ex- 
penses     

$283,843.74 

16,847.28 

716.76 

$351,601.30 

25,044.36 

1,014.37 

$55,259       $67,757.56 

Taxes 

7,361           8,197.08 

Uncollectable  bills  .... 

Total     revenue    deduc- 
tions     

$301,407.78 

$377,660.03 

$62,620 

$76,252.25 

1  Decrease. 

It  will  be  observed  tliat  there  was  charged  to  general  amor- 
tization in  1918  $10,688.42  more  than  in  1917.  This  charge 
is  not  accounted  for.  It  may  further  be  noticed  that  there 
was  an  actual  increase  in  the  cost  of  generator  coal  of  $19,118.68, 
whereas  at  the  time  of  the  hearingvS  the  company  estimated  an 
increase  of  only  $7,212.  There  was  no  material  difference  in 
the  amount  of  gas  manufactured  in  the  two  years.  A  great 
deal  more  coal  was  used  in  1918  than  in  1917,  and  this  difference 
accounts  for  nearly  all  of  the  difference  between  the  corporation's 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


CONSUMERS  OF  QAS  t.  CENTRAL  HUDSON  G.  &  £.  CO.       299 

estimated  and  the  actual  result.  There  was  considerable  increase 
in  the  cost  of  oil,  because  in  1917  oil  was  obtained  under  an 
existing  contract  and  the  average  cost  was  only  6.1  per  gallon. 
The  price  in  1918  was  very  much  higher. 

The  income  account  for  the  two  years  may  be  thus  sum- 
marized: 


1917. 

1918. 

Operating  revenues • 

$403,920.19 
301,407.78 

$472,259.19 

Total  roTeniifl  deductions 

877,660.03 

Return  on  investment  of  SI .717.638.06 

$102,513.41 
5.97% 

$94,699.16 
5.51% 

The  1918  figures  reflect  ten  months  of  operation  under  the  new 
rates.  If  we  reduce  the  general  amortization  to  the  1917  figure 
the  expenses  are  thereby  reduced  by  the  amount  of  $10,688.42 
with  a  corresponding  increase  in  income  and  a  return  of  6.13  per 
cent  The  average  return  for  the  past  five  years  has  been  some- 
thing under  6  per  cent 
ConchisioTis. 

An  estimate  of  operating  results  for  1919  involves  too  many 
elements  of  conjecture  to  render  it  of  much  service.  There  is 
nothing  to  indicate  a  substantial  addition  to  revenue.  It  is  to 
be  hoped  and  only  hoped  that  expenses  may  decrease.  It  is 
not  probable  that  the  return  can  exceed  7  per  cent.  During 
the  war  the  Conmaission  was  inclined,  when  rate  adjustments 
became  necessary,  to  permit  increases  only  far  enough  to  meet 
operating  expenses,  taxes,  and  interest  on  bonds,  or,  in  other 
words,  merely  to  insure  solvency.  The  time  has  now  come  when 
we  may  properly  consider  a  fair  peace-time  return  on  the  in- 
vestment It  is  necessary  to  do  so  if  utilities  are  to  be  pre- 
served and  capital  invited  in  order  to  make  extensions  and 
betterments  essential  to  the  rendition  of  proper  service.  A  return 
of  7  per  cent  or  less  cannot  be  considered  an  unduly  large 
return.  It  may  be  that  coal  prices  and  oil  prices,  and  per- 
haps some  other  elements  of  cost,  will  soon  decrease  to  such  an 
extent  as  to  warrant  a  lower  rate.  On  the  figures  before  us  we 
cannot  hold  that  the  present  rate  is  at  the  present  time  unrea- 
sonably high,  and  the  complaint  must,  therefore,  be  dismissed, 
but  the  current  schedule  should  not  be  fixed  for  a  period  longer 
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than  one  year.  It  is  true  that  the  corporation  has  been  paying 
dividends  during  the  two  years  under  special  examination  of 
8  per  cent  per  annum,  and  that  in  1918  the  corporate  surplus 
was  increased  by  the  amount  of  $5,524.82.  This  indicates 
higher  earnings  on  the  electrical  side  than  on  the  gas  side,  but, 
for  reasons  already  stated,  the  electrical  operations  are  not 
before  the  Commission  and,  therefore,  no  opinion  is  expressed 
or  even  entertained  as  to  the  reasonableness  of  the  electric  rates. 

All  concur. 


OKIiAHOMA  CORPORATION  COMMISSION. 

OKLAHOMA  NATURAL  GAS  COMPANY 

V. 

OKLAHOMA  GAS  &  ELECTRIC  COMPANY. 

[Cause  No.  3322.] 

Return  ^  Automatic  increase  in  natural  gas  rates  —  Adequaeff  of 
service  as  condition. 

An  order  permitting  an  automatic  increase  in  natural  gas  rates 
when  the  company  "shall  have  built  a  main  line  into  a  southern  field, 
and  shall  have  secured  a  supply  of  natural  gas  adequate  for  Its 
patrons/'  is  not  complied  with  by  an  extension  into  a  field  which  may 
have  possibilities,  but  which  cannot  be  relied  upon,  where  there  are 
large  areas  that  have  been  tested  and  shown  to  have  great  capacity. 

{April  18,  1919.] 

Motion  to  apply  schedule  of  rates  specified  in  order  of  Septem- 
ber 18,  1918,  authorizing  an  increase  in  natural  gas  rates  upon 
the  extension  of  the  company's  line  into  an  adequate  southern 
field ;  motion  abated. 

By  the  Commission:  The  original  cause  herein  was  insti- 
tuted on  the  19th  day  of  April,  1918,  involving  schedule  gov- 
erning, charges  for  gas  furnished  to  and  distributed  by  the  vari- 
ous gas  plants  attached  to  the  pipe  line  of  the  Oklahoma  !N'atural 
Gas  Company. 

On  the  18th  day  of  September,  1918,  the  Oonamission,  after 
many  hearings,  issued  an  order. 

The  Oklahoma  Natural  Gas  Company  on  April  12,  1919,  filed 
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a  motion  requesting  that  the  maximum  schedule  provided  for 
in  said  order  be  made  effective,  quoting  therefrom  as  follovcrs: 
^Ti  is  further  ordered  that  when  the  Oklahoma  Natural  Gas 
Company  shall  have  built  a  main  line  into  a  southern  field,  and 
shall  have  secured  a  supply  of  natural  gas  adequate  for  its 
patrons,  that  upon  the  completion  of  this  line  and  connection 
thereof  with  its  present  system,  rates  shall  automatically  be  in- 
creased to  a  maximum  of  40  cents  net  per  M  cu.  ft.,  and  a  min- 
imum of  26  cents  net  per  M  cu.  ft." 

The  motion  aforesaid  advises  the  Commission  of  an  extension 
made  by  said  company  into  the  Oement  field. 

In  the  order  last  mentioned  the  Commission  permitted  an 
immediate  raise  of  rates,  the  provision  being  '^that  the  Okla- 
homa Natural  Gas  Company  and  the  distributing  companies 
mentioned  herein  are  hereby  authorized  to  apply  to  their  present 
schedule  of  rates,  increases  effective  October  1,  1918,  amounting 
to  35  cents  per  M  cu.  ft  for  the  amount  specified  in  the  first 
break  of  their  sliding  scale  now  in  effect  with  a  minimum  of  25 
cents  per  M  cu.  ft  A  discount  of  10  per  cent  shall  be  allowed 
for  that  purpose,  and  that  it  was  impossible  to  raise  money  upon 
allowed  by  the  schedule  effective  in  the  various  localities." 

This  increase,  becoming  effective  as  indicated,  is  still  in  force, 
it  having  been  determined  from  the  record  that  those  supplying 
gas  were  entitled  to  more  remuneration  for  gas  used  by  their 
patrons. 

In  the  winter  preceding  the  institution  of  the  original  cause 
there  was  a  serious  shortage  of  gas  in  the  communities  supplied 
by  the  Oklahoma  Natural  Gas  Company  and  in  the  hearings 
which  were  closed  by  the  original  order  herein  the  company  ad- 
mitted its  shortage  of  gas  supply  and  insufficient  equipment,  and 
advised  the  Commission  that  it  was  necessary  to  make  large 
expenditures  on  its  original  plant,  and  also  to  build  an  extension 
to  remote  gas  areas,  and  it  proposed  to  make  extensive  improve- 
ments in  its  original  plant  and  also  to  lay  new  pipe  lines  neces- 
«ai7  to  reach  some  other  new  source  of  supply.    The  officials  of 
the  company  also  indicated  that  the  company  was  unable  to  make 
Aese  additions  and  betterments  unless  it  could  borrow  money 
^01*  that  purpose,  and  that  it  was  impossible  to  raise  money  upon- 
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the  financial  condition  and  prospects  of  the  company  if  it  con- 
tinued to  endeavor  to  do  business  under  the  old  rates, 

The  Commission,  as  above  indicated,  found  that  in  justice 
to  the  company  an  immediate  raise  should  be  permitted,  and 
accordingly  so  ordered,  and  it  also  appeared  that  there  was  great 
need  of  an  extension  to  some  new  gas  field,  and  it  was  agreed 
that  the  company  should  extend  its  lines  to  gas  areas  in  the  south- 
em  part  of  Oklahoma,  and  it  was  contemplated  that  the  company 
would  connect  up  with  an  indubitable  gas  supply  in  that  part  of 
the  state  sufficient  to  give  the  Commission  and  the  public  some 
assurance  of  satisfactory  gas  service.  On  these  points  see  the 
original  order  as  follows:  ".  .  .  the  object  of  this  journal 
entry  is  to  reach  a  decision  in  anticipation  of  a  threatened  gas 
shortage  for  the  coming  winter.  .  .  .  The  Oklahoma  Natural 
Gas  Company  has  given  assurance  that  it  will  be  able  to  finance 
and  complete  the  extension  of  a  main  line  into  a  new  field  where 
an  adequate  supply  of  gas  can  be  secured  if  it  is  given  the  in- 
crease asked  for.*' 

The  company  built  an  extension  approximately  50  miles  long, 
running  from  Oklahoma  City  southwest  to  the  Cement  field,  and 
on  or  about  January  31,  1919,  attorneys  for  the  company  advised 
the  Commission  of  the  completion  of  the  Cement  extension,  and 
informally  suggested  immediate  application  of  the  maximum 
rate  referred  to  in  the  original  order  of  September  18,  1918,  and 
upon  this  informal  request  the  Commission  made  an  order  in 
part  as  follows,  to  wit : 

".  .  .  that  the  Oklahoma  Natural  Gas  Company  shall  make 
a  showing  to  the  Commission  as  to  the  amount  of  gas  made  avail- 
al;>le  by  reason  of  the  extension  made  to  the  Cement  field,  show- 
ing number  of  cubic  feet  of  natural  gas  available,  number  of 
wells  of  the  Oklahoma  Natural  Gas  Company  in  operation  and 
which  it  owns,  the  rock  pressure  and  volume  of  such  wells,  and 
number  of  wells  producing  natural  gas  with  which  it  has  con- 
tracts, and  the  rock  pressure  and  volume  of  such  wells. 

"It  is  further  ordered  that  the  Oklahoma  Natural  Gas  Com- 
pany shall  make  a  showing  to  the  Commission  as  to  other  con- 
tracts for  natural  gas  in  fields  south  of  the  Cement  field,  and 
shall  make  a  showing  to  the  Commission  as  to  the  proposed  exten- 
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sion  to  such  fields  or  welb,  and  the  time  when  it  is  proposed  to 
make  such  extension. 

"It  is  further  ordered  that  the  present  rates  and  the  rates  now 
charged  shall  remain  in  full  force  and  eifect,  and  shall  not  be 
inereased  until  the  showing  hereinbefore  asked  for  is  made,  and 
until  the  Commission  shall  have  made  and  published  its  findings 
as  t&  the  sufficiency  of  the  extension  made  and  as  to  the  gas  avail- 
able.^ 

The  Commission  was  then  and  is  now  advised  by  its  oil  and 
gas  department  that  the  Cement  field  produces  some  oil;  and 
that,  while  it  may  have  gas  possibilities,  the  Commission  would 
not  be  safe  in  so  acting  as  to  assure  the  public  generally  that 
those  dependent  upon  the  Oklahoma  Natural  Gaa  Company  for 
their  supply  of  gas  might  rely  upon  the  resources  of  said  Cement 
field. 

It  is  above  noticed  that  in  the  original  order  permitting  the 
charge  of  40  cents  it  was  provided  that  the  Oklahoma  Natural 
Gras  Company  should  build  a  main  line  into  a  southern  field,  and 
thus  secure  a  supply  of  natural  gas  adequate  for  its  patrons. 
The  motion  before  the  Commission  alleges  that  the  line  contem- 
plated has  been  built,  but  there  is  no  showing  that  said  line 
affords  any  gas  at  the  present  time  or  will  do  so  when  the  same 
is  needed,  and  it  is  known  that  there  is  at  present  in  the  Cement 
field  no  supply  of  natural  gas  adequate  as  a  reliable  contribution 
to  a  satisfactory  supply  for  the  patrons  of  the  company,  imme- 
diately available.  *  The  field  may  have  possibilities,  but  the  com- 
pany has  not  at  the  present  the  connections. 

In  the  motion  under  discussion  the  applicant  says :  "The  com- 
pany further  reports  that  from  time  to  time,  according  to  weather 
conditions,  it  may  be  unable  to  supply  all  the  demands  of  all  its 
consumers  .  .  .," — which,  however,  is  not  always  possible 
under  extreme  weather  conditions. 

In  the  motion  the  applicant,  referring  further  to  the  order  of 
January  31,  1919,  requiring  proper  showing  under  the  original 
order  of  September  18, 1918,  says:  "Relative  to  the  order  of  the 
Oommission  that  this  company  make  a  showing  as  to  the  other 
coBtracts  for  natural  gas  in  fields  south  of  the  Cement  field^  and 
to  make  a  showing  as  to  proposed  extensions  to  such  fields  and 
the  time  when  it  is  proposed  to  make  them^  it  is  respectfully 
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represented  that  the  company  has  no  matured  plans  with  refer- 
ence to  such  luatters,  and  has  closed  no  contracts  relating  thereto." 

The  records  of  this  Commission  show  that  large  areas  in  the 
southern  part  of  Oklahoma  have  been  tested  and  proved  for  gas, 
and  that  many  wells  are  in  existence ;  that  they  have  great  capac- 
ity, and  the  Commission  is  of  the  opinion  that  the  company,  for 
the  protection  of  its  present  investment  and  for  the  accommoda- 
tion of  its  patrons,  should  seek  to  take  advantage  of  the  gas  sup- 
ply existing  in  the  fields  along  the  Texas  border,  any  of  which 
fields  could  be  more  aptly  designated  as  a  southern  field  than  the 
Cement  field,  and  wherein  there  is  known  to  exist  at  present  an 
ample  supply. 

The  Commission  felt  at  the  time  the  original  order  was  made 
that  it  could  properly  await  the  completion  of  the  necessary  ex- 
tensions and  then  base  a  rate  upon  the  investment,  and  only  sug- 
gested the  maximum  rate  at  the  time  because  the  company  so 
earnestly  represented  that  it  was  necessary  to  do  so  in  order  to 
procure  funds  for  the  completion  of  the  extension,  and  the  Com- 
mission is  of  the  opinion  that  the  rate  would  be  justified  upon 
the  acquisition  of  an  adequate  supply  in  the  southern  fields,  but 
at  the  present  time  the  extension  built  is  neither  used  nor  use- 
ful in  the  matter  of  supplying  the  patrons  of  the  company,  and 
from  the  best  information  now  before  the  Commission  the  said 
extension  will  not  be  either  used  or  useful  in  supplying  the 
patrons  of  the  company  until  it  is  connected  up  with  some  field 
having  a  proven  capacity  to  furnish  an  adequate  supply  of  gas, 
and  obviate  the  dissension  and  unsatisfactory  conditions  exist- 
ing in  the  winter  preceding  the  institution  of  this  cause. 

The  company  in  its  motion  does  represent  that  it  has  laid 
many  extensions  in  the  old  fields  from  which  it  has  drawn  its 
supply  for  years  past,  and  that  it  now  has  an  adequate  supply 
from  said  fields,  but  a  supply  for  the  present  time  or  even  for 
the  past  winter  is  no  indication  of  ability  to  serve  its  patrons  un- 
der conditions  such  as  existed  in  the  winter  of  1917-1918  which 
these  entire  proceedings  have  been  calculated  to  remedy.  In 
fact,  as  heretofore  quoted,  the  company  advises  the  Commission 
in  the  motion  aforesaid  that  it  may  not  be  in  position  to  reason- 
ably protect  its  patrons. 

The  state  of  Oklahoma  has  for  a  considerable  while  spent  large 
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Slims  of  money  in  the  conservation  of  natural  gas,  and  it  has  so 
happened  that,  since  this  conservation  has  been  carried  on,  the 
larger  fields  newly  developed  have  been  discovered  in  territory 
remote  from  the  lines  of  the  applicant;  the  territory  referred  to 
being  along  the  Kansas  line  on  the  north  and  along  the  Texas 
line  on  the  south.  The  company  claims  that  it  has  been  desirous 
of  reaching  these  fields  with  its  line,  but  has  been  unable  to  do  so 
on  account  of  lack  of  funds.  The  agents  and  attorneys  of  the 
company  say  that  investors  prefer  to  assist  pipe  lines  conducting 
gas  from  Oklahoma  into  Kansas  and  from  Oklahoma  into  Texas, 
for  the  reason  that  in  these  two  states  gas  rates  are  now  and  in 
times  past  have  -been  considerably  higher  than  gas  rates  in  the 
state  of  Oklahoma.  This  is  a  fact, — ^gas  is  being  distributed 
in  the  states  mentioned  at  prices  much  higher  than  in  the  state 
of  Oklahoma,  but,  as  heretofore  indicated,  the  company  has  a 
lai^  investment  which  it  ought  to  protect,  and  as  new  fields  are 
discovered  they  ought  to  be  reached.  It  is  more  particularly  the 
duty  of  this  Commission  to  fix  rates  upon  existing  investments, 
than  it  is  to  create  conditions  to  induce  investments. 

The  Commission  is  of  the  opinion  that  the  sources  in  the  east- 
em  and  central  part  of  the  state  from  which  the  company  has 
heretofore  drawn  its  supply  cannot  be  depended  upon  for  any 
length  of  time,  and  that  its  patrons  will  be  without  gas  in  a  short 
while  unless  other  fields  are  reached,  and  the  Commission  is  of 
the  opinion  that  the  lines  should  be  extended  to  these  fields.  The 
Commission  feels  now  as.it  did  on  the  31st  day  of  January,  1919, 
that  the  things  contemplated  by  the  order  of  September  18,  1918, 
have  not  been  accomplished,  and  that  the  company  is  not  at  pres- 
ent in  position  to  insist  upon  the  installation  of  the  maximum 
rate  contended  for. 

The  records  show  that  when  this  case  was  presented  the  fur* 
nishing  company  and  the  distributing  companies  were  dividing 
the  money  received  for  gas  sold  according  to  agreement  which, 
under  the  old  rate,  seemed  to  be  just  and  proper,  but  in  the  hear- 
ing it  was  suggested  that  these  contracts  should  be  abandoned 
and  that  a  flat  rate  should  be  fixed  by  the  company  for  the  sale 
of  gas  at  the  various  city  gates.  By  the  time  the  hearings  were 
concluded  and  the  order  was  reached,  it  seemed  that  the  chief 
thing  to  do  was  to  take  immediate  steps  to  assure  the  public  of 
P.U.I11919B.  20 
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a  supply  of  gas  for  the  approaching  winter,  and  it  was  thought 
best  not  to  cause  delay  by  interference  with  the  existing  plan  of 
dividing  the  remuneration  between  the  furnishing  and  the  dis- 
tributing companies;  however,  reports  made  by  the  companies 
since  the  issuance  of  the  original  order  indicate  that  the  afore- 
said suggestion  should  be  carried  out,  and  that  a  flat  rate  diould 
be  fixed  for  gas  delivered  by  the  furnishing  company  at  the  vari- 
ous city  gates. 

There  has  been  in  times  past,  and  is  now,  too  much  contention, 
on  the  one  hand,  concerning  the  price  of  gas,  and  too  little  dispo- 
sition, on  the  other  hand,  to  furnish  the  same  in  sufficient  quan- 
tity. The  Commission  suggests  that  a  more  satisfactory  under- 
standing between  the  applicant  and  the  people  should  be  culti- 
vated, and  that  more  diligent  effort  to  reach  and  maintain  a  gas 
supply  should  be  made,  and  when  this  is  done  there  should  be  no 
doubt  of  the  installation  of  rates  justly  remunerative  for  the 
product  furnished  and  the  service  rendered. 

The  motion  indicates  that  the  company  has  expended  large 
sums  in  building  the  line  to  Cement;  and  in  doing  so  in  good 
faith  and  with  the  justification  of  the  order  aforesaid  it  is  rea- 
sonable to  expect  that  the  company  would  demand  a  return  on 
the  investment,  and  it  is  undoubtedly  entitled  to  do  so;  but,  be- 
fore it  can  be  claimed  that  the  things  contemplated  by  the  former 
order  have  been  accomplished,  there  should  be  a  competent  and 
comprehensive  showing  not  only  of  the  possibilities  of  the 
Cement  field,  but  of  the  gas  actually  available  for  use  in  time  of 
need.  It  is  not  sufficient  to  say  that  there  is  now  plenty  of  gas 
in  the  eastern  fields,  because  the  order  which  the  company  is  in- 
voking was  obtained  upon  the  representation  and  belief  that  these 
fields  were  about  exhausted.  Even  after  consideration  of  the 
motion  aforesaid,  the  Commission  is  still  of  the  opinion  that  the 
public  can  no  Icmger  look  with  safety  to  the  old  fields  heretofore 
used  by  the  company,  and  therefore  insists  that  there  should  be  a 
proper  showing  that  the  new  line  has  reached  a  real  gas  field 
capable  of  meeting  the  demands  of  the  public  in  times  when  gas 
is  actually  needed. 

Wherefore,  premises  considered  and  the  Commission  being 
fully  advised,  it  is  ordered  that  the  motion  under  consideration 
be  abated,  and  that  the  order  of  January  31,  1919,  remain  effec- 
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tive  aptil  there  is  more  substantial  evidence  of  a  satisfactory  sup- 
ply secured  by  the  new  extension  contemplated  by  the  original 
order. 

Done  at  Oklahoma  City,  Oklahoma,  in  the  regular  order  of 
business  on  this  the  18th  day  of  April,  1919. 

Corporation  Commission,  W.  D.  Humphrey,  Chairman;  Camp- 
bell Sussell  and  Art  L.  Walker,  Commissioners. 


OKLAHOMA  CORPORATION  COMMISSION. 

W.  H.  HAKDEMAN  et  al. 

V. 

PURCELL  TELEPHONE  COMPANY. 
[Cause  No.  3633;  Order  No.  1666.] 

Apportionment  —  Telephone  —  Stvitching  service. 

1.  In  determining  the  reasonableness  of  switching  rates,  traffic,  and 
commercial  expenses  directly  involved  were  apportioned  to  rural  switch- 
ing service  according  to  the  use  made  of  the  exchange  facilities,  or  on 
a  "per  call  basis." 

Return  —  Confiscation  —  Service  at  a  loss, 

2.  A  telephone  company  cannot  be  required  to  furnish  switching 
or  any  other  service  at  a  loss,  as  this  would  be  confiscation  of  property 
prohibited  by  Federal  and  state  Constitutions. 

Apportionment  —  Switching  service  — ^  Cost  —  Who  shall  hear, 

3.  Switching  telephone  service  is  of  value  to  rural  subscribers  as 
well  as  to  city  subscribers,  and  each  class  of  service  should  therefore 
bear  its  fair  share  of  the  costs  of  rendering  it,  including  the  proper 
apportionment  of  plant  and  other  costs. 

[April  22,  1919.] 

Complaint  as  to  inadequacy  of  service  sustained:  switching 
rate  held  not  unreasonable. 

Appearances:  Cicero  L.  Murray  for  complainants;  E.  C.  Pat- 
ton  for  defendant ;  Paul  Walker  for  Corporation  Commission. 

By  the  Commission:  This  case  involves  the  rural  switched 
telephone  ser^dce  and  rates  charged  therefor  at  Maysville,  Okla- 
homa. 

The  complainants  are  W.  H.  Hardeman  and  a  number  of  other 

rural  line  subscribers  connecting  with  the  telephone  exchange  of 
P.U.R.1919E. 
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the  defendant,  the  Purcell  Telephone  Company,  at  Maysville, 
Oklahoma. 

Briefly  stated,  the  complaint  alleges: 

1st.  That  the  service  rendered  by  the  company  is  poor  and 
insufficient. 

2d.  That  this  is  principally  due  to  the  condition  of  the  com- 
pany's central  office  equipment,  which  has  been  in  use  a  great 
many  years  and  has  deteriorated  to  such  an  extent  that  it  is  now 
wholly  inadequate  to  perform  its  proper  functions  and  accommo- 
date the  growing  demand  for  service. 

3d.  That  the  management  is  indifferent  towards  complaints 
filed. 

Complainants  further  set  forth  that  the  rates  charged  for  this 
service,  namely,  50  cents  per  month  per  station,  are  unreasonable 
and  excessive;  and  complainants  petition  the  Corporation  Com- 
mission to  reduce  these  rates  to  25  cents  per  station  per  month, 
considered  to  be  reasonable  remuneration. 

The  case  was  set  and  heard  on  January  28,  1919.  All  parties 
interested  were  present  and  intix)duced  testimony.  The  evidence 
shows  that  the  service  for  the  past  two  years  has  not  been  what  it 
should  be,  but  has  somewhat  improved  during  the  latter  part  of 
this  period ;  that  the  lines  serving  rural  switched  subscribers  are 
owned  and  maintained  by  complainants ;  that  these  facilities  were 
poorly  kept  up,  and  to  this  fact  might  be  attributed,  in  part,  the 
poor  service  complained  of.  ' 

The  evidence  further  shows  that  the  defendant  company  has 
thoroughly  overhauled  and  remodeled  its  switchboard.  A  ring- 
ing machine  and  other  modern  devices  have  been  installed  for  the 
improvement  of  the  service. 

The  evidence  also  developed  that  adjustment  of  complaintr 
was  left  to  operators  of  the  company,  too  busy,  perhaps,  with  in 
dividual  duties  to  give  such  matters  requisite  attention.  It  ex 
plains  in  a  measure  why  protests  against  the  service  were  un- 
heeded and  relief  sought  not  promptly  forthcoming.  This  can 
readily  be  taken  care  of  if  the  management  will  exercise  closer 
supervision  over  its  affairs  at  Maysville,  keep  informed  of  serv- 
ice complaints,  and  have  them  properly  adjusted.  It  will  be  so 
ordered. 

The  record  justifies  the  conclusion  that  the  defendant  com- 
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panj,  80  far  as  its  central  office  equipment  and  outside  plant  are 
concerned,  can  furnish  adequate  service  and  should  be  required 
to  do  so,  but  the  company  should  not  be  held  accountable  for 
impairment  of  service  by  reason  of  any  failure  on  part  of  com- 
plainants to  keep  their  own  lines  in  proper  working  order. 

Defendant  company  introduced  a  statement  showing  the  cost 
of  rendering  service  to  rural  subscribers  switched  at  its  Mays- 
ville  exchange,  basing  expenses  on  increases  in  cost  of  operation 
since  its  last  annual  report  June  30,  1918.  ^ 

[1]  Traffic  and  commercial  expenditures  directly  involved 
are  apportioned  to  rural  switched  service,  according  to  use  made 
of  the  exchange  facilities,  or  on  what  is  known  as  the  ^^per  call 
basis.''  It  is  shown  that  the  final  figures  were  arrived  at  from 
an  actual  study  and  time  test  made  of  the  total  number  of  calls 
"handled  daily.  It  was  found  that  on  this  basis  the  cost  of  ren- 
dering rural  switched  service  to  147  subscribers  amounts  to 
$871.17  per  year  or  $5.92  per  station.  Total  expenditures  de- 
ducted from  total  receipts  of  $882  leaves  a  net  income  of  $10.83, 
less  than  6  cents  per  station  per  year  or  A  of  1  cent  per  station 
per  month. 

During  the  year  1918  this  Commission  had  under  considera- 
tion the  matter  of  reasonable  rates  for  telephone  companies.  An 
exhaustive  study  and  investigation  of  the  financial  affairs  of  a 
great  number  of  companies  were  made.  These  companies  oper- 
ated under  different  conditions  and  in  various  parts  of  the  state. 
It  was  found  that  $6  per  year  per  station  for  rural  switched 
service  is  not  an  unreasonable  rate  for  this  class  of  service.  De- 
fendant company's  cost  as  shown  confirms  the  conclusion  arrived 
at  by  this  Commission  with  reference  to  charges  for  switching 
service. 

If  the  rate  is  lowered  from  50  cents  to  25  cents,  as  contended 
for,  it  will  reduce  the  earnings  from  this  class  of  service  from 
$882  to  $441.  This  amount  compared  to  $871.17  operating 
expenses  will  result  in  a  loss  of  $430.17  per  year.  It  will  mean 
that  either  the  rates  for  other  classes  of  subscribers  will  have  to 
be  increased  to  make  up  this  loss,  or  the  company  will  be  driven 
out  of  existence,  for  the  reason  that  this  business  cannot  be 
handled  at  a  loss  indefinitely. 

[2]  The  Commission  cannot  subscribe  to  a  doctrine  requiring 
P.U.R.1910E. 
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defendaBt  company  to  furnish  this  or  any  other  service  at  a  loss, 
as  that  would  be  confiscation  of  property  prohibited  by  Federal 
and  state  Constitutions. 

[3]  Upon  the  question'  whether  or  not  revenue  from  one  class 
of  service  shall  bear  the  expense  of  another  class,  the  Conmiis- 
sion  holds  that  the  service  under  consideration  is  of  value  to  rural 
switched  subscribers,  as  well  as  to  city  subscribers  or  to  those  on 
lines  owned  by  the  company.  Therefore,  all  classes  of  service 
should  bear  their  fair  share  of  the  cost  of  this  service. 

In  cases  of  similar  character  having  come  under  the  considera- 
tion of  the  Commission,  it  haa  been  contended  that  no  part  of  the 
plant  cost  should  be  apportioned  to  the  switched  lines,  because 
possibly  the  pole  lines  used  to  accommodate  this  business  were 
there  before  connection  of  the  switch  lines  were  made.  Another 
theory  often  advanced  in  cases  of  this  sort  is  to  assign  to  rural 
subscribers  only  the  increased  operating  expenditures  made  nec- 
essary by  the  handling  of  switched  lines. 

There  is  no  sound  foundation  for  such  arguments.  It  may  as 
v/ell  be  contended  that  when  wire  for  the  second  subscriber  is 
strung  on  an  existing  pole  line  that  no  part  of  the  expense  of 
that  pole  line  and  no  part  of  the  operating  expenditures  should 
be  apportioned  to  such  subscribers,  but  the  first  subscriber  shall 
pay  rates  high  enough  to  produce  operating  expenses  and  a  re- 
turn upon  the  total  investment,  unaided  by  any  one  or  more  sub- 
sequent subscribers  to  whom  service  msLj  be  furnished.  Under 
that  contention  if  a  third  or  fourth  party  should  be  connected  on 
a  party  line  he  should  not  bear  his  just  proportion  of  expenses, 
nor  pay  anything  for  a  return  on  the  investment,  because  all  that 
is  to  be  borne  by  those  previously  connected. 

The  Commission  finds  the  expenditures  as  shown  to  be  rea- 
sonable. The  method  and  formulas  employed  for  determining 
and  apportioning  the  unit  costs  to  the  various  classes  of  service 
to  be  as  accurate,  perhaps,  as  can  be  arrived  at. 

The  Commission  finds  that  the  revenue  from  this  class  of  serv- 
ice barely  more  than  pays  the  operating  expenses,  let  alone  any 
return  on  the  investment.  Therefore,  finds  the  rates  being  en- 
forced for  service  under  consideration  to  be  reasonable  and  just. 

Whereas,  premises  considered  and  the  Commission  being  ad- 
vised, it  is  ordered  that  the  Purcell  Telephone  Company  shall 
P.U.R.1919E. 
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maintain  its  plant  and  equipment  in  such  condition  as  to  enable 
it  to  render  adequate  service  at  all  times,  and  the  company  shall 
be  permitted  to  continue  to  enforce  the  rates  formerly  authorized 
by  order  No.  1497  of  this  Commission  for  rural  switched  service, 
namely,  $6  per  station  per  year;  with  a  minimum  charge  of  $16 
and  a  maximum  charge  of  $120  per  annum  for  any  one  line 
switched. 

Done  at  Oklahoma  City  on  this  22d  day  of  April,  1919. 

Corporation  Commission,  W.  D.  Humphrey,  Chairman; 
Campbell  Bussell,  Commissioner. 


PBNNSYIiVAXIA  PUBI/IG  SKRVIOB  COMMISSION. 

ENOS  H.  HESS 

V. 

UNITED  STATES  RAILEOAD  ADMINISTBATION  et  al. 

[Complaint  Docket  No.  2664.] 

Crossings  ^  EUmination  —  Convenience  ^  Statute, 

A  statute  giving  a  Commission  power  to  lay  out,  establish,  and 
open  new  public  highways,  or  to  abandon  or  vacate  highways  or  por- 
tions of  highways,  in  connection  with  the  abolition,  abandonment,  relo- 
cation, or  reconstruction  of  an  existing  grade  crossing,  does  not  author- 
ize the  construction  of  a  new  public  highway  and  an  overhead  crossing 
in  order  to  afford  access  to  a  school. 

[June  9,  1919.] 

CoMPi.AiK'T  alleging  dangerous  highway  crossing  over  rail- 
road; dismissed. 

By  the  Commission:  The  complaint  in  this  case  alleged  that 
the  crossing  at  grade  of  the  tracks  of  the  Philadelphia,  Harris- 
tnrg,  &  Pittsbnrgh  R^^ilroad  Company,  leased  to  and  operated  by 
the  Philadelphia  &  "Reading  Railway  Company,  across  the  public 
highway  in  the  village  of  Grantham,  Cumberland  county,  lead- 
ing from  said  village  to  the  borough  of  Dillsburg  and  the  city  of 
York,  York  county,  was  dangerous  to  the  traveling  public,  and 
the  abolition  thereof  necessary  and  proper  for  the  accommoda- 
tion, convenience,  and  safety  of  the  public. 

At  the-  hearing  it  developed  that  what  was  really  desired  was 
P.U.R.1919E. 
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not  the  elimination  of  the  crossing  in  question,  but  the  constmc- 
tion  of  a  new  public  highway  and  an  overhead  crossing  at  a  point 
about  1,200  feet  east  of  the  existing  crossing,  so  as  to  provide  a 
means  of  access  to  the  Messiah  Bible  School,  located  on  the  south 
side  of  the  railroad  and  practically  isolated  save  for  a  private 
right  of  way,  at  grade,  over  the  tracks  of  the  railroad  company. 
Section  12  of  article  5  of  the  Act  of  July  26, 1913,  P.  L.  1874, 
known  as  ^^the  Public  Service  Company  Law,"  as  amended  by 
the  Act  of  July  17,  1917,  P.  L.  1026,  gives  the  Conunission 
power  to  lay  out,  establish,  and  open  new  public  highways,  or  to 
abandon  or  vacate  highways,  or  portions  of  highways,  in  connec- 
tion with  the  abolition,  abandonment,  relocation,  or  reconstruc- 
tion of  an  existing  grade  crossing,  but  these  acts  were  not  intended 
primarily  to  be  used  for  the  purpose  of  opening  new  and  per- 
haps more  convenient  highways,  nor  for  such  purposes,  can  we 
find  legal  reasons  upon  which  to  support  an  affirmative  order 
merely  because  a  new  crossing  would,  as  an  incident,  be  estab- 
lished. This  complaint  rests  upon  the  desire  of  the  complainant 
to  secure  a  more  accessible  highway  to  property  in  which  he  is 
interested.  All  the  arguments  advanced  before  us  might,  with 
propriety,  be  addressed  to  another  forum.  It  is  sufficient  to  state 
that  the  testimony  does  not  disclose  a  situation  to  which  the  acts 
referred  to  could  properly  apply  or  which  would  warrant  this 
Conunission  in  sustaining  the  complaint. 


TENNESSEE  RAILROAD  ft  PUBLIC  UTIIilTIES  COMMISSION. 

BE  T.  H.  TTJTWILEE  and  Frank  S.  Elgin,  Eeceivers  of  the 
Memphis  Street  Railway  Company. 

Oon8tUuUonal  law  ^  Impairment  of  contract  —  Rate  franchise, 

1.  The  Tennessee  Commission  has  jurisdiction  to  increase  the  rates 
of  a  street  railway  in  a  proper  case,  notwithstanding  a  rate  provision 
in  the  company's  franchise  ordinance,  the  state  not  having  delegated  its 
rate-making  power  to  the  city. 

Be^m  —  Emergency  —  What  conetitutes. 

2.  An  emergency  entitling  a  street  railway  company  to  an  increase 
in  rates  exists  where  its  operating  expenses  have  been  so  increased  by 
an  award  of  the  War  Labor  Board  and  other  war  costs,  as  to  throw 
the  company  into  the  hands  of  receivers  and  destroy  its  credit. 

P.U.R.1019E. 
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Betum  —  Bmergency  —  Effect  of  i*€ceiver8hip. 

3.  The  grant  of  emergency  relief  to  a  street  railway  company  slioiild 
not  be  delayed  because  of  the  fact  that  it  is  in  the  hands  of  receivers. 

TaUuUian  —  Necessity  for  —  Emergency. 

4.  The  rates  of  a  public  utility  may  be  increased  temporarily  in 
granting  emergency  relief,  without  an  appraisal  of  the  company's  prop- 
er^. 

Return  »  Reconstruction  —  Recoupment  of  war  losses, 

5.  Rates  should  not  be  fixed  with  the  view  of  allowing  a  street 
railway  company  to  recoup  its  losses  brought  about  by  abnormal  war 
conditions. 

Emergency  —  Return. 

Definition  of  emesgency  entitling  utility  to  relief  in  application 
for  increase  in  rates^  p.  320. 
Bates  —  Street  raUumy  —  Cities  granting  increases. 

Discussion  of   extent  to  which   emergency   increases   in  street 
railway  rates  have  been  authorized,  p.  326. 

[June  12,  1919.] 

(Welch,  Commissioner,  dissents.) 

Application  for  approval  of  increased  rates;  temporary 
emergency  rates  of  6  cents  per  person  where  5  cents  or  less  was 
charged^  authorized. 

Appearances:  Luke  E.  Wright,  Lovick  P.  Miles,  counsel  for 
receivers;  Henry  J.  Livingston,  Joseph  Hanover,  counsel  for 
city  of  Memphis. 

By  the  Commission:  The  receivers  of  the  Memphis  Street 
Railway  Company,  T.  H.  Tutwiler,  and  Frank  S.  Elgin,  acting 
under  authority  from  the  judge  of  the  United  States  district 
court  for  the  western  division  of  the  western  district  of  Ten- 
nessee, filed  before  this  Commission  their  petition  for  emer- 
gency relief,  to  be  given  by  granting  them  permission  to  in- 
crease fares  on  the  lines  of  the  Memphis  Street  Railway  Com- 
pany. A  copy  of  the  order  appointing  said  receivers  was  at- 
tached to,  and  made  a  part  of,  the  petition,  and  a  copy  of  the 
petition  of  the  receivers,  addressed  to  the  judge  of  the  United 
States  district  court,  asking  permission  to  file  this  petition  be- 
fore the  Railroad  and  Public  Utilities  Commission,  with  a  mem- 
orandum embodying  the  approval  of  said  petition  by  the  judge 
of  the  district  court,  were  filed  as  exhibits  to  the  petition,  and 
made  a  part  thereof. 

Petitioners  ask  for  authority  to  charge,  instead  of  the  charges 
P.U.1L1919K 
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now  made,  a  cash  fare  of  7  cents,  upon  the  same  car  between 
any  two  points  upon  the  railway  of  the  Memphis  Street  Rail- 
way Company,  and  1  cent  for  each  transfer  issued  to  any  pas- 
senger paying  a  7-cent  cash  fare,  the  use  of  such  transfer  to  be 
governed  by  the  conditions  now  in  effect,  the  charge  herein 
proposed  to  continue  in  effect  for  such  time  as  the  Railroad 
and  Public  Utilities  Commission  shall  determine,  provided  that 
an  additional  cash  fare,  not  in  excess  of  7  cents,  may  be  charged 
where  any  passenger  on  the  Ealeigh  Springs  Line,  east  or  west 
bound,  demands  carriage  beyond  the  town  of  Binghamton,  and 
that  the  order  of  the  Conmiission  in  this  case  become  effective 
on  and  after  May  1,  1919. 

The  petition  filed  in  the  United  States  district  court,  which 
fully  sets  forth  the  reasons  urged  in  support  of  this  application, 
was  made  an  exhibit  to  the  petition.  The  applicants  prayed 
for  emergency  relief,  and  that  the  charges  proposed  be  not  fixed 
permanently,  but  to  remain  effective  until  the  losses  heretofore 
sustained  during  the  war  period  have  been  measurably,  if  not 
entirely,  recouped,  and  until  there  is  a  material  change  in  the 
cost  of  rendering  efficient  service  to  the  public  of  Memphis  and 
vicinity. 

The  attorneys  for  the  city  of  Memphis,  on  receiving  notice 
of  this  proceeding,  filed  a  bill  in  part  II.  of  the  chancery  court 
of  Davidson  County,  for  an  injunction,  pending  the  decision 
of  the  chancellor,  on  the  merits  of  the  bill,  which  attacked  the 
constitutionality  of  the  act  of  the  legislature  creating  the  Railroad 
and  Public  Utilities  Commission.  The  attorney  general  for 
the  state  was  advised  of  this  proceeding,  and  appeared  before  the 
chancellor  in  defense  of  the  jurisdiction  of  the  Commission, 
and  of  the  constitutionality  of  the  act,  under  which  the  Com- 
mission is  proceeding. 

After  a  full  hearing,  the  chancellor  held  the  act  constitu- 
tional, and  sustained  the  jurisdiction  and  authority  of  the  Com- 
mission.  Thereupon,  attorneys  for  the  city  of  Memphis  filed 
the  "objection  and  protest"  of  the  city  of  Memphis,  based  upon 
the  issues  involved  in  the  litigation  in  the  chancery  court. 
The  Commission  overruled  the  objection  and  protest  and  gave 
the  city  of  Memphis  the  ri^s^ht  to  answer  the  petition.  Attor- 
neys for  the  city  of  Memphis  then  filed  their  answer  to    the 
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petition^  denying  that  the  proposed  increased  fare  is  proper  and 
reasonable,  either  as  permanent  or  temporary  fares. 

[1]  The  respondent  does  not  admit  the  averments  of  the  re- 
ceivers of  the  Memphis  Street  Railway  Conxpany,  either  as 
to  the  character  of  indebtedness  of  said  street  railway  company, 
or  as  to  the  cause  of  the  alleged  financial  distress  of  said  street 
railway  company.  Respondent  does  not  admit  alleged  increase 
in  cost  of  materials  and  supplies,  nor  the  allegations  as  to 
increase  in  wages,  but  demands  proof  of  the  same.  Respondent 
denies  the  accuracy  of  statements  of  the  company  as  to  results 
of  operations,  and  the  deficit  produced  thereby,  and  demands 
proof  of  any  of  these  matters  that  may  be  made  the  basis  of 
any  relief  sought  by  said  receivers.  Respondent  denies  that 
the  street  car  service  in  Memphis  cannot  be  brought  to  normal, 
and  maintained  at  normal,  unless  the  receivers  are  enabled  to 
exact  for  the  service  higher  fares  than  are  now  being  paid,  and 
insists  that  the  revenues  are  now  showing  a  marked  increase 
over  those  of  1918,  and  that  the  cost  of  material  is  beginning 
to  decline.  Respondent  charges  that  the  bonds  and  other  in- 
debtedness of  the  company,  shown  by  the  exhibits  filed  by  the 
receivers  herein,  exceed  in  amount  the  value  of  its  properties, 
80  that  the  holders  of  such  obligations  cannot  properly  demand 
or  expect,  at  the  expense  of  the  public,  a  return  upon  their 
investments.  Respondent  admits  that  the  board  of  commis- 
sioners for  the  city  of  Memphis  declined  to  give  the  Memphis 
Street  Railway  Company  an  increased  fare,  although  they  gave 
the  matter  much  consideration.  The  answer  sets  out  the 
ordinances  of  the  city  of  Memphis,  under  which  it  is  claimed 
the  Memphis  Street  Railway  Company  entered  into  a  contract 
with  the  city  of  Memphis,  limiting  fares  to  5  cents.  Re- 
spondent states  that  this  Commission  is  without  power  or  juris- 
diction to  increase  fares,  as  asked  by  the  receivers  of  said  Mem- 
phis Street  Railway  Company,  because  of  said  contract  existing 
between  respondent  and  said  company,  and  maintains  that  "if 
a  true  interpretation  of  chapter  49  of  the  Acts  of  1919  be  such 
as  to  undertake  to  authorize  this  Commission  to  so  increase  said 
rates,  then  said  act  is  unconstitutional  and  void  because  violative 
of  §  20  of  article  1  of  the  Constitution  of  Tennessee,  which 
P.U.R.1919E. 
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provides,  '^No  retrospective  law,  or  law  impairing  the  obliga- 
tion of  contracts,  shall  be  made.' " 

And  also  violates  §  10,  article  1,  of  the  Constitution  of  the 
United  States,  which  provides,  ^*No  state  shall  pass  any  law 
impairing  the  obligation  of  contracts ;  "  and  §  1  of  article  14, 
of  the  Amendments  of  the  Constitution  of  the  United  States, 
which  provides  as  follows:  "No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  equal  protection  of 
the  laws." 

Eespondent  asserts  that  the  present  fares  charged  by  said 
street  railway  company  are  suflScient  to  pay  operating  expenses, 
and  a  reasonable  return  upon  the  value  of  the  property.  Re- 
spondent denies  that  any  emergency  exists  justifying  an  increase 
in  said  rate  of  fares,  and  avers  that  chapter  49,  Acts  of  1919, 
does  not  authorize  an  increase  in  rates,  except  after  hearing 
by  the  Commission  upon  evidence,  and  the  finding  by  the  Com- 
mission, that  existing  rates  are  insufficient,  and  that  said  act  does 
not  authorize  an  increase  of  rates,  otherwise  than  upon  such 
hearing,  and  especially  rates  fixed  by  contract,  even  in  an 
emergency. 

This  being  the  first  case  arising  under  the  Public  Utilities 
Act  of  this  state,  the  Commission  deemed  it  prudent  and  advis- 
able to  consult  the  attorney  general  for  the  state,  on  the  legal 
propositions  involved,  and  to  be  guided  by  his  opinion  in  the 
matter.  The  same  legal  contentions  which  were  denied  by  the 
chancellor  were  made,  both  in  the  protest  and  in  the  answer  of 
the  city  of  Memphis,  and  the  further  contention  was  made  that 
the  Commission  is  without  jurisdiction  to  grant  relief  to  public 
utilities  under  the  provisions  of  said  act,  where  the  municipality 
has  fixed  the  rates  sought  to  be  charged,  as  in  this  case. 

In  response,  the  attorney  general  said : 

"I  have  examined  the  briefs  filed  by  counsel  on  both  sides 

before  you.     In  addition  to  these,  I  have  called  upon  them  for 

additional  authorities  and  briefs,  and  all  of  which  has   been 

serviceable  in  this  investigation.     I  have  further  examined  the 

^ew  Jersey  statute  and  the  opinion  of  the  supreme  court  con- 
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struing  and  holding  that  emergency  relief  can  be  had  there- 
under. As  this  opinion  is  quoted  from  quite  extensively  in  the 
briefs  before  you,  I  will  not  here  repeat  it. 

"The  relief  in  the  New  Jersey  cases  was  granted  under  §  17, 
subsection  (h),  and  the  relief  sought  in  the  present  case  is 
under  §  5,  subsection  (d)  of  the  Tennessee  Act.  These  two 
sectiong  of  these  acts,  while  not  identical  in  phraseology,  are 
yet  in  substance  the  same.  It  is  my  opinion  that  the  reason- 
ing of  the  Xew  Jersey  court  upon  the  New  Jersey  act  with 
respect  to  granting  emergency  relief  is  sound,  and  that  much  of 
it  would  and  does  apply  to  subeection  (d)  of  §  5  of  the  Ten- 
nessee Act. 

"I  find  that  within  the  last  year  the  Public  Utilities  Com- 
missions of  nineteen  states  in  the  Union  have,  under  similar 
statutes,  asserted  and  exercised  the  power  to  grant  or  deny 
emergency  relief,  and  that  many  of  the  same  are  based  upon 
the  increase  of  wages  fixed  by  the  War  Labor  Board  at  Wash- 
ington pending  the  war.  I  have  not  had  access,  however,  to  all 
of  these  acts,  but  only  to  the  rulings  of  the  Commission  thereon." 

The  states  in  which  this  has  been  done  are  then  enumerated. 
The  meaning  of  "emergency"  is  then  defined  with  the  follow- 
ing comment:  "The  question,  of  course,  as  to  the  fact  of  the 
existence  of  an  emergency,  its  character,  nature,  and  quantum 
of  proof  to  establish  the  same,  as  well  as  the  limitations  of  proof, 
are  all  matters  for  your  Honorable  Body,  and  not  for  me,  to 
determine.  My  province  is  only  to  attempt  to  define  to  you 
the  power  of  the  Commission." 

Answering  the  contention  of  the  city  of  Memphis,  that  this 
Oonunission  is  without  power  or  jurisdiction  to  increase  fares, 
in  view  of  the  contractual  ordinance  of  the  city  of  Memphis 
fixing  the  fare  of  the  Memphis  Street  Railway  Company  at  5 
cents,  the  attorney  general  reviews  the  legal  contentions  of  the 
city  of  Memphis,  and  the  ordinances,  showing  the  relationship 
existing  between  the  Memphis  Street  Railway  Company  and  the 
city  of  Memphis,  and  then  sets  out  the  provisions  of  §  4  of 
<*hapter  49  of  the  Acts  of  1919,  in  which  the  power  is  conferred 
upon  the  Commission  to  regulate  the  rates  of  public  utilities,  and 
draws  the  conclusion  in  view  of  the  decisions  of  the  courts : 

"That  the  legislature  could  not  itself,  or  through  a  delegation 
P.U.IL1919E. 


Digiti: 


zed  by  Google 


318  TENNESSEE  RAILROAD  &  PUBLIC  UTILITIES  COMMISSION. 

of  power  to  the  city  of  Memphis  if  it  had  attempted  to  do  so 
(which  I  do  not  think  it  has  done,  as  will  be  hereinafter 
shown),  surrender  the  right  by  contract  or  to  barter  away  the 
right  by  contract  for  a  period  of  years,  to  regulate  and  fix  the 
rate  of  fares  in  the  city  of  Memphis  or  elsewhere,  if  the  public 
welfare  in  that  community  demanded  that  said  rates  should  be 
regulated,  either  by  increasing  or  lowering  them.  I  think  that 
this  same  rule  obtains  and  has  been  enunciated  by  the  courts 
of  last  resort  in  a  very  large  majority  of  the  states  in  the  Union." 

"So,  as  far  as  the  Constitution  of  Tennessee  is  concerned, 
I  do  not  believe  that,  giving  the  act  the  interpretation  that  it 
gives  to  your  Board  the  power  to  fix  these  rates  and  regulate 
them,  notwithstanding  this  ordinance,  is  unconstitutional  or  void. 
I  believe  the  act  undertakes  to  give  you  such  power  under  said 
§§  3  and  11,  and  I  do  not  believe  it  is  obnoxious  to  the  Ten- 
nessee Constitution  for  this  reason.  Judge  James  B.  Newman, 
of  the  second  chancery  division,  so  held,  and  this  question  is 
now  in  the  supreme  court  of  Tennessee  for  decision  in  a  case 
where  the  city  filed  a  bill  against  your  Honorable  Body  to 
enjoin  the  present  hearing." 

After  arguing  this  question  at  some  length,  and  reciting 
authorities  supporting  his  position,  he  draws  the  following  con- 
clusions : 

"So,  I  do  not  think  that  the  state  delegated  the  rate-making 
power  to  the  city. 

"I  do  not  think  it  delegated  to  the  city  the  power  by  con- 
tract to  surrender  the  state's  right  for  a  period  of  fifty  years 
to  regulate  the  rates,  or  any  other  period  of  time. 

^1  think,  while  it  delegated  to  the  city  the  power  to  require 
its  consent  from  the  railway  company  before  it  could  occupy 
the  streets,  and  to  make  contracts  with  the  railway  company 
for  the  regulation  and  operation  of  the  cars  and  the  location 
of  the  tracks,  that  it  did  not  surrender  its  sovereign  police  powev 
of  regulating,  fixing,  and  changing  the  rates  whenever  the  pub- 
lic welfare  demanded  that  it  exercise  sai'l  power. 

"There  is  no  language  in  the  charter  of  this  company  or  in  the 

charter  of  the  city  of  Memphis,  which  indicates  a  purpose  upon 

the  part  of  the  state  to  surrender,  either  through  the  legislature 

or  through  the  city  of  Memphis,  the  sovereign  power   of   the 
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state  to  fix  rates  or  to  contract  that  right  away  for  a  period  of 
yeara.  I  do  not  believe,  therefore,  that  there  is  anything  in 
the  Federal  Constitution  or  the  rules  above  quoted  from  the 
Supreme  Court  construing  the  Federal  Constitution,  which  ren- 
ders this  act>  when  given  the  interpretation  that  you  mention, 
obnoxious  thereto.  The  two  most  recent  cases  along  this  line 
are:  St.  Louis  v.  Public  Utility  Commission,  —  Mo.  — ,  P.U.E. 
1919C,  10,  207  S.  W.  799;  People  ex  rel.  South  Glen  Falls  Co. 
V.  Public  Utility  Commission,  225  N.  Y.  216,  P.U.R.1919C, 
3r4,  121  K  E.  777. 

''Evidently  the  framers  of  this  act  took  this  view  of  it,  because 
in  the  third  section  they  give  to  your  body  the  right  to  fix  rates 
liowsoever  Ae  same  may  have  been  heretofore  fixed  and  estab- 
lished.' And  again,  this  act  prohibits  you  from  violating  all 
contracts  between  such  companies  and  the  cities  and  incorporated 
towns  in  the  state  except  contracts  with  respects  to  rates,  tolls, 
and  fares.  Not  only  so,  but  the  increased  cost  of  such  contracts 
as  you  are  not  permitted  to  violate  are  to  be  taken  into  con- 
sideration by  you  in  looking  to  the  cost  of  service  when  fixing 
rates,  even  though  said  rates  have  heretofore  been  fixed  by  con- 
tract" 

Summing  np,  the  attorney  general  says : 

"I  am  therefore  of  the  opinion  that  this  act  does  undertake 
to  delegate  to  you  the  power  to  fix  the  rates  of  all  public  utility 
corporations. 

"That  this  power  is  to  be  exercised  even  where  contracts  of 
this  nature  have  been  entered  into  fixing  rates  heretofore. 

"That  these  ordinances,  when  given  the  construction,  that 
they  are  contracts,  the  obligations  of  which  cannot  be  violated, 
80  as  to  cut  off  the  right  of  the  state  to  fix  the  rates  through 
the  legislature  or  to  delegate  the  power  to  your  body  to  fix  the 
same,  is  beyond  the  jurisdiction  of  the  charter  of  the  cily  of 
Memphis  as  well  as  the  charter  of  the  railway  company. 

"I  am  still  further  of  the  opinion  that  this  ordinance  does 
not  make  a  contract  the  obligations  of  which  would  be  violated 
either  under  the  state  or  Federal  Constitutions,  by  changing 
these  rates  and  ignoring  the  same. 

"The  question  as  to  whether  or  not  there  is  a  public  neces- 
sity for  this  change  is  one  for  you  to  determine  under  the 
P.UJL1919E. 
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power  delegated  to  you  by  the  legislature,  exercising,  as  you 
do  for  the  state  in  its  sovereign  capacity,  the  police  power. 
This  question,  like  the  other,  is  to  be  determined  upon  the 
nature,  elements,  and  quantum  of  proof  offered  before  you, 
and  of  which  you  are  the  exclusive  judges,  and  upon  which  I 
should  express  no  opinion.'^ 

In  a  supplementary  opinion  delivered  at  the  request  of  the 
attorneys  for  the  city  of  Memphis,  the  attorney  general,  after 
citing  Maryland  Public  Service  Commission,  in  the  case  of 
Public  Service  Commission  v.  Consolidated  Gas,  E.  L.  &  P. 
Co.  P.U.R1919A,  66,  said:  "It  is  a  fact,  of  course,  as  I 
attempted  to  make  plain  in  my  former  opinion,  in  dealing  with 
this  question  of  rates,  as  well  as  the  contract  between  the  city 
and  the  street  railway  company,  that  you  are  exercising  the  police 
power  of  the  state,  delegated  to  you  by  the  legislature.  In 
doing  this,  you  cannot,  of  course,  look  alone  to  the  interest 
of  the  street  railway  company  or  its  bondholders  or  stockholders, 
but  must  look  to  the  interest  of  the  general  public  in  Memphis, 
and  also  the  interest  of  the  street  railway  company  in  so  far 
as  the  maintenance  of  its  property  and  service  is  concerned. 
The  depreciation  of  the  property  and  service  caused  its  in- 
solvency, and  therefore  its  inability  to  render  the  service  and 
accommodate  the  people  and  give  to  them  prompt  and  efficient 
service,  and  the  amount  of  revenue  to  accomplish  this,  are  the 
things  which  are  controlling,  in  my  opinion,  in  the  exercise 
of  this  police  power." 

The  Commission  feels  warranted  in  following  the  finding  of 
the  chancellor,  and  the  advice  of  the  attorney  general  for  the 
state,  on  the  legal  propositions  involved  in  this  case.  The  Board 
will  look  to  the  facts  in  the  case,  and  determine  what  relief, 
if  any,  should  be  given  to  the  petitioners. 

[2,  3]  As  this  is  a  petition  for  emergency  relief,  it  is  neces- 
sary to  define  the  meaning  of  the  term  as  applied  to  cases  by  the 
courts  and  commissions  under  similar  conditions.  The  attorney 
general,  in  his  opinion,  said: 

"^Emergency'  has  been  defined  thus:  (a)  Sudden  or  unex- 
pected happening;  an  unforeseen  occurrence  or  condition; 
specifically  a  perplexing  contingency  or  complication  of  circum- 
stances; (b)  a  sudden  or  unexpected  occasion  for  action;  exi- 
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gency;  pressing  necessity.  So,  if  the  petition  and  proof  thereon 
convince  your  Honorable  Body  that  a  perplexing  contingency, 
or  a  complication  of  circumstances  has  arisen  and  exists  in- 
Memphis  under  which  the  public  welfare,  and  by  which  I  mean 
all  of  the  citizenship  of  Memphis  and  not  alone  the  well-being 
and  pecuniary  interests  of  the  street  railway,  requires  an  in- 
crease of  rates  in  order  to  preserve  efficient  service  to  the  public, 
and  at  the  same  time  the  corporation  from  insolvency,  then,  in 
my  opinion,  an  emergency  has  arisen  within  the  meaning  of  this 
statute  and  that  you  could  act. 

"The  only  definition  I  have  been  able  to  find  of  'emergency' 
under  conditions  similar  to  those  surrounding  the  present  in- 
quiry, is  given  by  the  Nebraska  Street  Railway  Commission 
and  is  in  this  language :  'The  Commission  defines  an  emergency 
to  be  that  condition  in  the  affairs  of  a  common  carrier  when 
the  operating  revenues  are  insufficient  to  operate  and  maintain 
the  properties  of  the  carrier  and  to  pay  interest  charges  upon 
such  of  its  securities  as  a  default  in  the  payment  of  the  charges 
thereon  would  lay  the  foundation  for  the  appointment  of  a 
receiver  of  the  company;  taking  into  consideration  the  amount 
of  the  surplus  derived  from  the  rates,  if  any,  in  the  possession 
of  the  company.' **  Re  Lincoln  Traction  Co.  (Neb.)  P.IT.R. 
1918D,  168. 

It  appears  from  the  record  in  this  case  that  an  emergency 
has  arisen  in  the  affairs  of  this  company;  that  it  arose  in  1918, 
and  that  the  emergency  conditions  have  continued  in  an  aggra- 
vated form  up  to  the  present  time,  and  that  the  emergency  was 
due  originally  to  a  phenomenal  increase  in  the  cost  of  supplies 
and  materials  used  by  street  railway  companies,  and  to  the  award 
of  the  War  Labor  Board,  which  fixed  upon  the  company  an 
additional  wage  cost  of  somewhere  between  $250,000  and  $300,- 
000  per  annum,  and  there  was  an  increased  cost  for  coal,  alone, 
of  approximately  $80,000  per  annum.  That  award  was  made 
in  October,  1918,  and  was  retroactive  to  August  1,  1918.  The 
scale  of  wages  then  fixed  still  obtains,  and  there  has  been  no 
material  decline  in  the  cost  of  supplies  and  materials  used  by 
street  railway  companies. 

The  War  Labor  Board,  headed  by  Ex-President  Taft,  recom- 
mended to  the  authorities  that  ^'there  should  be  an  increase, 

?.UJ1.191»E.  21 


Digiti: 


zed  by  Google 


322  TENNESSEE  RAILROAD  &  PUBLIC  UTILITIES  COMMISSION. 

of  at  least  1  cent^  so  as  to  make  the  fare  6  cents,  and  probably 
more  than  that,"  on  account  of  the  increase  in  wages  fixed 
upon  the  company  by  the  award  of  said  Board.  Messrs.  Taft 
and  Walsh,  discussing  this  matter,  said :  ''This  is  not  a  question 
turning  on  the  history  of  the  relations  between  the  local  street 
railway  and  the  people  of  Memphis.  The  company's  just  claim 
for  an  increase  in  fares  does  not  rest  upon  any  right  to  a  divi- 
dend upon  capital  long  invested  in  the  enterprise.  The  increase 
in  fare  must  be  given  because  of  the  immediate  pressure  for 
money  receipts  now  to  keep  this  street  railway  running,  so  that 
it  may  meet  the  local  and  national  demand  for  its  service.  The 
credit  of  the  company  in  floating  bonds  is  gone.  Its  ability  to 
borrow  on  short  notes,  if  any,  is  most  limited.  The  exigency 
presented  arises  because  of  the  great  increase  in  the  cost  of 
material  and  of  operation  and  in  the  need  for  an  increase  in 
wages.  The  public  should  pay  an  adequate  war  compensation 
for  a  service  which  cannot  be  rendered  except  for  war  prices/' 

There  is  this  diflFerence  between  conditions  now  and  then. 
The  company  was  then  in  a  failing  condition;  now  it  has  failed, 
and  is  in  the  hands  of  receivers;  then  the  company  had  poor 
credit,  now  its  credit  is  gone.  It  has  been  insisted  that  the 
company,  being  in  the  hands  of  receivers,  can  afford  to  await 
the  delay  that  would  follow  an  investigation  and  appraisal  of 
its  property,  because  its  condition  cannot  be  made  much  worse 
by  the  delay.  The  company's  last  annual  report  shows  that  it 
has  $1,250,000  two  year  6  per  cent  collateral  gold  notes,  due 
jSFovember  1,  1919,  for  which  it  has  pledged  bonds  of  the  com- 
pany amounting  to  $1,416,000,  and  unless  something  is  done 
to  rehabilitate  the  company,  and  restore  its  credit,  those  bonds 
will  be  sold  at  a  very  heavy  sacrifice,  and  still  further  tend  to 
cripple  and  bankrupt  the  company. 

The  Commission  holds  that  the  facts  presented  in  this  case 
show  that  an  emergency  exists,  such  as  is  contemplated  in  the 
statutes,  and  in  the  decisions  of  the  commissions  and  courts,  and 
that  emergency  relief  should  be  granted.  The  fact  that  relief 
was  not  granted  when  the  emergency  first  arose,  certainly  should 
not  be  made  a  reason  for  refusing  to  grant  relief  now,  when 
tie  company  is  in  the  hands  of  receivers.  If  it  would  have 
been  proper  to  grant  emergency  relief  to  preserve  the  solvency 
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of  public  utilities  that  were  menaced  with  receiverships,  it  is  cer- 
tainly proper  to  grant  emergency  relief  for  the  rescue  of  a 
utility  that  has  been  forced  into  insolvency,  and  into  the  hands 
of  receivers,  because  it  was  not  permitted  to  charge  a  sufficient 
increase  in  fares  to  cover  the  increased  burdens  imposed  upon 
it  by  th^  War  Labor  Board,  and  by  the  unprecedented  rise  in 
the  cost  of  materials. 

In  presenting  its  case  to  this  Commission,  the  president  of 
the  company,  who  has  had  charge  of  the  property  for  the  last 
fourteen  years,  submitted  facts  and  figures  taken  from  the  rec- 
ords of  the  company,  showing,  in  detail,  the  outstanding  obli- 
gations of  the  company  and  their  nature^  statements  showing 
the  receipts  and  expenditures  of  the  company,  and  all  of  its 
financial  operations  since  he  took  charge  of  the  property  in  1905. 
He  was  subjected  to  a  rigid  cross-examination,  and  confronted 
with  expert  testimony  furnished  by  the  city,  but  his  statements 
were  shown  to  be  approximately  correct  in  every  detail.  It  was 
not  alleged,  or  in  any  manner  suggested,  that  there  had  been 
any  dishonesty  or  mismanagement  in  the  conduct  of  the  affairs 
of  the  company. 

On  April  2,  1919,  the  Railroad  Commission  of  Georgia  de- 
cided a  case  almost  identical  with  this,  and  granted  emergency 
relief  by  increasing  the  fare  from  5  cents  to  6  cents.     It  was 
insisted  in  that  case,  as  it  was  in  this  case,  that  the  Commis- 
sion was  without  authority  to  change  the  rates  because  of  pre- 
existing contracts  between  the  street  railway  company,  and  the 
city  of  Atlanta.    This  question  was  passed  upon  by  the  supreme 
court   of  Georgia;   and   the   authority   of  the   Commission   io 
grant  relief  was  sustained  by  that  tribunal.    In  that  case,  as  in 
this,  the  city  contended  that,  if  relief  should  be  granted,   it 
should  only  be  done  after  an  appraisal  of  the  property.     On 
that  point,  the  Commission  in  its  opinion  said:   "This  Commis- 
sion is  fairly  well  acquainted  with  the  properties  of  petitioner. 
Since  the  company's  first  organization  down  to  date  it  has  had 
ocoasion  to  frequently  make  i^xhaustiye  inquiries  into  every  phase 
of  its  business  and  its  operations,  the  character  and  extent  of  its 
i^roperties.,  their  dey^elopment  and  uses,  its  capitalization  and 
BCtaal  values,  apd  the  financial  results  of  its  operations.     Not- 
TTithstanding  this,  under  normal  conditions,  an  inventory  and 
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appraisal  of  the  company's  properties  and  an  expert  audit  and 
analysis  of  its  revenues  and  expenses  would  be  desirable,  if 
not  a  duty.  Such  a  course  at  this  time,  in  view  of  the  Com- 
mission's comparative  familiarity  with  the  petitioner's  business 
and  properties,  and  because  of  the  time  necessary  and  the  large 
expense  which  would  be  incurred,  does  not  seem  justified." 

[4]  In  that  case,  as  in  this,«the  city  insisted  upon  an  appraisal 
of  the  property  and  an  audit  of  the  books  of  the  com^pany,  and 
further  offered  to  bear  such  portion  of  the  expenses  as  the  Com- 
mission might  deem  proper. 

The  order  of  the  Commission  in  that  case  authorized  the 
street  railway  company  to  charge  6  cents  per  passenger,  where 
a  5-cent  fare  is  now  charged,  and  ordered  an  appraisal  of  the 
property  to  be  made,  under  the  supervision  and  control  of  the 
Commission,  and  apportioned  the  expense  of  the  appraisal  on 
the  basis  of  60  per  cent  to  the  street  railway  company,  and  40 
per  cent  to  the  city  of  Atlanta. 

In  reaching  the  conclusion  that  a  G-cent  fare  was  reasonable 
and  just,  the  Commission  made  no  effort  to  provide  a  return  on 
capitalization.  The  principal  elements  considered  were  the 
value  of  the  service  to  the  public  and  the  cost  of  rendering  it 
In  determining  the  last,  it  was  necessary  to  consider  the  value 
of  the  property  used  in  the  public  service,  and  the  Commission, 
acting  not  only  on  its  knowledge  in  valuing  the  property,  but  in 
justification  of  its  position,  cited  the  action  of  the  United  States 
government  in  raising  railroad  rates,  express  rates,  telephone 
and  telegraph  rates,  without  reference  to  the  question  of  capitali- 
zation of  the  companies. 

The  case  at  bar  has  been  before  this  Commission  since  April 
21,  1919.  Every  opportimity  was  afforded  the  city  authorities 
of  Memphis  to  present  their  side  of  the  case,  and  the  street 
railway  company  was  afforded  the  opportunity  to  make  a  full 
expose  of  the  affairs  of  the  company.  Full  and  patient  consid- 
eration has  been  given  to  the  evidence  presented  in  the  record 
in  this  case,  and  the  deliberate  conclusion  has  been  reached  that 
emergency  relief  should  be  granted. 

The  experts  for  the  city  and  for  the  company  submitted  esti- 
mates based  on  6,  6,  and  7  cent  fares.     The  Commission  has 

considered  these  figures  and  estimates  in  the  light  of  the  his- 
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tory  of  the  past  operatiojiB  of  the  company  under  normal  con- 
ditions, and  in  the  li^t  of  the  growth  of  the  city  of  Memphis, 
keeping  in  mind  due  regard  for  the  right  of  the  public  to  have 
an  efficient  and  up-to-date  street  railway  service. 

This  Board,  on  account  of  its  familiarity  with  the  property 
of  the  company  for  many  years,  know  there  was  sufficient 
value  in  the  property  to  warrant  the  granting  of  relief,  with- 
out waiting  for  an  appraisal  The  action  of  the  Qeorgia  Com- 
mission, and  the  action  of  the  Federal  government,  in  grant- 
ing emergency  relief  without  an  appraisal,  was  persuasive  tp 
the  mind  of  this  Commission.  The  United  States  government 
advanced  freight  rates  on  railroads  from  25  per  cent  to  250  per 
cent;  passenger  rates  from  20  per  cent  to  50  per  cent;  express 
rates,  20  per  cent;  telephone  rates,  20  per  cent  to  25  per  cent; 
tel^raph  rates,  20  per  cent. 

The  record  in  this  case  shows  that  there  are  273  cities  in 
the  United  States  having  a  population  of  25,000  or  more.  In 
186  of  these,  fares  have  been  increased  over  those  prevailing 
before  the  war.  Of  these  increases,  129  were  granted  by  public 
utility  commissions;  46,  by  local  authorities;  9  became  effec- 
tive under  service  at  cost  plus;  1  was  put  into  effect  by  order 
of  the  United  States  court;  1  by  the  company. 

In  24  cities,  application  for  increases  have  been  refused.  Ic 
20  of  the  cases,  refusal  came  from  local  authorities,  and  in  4 
cases,  from  commissions. 

A  10-cent  fare  is  being  charged  in  12  cities;  an  8-cent  fare 
in  14;  a  7-cent  fare  in  15;  and  a  6-cent  fare  in  86.  Even  the 
expert  who  appeared  for  the  city  of  Memphis  in  this  case  tes- 
tified that  he  recommended  an  advance  to  6  cents  in  fares  upon 
the  street  railways  in  Dayton,  Ohio,  which  were  not  insolvent, 
and  not  in  the  hands  of  receivers. 

From  these  figures,  it  will  be  seen  that  the  situation  in  Mem- 
phis is  not  purely  a  local  matter,  nor  is  the  condition  of  the 
Memphis  Street  Railway  Company  peculiar.  World-wide  con- 
ditions are  producing  like  effects  everywhere,  and  this  Com- 
mission is  dealing  with  the  problem  in  Tennessee,  as  the  other 
commissions  in  other  states  are  dealing  with  like  problems. 

[5]  The  contention  of  the  company,  that  it  should  be  allowed 
a  7-cent  fare,  and  1  cent  for  each  transfer,  is  based  upon  the 
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idea  that  the  company  shoTild  be  allowed  to  recoup  its  losses; 
brought  about  by  the  abnormal  conditions  which  have  prevailed 
up  to  this  time,  since  soon  after  the  World  war  began.  This 
contention  is  unreasonable,  and  unfair.  The  street  railway  com- 
pany should  share  a  part  of  the  common  burden  imposed  upon 
the  public  by  these  abnormal  conditions.  Neither  is  the  con- 
tention of  the  city  of  Memphis  reasonable,  that  a  5-cent  fare, 
which  was  insuflScient  to  keep  the  company  out  of  the  hands 
of  receivers,  and  to  enable  it  to  furnish  a  first-class  service  to 
the  public  of  Memphis,  should  be  continued.  Observant  people, 
and  especially  householders  and  taxpayers,  can  scarcely  under- 
stand why  a  public  utility,  like  the  street  railway  company  of 
Memphis,  should  not  be  allowed  to  make  any  increase  in  its 
fares,  when  they  have  seen  prices  of  all  classes  of  products',  and 
commodities  of  all  kinds,  doubled  and  trebled ;  state,  municipal, 
and.  Federal  taxes  increased;  freight  rates,  passenger  rates, 
express  rates,  telephone  rates,  telegraph  rates,  and  everything 
else,  the  wages  of  labor  included,  advance  to  the  present  high 
standards.  It  is  not  denied,  but  admitted,  that  the  cost  of 
street  railway  service  has  greatly  increased  on  account  of  the 
increases  in  wages  of  labor,  and  the  cost  of  material. 

The  street  railway  and  public  utilities  problem  is  one  which 
is  giving  very  serious  concern  to  the  people  of  the  nation.  So 
vital  has  the  question  of  relief  for  such  public  utilities  become, 
that  Secretaries  Redfield  and  Wilson  appealed  to  the  Presi- 
dent to  appoint  a  commission  to  inquire  into  the  condition  of 
street  railway  properties  throughout  the  country,  and  to  make 
recommendations  for  legislation  that  will  protect  the  public 
interest  in  these  public  utilities.  Responding  thereto,  the  Presi- 
dent promptly  appointed  the  Board,  and  steps  will  be  taken  in 
the  near  future  to  deal  intelligently  and  particularly  with  this 
nation-wide  problem. 

It  is  axiomatic  that  the  public  is  entitled  to  first-class  service, 

through  the  utilities,  and  that  the  o\\Tiers  of  the  utilities  are 

entitled  to  a  fair  return  on  capital  invested  in  good  faith  and 

honestly  expended  on  the  property.     The  Commission  holds  that 

it  has  jurisdiction  of  the  matters  involved   in  this  case,   and 

upon  the  pleadings  and  proof  finds  that  an  advance  in  the  fares 

to  be  charged  on  the  lines  of  the  Memphis  Street  Railway  Com- 
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pany  to  6  cents,  as  emergency  relief,  is  reasonable  and  proper. 
An  order  will  be  drawn  authorizing  the  receivers  of  the  Memphis 
Street  Railway  Company,  and  the  owners,  after  the  termina- 
tion of  the  receivership,  to  charge  a  rate  of  fare  for  transport- 
ing passengers  over  its  lines,  not  to  exceed  6  cents  per  person, 
where  5  cents,  or  less,  is  now  charged.  The  company  will  be 
required  to  show  in  its  tariff  schedules  in  plain  terms  that  6-cent 
rate  of  fare  is  an  emergency  rate,  and  will  be.  aiithorized  to 
charge  said  rate,  beginning  June  16,  1919,  until  the  Commis- 
sion shall  otherwise  order,  upon  notice  to  this  Commission,  and 
to  the  Memphis  public,  by  one  day^s  filing  and  posting  in  the 
manner  prescribed  in  the  rules  and  regulations  of  the  Commis- 
sion. The  order  will  also  provide  that  an  examination  be  made 
into  the  amount  or  amounts  invested  in  the  property  of  the  Mem- 
phis Street  Railway  Company,  upon  which  it,  or  its  receivers,  are 
entitled  to  a  reasonable  return,  and  that  said  examination  be  made 
by  experts, — one  to  be  appointed  by  this  Commission  and  one 
by  the  receivers.  Said  experts,  aad  all  reasonaUe  expense  of 
this  investigation,  to  be  paid  by  the  receivers  or  the  owners  of 
the  Memphis  Street  Railway  Company.  The  order  will  also 
provide  that  the  city  authorities  of  Memphis  shall  have  the  right, 
if  they  see  proper,  to  exercise  it,  of  appointing  an  expert  at  their 
own  expense,  to  act  with  the  experts  appointed  by  the  Com- 
mission, and  by  the  street  railway  company  or  its  receivers. 
The  order  wfll  further  provide  that  reports  shall  be  filed  with 
this  Commission  by  the  experts,  within  four  months  from  the 
Ist  day  of  July,  1919,  and  that  the  reports  of  said  experts  may 
be  joint  or  several,  as  determined  by  them. 

The  right  will  be  preserved  to  the  parties  to  the  record  in 

this  case,  to  make  application  for  such  other  and  further  relief 

^8  to  them  may  appear  to  be  reasonable  and  equitable,   and 

tbe  Commission  retains  control  of  the  case  for  the  purpose  of 

making  such  final  order  as  the  facts  may  warrant,  this  being 

^^  interlocutory  order. 

S-   A.  Enloe,  Chairman;  Harney  H.  Hannah,  Commissioner. 

George  N.  Welch,  Commissioner:  I  respectfully  dissent 
^^ora  the  opinion  of  the  majority  of  the  Commission  on  the 
l^'^^xids  that,  in  my  opinion,  the  proof  in  the  case  does  not 
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show  that  an  emergency  exists,  and  that  an  appraisal  of  the  prop- 
erty is  necessary  before  the  reasonableness  of  the  rate  can  be 
determined. 
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RAILBOAD  COMMISSION  OF  TEXAS 

V. 

PECOS  &  NORTHERN  TEXAS  RAILWAY  COMPANY. 

[No.  6205.] 
(—  Tex.  Civ.  App.  —,  212  S.  W.  535.) 

Trial  —  Special  issue. 

1.  A  requested  addition  to  a  special  issue  of  whetker  a  railroad 
had  designated  depot  grounds  at  a  specified  point,  that  a  designation 
once  made  cannot  afterwards  be  changed  by  the  railroad,  is  properly 
refused. 

Service  —  Battroad  siation  ^  B4kw  esiahUshedt ' 

2.  A  place  may  become  a  station  either  by  desig^iation  by  a  rail- 
road company  or  designation  by  statute,  or  by  being  established  as  a 
siding  or  stopping  place  to  receive  and  discharge  passengers  and 
freight. 

Appeal  and  review  —  Submis^i^yn  of  issues  —  Evidence, 

3.  No  error  is  oommitted  by  a  trial  court  in  refusing  to  submit 
an  issue  as  to  which  no  evidence  has  been  offered. 

Service  —  Railroad  stations  —  Reasonableness  of  order, 

4.  The  reasonableness  of  the  Commission's  order  requiring  the 
construction  of  depot  buildings,  sidings,  and  spur  tracks  depends  upon 
the  facts  of  the  particular  case. 

Trial  —  Special  issues  —  Station  facilities, 

6.  A  special  issue  as  to  the  reasonableness  of  a  Commission  order 
requiring  the  construction  of  a  depot  building,  sidings,  and  spur  tracks 
is  not  objectionable  on  the  theory  that  it  should  have  been  confined 
to  the  depot  buildings  alone. 

Service  —  Railroads  —  Station  facilities  —  Reasonableness  of  order, 

6.  In  passing  on  an  issue  whether  a  Commission  order  requiring 
the  erection  of  depot  buildings  and  track  facilities  is  unjust  and  un- 
reasonable, it  becomes  necessary  to  contrast  the  expense  with  the  incon- 
venience and  hardahips  imposed  on  the  public  by  reason  of  the  absence 
of  such  facilities. 

Service  '—  Railroads  ^  Station  facilities  '•^Evidence, 

7.  On  the  issue  of  whether  a  Commission  order  requiring  the 
establishment  of  station  and  track  facilities  is  reasonable,  evidence  as 
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te  the  extent  of  shipments  made  bjr  persons  living  in  the  yieinity  is 
material. 
Evidence  —  AdmisaiMlity  ef  portion  of  ^  General  objection, 

8.  A  general  objection  to  evidence,  a  portion  of  which  is  admis- 
sible, is  properly  overruled. 

Service  — *  Station  facilitiee  —  Necessity  ^  Materiality  of  evidence. 

9.  0^  the. issue  of  the  reasonableness  of  an  order  requiring  station 
and  trade  facilities,  evidence  tending  to  show  an  enormous  increase 
in  business  at  the  nearest  station  is  material,  although  such  evidence  is 

remote. 

• 

Appeal  and  review  —  Statitm  facilities  —  Harmless  error. 

10.  On  the  question  of  the  reasonableness  of  a  Commission  order 
requiring  the  comstruotion  of  a  depot  building  and  station  facilities 
at  a  specified  place,  the  admission  of  evidence  of  population  and  growth 
of  a  near-by  town  is  not  reversible  error  where  other  testimony  from 
which  the  comparison  could  her  made,  was  admitted  without  objection. 

[May  7,  1919.] 

Appbax  from  District  Court,  Travis  County,  George  Calhoun, 
Judge,  from  a  judgment  for  the  plaintiff  in  an  aetion  by  the 
Peoos  &  Northern  Texas  Railway  Company  against  the  Bailroad 
Commission  of  Tezaa;  affirm^. 

Appearances :  B.  F.  Looney,  of  Greenville,  Luther  Nickels,  of 
Eastland,  and  N.  A.  Stedman,  of  Austin,  for  appellant;  W.  H. 
Ximbrough  and  Madden,  Truelove,  Eyburn,  &  Pipkin,  all  of 
Amarillo,  and  Brooks,  Hart,  &  Woodward  and  Charles  L.  Black, 
all  of  Austin,  for  appellee. 

Moursimd,  J. :  On  February  25, 1014,  the  Railroad  Commis- 
sion made  the  following  order : 

Office  of  Railroad  Commission  of  Texas. 
Austin,  Texas,  Febi-uary  25, 1914. 
Hurley,  on  P.  &  N.  T.  Ry.,  Petition  for  Depot  and  Station 

Facilities. 
Hearing  No.  1446. 
The  above  numbered  and  entitled  cause  having  been  called  for 
hearing  by  the  Commission  on  the  16th  day  of  December,  1913, 
in  pursuance  of  notice  duly  given,  and  the  parties  hereto  having 
appeared  by  their  representatives,  the  Commission,  having  heard 
the  evidence  and  argument  of  counsel,  and  having  taken  the 
matter  under  advisement,  and  having  now  duly  considered  the 
same,  finds  that  Hurley  is  a  station  on  what  is  known  as  the 
P.U.R.1919B. 
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Texico-Lubbock  cut-off  of  the  Pecos  &  Northern  Texas  Railway 
Company,  and  that  said  Pecos  &  Northern  Texas  Railway  Com- 
pany is  under  the  duty  of  providing  and  maintaining  an  adequate 
depot  and  depot  building  at  said  station  for  the  accommodation 
of  passengers,  and  to  keep  and  maintain  an  adequate  freight  de- 
pot and  building  at  said  station  for  the  reo^ivin^,  handling, 
storing,  and  delivering  of  freight,  and  to  build  sidings  and  spur 
tracks  sufficient  to  handle  all  the  business  tendered  said  railway 
compdny  at  said  station;  and  the  Commission  further  find  that 
one  building  to  be  constructed  of  such  material  and  design  as 
said  railway  company  may  determine,  and  at  a  cost  of  not  less 
than  $250,  and  not  more  than  $500,  within  the  discretion  of  said 
railway  company,  will  be  sufficient  for  the  present  needs  of  the 
public  in  the  accommodation  of  both  freight  and  passenger  busi- 
ness of  said  station  of  Hurley. 

It  is  therefore  ordered  by  the  Railroad  Commission  of  Texas 
that  said  Pecos  &  Northern  Texas  Railway  Company  be,  and  it 
is  hereby,  ordered  and  required,  within  sixty  days  after  Ae  de- 
livery of  a  copy  of  this  notice  to  its  general  manager,  to  erect 
and  complete  at  said  station  of  Hurley  a  building  of  such  material 
and  design  as  said  railway  company  may  determine,  and  at  a  cost 
within  its  discretion  of  not  less  than  $250  and  not  more  than 
$500,  such  building  to  be  suitable  for  the  acconmiodation  of  both 
passengers  and  freight,  and  that  said  railway  company  shall  with- 
in said  period  of  sixty  days  build  such  sidings  and  spur  tracks 
at  said  station  as  will  be  sufficient  to  handle  all  business  tendered 
said  railway  company  at  said  station. 

William  D.  Williams, 
Earle  B.  Mayfield, 

Commissioners. 
Attest: 

E.  R.  McLean,  Secretary. 

On  April  14,  1914,  the  P.  &  N.  T.  Ry.  Co.  filed  its  petition 

in  the  district  court  of  Travis  county  asking  for  an  injunction  to 

restrain  the  enforcement  of  such  order.     The  order  was  attacked 

upon  two  grounds:  (1)  That  the  railroad  company  had  never 

designated  Hurley  as  a  station  on  its  line,  and  consequently  could 

not  be  required  to  furnish  facilities  at  such  place;  (2)  that  the 
P.U.R.1919E. 
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order  was  unreasonable  and  unjust  to  the  company,  and  therefore 
should  be  set  aside  under  the  terms  of  articles  6657  and  6658, 
Revised  Civil  Statutes. 

The  answer  consisted  of  a  general  demurrer,  special  exceptions, 
and  a  general  denial. 

The  first  trial  resulted  in  a  judgment  against  the  railroad  com- 
pany, from  which  it  appealed,  and  procured  a  reversal  thereof. 
The  case  is  reported  in  —  Tex.  Civ.  App.  — ,  193  S.  W.  770. 

The  judgment  from  which  this  appeal  was  taken  is  based  upon 
the  findings  of  the  jury  upon  two  special  issues,  which,  with  ex- 
planatory instructions  and  the  answers  of  the  jury,  are  as  follows : 

"Question  1.  Did  the  Pecos  &  Northern  Texas  Railway  Com- 
pany, at  any  time  prior  to  the  institution  of  proceedings  before 
the  Railroad  Commission  of  Texas,  designate  depot  grounds  at 
Hurley  ?     Answer  this  question  'Yes'  or  *No.' 

"In  connection  with  the  above  question,  you  are  instructed  that, 
in  determining  whether  depot  grounds  were  designated  by  the 
railway  company  at  Hurley,  it  is  not  necessary  that  sizch  depot 
grounds  should  be  in  or  within  the  town  of  Hurley  as  platted,  but 
it  would  be  sufScient  if  the  place  at  which  such  depot  grounds 
were  designated,  if  they  were  designated  at  all,  was  within  a  rea- 
sonable distance  from  the  town  of  Hurley  as  platted,  provided 
that,  in  view  of  the  attending  circumstances,  you  believe  from 
the  evidence  that  a  place  near,  but  not  within,  the  town  of  Hurley, 
was  a  reasonable  designation  of  that  place  as  the  site  for  the  depot 
grounds.  And  you  are  further  instructed  that  the  term  'depot 
grounds,'  in  legal  contemplation,  signifies  the  same  thing  as  a 
railroad  station." 

To  this  isajie  the  jury  answered,  "No." 

"Question  2.  Was  the  order  of  the  Railroad  Commission  of 
Texas  entered  on  February  25,  1914,  offered  in  evidence  in  this 
case,  requiring  the  plaintiff,  the  Pecos  &  Northern  Texas  Rail- 
way Company,  to  erect  and  complete  at  a  place  called  Hurley  a 
building  of  such  material  and  design  as  said  railway  company 
might  determine,  and  at  a  cost  within  its  discretion  of  not  less 
than  $250  and  not  more  than  $500,  such  building  to  be  suitable 
for  the  accommodation  of  both  passengers  and  freight,  and  re- 
quiring said  railway  company  to  build  such  siding  and  spur 

tracks  at  said  place  as  would  be  sufficient  to  handle  all  business 
P.U.R.ld39E. 


Digitized  by  LjOOQIC 


I  'li 


,'t: 


lllii 

i 

332 


TEXAS  COURT  OF  CIVIL  APPEALS. 


tendered  said  railway  company  at  said  place,  unreasonable  and 
unjust  to  said  railway  company  as  to  the  amount  which  would 
be  required  to  be  expended,  thereby  ? 

"Before  you  would  be  justified,  under  the  law,  in  answering 
this  question  in  the  affirmative,  the  plaintiff  herein,  the  Pecos  & 
Northern  Texas  Railway  Company,  must  have  shown  to  you  by 
cfear  and  satisfactory  evidence,  that  said  order  was  unreasonable 
and  unjust  to  it.'' 

To  this  issue  the  jury  answered,  'TTes." 

[1]  It  is  contended  that  the  court  erred  in  refusing  to  submit, 
at  defendant's  request,  the  following  addition  to  question  No.  1 : 
"The  designation  once  made  by  the  railway  company  of  depot 
grounds  at  a  particular  place  cannot  afterwards  be  changed  by 
the  company." 

The  question  asked  was  whether  the  railway  company,  at  any 
time  prior  to  the  institution  of  proceedings  before  the  Railroad 
(!)ommission,  designated  depot  gi'ounds  at  Hurley.  If  there  had 
been  added  to  this  question  the  statement  requested  by  defend- 
ant, it  might  have  been  received  as  an  intimation  by  the  court 
that  the  company  had  attempted  to  abandon  depot  grounds  desig- 
nated by  it.  The  special  issue  could  not  have  been  answered  in 
the  negative  upon  the  theory  that  there  had  been  an  abandonment, 
as  the  question  was  plainly  drawn,  and  it  may  be  presumed  that 
counsel  in  argument  emphasized  the  limited  scope  of  the  inquiry 
made.     The  first  assignment  is  overruled. 

[2,  3]  The  further  contention  is  made  that  the  court  should 
have  submitted  the  following  issue:  "Because  the  court  erred  in 
refusing  to  submit  to  the  jury  special  issue  No.  1,  requested  by 
the  defendant,  the  same  being  as  follows :  ^Did  the  Pecos  &  North- 
ern Texas  Railway  Company  at  any  time  prior  to  the  institution 
of  proceedings  before  the  Railroad  Commission  of  Texas  establish 
the  place  referred  to  in  evidence  as  Warren's  Siding,  Muleslioe, 
or  Hurley,  as  a  siding  and  stopping  place  for  receiving  and  dis- 
charging way  passengers  and  freight  ?'  '^ 

This  special  issue  was  refused  by  the  court  pursuant  to  the  sug- 
gestion upon  the  former  appeal  that  only  one  issue  be  submitted. 

As  we  understand  our  statutes,  in  view  of  the  light  thrown 
thereon  by  the  opinion  in  the  case  of  Railroad  Commission  v. 
Chicago,  R.  I.  &  G.  R.  Co.  102  Tex.  393,  117  S.  W.  794,  a  place 
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maj  become  a  station  either  by  designation  by  the  railroad  com- 
pany or  designation  by  statute,  or  by  being  established  as  a  siding 
or  stopping  place  to  receive  and  discharge  passengers  and  freight. 
The  only  evidence  relied  on  in  this  case  to  show  the  existence 
of  a  station,  as  far  as  is  pointed  out  to  us,  related  to  the  issue 
whether  there  had  been  a  designation  of  depot  grounds  at  Hurley. 
If  there  is  any  evidence  tending  to  show  the  creation  of  a  station 
at  Hurley  otherwise  than  by  designation  of  depot  grounds,  it  has 
not  been  called  to  our  attention.  This  being  the  case,  it  appears 
to  us  that  the  additional  issue,  if  given,  could  have  served  no 
iiseful  purpose  and  might  have  confused  the  jury.  The  issue  as 
submitted  directed  the  minds  of  the  jurors  to  the  direct  issue 
raised  by  the  testimony,  and  we  hold  that  there  was  no  error  in 
refusing  to  submit  the  additional  one.  No  error  was  committed 
with  respect  to  the  manner  of  submitting  the  issue  whether  th^re 
had  been  a  designation  of  depot  grounds.  There  is  no  conten- 
tion that  the  evidence  does  not  support  the  finding  of  the  jury 
in  favor  of  appellee  on  such  issue. 

[4]  It  is  contended  by  appellant  that  the  only  matter  that 
should  have  been  submitted  with  respect  to  the  unjustness  and  un- 
reasonableness of  the  order  was  whether  the  requirement  for  the 
erection  by  the  railway  company  of  the  depot  building  at  a  cost 
ol  not  less  than  $250,  and  not  more  than  $500,  was  unjust  and 
unreasonable.  In  support  of  this  oontention  articles  6688  and 
(^552  of  the  Bevised  Statutes  are  cited  and  discussed. 

Article  6693  makes  it  the  duty  of  railroad  companies  to  pro- 
^de  adequate  depot  buildings  at  their  several  stations,  and  if 
Hurley  is  a  station,  the  only  question  that  can  arise  as  to  ihe 
nnjnstness  and  unreasonableness  of  an  order  requiring  the  erec- 
tipn  of  a  depot  building  there  is  whether  the  sum  required  to  be 
expeniei  is  unreasonable.  Angelina  &  N.  River  R.  Co.  v.  Rail- 
road  Commission,  —  Tex.  Civ.  App.  — ,  212  S.  W.  703,  recently 
decided  by  this  court. 

Article  6552  requires  the  furnishing  of  sufficient  accominoda- 
-ions  for  the  transportation  of  passengers  and  property,  and  it 
^V  be  admitted  that,  if  Hurley  had  become  a  station,  an  order 
'equiririg  sufficient  accommodations  for  the  transportation  of  pas- 
sengers and  property  could  not  be  unjust  and  unreasonable,  be- 
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cause  it  would  exact  only  what  the  law  requires,  but  no  such  order 
is  under  consideration  in  this  case. 

The  order  in  question  required  the  erection  of  a  depot  building 
iind  "sidings  and  spur  tracks  sufficient  to  handle  all  the  business 
tendered  said  railway  company  at  said  station."  The  quoted 
portion  does  not  indicate  an  attempt  to  enforce  article  6552,  but 
an  attempt  to  exercise  the  authority  conferred  on  the  Commission 
by  article  6715.  That  article  provides :  "All  railroads  in  Texas 
shall  be  required  to  build  sidings  and  spur  tracks  sufficient  to 
handle  the  business  tendered  such  railroads,  when  ordered  to  do 
so  by  the  Railroad  Commission,  as  hereinafter  provided." 

The  next  article  is  as  follows:  "Power  is  conferred  on  the 
Railroad  Commission  of  Texas  to  require  compliance  by  railroad 
companies  with  the  provisions  of  the  preceding  article,  under  such 
regulations  as  said  Commission  may  deem  reasonable,"  etc. 

These  articles  were  enacted  in  1903,  and  the  emergency  clause 
recited  that  there  was  no  adequate  law  providing  that  railroads 
should  build  sidings  and  spur  tracks  sufficient  to  handle  the  busi- 
ness tendered  them.  We  find  that  in  the  case  of  Crosbj'ton- 
Southplains  R.  Co.  v.  Railroad  Commission,  —  Tex.  Civ.  App. 
— ,  169  S.  W.  1038,  it  is  assumed  that  prior  to  the  enactment  of 
article  6715  the  law  required  railroads  to  build  sidings  and  spur 
tracks  at  stations,  and  that  said  article  was  enacted  for  the  pur* 
pose  of  conferring  power  to  require  that  they  be  constructed  at 
other  places.  In  this  connection  it  is  stated  that  the  supreme 
court,  in  Railroad  Commission  v.  St.  Louis  Southwestern  R.  Co. 
98  Tex.  67,  80  S.  W.  1141,  gave  article  6552  such  a  construction 
that  it  cannot  be  doubted  that  it  was  the  duty  of  railroads  to 
construct  all  necessary  sidetracks,  switches,  and  spurs  at  their 
stations. .  We  do  not  so  understand  the  opinion  referred  to.  It 
only  involves,  as  we  understand  it,  a  construction  of  the  language, 
"the  business  tendered  such  railroads,"  contained  in  article  6715. 
Nor  are  we  able  to  find  any  case  to  which  the  court  could  have 
had  reference.  We  find  that  in  the  case  of  Railroad  Commission 
V.  Chicago,  R.  I.  &  G.  R.  Co.  102  Tex.  393,  117  S.  W.  794,  the 
court  questioned  the  construction  placed  on  the  language  used  in 
article  6552,  made  by  the  New  York  court  in  People  v.  New 
York,  L.  E.  &  W.  R.  Co.  104  N.  Y.  58,  58  Am.  Rep.  484,  9  N. 
E.  856,  to  the  effect  that  "sufficient  accommodations  for  the  trans- 

P.U.R.1919E. 
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palpation,"  etc.,  did  not  require  the  erection  of  houses.  Article 
6852  was  enacted  in  1853  (§  9,  Act  Feb.  7,  1853  [Acts  4th  Leg. 
Ex.  Sess.  chap.  46]),  and  in  1860  the  act  of  which  it  was  a  part 
was  amended  so  as  to  require  the  erection  of  depot  buildings  (§3, 
Act  Feb.  8,  1860  [Acts  8th  Leg.  chap.  51]).  Thus  early  there 
appears  to  have  been  a  doubt  whether  the  language,  "accommoda- 
tions for  the  transportation,"  related  only  to  the  means  for  haul- 
ing passengers  and  freight,  or  should  be  given  a  broader  con- 
struction. It  can  be  plausibly  argued  that  a  requiremeat  that  the 
railroads  shall  furnish  sufficient  accommodations  for  the  trans- 
portation of  passengers  and  property  at  sidings  established  for 
receiving  way  passengers  and  freight  was  not  intended  to  make 
a  requirement  that  sidings  should  be  constructed. 

However,  even  if  it  be  conceded  that  under  article  6552  rail- 
load  companies  are  required  to  construct  sidings  and  spur  tracks 
at  stations,  the  fact  remains  that  there  is  no  statute  which  ex- 
pressly declares  that  such  improvements  must  be  made  at  all 
stations,  as  is  the  case  with  respect  to  depot  buildings.  The  re- 
quirement would  simply  be  that  such  improvements  must  be  con- 
structed, if  necessary  in  order  to  furnish  sufficient  accommoda- 
lioflQS  for  the  transportation  of  passengers  and  property.  If  this 
construction  be  correct,  it  follows  that,  whether  authority  be  at- 
tempted to  be  exercised  by  the  Commission  pursuant  to  article 
0552  or  article  6715,  in  either  case  its  order  would  be  one  the 
reasonableness  and  justness  of  which  would  depend  on  the  facts 
of  the  particular  case. 

[6]  The  objection  that  question  No.  2  should  have  been  con- 
fined to  the  depot  building  is  based  on  the  assumption  that  sidings 
and  spur  tracks  are  indispensable  at  all  stations,  no  matter  how 
small  the  amount  of  business.  Such  an  assumption  is  not  made 
by  statute,  as  in  the  case  of  depot  buildings,  and  cannot  be  in- 
dulged as  a  matter  of  law.  The  issue  whether  the  order  was  un- 
just and  unreasonable  as  to  the  sum  required  to  be  expended  was 
therefore  in  Ae  c€ise  with  respect  to  the  depot  building  and  also 
td  Ae  sidings  and  spur  tracks. 

It  is  contended  there  was  no  evidence  that  $250  was  an  unrea- 
sonable sum  to  be  expended  for  a  depot  building,  and  the  conten- 
tion, we  believe,  is  sustained  by  the  record,  but  no  objection  was 
made  to  the  inclusion  of  that  item  in  the  question  propounded. 
P.U.HigigE. 
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The  jury  may  have  based  its  answer  that  -the  order  was  unjust 
and  unreasonable  upon  a  finding  that  the  facts  proven  established 
that  it  would  be  unjust  and  unreasonable  to  require  the  appellee 
to  expend  even  the  minimum  sum  necessary  to  reasonably  comply 
with  that  part  of  the  order  requiring  the  construction  of  sidings 
and  spur  tracks.  The  statements  relied  on  to  show  insufficiency 
of  evidence  do  not  justify  us  in  sustaining  appellant's  conten- 
tions, and  we  hold  that  the  verdict  with  respect  to  the  second 
issue  is  supported  by  tlie  evidence. 

Certain  evidence  was  introduced  over  the  objections  of  appel- 
lant which,  it  is  contended,  was  inadmissible  and  prejudicial  upon 
both  issues  submitted  to  the  jury.  This  evidence  was  introduced 
upon  the  theory  that  it  was  relevant  to  the  second  issue. 

The  witness  Davies  testified  that  during  the  year  1914  the 
tonnage  received  at  Muleshoe  was  3,893  tons,  and  that  forwarded 
from  that  station  was  961  tons;  also  that  for  the  year  ending 
February  28,  1918,  9,582  tons  were  received  and  5,909  forward- 
ed. Holt  testified  that  from  March,  1917,  to  March,  1918,  7,576 
tons  were  received,  and  from  August,  1917,  to  March,  1918, 
1,996  tons  were  forwarded;  also  that  68  tons  were  received  for 
persons  whose  postoffice  was  Hurley  and  40  tons  forwarded  for 
them.  Eees  testified  that  from  January  1,  1914,  to  April  30, 
1915,  8,000,000  pounds  of  freight  was  received  at  Muleshoe,  of 
v.  hich  about  300,000  pounds  w^as  for  Hurley  parties.  All  of  this 
testimony  was  objected  to  on  the  gi-ound  that  it  was  immaterial 
and  irrelevant  and  calculated  to  mislead  and  confuse  the  jury. 
Muleshoe  is  a  station  3.4  miles  east  of  Hurley.  The  distance  by 
wagon  road  is  5^  miles.  There  is  a  siding,  known  as  Lariat,  9 
miles  northwest  of  Hurley,  and  Farwell  is  a  station  18  miles 
northwest  of  Hurley.  The  shipping  to  and  from  persons  residing 
north  of  the  railroad,  and  between  Muleshoe  and  Farwell,  goes  to 
Muleshoe,  Lariat,  or  Farwell.  Farwell  appears  to  be  a  place 
of  considerable  importance,  as  the  evidence  shows  that  it  has 
wholesale  establishments.  The  evidence  disclosed  that  much  of 
the  freight  for  Hurley  was  hauled  by  wagon  from  Farwejl. 
There  was  evidence  to  the  effect  that  carload  business  for  peo- 
ple between  Hurley  and  Lariat  was  largely  handled  at  Lariat; 
also  that  much  of  the  freight  for  Hurley  was  hauled  frona  Far- 
well.      The   testimony    disclosed    that    there    were    two   settle- 
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ments,  known  as  Big  Square  and  Spring  Lake,  situated  north 
of  Muleshoe  and  Hurley.  It  was  admitted  that  one  of  these 
was  equally  distant  from  both  places,  but  as  to  the  other  there 
was  some  controversy,  it  being  contended  by  one  of  appellee's 
witnesses  that  it  was  3  miles  closer  to  Muleshoe,  while  one  of 
appellant's  witnesses  testified  that  there  was  not  a  half  mile  dif- 
ference in  the  distances.  The  shipping  to  and  from  these  settle- 
ments goes  to  Muleshoe.  The  witnesses  who  undertook  to  state 
how  much  freight  was  received  for  and  shipped  for  Hurley  parties 
either  limited  their  statements  to  persons  who  received  their  mail 
at  Hurley  or  who  lived  west  of  a  line  halfway  between  Muleshoe 
and  Hurley,  and  not  exceeding  five  miles  north  or  west  of  Hurley. 
This  excluded  all  business  from  Big  Square  and  Spring  Lake. 

[6-9]  In  passing  on  an  issue  whether  an  order  is  unjust  and 
unreasonable,  it  becomes  necessary,  of  course,  to  consider  the  ex- 
pense required  of  the  railroad  company  and  to  contrast  the  same 
with  the  inconvenience  and  hardships  imposed  on  the  public  by 
reason  of  the  absence  of  the  facilities  ordered  to  be  furnished. 
There  is  necessarily  involved  an  inquiry  as  to  the  number  of 
persons  whose  interests  are  involved  and  the  extent  of  their  in- 
terests. It  was  therefore  a  material  inquiry  how  much  freight 
was  shipped  to  and  from  persons  whose  convenience  would  be 
subserved  by  making  Hurley  a  shipping  point  The  testimony, 
therefore,  as  to  the  extent  of  shipments  made  by  persons  living 
.  in  the  vicinity  of  Hurley  was  not  subject  to  the  objection  urged 
thereto.  It  therefore  appears  that  as  to  the  witnesses  Holt  and 
Bees  part  at  least  of  the  testimony  objected  to  was  admissible,  and 
the  court  did  not  err  in  overruling  the  general  objection  made  to 
all  of  the  testimony.  Dolan  v.  Meehan,  —  Tex.  Civ.  App.  — , 
80  S.  W.  99;  Galveston,  H.  &  S.  A.  K.  Co.  v.  Gormley,  91  Tex. 
393,  66  Am.  St.  Rep.  894,  43  S.  W.  877.  The  testimony  of 
Davies  related  solely  to  the  gross  shipments  to  and  from  Mule- 
shoe, and  a  comparison  is  made  which  shows  an  enormous  increase 
between  the  business  and  income  of  the  road  between  1914  and 
1918.  It  is  true  that  this  evidence  is  somewhat  remote;  still 
we  cannot  say  that  it  would  not  aid  the  jury  in  determining  the 
issue  of  reasonableness,  for  it  at  least  showed  to  what  extent  rail- 
road business  had  increased  in  the  section  in  which  Hurley  was 
Kituated.     The  theory  on  which  the  contention  is  based  that  all 
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of  the  testimony  above  discussed  is  prejudicial  is  that  it  involves 
a  comparison  between  the  respective  merits  of  Muleshoe  and 
Hurley  as  shipping  points.  Of  course,  a  comparison  could  be 
made,  but  it  must  have  been  evident  to  the  jury  and  fully  pointed 
out  in  argument  that  there  was  no  accurate  basis  for  a  comparison 
of  tonnage. 

[10]  The  witness  Elrod  testified,  over  objection,  that  the  popu- 
lation and  production  of  the  Hurley  territory  had  decreased  dur- 
ing the  past  year  and  a  half,  and  that  the  population  east  of 
Hurley  had  increased ;  also  that  there  were  about  seventeen  fami- 
lies residing  in  the  territory  beginning  halfway  between  Mule- 
Aoe  and  Hurley  and  extending  5  miles  north  and  5  miles  west  of 
Hurley,  and  that  there  resided  in  Muleshoe  about  twenty  families, 
and  that  the  population  of  the  east  end  of  Bailey  county  exteiWl- 
ing  from  the  Hurley  district  north  to  Parmer  county  and  east- 
ward to  Lamb  county  is  close  to  200  people.  The  witness  John- 
son also  testified,  over  objection,  that  the  number  of  people  re- 
siding on  the  Hurley  town  site  was  twenty-five,  and  that  east  of 
a  line  half  way  between  Muleshoe  and  Hurley  outside  of  the  town 
of  Muleshoe,  there  are  thirty-six  families,  or  a  total  of  sixty-eight 
people,  and  that  the  population  of  Muleshoe  is  ninety-seven.  The 
objection  urged  to  all  of  this  testimony  was  that  it  was  immaterial, 
irrelevant,  and  calculated  to  mislead  and  confuse  the  jury.  There 
can  be  no  doubt  that  the  inquiry  as  to  how  many  people  would  be 
served  by  the  facilities  ordered  furnished  was  material.  The 
*  objection  in  each  instance  was  general,  and  made  to  all  the  testi- 
mony stated  in  the  bill  of  exception.  The  court  therefore  did  not 
orr  in  overruling  such  objections.  However,  there  appears  to 
be  little  merit  in  the  theory  that  the  testimony  regarding  Mule- 
shoe's  population  and  growth,  complained  of  in  the  brief,  if 
separately  objected  to,  could  be  deemed  to  require  a  reversal. 
The  theory  is  that  the  cdlnparison  between  Muleshoe  and  Hur- 
ley was  prejudicial  in  that  it  probably  led  to  a  decision  upon 
the  false  issue  of  the  relative  merits  of  the  two  places  as  sites 
for  stations.  The  opportunity  for  comparison  was  furnished 
by  other  testimony  admitted  without  objection.  For  instance, 
Elrod  was  permitted  to  describe  the  two  places,  which  he  did 
by  mentioning  each  business  establishment.  The  conclusion 
was  inevitable  that  Muleshoe  was  a  thriving  and  growing  little 
town,  while  Hurley,  abandoned  by  its  population  on  account 
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of  inability  to  procure  the  establishment  of  a  station,  had  gone 
steadily  down.  The  witness  Blocker  was  permitted  to  testify, 
without  objection,  that  the  population  of  Hurley  was  thirty 
l)eopl6,  and  that  four  families  had  moved  away;  that  the  others 
would  soon  go  not  to  return,  and  that  no  one  had  moved  in. 

We  conclude  that  the  assignments  should  all  be  overruled,  and 
the  judgment  affirmed. 

Behearing  denied  May  28,  1919. 


UTAH  PUBLIC  UTIIilTISS  COMMISSION. 

BE  BRIGHAM  CITY  MUNICIPAL  CORPORATION. 
[Case  No.  137.] 

Reium  —  Bond  interest  ^  Municipal  utility. 

.  1.  Bond  interest  of  a  municipal  utility  should  be  provided  lor  by 
taxation. 
Depreciation  —  Definition, 

2.  Depreciation  is  the  lessening  in  value  of  a  property  due  to 
wear  and  tear  in  operation,  the  action  of  the  elements,  inadequacy 
and  obsolescence,  and  deferred  maintenance. 

DepreciiUion  —  Basis  of  estimating  —  Cost. 

3.  Pending  a  physical  valuation,  an  estimate  of  the  cost  of  a  mu- 
nicipal  utility  plant  to  date  was  accepted  as  a  basis  for  fixing  a  rate 
of  depreciation. 

Depreciation  •—  Past  and  accruing  —  Annual  allowance. 

4.  In  fixing  rates  for  a  municipal  electric  utility  which  had  al- 
lowed its  plant  to  depreciate  to  the  extent  of  80  per  cent,  the  city 
was  allowed  to  set  aside  5  per  cent  annually  of  the  cost  of  the  planf 
for  accruing  depreciation,  and  5  per  cent  in  addition  to  provide  for 
paat  depreciation. 

DiscHmination  —  Bates  — >  Resale. 

6.  A  mimicipal  utility  selling  electric  energy  to  a  light  and  power 
eompany  was  authorized  to  establish  a  resale  price  in  order  to  pre- 
Tent  discrimination. 


^^Pf'^ciation. 

Discttsaion  of  the  depreciation  reserve,  its  object^  necessity/  and 
^eatment  in  accounting  and  valuation,  p.  343. 
^^tl^itutianal  law  ^  Itnpaimient  of  contract  —  Rates. 

Rule  as  to  power  of  Utah  (Commission  to  increase  rates,  notwith- 
itsading  'previous  contract,  p.  349. 

[June  10,  1919.] 
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Application  for  permission  to  increase  rates  for  electric  serv- 
ice and  change  rules  and  regulations ;  granted. 

By  the  Commission :  The  applicant  in  the  above-entitled  case 
asks  for  an  order  authorizing  it  to  fix  and  establish  advanced  rates 
and  charges,  as  set  forth  in  its  revised  schedule  filed  with,  and 
made  part  of,  the  petition,  also  granting  said  city  the  privilege 
of  establishing  certain  general  rules  and  regulations  concerning 
the  operation  of  its  municipal  electric  plant. 

The  hearing  was  held  March  25,  1919,  at  Brigham  City,  Utah, 
after  due  notice  had  been  given,  as  appears  of  record.  There 
were  no  protests  or  objections  filed  or  presented  otherwise,  with 
the  exception  of  the  protest  of  the  Perry  Electric  Light  &  Power 
Company,  a  Utah  corporation. 

At  the  hearing  it  Was  shown  that  the  applicant  was  a  municipal 
corporation  organized  under  the  laws  of  the  state  of  Utah,  and 
engaged,  among  other  municipal  activities,  in  supplying,  within 
the  limits  of  Brigham  City,  electricity  for  lighting,  heating,  and 
power  purposes;  that  on  June  18,  1917,  charges,  rates,  and  tolls 
for  the  use  of  electric  power  were  fixed  and  determined,  as  ap- 
pears in  schedules  filed  with  the  Commission,  a  copy  of  which 
was  introduced  in  evidence  and  marked  "exhibit  A ;"  that  the  pe- 
titioner desires  to  change  the  rates  in  said  schedule  to  other  and 
higher  rates,  as  set  forth  in  petitioner's  exhibit  '^B,"  and  to 
change  and  amplify  the  general  rules  and  regulations. 

The  petition  recites  that  there  are  outstanding  electric  liglit 
bonds,  issued  September  1,  1902,  due  September  1,  1922,  to  the 
amount  of  $30,000,  and  that  the  sinking  fund  provided  to  meet 
this  bond  issue,  at  the  present  time  amounts  to  $15,907.36.  It 
is  further  alleged  as  follows :  "To  retire  said  bonds  at  the  date 
when  due  and  pay  the  interest  thereon,  an  annuity  of  $4,762.22, 
to  bear  not  less  than  4J  per  cent  per  annum,  should  be  set  aside 
from  the  revenue  derived  from  the  operation  of  said  plant.'* 

Sections  792,  793,  and  794,  Compiled  Laws  of  Utah,  1917, 
provide  for  the  bonding  for  water,  light,  and  sewer.  Section 
794  provides  how  bonds  shall  be  issued  and  disposed  of,  as  fol- 
lows :  "The  city  council  or  the  board  of  trustees,  as  the  case  may 
bo,  shaJl  provide  by  ordinance  for  the  issuance  and  disposal  of 

such  bonds;  provided,  that  no  such  bonds  shall  be  sold  for  less 
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than  their  face  value.  The  city  council  or  board  of  trustees,  as 
the  case  may  be,  shall  annually  levy  a  sufficient  tax  to  pay  the 
interest  on  such  indebtedness  as  it  falls  due,  and  also  to  constitute 
a  sinking  fund  for  the  payment  of  the  principal  thereof  within 
twenty  years  from  the  time  of  contracting  the  same/' 

From  the  above  section  it  would  seem  that  the  city  council  is 
authorized  and  required  to  annually  levy  a  tax  to  pay  the  interest 
on  such  bonds,  as  well  as  to  create  a  sinking  f imd  for  the  payment 
of  the  bonds  when  due,  upon  all  assessable  property  within  the 
municipality.  The  conditions  of  the  bonds  create  a  lien  upon 
the  said  property  for  the  payment  of  the  obligation,  both  princi- 
pal and  interest.  If  these  deductions  are  correct,  it  would  not 
be  proper  to  raise  money  with  which  to  pay  the  interest  on  the 
bonds  in  question,  or  to  create  a  sinking  fund  with  which  to  pay 
the  principal,  from  the  revenue  collected  from  the  consumers  of 
light  and  power. 

Eisiory. 

As  nearly  as  can  be  ascertained,  the  applicant  invested  in 
tlie  lighting  plant  and  system  at  one  time  the  proceeds  of  a 
830,000  bond  issue,  and  at  another  time  the  proceeds  of  an  ad- 
ditional $8,000  bond  issue. 

Subsequent  to  the  hearing  there  was  filed  with  the  Commission 

^^fied  copies  of  resolutions  adopted  by  the  city  council  of  Brig- 

iam  City,  showing  levies  were  made  in  1904, 1905,  and  1906  on 

'he  taxable  property  of  the  city,  '*to  extend,  construct,  and  main- 

toin  the  electric  light  works;''  and  a  certificate  of  the  county 

*^ft8urer  showed  the  total  taxes  collected  for  the  credit  of  Brig- 

oaixi  City  those  years.     From  these  documents  it  would  appear 

^^at  about  $12,213.36  was  collected  in  the  form  of  taxes  and 

applied  to  the  use  of  the  electric  light  works.     So  that,  if  we 

^^y  assume  that  the  city  officials  have  laid  before  us  all  the  facts 

^^oerning  the  financing  of  the  electric  light  works  (and  we  be- 

*^®Vo  they  have  earnestly  tried  to  do  so),  it  would  appear  that 

^here  has  been  an  investment  of  money  derived  from  bonds  and 

^^"^^  as  follows: 

l^**^    issne    $30,000.00 

T^*^    iasue    8,000.00 

**ea 12,213.35 


tfc  »^  ^       Total $50,213.35 
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A  hydroelectric  generating  plant  was  built  near  the  mouth  of 
Box  Elder  canyon,  about  1  mile  east  of  the  city  proper,  but 
Avithin  the  corporate  limits.  The  location  is  considered  an  ad- 
vantageous one  for  economical  operation.  The  maintenance  and 
operating  charges  connected  with  the  plant  have  been  relatively 
small.  The  proximity  of  the  generating  plant  to  the  city  ob- 
viates the  expense  attending  long-distance  transmission  of  electric 
current,  both  as  to  upkeep  of  the  transmission  system  and  as  to 
line  losses. 

The  applicant  fortunately  has  -been  able  to  supply  electricity 
for  light,  heat,  and  power  purposes  to  the  residents  of  Brigham 
City,  at  a  very  moderate  figure,  the  cost  for  residential  lighting 
having  been  5  cents  per  kilowatt  hour,  and  for  other  classes  of 
service  proportionately  low. 

Even  while  maintaining  these  favorable  rates,  there  have  been 
surplus  funds  which  the  city  officials  have  used  for  the  extension 
of  the  distributing  system,  until  now  practically  all  of  ihe  resi- 
dents are  supplied  with  electric  service. 

From  an  investment  of  about  $50,000,  as  hereinbefore  stated, 
there  has  grown  a  plant  costing  approximately  $122,000,  accord- 
ing to  estimates  supplied  by  the  city  manager,  Mr.  Roskelley. 
It  would  seem,  therefore,  that  about  $72,000  have  been  turned 
back  into  capital  account  in  the  form  of  plant  extensions  and 
betterments.  This  policy  seems  to  have  been  approved  by  the 
consuming  public,  at  least  there  is  no  record  of  complaint  having 
been  made,  and  in  as  much  as  the  users  are  the  citizens  of  the 
city,  and  as  such  are  in  effect  the  owners  of  the  plant,  no  one  has 
been  seriously  discriminated  against  by  that  method  of  financing 
the  extensions  of  the  lighting  plant 

[1]  This  $72,000  of  extension  work  having  been  accomplished 

in  about  fourteen  years,  the  operating  profit  would  seem  to  have 

been  on  the  average  over  $5,000  a  year.     In  addition  to  this 

$6,000,  the  plant  has  borne  the  bond-interest  charge.     Under  a 

l»roper  system  of  municipal  procedure  and  accounting,  this  bond 

interest  would  have. been  provided  for  by  taxation,  and  had  this 

been  done  the  annual  profit  would  have  been  about  $6,500,  as  an 

average  over  the  fourteen-year  period. 
P.U.R.1919B. 
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Beveniies. 

The  testimony  was  that  the  annual  income  from  sale  of  power 
was  $19,399.18,  while  the  expenses  of  operation,  including  gen- 
eral administration,  labor,  supplies,  maintenance,  and  repairs, 
amounted  to  $10,500.  These  figures  were  not  given  as  exact, 
but  testimony  was  that  they  were  a  very  close  approximation  of 
the  true  ineon(^e  and  outlay  for  1918.  On  this  basis  it  will  be 
seen  the  net  income  is  now  nearly  $9,000  a  year. 

Depreciation. 

[2]  Depreciation  is  the  lessening  in  value  of  a  property  due 
to  wear  and  tear  in  operation,  the  action  of  the  elements,  inade- 
quacy and  obsolescence  and  deferred  maintenance.  Depreciation 
is  both  actual  and  latent ;  so  that  it  is  necessary  to  create  a  fund 
to  make  replacements  when  and  as  required,  so  as  to  guarantee 
the  utility  against  loss  of  property  in  the  public  service,  and  to 
guarantee  to  the  public  adequate,  efficient  service  as  required. 
.    Of  courdb,  replacements  of  the  property  will  vary  from  month  to 
month  as  demands  are  made  for  that  purpose.     This  means  that 
the  amount  of  money  in  the  depreciation  reserve  will  fluctuate. 
The  very  object  of  creating  a  reserve  is  to  take  care  of  these 
fluctuations  from  month  to  month.    This  reserve  cannot  be  paid 
out  in  dividends,  as  it  is  in  reality  a  trust  fund  created  by  the 
public. 

As  a  utility  requires  money  both  as  working  capital  and  for 

capital  investment,  it  appears  reasonable  that  such  portion  of  the 

^depreciation  reserve  as  is  not  immediately  needed  might  be 

temporarily  invested  in  the  property.  •  Such  portion  of  the  re- 

«erve  as  is  needed  to  meet  immediate  depreciation  demands  must 

^  kept  available.    The  portion  of  the  reserve  that  is  invested  in 

^  property  should  receive  its  proportion  of  the  net  income  the 

sazii^  as-  the  balance  of  the  property.     This  income  should  be 

credited  to  the  reserve.     It  follows,  then,  that  this  portion  of 

^^^    Teserve  that  is  invested  in  the  property  should  not  be  de- 

^<^t:ed  from  the  cost  of  reproduction  new  in  arriving  at  a  value 

^^^    i*ate  making.     Since  this  sum  represents  property  used  and 

^  ^^^xd  in  carrying  on  the  business  of  giving  service  by  the  utility, 

^5   ^iiould  be  included  in  the  capital  investment. 

Digitized  by  CjOOQIC 


344 


UTAH  PUBLIC  UTILITIES  COMMISSION. 


A  customer  in  receiving  service  from  a  utility  pays  a  just  and 
reasonable  rate  for  good^  efficient  service.  In  so  far  as  a  utility 
is  permitted  to  fall  below  this  standard,  the  cust(Mner  does  not  re- 
ceive full  service,  so  that  to  make  sure  the  customer  pays  only 
for  that  which  he  receives,  the  actual  tangible  depreciation  of 
the  property,  otherwise  deferred  maintenance  should  be  deducted. 
The  utility  should  at  all  times  keep  an  amount  equal  to  deferred 
maintenance  liquid  in  its  depreciation  reserve.  As  this  sum  is 
subject  to  immediate  demand,  and  cannot  be  invested  in  the  prop- 
erty, it  should  be  deducted  from  the  capital  account. 

When  it  is  necessary  for  a  utility  to  make  replacements  of 
such  character  that  the  depreciation  reserve  invested  in  the  prop- 
erty must  be  used,  the  utility  should  capitalize  the  amount  so  in- 
vested, and  replace  in  the  reserve  fund  the  amount  borrowed 
from  it. 

[3]  The  applicant  furnished  a  statement  from  its  engineer  and 
city  manager  (exhibit  11)  purporting  to  show  the  value  of  the 
physical  property  used  and  useful  in  giving  service  to  the  people . 
of  the  city.  The  statem^it  was  made  the  subject  of  inquiry 
during  the  hearing,  and,  in  the  absence  of  an  opportunity  to  com- 
pletely check  the  items,  was  submitted  to  the  Commission  and 
accepted  as  a  fairly  accurate  estimate  of  the  cost  of  the  plant  to 
date.  The  total  arrived  at  by  the  city  manager  was  $122,998.12. 
Pending  a  physical  valuation,  this  figure  will  be  accepted  as  a 
basis  for  fixing  a  rate  of  depreciation. 

No  depreciation  fund  has  been  created,  and  the  property  has 
wasted  away  through  various  causes  until  at  the  present  time  the 
testimony  of  the  city  manager  is  that  depreciation  of  the  property 
has  reached  80  per  cent  It  develops  that  expenditures  for  re- 
pairs and  replacements  were  not  enough  to  maintain  the  plant 
in  efficient  operating  condition.  The  policy  from  the  b^inning 
has  been  to  extend  rather  than  maintain  the  plant,  and,  as  stated 
before,  the  utility  now  finds  itself  in  a  condition  where  no  funds 
are  available  for  replacements.  A  sound  public  policy  demands 
that  a  company  should  be  in  a  position  at  all  times  to  replace 
v/ornout,  inadequate,  or  obsolete  property. 

The  purpose  of  setting  up  a  depreciation  reserve  is  clearly  set 
forth  by  the  Maryland  Public  Service  Commission  in  Ke  Chesa- 
peake &  P.  Teleph.  Co.  P.U.E.1916C,  961:     "Consequentlv  it 

P.U.R.1919E. 
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would  seem  to  be  clear  that  the  ideal  condition  for  a  public  utility 
subject  to  state  regulation  would  be  for  such  a  utility  to  have  a 
depreciation  reserve  created  and  kept  up  by  the  public,  at  all 
times  ample  to  cover  not  only  the  existing,  visible  deterioration 
of  its  property,  but  also  all  latent  depreciation,  in  order  that  it 
might  be  in  a  position  to  make  replacements  when  and  as  required. 
Such  a  reserve  would  stand  as  a  perpetual  guaranty  to  the  utility 
against  any  loss  the  property  might  sustain  in  the  public  service, 
and  at  the  same  time  as  a  perpetual  guaranty  to  the  public  that 
the  utility  would  always  be  in  a  position  to  render  adequate 
service." 

In  the  case  now  before  us  we  must  pass  upon  the  question  as  to 
whether  it  is  proper  for  customers  now  taking  service  to  contrib- 
ute money  for  reconstruction  of  the  property  which  has  wasted 
away  in  the  past     A  discussion  of  this  question  was  had  by  the 
supreme  court  in  the  Knoxville  Water  Co,  Case,  where  it  is  said : 
"A  water  plant     .     .     .     begins  to  depreciate     .     .     .     from 
the  moment  of  its  use.     Before  coming  to  the  question  of  profit 
at  all,  the  company  is  entitled  to  earn  a  sufficient  sum  annually 
to  provide  not  only  for  current  repairs,  but  for  making  good  the 
depreciation  and  replacing  the  parts  of  the  property  when  they 
come  to  the  end  of  their  life.     The  company  is  not  bound  to  see 
its  property  gradually  waste  without  making  provisions  out  of 
earnings  for  its  replacement.     It  is  entitled  to  see  that  from 
earnings  the  value  of  the  property  invested  is  kept  unimpaired, 
flo  that  at  the  end  of  any  given  term  of  years  the  original  invest- 
ment remains  as  it  was  at  the  beginning.     ...     If,  however, 
a  company  fails  to  perform  this  plain  duty  and  to  exact  sufficient 
returns  to  keep  the  investment  unimpaired,  whether  this  is  the 
result  of  unwarranted  dividends  upon  overissues  of  securities 
or  of  omission  to  exact  proper  prices  for  the  output,  the  fault 
is  its  own.     When,  therefore,  a  public  regulation  of  its  prices 
comes  under  question,  the  true  value  of  the  property  then  em- 
ployed for  the  purpose  of  earning  a  revenue  cannot  be  enhanced 
by  a  consideration  of  the  errors  in  management  which  have  been 
committed  in  the  past''     [212  TJ.  S.  13,  63  L.  ed.  380,  29  Sup. 
Ct  Rep.  148.] 

In  discussing  this  decision,  the  Maryland  Commission  says 
(P.U.E.  1916C,  963) : 

P.U.H.1919E. 
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"This  language  would  seem  at  first  blush  to  justify  a  public 
service  commission  or  other  regulatory  body  in  holding  that 
the  proprietors  of  a  public  utility  which  had  operated  under  the 
conditions  above  pictured  should  be  obliged  for  all  time  to  bear 
the  loss  in  the  value  of  their  investment  which  they  had  failed 
to  guard  against  in  the  past  by  setting  up  and  maintaining  ade- 
quate depreciation  reserves. 

"But  a  close  study  of  this  decision  and  of  the  numerous  other 
decisions  of  the  same  court  upon  the  subject  of  state  regulation 
of  public  utilities  leads  us  to  believe  that  such  language  should 
not  be  so  construed. 

"In  the  first  place  it  is  seldom  wholly  just  to  penalize  anyone 
for  failing  to  do  a  thing  which  he  had  no  reason  to  believe  it  was 
his  duty  to  do.  Thirty  years  ago,  or  even  twenty  years  ago,  the 
theory  of  the  depreciation  reserve  was  hardly  known,  much  less 
generally  understood.  As  we  know  it  to-day,  it  is  an  evolution 
in  accounting  so  far  as  applied  to  public  utilities.  It  has,  of 
course,  always  been  understood  that  a  business  man  must  make 
provision  in  advance  against  the  time  when  the  property  used  in 
his  business  will  wear  out  and  be  no  longer  fit  for  use.  But  the 
idea  that  the  proprietor  of  a  public  utility  had  an  absolute  right 
to  charge  the  public  a  sum  sufficient  to  create  and  maintain  such  a 
reserve  was  born  of  the  necessity  which  arose  when  the  states 
first  began  to  engage  actively  in  the  regulation  of  rates,  and  to  say 
that  the  man  engaged  in  a  public  business  of  this  character  should 
be  limited  in  his  profits  to  a  fair  return  upon  his  investment. 

"And,  in  the  second  place,  a  literal  interpretation  of  this  lan- 
guage of  the  supreme  court  would  in  many  cases  defeat  the  very 
object  which  the  state  has  in  view  in  regulating  such  enterprises, 
— the  furnishing  of  adequate  service  at  reasonable  rates.^' 

If  depreciation  be  deducted  from  the  value  of  the  property  in 
this  case  and  rates  be  based  on  the  remainder,  namely,  20  per  cent, 
the  property  would  in  a  short  time  be  lost  and  service  cease  al- 
together. 

[4]  It  appears  to  the  Commission  that,  if  mistakes  have  been 

made  in  the  past  by  such  utility,  through  a  failure  to  set  up 

proper  depreciation  reserves,  public  policy  demands  that  such 

mistakes  should  be  quickly  rectified  and  the  utility  placed  upon 

a  sound  basis.     We  do  not  feel  that  a  utility  should  be  permitted 
P.U.R.1919E. 
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to  earn  a  sum  sufficient  in  one  year  to  correct  evils  where  deprecia- 
tion was  ignored ;  that  would  place  too  heavy  a  burden  upon  the 
present  consumers.  It  will  therefore  be  necessary,  in  order  to 
insure  the  continued  operation  of  the  property,  that  a  substantial 
sum  be  set  up  each  year  to  cover  past  depreciation  and  also  de- 
preciation which  will  accrue  in  the  future.  We  have  to  deter- 
mine, in  the  first  place,  how  large  a  depreciation  reserve  the  pub- 
lic should  properly  create  and  maintain,  taking  into  account  the 
age  and  physical  condition  of  the  property ;  and  for  this  purpose 
the  valuation  of  the  property  as  submitted  by  the  city  manager  is 
accepted. 

In  general  a  plant  situated  as  is  this  one  will  be  on  a  proper 
basis  of  depreciation  reserve,  if  the  average  life  of  the  property 
is  placed  at  twenty  years,  and  if,  therefore,  a  5  per  cent  reserve 
is  established.  City  Manager  Roskelley  accepts  this  basis  for 
depreciation  of  the  plant  in  question. 

But  a  reserve  fund  established  now  on  the  basis  of  5  per  cent 
of  the  present  value  of  the  property  obviously  will  not  be  sufficient 
to  overtake  the  depreciation  before  the  plant  is  worn  out.  It  will, 
in  fact,  provide  only  for  current  depreciation,  if  the  theory  of 
twenty  years'  life  for  the  property  is  correct.  The  city  manager 
estimates  that  80  per  cent  depreciation  has  already  occurred,  but 
even  if  we  assume  50  per  cent  depreciation  to  date,  it  will  require 
5  per  cent  reserve  for  ten  years  to  care  for  past  depreciation. 
This  5  per  cent  and  a  like  amount  to  cover  current  depreciation 
ehould,  if  continued  ten  years,  place  the  property  in  good  physical 
condition. 

Basing,  then,  the  depreciation  reserve  on  the  cost  to  date  of  the 
plant,  which,  as  hereinbefore  stated,  is  $122,998.12,  we  should 
provide  earnings  sufficient  to  produce  $6,149.90  as  an  annual 
reserve  fund  for  current  depreciation,  and  $6,149.90  to  care  for 
past  depreciation,  or  a  total  of  $12,299.80  annually.  This 
amount  closely  approximates  the  sum  that  Mayor  John  W.  Peters, 
of  Brigham  City,  says  will  be  needed  annually  to  provide  for  re- 
placements and  renewals,  his  figure  being  $13,000,  as  given  in  a 
statement  filed  with  the  Commission  after  the  close  of  the  hearing. 

Increased  Bates. 

In  this  case  applicant  asked  permission  to  increase  its  rates, 
P.U.R.1919E. 
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both  for  power  and  lighting,  and  estimated  that  the  increase,  if 
granted,  would  provide  additional  revenue  in  the  sum  of  about 
$9,000  per  annum.  It  has  been  shown  that  in  1918  the  net  in- 
come was  about  $9,000.  Therefore,  if  we  granted  the  petition 
in  full,  and  assumed  that  the  same  economical  operating  condi- 
tions would  continue,  there  would  be  approximately  $18,000  net 
income  annually  from  which  to  provide  for  depreciation.  It  is 
apparent  that  this  would  be  in  excess  of  the  amount  needed. 

The  city  contemplates  spending  this  year  an  amount  estimated 
at  $12,800  to  $13,000  in  making  extensive  and  necessary  re- 
construction in  its  street  lighting  system,  and  in  removing  the 
poles  and  wires  of  its  distribution  system  from  the  main  streets, 
and  serving  customers  in  the  business  section  from  distribution 
lines  located  in  the  middle  of  the  blocks,  or  in  the  rear  of  the 
business  houses.  These  improvements  will  make  for  safety  and 
service,  and  the  Commission  heartily  approves  the  civic  pride  and 
enterprise  shown  in  the  projected  improvements.  These  changes 
may  be  classified  as  renewals  or  replacements  in  this  case,  because 
the  present  system  is  obsolete  and  precarious,  dangerous  to  life 
and  property,  and  inefficient. 

6f  the  funds  needed  some  $9,000  will  be  available  from  1919 
earnings  at  present  rates,  leaving  about  $4,000  to  be  provided 
from  some  other  source. 

We  cannot  accurately  determine  in  advance  what  the  revenues 
will  be  under  advanced  rates,  and  therefore  any  rates  fixed  at  this 
time  may,  in  the  light  of  actual  experience,  need  to  be  readjusted, 
to  provide  revenue  enough  and  not  too  much.  As  at  present  ad- 
vised, however,  we  believe  the  interests  of  the  applicant  and  of  the 
consumers  will  be  best  safeguarded  by  pei*mitting  an  increase  of 
rates  on  residential  and  conamercial  lighting,  as  indicated  below : 

Old  Rate  New  Rate 

Per  kw.  hr.  Per  kw.  hr. 

First  100  kw.  hr.  per  month 05  .06. 

AU  in  excess  of  100  kw.  hr.  per  month 04  .06. 

Protest  of  Perry  Electric  Compcmjf* 

[5]  The  Perry  Electric  Light  &  Power  Company  protests  the 

granting  of  applicant's  petition  in  so  far  as  it  provides  for  a 

resale  power  rate  which  is  higher  than  the  rate  now  being  paid 
P.U.R.1919E, 
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by  protestants.  Testimony  introduced  was  to  the  effect  that  in 
1906  an  agreement  was  entered  into  by  and  between  said  appli- 
cant and  the  Perry  Electric  Light  &  Power  Company,  in  which  it 
was  provided  that  said  Perry  Electric  Light  &  Power  Company 
should  be  supplied  perpetually  with  power  and  light  in  common 
and  jointly  with  the  users  of  the  power  in  the  city  of  Brigham, 
subject  to  the  same  rights,  guaranties,  privileges,  and  rules  govern- 
ing the  users  of  the  same  class  of  power  within  the  limits  of  said 
Brigham  City ;  that  the  price  charged  for  said  power  should  be  $2 
per  horse  power  per  month,  which  price  should  not  change  for  a 
period  of  ten  years,  provided  that  at  no  time  thereafter  should 
the  price  charged  the  Perry  Electric  Light  &  Power  Company 
exceed  the  price  charged  for  the  same  class  of  service  to  other  con- 
sumers within  Brigham  City;  that  the  said  Perry  Electric  Light 
&  Power  Company  should  have  the  use  of  all  electric  power  re- 
quired, provided  that  the  city  of  Brigham  reserved  the  rig^t  unto 
itself  to  retain  one  hundred  horse-power  capacity  of  the  electric 
plant  as  a  reserve  for  manufacturing  and  other  purposes,  and 
when  the  power  of  said  plant  should  all  be  consumed  up  to  the 
said  reserve  limit  of  one  hundred  horse  power  for  manufacturing 
aud  other  purposes,  then  the  Perry  Electric  Light  &  Power  Com- 
pany should  have  the  primary  right  to  the  use  of  the  amount  of 
electric  power  in  actual  use  at  that  time  by  it. 

In  this  case  we  have  the  question  of  a  municipally  owned  plant 
serving  its  customers,  or,  in  other  words,  its  owners,  whose  prop- 
erty has  been  and  is  hypothecated  for  the  payment  of  the  bdnds 
used  for  the  purpose  of  constructing  the  generating  plant  and 
distributing  system.  While  the  protestant  is  a  mere  purchaser 
of  the  applicant's  power  and  light,  it  appeared  that  for  some  time 
the  protestant's  customers  had  been  receiving  power  and  light  at 
a  rate  much  less  than  the  consumers  within  the  city  limits.  This 
appears  to  be  a  discrimination  in  favor  of  the  protestant.  How- 
ever, it  is  explained  by  the  fact  that  the  applicant  was  not  using 
all  of  the  energy  produced  by  the  operation  of  its  plant,  and  there- 
fore was  disposing  of  a  surplus^  which  protestant  bought  and 
resold. 

We  are  here  to  deal  with  the  question  of  the  right  and  duty  of 
the  Commission  to  establish  rates  which  are  just  and  equiti^ble  to 
hH  parties;  also  the  right  of  the  Conunission  to  increase  rates, 
P.Ui.l919E. 
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notwithstanding  a  previous  contract  had  been  entered  into  by 
the  parties  concerned.  The  question  of  the  power  of  the  Com- 
mission to  deal  with  such  a  problem  was  passed  upon  by  the 
supreme  court  of  this  state,  in  the  case  of  Salt  Lake  City  v.  Utah 
Light  &  Traction  Co.  —  Utah  — ,  3  A.L.R.  715,  P.U.R1918F, 
377,  173  Pac.  557,  in  which  the  action  of  the  Commission  in 
setting  aside  contract  rates  was  upheld. 

The  question  of  annulling  in  total  the  contract  in  question  is 
not  here  presented  for  the  consideration  of  the  Commission ;  for 
the  reason  that  during  the  hearing  the  applicant  indicated  that 
the  Perry  Electric  Light  &  Power  Company  would  be  released 
from  any  obligations  set  forth  in  said  contract,  and  need  not,  un- 
less it  chose  to  do  so,  continue  purchasing  power  imder  the  new 
i-ates.  We  have  no  hesitation  in  saying  that,  in  our  opinion,  the 
applicant  should  be  permitted  to  establish  the  resale  power  rate 
ao  proposed. 

The  remaining  question  for  consideration  is  in  regard  to  cer- 
tain rules  and  regulations  which  applicant  proposes  to  adopt  for 
the  better  control  and  management  of  its  electric  business.  The 
code  of"  rules  and  regulations  proposed  to  us  are  3imilar  to  those 
now  in  eflFect  by  other  companies  operating  in  this  state,  and 
while  the  Commission  has  not  in  the  past  specifically  approved 
rhem,  and  will  not  do  so  in  this  instance,  they  will,  nevertheless, 
be  received  for  filing,  subject  to  review  on  complaint  of  a  con- 
sumer or  on  the  Commission's  own  motion. 

An  appropriate  order  will  be  issued. 

Joshua  Greenwood,  Henry  H.  Blood,  and  Warren  Stoutnour, 
Commissioners. 


AJUZONA  CORPORATION  COM3IISSIOX. 

Wn.LIS  WALKER  et  al. 

V. 

TUCSON  FARMS  COMPANY  et  al, 
[Docket  Xo.  459:] 

Fuhlie  tUiUties  —  What  ^ytntstitute. 

Land  compajiies  solely  in  control  of  the  production,  diatribution, 
P.U.R.1919E. 
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sale,  and  management  of  water  supplied  to  landowners,  are  public  utiki- 
ties,  subject  to  the  jurisdiction  of  the  Arizona  Commission. 

[May  12,  1919.] 

CoMPUiiKT  alleging  inadequacy  of  water  service  for  irrigation 
purposes;  sustained.  Companies  also  ordered  to  file  annual  re- 
ports, rate  schedules,  and  to  institute  rules  and  regulations  insur- 
ing impartiality  in  the  distribution  of  water. 

Appearances:  Willis  H,  Walker  for  petitioners;  John  H. 
Campbell  for  respondents. 

Jones,  Commissioner :  Petitioners,  Willis  Walker,  F.  S.  Goer- 
uen,  and  E.  H.  KHewer,  representing  themselves  and  the  Silver 
Lake  Agricultural  Club  and  the  Sahuarita  Farmers  Club,  allege 
in  their  petition  filed  October  9,  1917,  that  they  were  induced  to 
make  investments  and  acquire  property  and  interests  from  the 
Tucson  Farms  Company  under  the  representation  and  promise 
that  the  said  Tucson  Farms  Company  (hereinafter  designated 
Farms  Company)  would  supply  them  with  water  to  properly  and 
sufficiently  irrigate  their  lands ;  that  the  respondents  have  failed 
and  refused  to  furnish  suiBcient  water;  and  that  such  water  as 
has  been  supplied  has  been  unequally  distributed  to  the  disad- 
vantage and  loss  to  the  petitioners  and  those  that  they  represent, 
being  substantially  all  of  the  farmers  who  have  located  upon  the 
knds  formerly  owned  or  now  owned  by  the  Farms  Compai;»y. 
Petitioners'  prayer  asks  that  the  matter  be  investigated  and  that 
relief  be  afforded. 

Respondents  demurred  to  the  petition  on  the  grounds  and 
for  the  reason  that  it  does  not  appear  from  the  petition  that  the 
Commission  has  jurisdiction,  and  upon  the  further  grounds  that 
the  petition  does  not  state  facts  sufficient  to  warrant  the  Commis- 
sion to  require  the  respondents  to  answer.  In  its  answer  re- 
spondent Tucson  Farms  Company  makes  a  general  denial  of  tho 
dilutions  contained  in  the  petition,  and  further  denies  that  it 
is  in  any  sense  a  water  company,  or  that  it  has  power  to  supply  pe- 
titioners or  others  with  water  for  the  irrigation  of  their  lands. 
Respondents  Sahuarita  Water  Company  and  Silver  Lake  Water 
Company  represent  tilat,  under  and  by  virtue  of  their  articles  of 
incorporation  and  their  by-laws,  they  are  mutual  water  companies 

operating  wiihotit  profit,  and  supply  water  only  to  its  share- 
P.U.IL1919K. 
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holders.  They  deny  that  the  water  supply  has  been  inadequate 
or  has  been  unequally  distributed. 

The  matter  was  heard  in  Tucson,  on  November  27,  1917. 
Ttfemorandum  briefs  were  promptly  filed  by  the  contending  par- 
ties, and  the  matter  was  fully  submitted  within  the  customary 
time.  Disposition  of  the  case  has  been  seriously  delayed  by 
reason  of  the  neglect  and  failure  of  our  former  official  reporter  to 
file  a  copy  of  his  minutes  containing  the  testimony  presented  at 
the  hearing.  This  transcript  of  testimony  has  finally  been  filed 
4ind  the  case  can  be  disposed  of. 

The  Commissioner  presiding  at  the  hearing  reserved  a  ruling 
upon  the  demurrer  for  the  entire  Commission*  The  demurrer  is 
overruled. 

The  three  petitioners  above  named  and  five  other  farmers 
testified  respecting  conditions  complained  of.  The  manager  of 
the  local  electric  light  company  supplying  respondents  with  power 
for  pumping  water  explained  the  conditions  surrounding  the 
supplying  of  power.  The  manager  of  the  Tucson  Farms  Com- 
pany testified  on  behalf  of  respondents. 

Counsel  for  respondents  in  their  brief  argues  that  the  Com- 
mission is  without  jurisdiction  because  the  Silver  Lake  Water 
Company  and  the  Sahuarita  Water  Company  are  mutual  com- 
panies not  engaged  in  furnishing  water  for  compensation^  and 
that  the  Tucson  Farms  Company  bears  the  same  relation  to  the 
water  companies  as  other  landowners  do  that  ar<3  ezabraGed  VTithin 
the  districts  served.  Petitioners  contend  that  the  CoDunission 
has  jurisdiction,  and  points  out  a  distinction  between  water  fur- 
nished for  compensation  and  for  hire.  In  the  light  of  the  facts 
before  us  in  this  proceeding,  it  is  unnecessary  for  us  to  express 
an  opinion  as  to  whether  we  have  jurisdiction  over  mutual  water 
companies  or  not;  since  we  find  that  the  operation  of  the  re- 
spondents in  the  administration  of  their  water  affairs  can  in  no 
manner  be  designated  as  mutual. 

The  Tucson  Farms  Company  represents  in  its  advertising  mat- 
ter submitted  at  an  exhibit  in  the  hearing  that  it  owns  12,000 
acres  of  ^'continuous  crop  bearing,  rich  bottom  lands  in  the  Santa 
Cruz  Valley  of  Arizona,*^  located  adjacent  to  the  city  of  Tucson. 
In  connection  with  its  water  supply  it  represents  in  its  advertis- 
ing matter:     ^'The  company  employed  the  best  scientifie  engi- 
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neers,  who  were  assisted  by  United  States  governmeat  engineers, 
and  developed  this  water  supply  through  an  underground 
diversion  system,  large  conduits,  and  a  large  cross-cut  (see 
illustration,  front  cover,  this  booklet)  extending  a  mile  through 
the  bed  of  the  river,  bisecting  practically  the  entire  valley,  by 
whidi  a  large  portion  of  the  water  needed  is  obtained  by 
gravity,  this  gravity  system  being  supplemented  by  nineteen 
electric  pumps  installed  in  this  cross-cut,  as  well  as  by  a  large 
number  of  electric  pumps  located  at  various  points  over  the  proj- 
ect, witii  the  result  that  they  have  perfected  a  development  which 
effectually  taps  this  underground  storage  supply,  bringing  the 
water  to  the  surface  and  discharging  it  into  canals  for  the  irriga- 
tion of  their  lands,  making  a  simple,  permanent,  and  economical 
system.  "This  wat^  system  is  so  complete  in  its  construction 
that  water  can  be  supplied  to  any  farm  in  the  entire  12,000  acres 
within  two  hours*  time-" 

Further  respecting  the  control  and  operation  of  the  water 
supply  it  represented  as  follows : 

"The  company's  water  rights  in  this  valley  are  complete  as 
to  priority  and  ownership,  are  of  full  record  in  the  county  and 
state,  and  are  fully  protected  by  the  laws  of  the  state  of  Arizona* 
In  converfing  these  lands  to  purchasers  the  title  to  the  water 
ri^ts  ,also  passes,  and  is  inseparable  from  the  land ;  in^  other 
words,  when  you  buy  this  land,  the  purchase  price  includes  the 
fully  paid,  permanent  water  right. 

^'We  have  divided  the  water  system  into  five  units,  each  in- 
dependent of  the  others.    Each  senses  a  specific  tract  of  land  on 
Tucson  Farms.     Each  unit  is  supplied  with  water  by  one  of 
five  companies  organized  under  the  laws  of  Arizona.    The  Silver 
I^ke  Water   Company  supplies   5,314   acres.      The   Catalina 
(i^ardens  Water  Company  supplies  554  acres.    The  Tucson  Gar- 
dens Water  Company  supplies  557  acres.     The  Mission  Water 
Company  supplies  1,689  acres,  and  the  Sahuarita  Water  Com- 
P^^y  supplies  3,626  acres. 

''The  shares  of  stock  in  each  company  represent  the  number 

^^  Acres  it  supplies,  and  no  more.    In  other  words,  there  is  one 

^^"^e  of  water  stock  for  each  acre  under  water,  and  tlie  purchaser 

^eiveB  one  share  of  "water  stock  for  each  acre  he  purchases  under 

Jater;  therefore,  the  purchaser  of  land  lying  in  these  units  is  a 
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prc^KKPtionate  owner  in  the  water-supply  system.  The  land- 
owners  elect  annually  from  their  own  number  a  hoard  of  officers 
to  manage  the  affairs  of  their  own  particular  company.  The 
only  cost  to  you  for  your  water  supply  is  the  cost  of  electric  cur- 
rent and  maintenance.  This  cost  is  kept  separate  for  each  water 
company,  and  is  prorated  according  to  the  acreage  under  water 
in  each  water  company." 

The  uncontroverted  testimony  of  land  purchasers  and  farmers 
was  that  the  Farms  Company  furnishes  and  controls  the  water. 
Payment  is  made  the  Tucson  Farms  Company  at  its  office,  and 
receipted  for  by  the  said  Fai-ms  Company.  The  amoimts  paid 
for  water  are  fixed,  definite  sums,  not  the  actual  cost.  Many 
of  the  farmers  knew  nothing  of  water  companies,  were  never 
supplied  with  a  copy  of  the  by-laws  of  the  water  companies ; 
none  of  the  water  consumers  had  been  notified  of  meetings  or 
liad  attended  meetings  of  the  water  companies,  or  in  any  manner 
participated  in  its  affairs.  Manager  of  the  electric  company 
supplying  power  states  that  Tucson  Gas,  Electric  Light,  &  Power 
Company  is  supplying  power  for  pumping  water  under  a  ten- 
year  contract  entered  into  between  the  Pima  Land  &  Water 
Compaiiy  and  the  Tucson  Gas,  Electric  Light^  &  Power  Com- 
pany, and  is  operating  under  the  original  contract,  and  further : 

Q.  'In  furnishing  power  with  whom  do  you  do  bu^infess,  who 
makes  the  arrangements  and  handles  the  details? 

A,  The  Tucson  Farms  Company. 

Q.  Have  you  any  business  relations  with  the  Silver  Lake 
Water  Company  or  the  Sahuarita  Water  Company  or  any  others 
in  those  districts  ? 

A.  Yes,  sir,  we  serve  those  companies. 

Q.  You  serve  those  companies  direct? 

A.  No,  sir,  we  serve  them  through — ^we  serve  the  districts 
with  power  to  the  points  of  delivery  under  one  contract  with  the 
Farms  Company. 

Q.  Your  business  in  connection  with  the  Tucson  Farms  Cpm- 
pany- — in  connection  with  the  poyer— is  done  by  the  Tucson 
Farms  Qompany?  .    . 

.A*  W^U,  we  look  to  them,  yes;  we  receive  our  pgyments 
through  the  Tucson  Farms  Company. 
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Mr.  F.  W.  Taylor,  mauager  and  vice-president  of  Tucson 
Farms  Company,  is  the  president  of  the  water  companies.  The 
Farms  Company  owns  just  under  11,000  acres, — 5,700  in  the 
Silver  Lake  district  and  3,800  in  the  Sahuarita  district.  Of 
this  there  have  been  sold  or  contracted  for  about  1,000  acres  in 
the  Sahuarita  district  and  3,000  acres  in  the  Silver  Lake  district. 
Of  the  remaining  7,000  acres  the  Tucson  Farms  Company 
"probably  farmed  600  acres.    We  tried  to  get  in  two  crops. 

"Q.  You  probably  farmed  this  year  less  than  last — did  you 
say  that  ? 

"A.  Yes,  I  think  the  company  farmed  or  started  to  farm 
last  year — when  I  came  here  in  August  I  found  the  company  had 
put  in  some  land  which  they  had  burned  up — that  is  through  not 
supplying  it  with  water  and  that  some  of  the  users  had  had  quite 
sufficient  water  while  others  had  suffered  a  little,  so  it  is  hard 
to  judge  the  two  years." 

Of  the  11,000  acres  about  5,000  are  cleared  "and  there  is 
water  enough  when  we  get  our  present  pumps  in;  even  if  we 
didn't  develop  any  more  water  there  is  water  enough  for  3,500  or 
4,000  acres,  perhaps  a  little  more.'* 

It  was  stated  that  the  control  or  management  of  the  Farms 

^mpany  and  the  water  companies  had  changed  in  August,  1916, 

^^d  that  the  new  management  was  planning  to  enlai^  the  water 

^^pply  by  the  installation  of  new  pumps  and  sinking  of  new  wells, 

^^<1  that  when  this  was  done  there  would  be  an  improvement  in 

^^^^iditions.    Under  the  present  power  rates  it  would  eo0t  $7.50 

^**  ^8  per  acre  per  year  to  supply  water  in  the  Silver  Lake  dis- 

^^ol;  and  $11  or  $12  in  the  Sahuarita  district.    The  charge  made 

f^^sumers  in  the  Silver  Lake  district  was  $3.50  per  acre,  paid 

^^  tiluree  instalments.    Witness  for  the  companies  states  that  there 

^^"^1    have  to  be  something  in  excess  of  5,500  acres  sold  and  in 

^^    liands  of  the  farmers  before  the  control  of  the  waiter  ^  com- 

'*^*^ies  passes  into  the  hands  of  the  farmers. 

**^  vote  automically  goes  with  each  share  of  stock,  and  natural- 

^   "^p-hoever  has  51  per  cent  of  the  stock  has  the  majority  or  con- 

^^1^  and  it  would  arrive  rather  soon  in  the  Silver  Lake  district, 

^^^^.use  more  than  half  of  that  is  sold  under  contract,  and,  as 

.^^^^^^^^:^  as  they  pay  up,  those  ii^hd  are  there  would  have  control." 

^    ^<ime  testimony  was  given  ttuit  the  distributioin  or  divisicin  of 
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water  was  inequitable  in  that  some  consximers  got  more  than 
others  under  similar  circumstances  and  conditions.  There  was 
no  division  of  opinion,  however,  in  that  there  was  insufficient 
water.  Some  of  the  farmers  suffered  the  loss  of  crops  or  the 
diminution  of  production  owing  to  water  shortage.  The  Farms 
Company  contended  that  the  failure  of  the  electric  power  com- 
pany to  give  continuous  power  service  was  responsible  in  part  for 
the  ills  complained  of.  The  power  company,  however,  stated 
that  the  service  had  been  reasonably  good,  such  interruptions  as 
did  occur  being  due  to  lightning.  The  farmers  generally  ex- 
pressed the  ^belief  that  the  difficulty  was  in  lack  of  attention  to 
the  pumps  and  failure  to  repair  and  clean  canals  and  ditches. 

In  passing  upon  this  case,  we  must  be  controlled  by  the  facts 
and  conditions  as  they  exist  rather  than  whether  the  organization 
and  plans  of  the  respondents  contemplate  mutuality.  Upon  the 
entire  record  before  us  there  can  be  no  division  of  opinion  on 
the  point  that  the  respondents  are  solely  in  control  of  the  pro- 
duction, distribution,  sale,  and  management  of  the  water  supplied 
petitioners.  There  is  nothing  in  fact  mutual  about  the  operation. 
The 'Evidence  is  rather  conclusive  that  the  Tucson  Farms  Com- 
pany is  the  controlling  factor  in  the  water  business.  The  water 
companies  and  the  Tucson  Farms  Company  are  so  closely  allied 
that  under  the  record  we  cannot  draw  a  very  fine  distinction  as 
to  reoFponsibility.  Our  order  will  therefore  be  directed  to  the 
three  respondent  companies  named.  After  this  case  was  heard, 
j^tititmers  employed  counsel,  who  in  their  brief  suggested  the 
adviisability  of  a  further  hearing.  Upon  further  complaint  or 
petition  the  matter  may  again  be  reopened  by  any  of  the  parties. 
It  is  our  opinion,  based  upon  the  record,  that  petitioners  have 
supported  their  allegations  in  that  there  has  been  an  insufficient 
supply  of  water;  that  the  distribution  has  been  irregular  and 
uncertain.  None  of  the  respondents  have  filed  with  the  Com- 
mission schedules  of  rates  and  charges,  nor  have  they  filed  annual 
reports  or  otherwise  complied  with  our  laws  governing  the  oper- 
ation of  public  service  corporations. 

ORDER. 

•  This  ease  being  at  issue  upon  petition  regularly  filed  and  duly 
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answered,  a  public  hearing  having  been  held  and  the  matter 
fully  submitted. 

It  is  ordered  that  Tucson  Farms  Company,  Sahuarita  Water 
Company,  Silver  Lake  Water  Company,  be  and  they  are  hereby 
notified  and  required  to  file  with  the  Commission,  on  or  before 
June  16,  1919,  annual  reports  covering  their  water  operations 
for  the  year  ending  December  81,  1918,  and  to  file  wifli  the 
Commission  their  schedule  or  tarifiF  of  rates  charged  or  to  be 
charged  for  water  and  copy  of  service  rules,  if  any  are  issued, 
governing  the  method  and  details  of  distribution,  collection  of 
charges,  and  other  matters  relating  to  operation. 

It  is  further  ordered  that  respondents  be  and  they  are  each 
of  them  notified  and  required  to  institute  rules  and  regulations 
insuring  exact  impartiality  in  the  distribution  of  water,  and  to 
hereafter  <>b8erve  same,  and  to  furnish  all  water  consumers  en- 
titled to  receive  water  within  their  respective  districts,  an  ade- 
quate supply  of  water  at  reasonable  rates  and  charges. 


O&LIPOKMA  BAIIiROAD  0OMMI88ION. 

LOLA  V.  JOYNEE 

V. 

JOHN  T.  GAPPEY,  Owner  of  Gaffey  Water  Company. 
[Deciflion  No.  6316;  Case  No.  1311.] 

Service  —  Water  —  Idmited  supply  —  Duty  to  make  oonneetiona. 

The  California  Commission  directed  a  water  company  to  make  serr- 
iee  eonnections  with  an  applicant,  although  its  supply  was  limited  and 
no  additional  supply  could  he  obtained,  where  it  appeared  that,  if  the 
utility  took  proper  steps  to  prevent  waste,  it  could  supply  the  applicant 
without  working  any  hardship  upon  Ihe  present  consumers. 

[May  12,  1919.] 

C01CP1.AINT  of  refusal  to  extend  water  service  to  applicant; 
service  directed. 

Appearances:  Lola  V.  Joyner,  in  propria  persona;  John  T. 
Qnffey,  in  propria  persona. 

By  the  Commission:     The  complaint  in  the  ahove-entitlcd 
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proceeding  allies  in  effect  that  complainant,  residing  at  7QS 
Sepiilveda  street,  San  Pedro,  on  which  is  located  a  water  main 
owned  by  defendant,  has  made  application  for  water  service  for 
domestic  purposes  and  has  been  refused.  The  Commission  is 
asked  for  an  order  compelling  defendant  to  extend  service  to 
complainant's  property. 

Defendant's  answer  alleges  that  the  entire  supply  of  water  for 
the  territory  served  is  secured  from  the  city  of  Los  Angeles 
under  a  contract  entitling  defendant  to  50,000  gallons  per  day; 
that  notification  has  been  given  him  that  a  draft  on  the  city's 
system  in  excess  of  that  quantity  will  not  be  allowed;  that  the 
use  of  water  by  present  consumers  is  equal  to  the  total  amount 
to  which  he  is  entitled  under  his  contract,  and  that  refusal  to 
extend  service  to  complainant  is  baaed  only  upon  an  insufficient 
supply.    Dismissal  of  the  complaint  is  therefore  asked. 

A  public  hearing  was  held  in  Los  Angeles  on  May  6,  1919. 

Defendant  serves  approximately  132  consiuners  in  what  is. 
known  as  the  La  Rambla  district  of  Palos  Verdes  ranch  adjacent 
to  San  Pedro  in  Los  Angeles  county.  Approximately  50  per 
cent  of  the  consumers  have  metered  service,  and  practically  all 
the  use  of  water  is  for  domestic  purposes,  altbougb  there  are  a 
few  persons  who  consume  larger  quantities  for  irrigation 
purposes. 

The  evidence  shows  that  the  average  draft  on  the  city's  water 
system  has  exceeded  the  contractual  allowance  of  50,000  gallons 
in  at  least  one  month  during  the  year  1918,  and  that  permission 
to  exceed  that  quantity  has  been  refused. 

Testimony  also  disclosed  the  fact  that  any  other  spurce  of 
supply  is  out  of  the  question,  owing  to  remoteness  and  consequent 
excessive  cost. 

An  inspection  of  the  plant  of  defendant  was  made  by  Mr.  F. 
M.  Faude,  one  of  the  Commission's  hydraulic  engineers,  who 
trstified  that  while  the  physical  condition  of  the  water  system  is 
;is  good  as  is  generally  found  in  systems  of  like  character  and 
size,  that  there  are  means  of  conserving  the  present  supply  there- 
by making  it  possible  to  extend  service  to  the  complainant,  whose 
requirements  for  the  present  season  at  least  are  for  domestic  \ise 
only.     He  testified  that  there  now  exists  upon  the  system,  leaks 

which  if  repaired  would  conserve  a  considerable  supply  of  water 
P.U.R.1919E. 
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and  also  that  there  is  considerable  waste  of  water  due  to  pump- 
ing into  a  tank  which  is  a  part  of  defendant's  system,  after  the 
tank  has  been  filled.  We  briieve  that  if  the  defendant  will  use 
diligence  in  repairing  leaks  in  water  mains  and  discontinue  pump- 
ing as  soon  as  the  tank  is  filled  that  complainant  herein  can  be 
siupplied  with  wator  without  working  any  hardship  upon  the 
present  consumers  of  defendant. 


CAUTOBNIA  RAILROAD  COMMISSION. 

SHERMAN  A.  PADDOCK  et  al. 

V. 

LAS  FLORES  WATER  COMPANY. 
[Decision  No.  6382;  Oase  Ko.  1098.] 

PuVHe  uiUtties  —  What  eonsMuie  —  Mutual  water  companies. 

A  mutual  water  company,  under  the  California  statute,  does  not 
become  a  public  utility  merely  because  it  serves  water  to  persons  who 
lease  from  stockholders  land  to  which  stock  of  the  company  is  appurte- 
nant, and  such  persons  pay  the  charges  for  the  serricea  directly  to  the 
oonnpany* 

[May  12,  1919.] 

Complaint  that  company  is  charging  nonstockholders  higher 
rates  than  stockholders  for  service ;  dismissed  because  of  lack  of 
jurisdiction,  the  defendant  being  a  mutual  water  company. 

Appearances:  Raymond  G.  Thompson  for  complainants;  An- 
derson &  Anderson  for  defendant. 

By  the  Commission :  The  complaint  in  the  above-entitled  pro- 
ceeding alleges  in  effect  that  defendant  is  a  public  service  cor- 
poration supplying  water  to  the  inhabitants  of  the  territory  im- 
mediately adjoining  the  city  of  Pasadena  on  the  northeast,  and 
bas  furnished  water  for  domestic  purposes  to  six  or  more  con- 
sumers who  own  no  stock  in  defendant  corporation.  It  is  also 
allied  that  defendant  has  charged  and  collected  from  these  six 
or  more  consumers  a  minimum  monthly  charge  of  $1.50  for  all 
water  used  up  to  450  cubic  feet  and  15  cents  for  each  100  feet  in 

excess  of  that  amount^  while  consumers  who  own  one  or  more 
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Jiares  of  the  stock  of  defendant  corporation  are  charged  $1.50 
?or  all  water  used  up  to  900  cubic  feet.  It  is  further  alleged  that 
'harges  to  consumers  who  are  not  owners  of  stock  are  excessive, 
ind  this  Commission  is  asked  to  establish  a  lesser  rate,  and  10 
;ents  per  100  feet  for  all  water  used  in  excess  of  600  feet. 

Defendant  denies  that  it  is  a  public  service  corporation  and 
tlleges  that  it  is  a  mutual  water  company,  not  conducted  for 
f)rofit,  but  for  the  purpose  of  distributing  its  water  among  its 
itockholders.  Defendant  admits  that  six  consumers,  not  stock- 
lolders  in  the  corporation,  are  supplied  .with  water  for  domestic 
purposes,  but  alleges  that  these  persons  are  occupants  of  land 
►vrithin  the  district  served,  and  each  of  the  premises  occupied  by 
hese  persons  is  indorsed,  upon  stock  issued  by  defendant,  as  the 
ocation  where  water  is  to  be  used. 

Public  hearings  in  this  proceeding  were  held  in  Los  Angeles. 

If  defendant  is  a  mutual  water  company,  this  Commission  is 
without  jurisdiction  and  cannot  establish  rates,  therefore  the  pub- 
ic utility  status  of  defendant  will  first  be  considered  and  passed 
ipon. 

Chapter  80,  Statutes  of  1913,  states  in  effect  that  a  mutual 
^^ater  company  is  an  association  organized  for  the  purpose  solely 
>f  delivering  water  to  its  stockholders  at  cost,  and  is  not  subject 
0  the  jurisdiction  of  this  Commission. 

It  is  apparent  from  the  testimony  and  from  an  inspection  of 
lefendant's  articles  of  incorporation  and  by-laws  that  this  cor- 
poration was  organized  as  a  mutual  water  company,  and  the  evi- 
lence  clearly  shows  that  defendant's  operations  have  been  con- 
lucted  without  profit,  as  is  indicated  by  the  fact  that  rates  have 
)een  changed  from  time  to  time  as  costs  of  operation  have  in- 
creased or  decreased. 

It  has  been  the  custom  of  stockholders  to  rent  lands,  to  which 
'took  is  appurtenant,  to  persons  not  stockholders  who  have  paid 
^barges  directly  to  defendant,  the  bills  being  guaranteed  by  the 
tockholders.  The  evidence  clearly  shows,  however,  that  in  effect 
hese  moneys  are  paid,  for  and  in  behalf  of  the  stockholders,  by 
he  lessees,  who  act  as  agents  only. 

After  a  careful  consideration  of  all  the  evidence,  we  are  of  the 
)pinion  that  the  intention  of  defendant  has  been  at  all  times  to 
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^xiduct  its  affairs  as  a  mataal  oompany,  and  W6~herebj  find  as  a 
^^ct  that  defendant  is  a  mutual  water  company. 


GAUFOKEOA  RAILROAD  005008810^. 

WILLIAM  FAER  et  aL 

v. 

SOUTHEBN  PACIFIC  COMPANY. 

[Decisiott  Ko.  6835;  Case  No.  1248.] 

JHserhninaUon  —  Bates  —  Long  and  short  haul  clause  —  Comparison 
of  interstate  and  intrastate  haul. 

An  interstate  rate  cannot  be  used  as  a  comparatiye  rate  to  show 
that  an  intrastate  rate  for  a  shorter  haul  is  Yiolative  of  the  long  and 
short  haul  clause  of  the  state  Constitution. 

[May  14,  1919.] 

CoMPi«AiNT  asking  for  reparation  for  overchargeB  based  on  the 
long  and  short  haul  clause  of  the  Constitution;  complaint  dis- 
missed because  the  comparative  rate  was  an  interstate  rate. 

•  Lovelandy  Commissioner:    Complainants  allege  that  defend- 
ant has  overcharged  them  on  thirty  carloads  of  feeder  cattle 
shipped  to  Brawlej,  California,  some  from  PorterviUe,   Cali- 
fornia, and  others  from  Coalinga,  California,  and  complainants 
ask  for  reparation.     The  basis  of  the  complaint  is  that  the  rate 
from  PorterviUe  and  Coalinga  to  Brawley,  California,  is  greater 
than  the  rate  to  a  more  distant  point,  namely,  Yuma,  Arizona, 
and  it  is  claimed  that  the  local  California  rate  is  in  violation  of 
§  21,  article  12  of  the  Constitution  of  California,  providing  that 
"it  shall  be  unlawful  for  any  railroad  or  other  transportation 
company  to  charge  or  receive  any  greater  compensation  in  the 
<)ggr%ate  for  the  transportation  of  passengers  or  of  like  kind  of 
property  for  a  shorter  than  for  a  longer  distance  over  the  same 
line  or  route  in  the  same  direction,  the  shorter  being  included 
within  the  long^  distance.'' 

The  answer  of  the  defendant  claims  that  the  Commission  does 
not  have  jurisdiction  to  grant  the  relief  requested,  for  the  reason, 
among  others,  that  the  above-quoted  long  and  short  haul  provision 


P.UJ1.1919E. 


Digiti: 


zed  by  Google 


362  CALIFORNIA  RAILROAD  CX)MMI6SI0N. 

of  the  Constitution  contemplates  that  the  rate  for  the  shorter 
distance  and  the  rate  for  the  longer  distance  must  each  be  an  in- 
trastate rate,  and  that  a  comparison  cannot  be  made  between  a 
state  rate  and  an  interstate  rate  for  a  longer  haul. 

This  very  question  has  already  been  passed  upon  by  the  Su- 
preme Court  of  the  United  States  in  Louisville  &'N.  R.  Co.  v. 
Eubank,  184  U.  S.  27,  46  L.  ed.  416,  22  Sup.  Ct.  Bep.  277. 
That  case  involved  the  applicability  of  the  long  and  short  haul 
provision  of  the  Constitution  of  Kentucky  to  a  comparison  be- 
tween an  intrastate  rate  between  points  within  Kentucky  and  a 
rate  for  a  longer  distance  from  a  point  of  origin  in  Tennessee. 
The  Supreme  Court  held  that  the  Constitution  of  Kentujcky  could 
apply  only  to  intrastate  rates,  and  that  an  unconstitationah  inter- 
ference with  interstate  commerce  resulted  from  applying  the  long 
and  short  haul  provision  of  the  state  Constitution  to  a  compari- 
son between  an  intrastate  rate  and  an  interstate  rate  from  a  more 
distant  point 

Under  the  authorilr^  of  this  decision  I  am  satisfied  that  the 
Kailroad  Commission  has  no  jurisdiction  to  grant  ike  relief 
prayed,  and  that  the  complaint  must,  accordingly,  be  dismissed. 


CAIilFORNIA  RAIIiROAD  COMMISSION. 

NEEDLES  GAS  &  ELECTRIC  COMPANY 

V. 

NEEDLES  ICE  COMPANY. 

[Decision  No.  6342;  Case  No.  1289.] 

Certificate  of  convenience  and  necessity  —  When  required  —  Private 
transmission  line, 

A  certificate  of  conyenience  and  necessity  is  not  required  for  the 
construction  of  a  transmission  line  connecting  the  plant  of  an  iee  com- 
pany with  that  of  a  water  company,  where  both  plants  are  owned  by 
the  same  interests,  and  the  line  is  intended  merely  to  furnish  power  to 
the  water  plant. 

[May  19,  1919.] 

CouTuoNT  asking  that  the  Needles  Ice  Company  be  enjoined 
from  maintaining  poles  and  wires  in  the  town  of  Needles^  com- 
plaint dismissed. 
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Appearances:  K.  S.  Maseon,  for  complainant;  Gibson^  Dun^tie, 
&  Cruteher,  by  S.  M.  Haskins^  for  defendant. 

Brundige,  Commissioner:  Complainant,  Needles  Gas  &  Elec- 
tric Company,  hereafter  designated  as  the  Electric  Company, 
reqnests  that  the  Needles  Ice  Company  be  enjoined  from  main- 
taining poles  and  wires  in  the  town  of  Needles  for  the  distribu- 
tion and  sale  of  electricity ;  from  distributing  and  selling  electric 
energy  to  the  Murphy  Water,  Ice,  &  Light  Company  or  any 
inhabitants  in  the  town  of  Needles,  and  for  such  other  relief  in 
the  premises  as  may  be  just  and  equitable. 

Complainant  alleges  in  effect  that  it  operates  electric  and  gas 
production  and  distribution  systems  in  the  city  of  Needles;  that 
it  is  the  only  company  engaged  in  the  distribution  of  electricity 
for  light,  heat,  and  power  in  Needles;  that  the  Needles  Ice 
Company,  hereafter  designated  as  Needles  Ice  Company,  has 
installed  in  its  plant  machinery  for  g^ierating  electric  energy, 
has  installed  a  line  of  poles  and  wires  extending  across  several 
streets  in  the  city  of  Needles  a  distance  of  approximately  3,600 
feet  to  the  plant  of  the  Murphy  Water,  Ice,  &  Light  Company, 
hereafter  designated  as  the  Water  Company,  and  is  contemplat- 
ing selling  electricity  to  said  Water  Company  without  obtaining 
a  certificate  of  public  convenience  and  necessity  for  such  acts. 
It  further  alleges  that  unless  defendant  is  restrained  by  order  of 
the  Commission  it  will  immediately  engage  in  the  business  of 
selling  such  electricity,  thus  resulting  in  duplication  and  com- 
petition. Complainant  further  alleges  that  it  has  been  at  all 
times  ready  and  willing  to  supply  power  to  the  Water  Company 
to  meet  all  its  requirements ;  that  public  convenience  and  neces- 
aity  do  not  justify  defendant  engaging  in  the  business  of  dis- 
tributing and  selling  electric  energy  in  Needles. 

Befendant,  the  Needles  Ice  Company,  in  its  answer,  denies 
fj]  the  material  allegations  of  the  complaint  and  alleges  that  the 
electric  generating  plant  and  transmission  line  referred  to  by  com- 
plainant were  constructed  and  paid  for,  and  are  now  owned  by, 
the  Murphy  Water,  Ice,  &  Light  Company,  which  water  utility 
furnishes  water  in  the  town  of  Needles, 

At  the  hearing  in  this  matter  it  was  stipulated  that  Murphy 
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Water,  Ice,  &  Light  Company  be  considered  a  codefendant  with 
Needles  Ice  Company  in  the  proceeding. 

Xeedles  Gas  &  Electric  Company  operates  an  electric  generat- 
ing plant  and  distribution  system  in  the  city  of  Needles  and 
5i\ipplies  electricity  for  light,  heat,  and  power  in  said  city  for 
general  public  use.  It  also  operates  a  gas  generating  plant  and 
distributing  system  and  a  telephone  system  serving  the  city  of 
Needles  and  its  inhabitants.  The  electric  plant  has  generator 
capacity  of  approximately  300  kilowatts  in  three  units.  The 
load  carried  is  mostly  lighting  and  small  power.  The  maximum 
demand  requires  two  of  the  company's  units  operating  on  peak 
load  during  winter. 

Needles  Ice  Company  owns  and  operates  an  ice  plant  in  the 
city  of  Needles  for  the  supplying  of  ice  for  refrigeration  of  cars 
and  for  sale  in  the  city  of  Needles.  It  has  installed  in  its  ice 
"plant  a  500-horse  power  Deisel  engine  for  operating  its  ice- 
making  machinery,  and  a  120-hor8e  power  Deisel  engine  electric 
unit  for  the  operation  of  electric  equipment  in  the  ice  plant  and 
to  pump  water  for  said  plant. 

Murphy  Water,  Ice,  &  Light  Company  is  a  w&tev  utility  op- 
erating a  water  distributing  system  serving  the  town  of  Needles 
and  its  inhabitants.  Needles  loe  Company  and  Murphy  Water, 
Ice,  &  Light  Company  are  owned  and  controlled  by  the  same 
interests. 

Up  to  the  early  part  of  1919  the  water  company  pumped  water 
for  its  distribution  system  from  wells  located  in  the  northeast 
section  of  Needles  by  use  of  steam  engine  pumps.  Testimony 
for  the  water  and  ice  companies  is  to  the  effect  that,  due  to  the 
continued  increased  cost  of  pumping  by  steam,  the  Water  Com- 
pany installed  in  the  plant  of  the  Needles  Ice  Company  a  365- 
horse  power  Deisel  engine  and  a  320-kilowatt  electric  generator, 
together  with  the  necessary  switchboard  and  transformer  equip- 
ment, and  a  transmission  line  extending  from  the  ice  works  along 
private  right  of  way  some  three  quarters  of  a  mile  to  the  pump- 
ing plant  of  the  Water  Company;  that  the  steam  pumping  units 
at  the  pumping  plant  were  replaced  by  electric  motors  and  new 
pumps,  and  that  at  the  present  time  water  supply  for  the  tovni 
of  Needles  is  pumped  by  electricity  obtained  from  the  plant  in 
the  Needles  Ice  Company's  ice  plant.     The  installation  at  the 
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pumping  plant  consists  of  three  35-horse  power  motors  directly 
connected  to  centrifugal  pumps,  one  pump  being  operated  con- 
tinuously with  a  possible  second  one  on  peak  loads  and  for  fire 
protection. 

The  installation,  which  cost  in  total  approximately  $50,000,  is 
estimated  by  defendants'  witness  to  result  in  improved  water 
service  and  economy.  The  equipment  was  installed  in  the  ice 
company's  plant  to  make  available  economies  by  joint  operation 
with  the  ice-plant  machinery,  thus  giving  mutual  stand-by  service 
and  cheaper  labor  costs.  The  line  connecting  the  two  plants  is, 
in  general,  across  private  rights  of  way  owned  by  the  interests 
which  control  and  own  both  the  Water  Company  and  the  Needles 
Ice  Company.  The  line  crosses  the  end  of  certain  streets.  Xh&\ 
evidence  does  not  show  whether  these  streets  still  continue  to  be 
public  thoroughfares  or  have  been  abandoned  and  transferi*ed  to 
the  Santa  Fe  Railroad  as  result  of  placing  an  embankment  across 
them. 

There  is  no  evidence  to  show  other  than  that  the  plant  and 
transmission  line  were  installed  by  Murphy  Water,  Ice,  ft  Light 
Company,  a  water  utility,  for  the  operation  of  its  own  pumping 
plant  and  joint  service  with  the  ice  company.  Neither  the  Wateif 
Company  nor  Needles  Ice  Company  at  this  time  apply  to  serve 
electricity  to  the  public,  nor  have  they  held  themselves  out  so 
to  do  in  the  past,  and,  therefore,  in  the  construction  and  operation 
of  this  plant  and  line  neither  Murphy  Water,  Ice,  &  Light  Com- 
pany nor  Needles  Ice  Company  become  electric  utilities  subject 
to  the  requirements  of  the  Public  Utilities  Act,  requiring  au- 
thority of  the  Railroad  Commission  to  construct  and  operate  said 
plant  and  line. 

I  recommend  that  the  complaint  be  dismissed. 


OAIilFORNIA  RAII/ROAB  COMMISSION.  < 

BE  SPRING  VALLEY  WATER  COMPANT. 

[Decision  No.  6343;  Application  No.  280Q.]  , 

CongiUutiatuU  law  —  Impairment  of  eontraot  —  Free  aerviee  as  eon*  - 
eideration  of  rigM  of  vaai^ 

1.  The  California  Railroad  Commission  has  the  power  to  establish. 
P.U.R.1919E. 
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a  rate  to  be  charged  by  a  water  company  for  servioe  rendered  to  a  rail- 
r0a4,  notwithstanding  the  existence  of  a  contract  whereby,  in  considera-^ 
tion  of  the  grant  of  a  right  of  way  to  the  water  company,  the  Utter 
was  to  render  service  to  the  railroad  free  of  charge. 
DisoritninaHon  —  Rates  —  Free  service  as  oonsideraiian  tor  right  of 
way. 

2.  A  contract  whereby  a  water  company,  in  consideration  of  the 
grant  of  the  right  of  way,  agrees  to  furnish  water  to  a  railroad  free  of 
charge,  is  preferential  and  unjustly  discriminatory  against  the  other 
patrons  of  the  company. 

Commissions  —  Jurisdiction  —  Afn^ogation  of  discriminatory  fsontract 
—  Bights  of  parties, 

3.  Upon  the  abrogation  of  a  discriminatory  rate  contract,  the  Cali- 
fornia Commission  is  without  jurisdiction  to  adjudicate  the  unoom- 

'    pensated  claims  of  the  partiea. 
Umies  ~  Jurisdiction  of  Commissions  —  Effect  of  Federal  control, 

4.  The  California  Commission  has  power  to  abrogate  a  contract  for 
free  serrice  and  to  establish  rates  for  water  which  a  railroad  company 
must  piay,  notwithstanding  the  railroad  is  operated  by  the  United  States 
government  and  the  rate  prescribed  must  be  paid  by  the  government. 

[May  20,  1010.] 

Application  of  the  Spring  Valley  Water  Company  to  discon- 
tinue preferential  service  to  the  Southern  Pacific  Coast  Railway 
and  tbe  Southern  Pacific  Company;  application  granted  and 
rates  for.  service  established. 

Appearances:  McCutchen,  Olney,  &  Willard  for  applicant; 
Elmer  Westlake  for  South  Pacific  Coast  Railway  &  Southern 
Pacific  Company. 

Edgerton,  Loveland,  and  Devlin,  Commissioners :  This  ap- 
plication is  made  upon  the  following  facts : 

In  May,  1888,  Spring  Valley  Waterworks,  predecessor  of  ap- 
plicant, constructed  a  water  main  to  carry  water  from  its  source 
in  Alameda  county  for  distribution  in  San  Francisco.  South 
Pacific  Coast  Railway  Company  was,  at  that  time,  the  owner  of 
a  line  of  railroad  running  from  Oakland  through  Newark  station 
to  Santa  Cruz,  which  line  of  railroad  was  leased  to^  and  was  being 
operated  by,  Southern  Pacific  Company.  On  May  10  of  tiiat 
year  an  agreement  was  entered  into  between  Spring  Valley 
Waterworks,  South  Pacific  Coast  Railway  Company,  and  South- 
ern Pacific  Company,  whereby  Spring  Valley  Waterworks  was 

granted  the  right  to  lay  its  pipe  line  along  the  right  of  way  of  the 
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milroad  through  the  village  of  Newark  for  a  distance  of  approxi- 
mately 4  miles.     The  agreement  provided  in  part: 

'TBjiow  all  men  hy  these  presents :  that  the  South  Pacific  Coast 
Kailway  Company  (a  corporation)  and  the  Southern  Pacific 
Oompany  (a  corporation),  grantors,  in  consideration  of  the  sum 
of  five  dollars  ($5)  to  them  in  hand  paid,  and  in  consideration  of 
^the  construction  and  maintenance  of  a  hydrant  at  Newark  Sta- 
tion and  the  free  use  of  water  therefrom  for  fire  and  station  and 
^1  other  railroad  purposes,  have  granted  and  by  these  presents  do 
grant  unto  Spring  Valley  Waterworks  (a  corporation),  grantee, 
the  right  to  lay  and  maintain  a  line  or  lines  of  iron  water  pipe 
conduit  for  the  waters  of  said  grantee  on  and  along  the  line  situ- 
ate, lying  and  being  in  the  county  of  Alameda  in  the  state  of 
Oalifomia,  described  as  follows,  to  wit:  •  •  •*' 
(Here  follows  a  description  of  the  line.) 

The  water  company  laid  a  main  3  feet  in  diameter  along  the 
line  specified  in  the  contract,  and  installed  a  connection  at  New- 
ark, through  which  water  was  supplied  to  the  water  tank  of  the 
railroad.  Through  this  connection  water  was  supplied  to  the 
railroad  free  continuously  up  to  1913,  the  amount  of  water  sup- 
plied varying  from  approximately  20,000  gallons  per  day  when 
the  connection  was  first  installed,  to  70,000  gallons  to  90,000 
gallons  per  day  during  recent  years.  The  increase  in  the  service 
demanded  is  due  to  the  change  of  the  railroad  from. narrow  to 
broad  gauge  and  the  ccmstruction  of  the  Dumbarton  cut-off,  which 
greatly  increased  the  railroad  operations  at  Newark. 

[1]  In  1913  the  water  company  threatened  to  discontinue  the 
service  of  water  to  the  railroad  company  unless  a  reasonable  rate 
was  paid  therefor,  whereupon  the  railroad  company  instituted  a 
proceeding  to  enjoin  the  discontinuance  of  the  service  as  a  viola- 
tion of  the  contract  above  mentioned.  The  superior  court  of 
Alameda  county  ruled  in  favor  of  the  water  company,  whereupon 
an  appeal  was  taken  to  the  supreme  court  of  the  state,  which  re- 
versed the  judgment.  Southern  P.  Co.  v.  Spring  Valley  Water 
Co.  178  Gal  291,  L.R.A.1917E,  680,  159  Pac.  865.  In  its  de- 
cision,  the  supreme  court  stated  that  the  contract  could  be  en- 
forced in  accordance  with  its  original  provisions  up  to  such  time 
as  the  proper  public  authority  (in  this  state  the  Railroad  Com- 
mission) made  an  order  revising  the  provisions  of  the  contract, 
P.U.R.1919I5. 
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ad  that  the  Railroad  Commission  had  jurisdiction  to  revise  the 
rovisions  thereof.  Referring  to  this  question  the  court  stated 
n  page  297 : 

"We  perceive  no.  valid  reason  for  holding  the  contract  void 
ecause  opposed  to  public  policy.  It  is  not  claimed  that  it  was 
ot-  freely  made,  or  that  it  was  procured  by  fraud  or  undue  in- 
uence.  There  is  nothing  inherently  wrong  in  such  a  contract 
)  give  water  service  upon  payment  in  advance.  No  regulation 
r  rule  of  any  public  authority  empowered  to  control  or  regulate 
ublic  water  service  in  Alameda  county  had  or  has  forbidden  it. 
'here  is  no  claim  that  the  taking  of  this  water  by  the  plaintiff  has 
oduced  the  supply  remaining  in  control  of  the  defendants  below 
tie  quantity  necessary  or  convenient  for  the  other  consumers 
ntitled  to  it  or  applying  for  it,  or  that  the  supply  to  plaintiffs 
as  not  been  from  a  surplus  that  would  have  been  unused  but  for 
(leir  taking.  Where  the  rates  for  water  devoted  to  public  use 
ave  not  been  fixed  by  public  authority,  the  person  in  charge  of 
tie  use  and  the  consumer  may  freely  contract  regarding  the  price 
f  service  and  the  manner  of  payment,  and  such  contracts  will  be 
eemed  valid  by  the  courts  and  may  be  enforced  by  any  appropri- 
te  mode.  Fresno  Canal  &  Irrig.  Co.  v.  Park,  129  Cal.  437,  62 
'ac.  87 ;  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  725,  730, 
5  L.R.A.(KS.)  359,  93  Pac.  858;  Leavitt  v.  Lassen  Irrig.  Co. 
57  Cal.  82,  90,  29  L.R.A.(N.S.)  213,  106  Pac  404. 

^^It  is  true  as  said  in  the  Leavitt  Case,  that  the  person  in  charge 
f  the  public  use  is  a  trustee  in  charge  of  a  public  trust,  'the  agent 
Q  the  execution  of  this  public  trust,'  and  that  he  cannot  lawfully 
urden  this  trust,  or  the  property  devoted  to  and  held  for  the 
urposes  of  that  trust,  by  imposing  obligations  upon  himself,  or 
urdens  upon  the  property,  which  destroy  or  impair  the  public 
se  or  the  public  interest  therein.  And  so  he  cannot  convey  it 
way  absolutely  to  private  use,  or  contract  for  a  preference  to 
ne  consumer  to  the  detriment  of  others  in  the  public  use.  Any 
ontract  purporting  to  give  such  preference  in  tiie  public  use,  or 
3  transfer  a  part  of  the  dedicated  public  supply  to  private  use, 
J  subject  to  revision  to  competent  public  authority,  to  Hie  end 
liat  the  public  service  shall  not  be  unjustly  discriminatory,  or 
nreasonable,  and  that  the  private  use  shall  not  interfere  with 
fie  public  use,  and  such  contracts  may,  by  such  authority^  be 
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J^£ormed  accordingly,  to  make  them  oonform  to  the  public  in- 
terest.    Turtle  Creek  v.  Pennsylvania  Water  Co.  243  Pa.  408, 
90  A^tl.  194;  Bellevue  v.  Ohio  Valley  Water  Co.  245  Pa.  117,  91 
A^tl.  236;  see  also  Fresno  Canal  &  Irrig.  Co.  v.  Park  and  Stanis- 
Ihtxs  Water  Co.  v.  Bachman,  supra.    In  the  case  first  cited  it  is 
^^id   that  the  power  to  fix  rates  and  regulate  public  service  of 
>^'ater  devoted  to  public  use  'carries  with  it  jurisdiction  to  de- 
terraine  the  reasonableness  of  charges,  irrespective  of  prior  con- 
tacts ;  to  that  extent  such  contracts  may  be  reformed.'     But  until 
^Uch  public  authority  has  intervened  and  modified  such  prior  con- 
^^aet,  it  will  be  recognized  as  valid,  and  enforced  in  the  course, 
®  declared  in  our  decisions  above  cited.     The  power  to  revise  and 
'^forin  contracts  of  public  service  water  companies,  in  the  interest 
^     ^e  public,  applies  as  well  to  a  contract  creating  or  attempting 
^^ate  an  easement  in  the  water  held  for  public  use  as  to  any 
Oth^T  disposition  thereof. 

*1n  this  state  this  power  of  revision  and  regulation  is  now,  and 
was  when  this  controversy  arose,  lodged  in  the  Railroad  Commis- 
sion by  the  Public  Utilities  Act  of  1911.'' 

The  power  of  state  commissions  to  revise  rates  specified  in  con- 
tracts for  public  utility  service  has  also  been  upheld  in  Limoneira 
Co.  V.  Eailroad  Commission,  174  Cal.  232,  P.U.R1917D,  183, 
162  Pac  1033,  and  Union  Dry  Goods  Co.  v.  Georgia  Public 
Service  Corp.  248  U.  S.  372,  63  L.  ed.  309,  —  A.L.R.  — , 
P.U.R.1919C,  60,  39  Sup.  Ct.  Rep.  117. 

[2-4]  In  our  opinion,  a  contract  such  as  that  presented  in  this 
proceeding  is  preferential  and  amounts  to  an  unjust  discrimina- 
tion against  the  other  consumers  of  the  water  company.    It  has 
been  the  policy  of  this  Commission  to  eliminate  all  preferential 
service  and  rates.     From  the  testimony  introduced  in  this  pro- 
ceeding we  are  satisfied  that  the  free  service  of  water  delivei'ed 
under  this  contract  has  compensated  the  railroad  company  many 
times  over  for  the  value  of  the  pipe  line  right  of  way  granted. 
Our  conclusion  is  not  based  upon  this  fact,  however ;  for  if  any 
right  of  compensation  remains  it  is  not  for  this  tribunal  to  ad- 
judicate the  matter.    Neither  are  we  impressed  with  the  fact  that 
the  railroads  are  now  operated  by  the  United  States  government^ 
and  that  such  rates  as  we  may  prescribe  for  this  service  will  have 
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to  be  paid  by  the  Federal  government  during  the  period  a£ 
Federal  control. 

Our  conclusions  are  that  the  free  water  service  rendered  at 
Newark  is  unjustly  discriminatory,  and  that  applicant  should  be 
directed  to  make  a  proper  charge  for  the  water  so  furnished. 
Under  a  schedule  of  rates  recently  established  by  this  Commis- 
sion to  be  charged  by  Spring  Valley  Water  Company  for  all  of  its 
consumers,  the  applicable  schedule  for  the  service  here  in  ques- 
tion would  be  as  follows : 

Service  charge. 

For  each  meter  m  use,  size  2-inch $4  50  per  mosth 

For  toater  delivered. 

Between         0  and    3,300  cubic  feet  at $0  24  per  100  cubic  feet 

Between  3,300  and  33,300  cubic  feet  at 0  21  per  100  cubic  foot 

Above  33,000  cubic  feet  at 0  18  per  100  cttbi«  H%t 

And  we  recommend  that  the  water  company  be  directed  to 
apply  this  schedule  to  the  existing  free  water  service  at  Newaik. 


CAIilFORNIA  RAILROAD  COMMISSION. 

RE  FOOTHILL  DITCH  COMPANY, 
[Decision  No.  6344;  Application  No.  4456.] 

Security  issues  —  Potrer  of  Commission  —  Ratifloation  of  iUegal  issue. 

The  California  RaUroad  Commission  is  without  power  to  validflfte 
an  issuance  of  securities  Toid  because  Issued  without  the  attthority  of 
the  Commission. 

[May  20,  1919.] 

Application  for  order  ratifying  an  issue  of  promissory  notes ; 
application  denied  for  lack  of  jurisdiction,  but  utility  authorized 
to  issue  new  notes. 

Appearances:  D.  E.  Perkins  for  applicant 

Martin,  Commissioner:  Foothill  Ditch  Company  asks  the 
Railroad  Conmiission  to  make  its  order  ratifying  and  validating 
the  execution  of  promissory  notes  of  the  face  value  of  $7,000. 

Applicant  is  engaged  in  the  business  of  distributing  and  selling 
water  for  irrigation  in  Tulare  county,  through  a  certain  ditch 
known  as  the  Pogue-Wallace  and  Crocker  ditch. 

On  February  8, 1918,  it  Executed  its  two-year  6  per  cent  prom- 
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wsory  note  for  $2,000  to  Van  Cleve  Construction  Company, 
while  on  May  8,  1918,  it  executed  two  7  per  cent  promissory 
Botes  for  $2,500  to  A.  C.  Dungan,  one  payable  one  year  after 
date,  the  other  two  years  after  date.  All  of  these  notes  were  is- 
sued without  an  order  from  the  Railroad  Commission  and  are 
null  and  void  under  §  52  of  the  Public  Utilities  Act.  The  testi- 
mony shows  that  the  notes  were  issued  through  inadvertence  and 
without  any  intent  to  evade  the  provisions  of  the  Public  Utilities 
Act.  The  notes  being  null  and  void,  it  is  impossible  for  the 
Commission  to  ratify  and  validate  their  execution.  The  order 
herein  will  authorize  applicant  to  issue  new  notes  for  the  purpose 
of  refunding  the  indebtedness  represented  by  the  notes  which 
applicant  attempted  to  issue  on  February  8,  1918,  and  on  May 
8, 1918, 


COIiORADO  PUBLIC  UTILITISS  COMMISSION. 

PARMEKS  ELECTRIC  &  POWER  COMPANY 

V. 

TOWN  OF  AULT, 
[Decision  No.  249;  Case  No.  167.] 

PubUe  utilities  —  What  are  ^  Municipal  plant, 

1.  Under  the  Colorado  statutes  municipal  plants  are  pQbUc  ntilitleB 
subject  to  the  jurisdiction  of  the  Commission. 

Certificate  of  convenience  and  neceeeit^  —  Muniotpal  plonte  —  Ifeooa- 
My  for. 

2.  Under  the  Colorado  statutes,  municipalities  cannot  begin  the 
construction  of  new  facilities,  plants,  or  systems  without  securing 
a  certificate  of  oonvenieDoe  and  necessity  from  the  Commission. 

Commieeione  —  JPowere  —  To  determine  validity  of  statute. 

3.  The  Colorado  Public  Utilities  Commission  has  no  power  to 
declare  the  Public  Utilities  Act  unconstitutional  or  void. 

[May  6,  1919.] 

Dkhubbeb  to  complaint  alleging  that  tihe  town  of  Ault  waa. 
engaged  in  constracting  an  electric  light  plant  and  aystem  within 
the  limits  of  said  town  without  first  procuring  a  certificate  of  con- 
venience from  the  Commission;  demurrer  overruled. 

P.U.R.1919E, 
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Appearances:   H.  E.  Churchill  for   the  complainant;  Lilyard 
&  Simpson  for  the  defendant. 

By  the  Commission:  On  January  22,  1919,  complainant 
filed  its  complaint  with  the  Commission,  the  material  allegations 
of  which  are  as  follows:  That  complainant  is  an  electrical  cor- 
poration organized  and  doing  business  under  the  laws  of  the  state 
of  Colorado,  and  is  engaged  in  distributing  and  furnishing  elec- 
trical energy  for  general  lighting  and  power  purposes  to  indi- 
viduals, corporations,  and  associations  in  the  town  of  Ault  and 
adjacent  territory ;  that  the  defendant  is  a  municipal  corporation 
organized  and  incorporated  under  the  general  laws  of  the  state  of 
Colorado  for  the  incorporation  of  towns  and  municipalities ;  that 
the  complainant  at  all  times  has  conducted  and  operated  its 
electrical  lighting  system  under  the  provisions  of  the  statute 
creating  this  Commission  and  all  laws  incident  thereto,  and  at 
all  times  has  submitted  itself  to  the  jurisdiction  of  the  Commis- 
sion ;  that  its  plant  and  property  now  has  an  actual  value  of  over 
$100,000;  that  it  has  issued  and  outstanding  approximately 
$21,000  of  its  paid-up  capital  stock,  which  is  owned  by  citizens 
of  the  state  of  Colorado;  that  it  has  outstanding  a  bonded  in- 
debtedness of  more  than  $65,000 ;  that  complainant  is  now  operat- 
ing and  has  for  many  years  last  past  operated  under  a  franchise 
granted  to  it  by  the  defendant,  the  town  of  Ault ;  that  complain- 
ant's plant  in  the  town  of  Ault  is  a  part  of  its  general  system,  and 
if  the  defendant  municipality  should  for  any  reason  prevent  com- 
plainant from  operating  its  said  plant  and  furnishing  the  citizens 
of  the  town  of  Ault  with  electricity,  complainant  will  be  pre- 
vented from  carrying  on  its  function  as  a  public  utility. 

The  complainant  further  alleged  that  the  defendant  for  several 
weeks  last  past  had  been,  and  at  the  time  of  filing  the  complaint 
was  then,  engaged  in  constructing  an  eteotric  light  plant  and 
system  within  the  limits  of  said  town  of  Ault,  with  the  declared 
intention  and  purpose  of  erecting,  installing,  operating,  and 
maintaining  an  electric  system  for  the  purpose  of  furnishing 
electrical  energy  for  lighting  and  other  purposes  to  said  town, 
and  for  the  purpose  of  operating  and  maintaining  in  said  town 
a  public  utility,  selling  to  the  inhabitants  of  said  town  electrical 
energy  for  lighting  and  power  purposes;  that  notwithstanding. 
P.U.R.1919E. 
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said  defendant  municipality  has  heretofore  commenced  construc- 
tion and  installation  of  said  electric  system,  defendant  has  Tirholly 
failed  to  apply  for  and  obtain  from  this  Commission  a  ceiliiicate 
of  public  convenience  and  necessity  as  required  by  law ;  that  said 
defendant  has  not  submitted  to  the  vote  of  the  people  of  the  town 
of  Ault  the  question  of  whether  or  not  the  said  town  shall  con- 
struct and  operate  said  system,  neither  has  it  passed  any  ordi- 
nance therefor. 

The  complainant  prays  that  this  Oommission  make  and  enter 
an  order  prohibiting  defendant  from  constructing  or  continuing 
TO  oonatruct  an  electric  light  system  in  the  town  of  Ault,  and  that 
it  make  and  enter  an  order  prohibiting  said  municipality  from 
constructing,  operating,  or  maintaining  any  electric  light  system 
until  said  municipality  shall  have  applied  to  the  Public  Utilities 
Commission  and  obtained  a  permit  so  to  do,  and  that  the  Com- 
mission make  and  enter  snoh  other  orders  as  are  necessary  and 
rightful  in  the  pr^nises* 

On  the  1st  day  of  February,  1919,  tte  defendant,  appearing 
specially  therefor,  filed  its  demurrer  to  the  complaint,  the  ma- 
terial allegations  of  which  are  as  follows :  (1)  That  the  defendant 
being  a  body  politic  and  corporate,  the  Public  Utilities  Commis- 
sion of  the  state  of  Colorado  is  without  authority  or  jurisdiction 
to  hear  or  determine  any  matters  of  complaint  set  forth  by  com- 
plainant in  its  complaint,  and  is  without  authority  or  jurisdic- 
tion to  enter,  render,  or  enforce  any  order  as  against  the  defend- 
ant)  in  that  any  such  action  would  be  contrary  to  the  provisions 
of  the  Constitution  of  the  state  of  Colorado,  and  especially  would 
contravene  the  provisions  of  §  36  of  article  6  of  the  Constitution 
of  the  state  of  Colorado;  (2)  that  any  such  action  by  the  Public 
Utilities  Commission  would  also  contravene  the  provisions  of 
§  25  of  article  11  of  the  Constitution  of  the  state  of  Colorado; 
(3)  that  any  such  action  by  said  \he  Public  Utilities  Commission 
would  also  contravene  the  provisions  of  §  1  of  article  14  of  the 
Constitution  of  the  United  States  of  America. 

The  complainant  and  defendant  filed  briefs  herein,  and  argu- 
ment upon  the  demurrer  was  heard  on  the  24th  day  of  March, 
1919.  The  principal  point  urged  by  the  defendant  is  that  the 
legislature  could  not  confer  on  this  Commission  jurisdiction  to 

iaterfere  and  regulate  or  control  municipally  owned  public  utili- 
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ties,  for  the  reason  that  the  legislature  is  prohibited  from  con- 
ferring such  jurisdiction  by  the  Constitutions  of  the  state  of 
Colorado  and  of  the  United  States, 

[1]  Section  3  of  the  Public  Utilities  Act  approved  April  13, 
1913,  provides  as  follows:  "The  term  'public  utility,'  when  used 
in  this  act,  includes  every  common  carrier,  pipe  line  corporation, 
gas  corporation,  electrical  corporation,  telephone  corporation,  tele- 
graph corporation,  water  corporation,  person  or  municipality  op- 
erating for  the  purpose  of  supplying  the  public  for  domestic,  me- 
chanical or  public  uses,     ..." 

It  will  be  noted  that  a  municipality  is  particularly  mentioned 
in  this  section  and  is.classed  as  a  public  utility. 

[2]  Section  35  of  the  Public  Utilities  Act,  as  amended,  and 
effective  July  16, 1917,  reads  as  follows:  "No  public  utility  shall 
henceforth  begin  the  construction  of  a  new  facility,  plant  or 
system,  or  of  any  extension  of  its  facility,  plant  or  system,  with- 
out first  having  obtained  from  the  Conmaission  a  certificate  that 
the  present  or  future  public  cohvenience  and  necessity  require 
or  will  require  such  construction;  .  .  .  provided,  further, 
that  if  any  sudi  public  utility,  in  constructing  or  extending  its 
line,  plant  or  system,  shall  interfere  or  be  about  to  interfere  v^ith 
the  operation  of  the  line,  plant  or  system  of  any  other  public 
utility  already  constructed,  the  Commission,  on  complaint  of  the 
public  utility  claiming  to  be  injuriously  affected,  may,  after 
hearing,  make  such  order  prohibiting  such  construction  or  exten- 
sions or  prescribing  such  terms  and  conditions  for  the  location  of 
the  lines,  plants  or  systems  affected  as  to  it  may  seem  just  and 
reasonable."     [Laws  1917,  p.  418.] 

The  Commission  has  given  careful  consideration  to  the  issues 
herein  raised  by  defendant's  demurrer,  and  has  also  carefully 
considered  the  brief  of  the  defendant  herein.  The  above  statutes 
were  passed  by  the  legislature'to  govern  the  actions  of  the  Com- 
mission and  to  define  its  jurisdiction,  and  they  have  never  been 
repealed  or  declared  unconstitutional  by  any  court.  They  are 
plain  and  unambiguous  and  clearly  define  the  duties  of  the  Com- 
mission thereunder.  There  can  be  no  doubt  in  the  mind  of  the 
Conmiission  as  to  what  the  intentions  of  the  legislature  were. 

[3]  If  the  Commission  had  any  doubt  as  to  the  constitution- 
ality of  this  law  and  the  amendment  thereto,  the  Commission 
P.u!r.1919E. 
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would  still  be  without  jurisdiction  to  declare  the  same  unconsti- 
tutional or  void. 

Section  1  of  article  6  of  our  state  Constitution^  as  amended, 
and  effective  January  22,  1913,  xeads  as  follows : 

"Section  1.  The  judicial  power  of -the  state  as  to  all  matters 
of  law  and  equity,  except  as  in  the  Constitution  otherwise  pro- 
vided, shall  be  vested  in.  a  supreme  court,  district  courts,  county 
courts,  and  such  other  courts  as  may  be  provided  by  law.  .  .  . 
Ifone  of  said  courts  except  the  supreme  court  shall  have  any 
power  to  declare  or  adjudicate  any  law  of  this  state  or  any  city 
charter  or  amendment  thereto,  adapted  by  the  people  in  cities 
acting  under  article  20  hereof  as  in  violation  of  the  Constitu- 
tion of  this  state  or  of  the  United  States ;     .     .     .  " 

This  Commission  is  therefore,  without  jurisdiction  to  pass  upon 
the  <x>nstitutionality  of  any  part  of  the  Public  Utilities  Act,  and 
until  the  supreme  court  has  had  an  opportunity  to  pass  upon  the 
same,  the  Commission  cannot  refuse  to  perform  the  duties  therein 
imposed. 

Commissions  have  refused  to  assume  jurisdiction  in  cases 
where,  in  their  judgment,  the  act  itself  did  not  confer  the  juris- 
diction which  it  was  urged  that  they  assume.  However,  in  this 
case  the  law  is  plain,  simple,  and  mandatory,  and  points  out  the 
duties  of  the  Commission,  and  the  Conunission  must  assume 
^em.  The  constitutionality  of  the  law  itself  is  a  question  to  be 
^^ded  by  the  supreme  court, 

ORDER. 

It  is  therefore  ordered  that  tlie  demurrer  of  the  defendant  to 
the  complaint  filed  herein  be,  and  the  same  is,  hereby  overruled. 
The  defendant  is  allowed  fifteen  days  to  file  its  answer  to  the 
complaint  herein. 

The  Public  Utilities  Commission  of  the  State  of  Colorado, 

Leroy  J.  Williams,  A.  P.  Anderson,  and  Grant  E.  Halderman, 

Commissioners. 
P.UJU919E. 


Digiti: 


zed  by  Google 


376  ILLINOIS  SUPREME  COURT. 


ILLINOIS  SUPREME  GOUIVT. 

STATE  PUBLIC  UTILITIES  COMMISSION  EX  BEL.  BOARD 
OF  TRADE  OF  CHICAGO 

V. 

m 

CLEVELAND,  CINCINNATI,  CHICAGO,  ft  ST.  LOOTS  RAIL- 
WAY  COMPANY  et  al. 

[No.  12,181.] 

(—  111.  .— ,  123  N.  E.  347.) 

Bates  ^  f%nmgh  routes  and  joint  charges  —  PubUe  neeessUif  for* 

An  order  establishing  through  routes  and  joint  rates  cannot 
be  sustained  unless  based  upon  evidence  and  findings  that  they  are 
demanded  hj  public  convenience  and  necessity,  a  mere  finding  that 
rates  eomplained  of  are  unjnst  and  unreasonably  high,  bttng  inaoffi- 
dent  to  support  the  order. 

(Cabtxb,  J.)  dissents.) 

[June  18,  1919.] 

Appeal  from  Circuit  Court,  Sangamon  County,  E.  S.  Smith, 
Judge,  from  a  judgment  confirming  an  order  of  the  Illinois  Com- 
mission establishing  through  routes  and  joint  rates  for  grain  in 
proceedings  by  the  Commission  on  relation  of  the  Board  of  Trade 
of  Chicago,  against  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Iiouis  Bailway  Company  and  others. 

Appearances :  Gteorge  B.  Gillespie,  of  Springfield  (L.  J.  Hack- 
ney, F.  L.  Littleton,  and  C.  P.. Stewart,  all  of  Cincinnati,  Ohio, 
of  counsel),  for  appellants;  Jeff  cry,  Campbell,  &  Clark,  of  Chi- 
cago (James  Clarke  Jeffery,  of  Chicago,  of  counsel),  for  ap- 
pellee; Edward  J.  Brundage,  Attorney  General,  George  T,  Buck- 
ingham, of  Chicago,  William  E.  Trautmaxm,  of  East  St.  Louis, 
Albert  D.  Rodenberg,  of  Springfield,  and  Matthew  Mills,  of 
Chicago,  for  State  Public  Utilities  Commission. 

Thompson,  J. :  This  is  an  appeal  from  the  circuit  court  of 
Sangamon  county,  prosecuted  to  review  the  judgment  of  that 
court  confirming  an  order  of  the  Public  Utilities  Commission. 

On  June  22,  1915,  the  board  of  trade  of  the  city  of  Chicago 
filed  a  complaint  with  the  Public  Utilities  Commission  in  which 
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it  chained  that  the  rates  of  the  Cleveland,  Cincinnati,  Chicago^ 
&  St  Louis  Kailway  Coinpany  (hereinafter  called  the  Big  Four) 
for  the  transportation  of  gi-ain  in  carload  lots  to  Chicago  from 
stations  located  sm  its  several  lines  in  Illinois  were  nnjust,  un- 
Teasonable,  and  esoessive,  and  that,  excepting  from  a  limited 
number  of  stations  on  its  Chicago  division;  said  railroad  com- 
pany had  no  intrastate  through  routes  between  said  points  and 
Chicago,  and  had  no  joint  rates  on  grain  and  grain  products  from 
said  Illinois  points  to  Chicago.  At  the  hearing  before  the  Com- 
mission this  case  was  consolidated,  by  stipulation,  with  the  case 
of  Hurst  Bros.  &  McNutt  and  Newlin  Bros,  against  the  Cleve- 
land, Cincinnati,  Chicago,  &  St.  Louis  Railway  Company,  which 
complaint  raised  substantially  tiie  same  issues.  The  Commission 
heard  evidence  and  entered  an  order  that  the  Cleveland,  Cincin- 
nati, Obicago,  &  St.  Louis  Railway  Company,  in  connection  with 
the  Atchison,  Topeka,  &  Santa  Fe  EaUroad  Company,  the  Chi- 
cago &  Alton  Railroad  Company,  the  Chicago  &  £aatei*n  Illinois 
Railroad  Company,  the  Chicago,  Burlington,  &  Quincy  Railroad 
Company,  the  Chicago,  Rock  Island,  &  Pacific  Railway  Com- 
pany, the  Illinois  Central  Railroad  Company,  and  the  Wabash 
Railroad  Company,  establish  and  put  into  effect  joint  rates  for 
all  grain  moving  in  carload  lota  from  certain  points  mentioned 
on  the  jaeveral  divisions  of  the  Big  Four  to  the  city  of  Chicago. 
As  the  basis  of  the  order  on  which  these  rates  were  established  the 
Commission  found  ^^that  the  rates  complained  of  are  unjust  and 
unreasonably  high." 

The  Big  Four  has  one  division  wholly  and  three  others  partly 
in  the  state  of  Illinois.  Its  Chicago  division,  including  a  branch 
known  aa  the  Kankakee  &  Seneca  Railroad  and  a  contract  ar- 
rangement by  which  it  reaches  Chicago  over  the  Illinois  Central 
Railroad  from  Kankakee,  extends  from  Seneca  and  Chicago 
through  Kankakee  and  Sheldon,  Illinois,  to  Indianapolis,  Cin- 
cinnati, and  Louisville.  Its  Peoria  &  Eastern  division  stretches 
from  Peoria,  Illinois,  across  the  state  through  Danville,  Illinois, 
and  then  east  to  Indiana  and  Ohio  points.  Its  St.  Louis  division 
runs  from  East  St.  Louis  through  Vermilion,  Illinois,  to  Indiana, 
Ohio,  and  Michigan  points.  Its  Cairo  division  extends  from 
Cairo,  Illinois,  to  Danville,  Illinois.  Most  of  the  time  prior  to 
1909  the  Big  Four  maintained  intrastate  through  routes  and 
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joint  rates  on  carload  shipments  of  grain  to  Chicago  from  stations 
on  its  Illinois  lines.  The  joint  rate  for  each  100  pounds  to 
Chicago  from  stations  on  the  Chicago  division,  Greenwich  to 
Seneca,  was  6  cents,  on  the  Peoria  &  Eastern  division,  Beckwith 
tc  Peoria,  7  cents,  and  on  the  St.  Louis  division,  Vermilion  td 
East  St.  Louis,  8  cents.  From  time  to  time  these  intrastate 
through  routes  and  joint  rates  were  discontinued  by  the  Big  Four, 
so  that  none  remained  after  1909.  At  the  time  this  complaint 
was  filed,  the  Big  Four  had  in  eflFect  a  rate  of  7  cents  on  grain  in 
carload  lots  to  Chicago  from  stations  on  the  Kankakee  &  Seneca 
Bailroad, — a  part  of  its  Chicago  division.  There  were  no  other 
intrastate  through  routes  between  points  on  the  Big  Four  and 
Chicago.  From  points  on  the  Peoria  &  Eastern  division  there 
was  a  joint  rate  of  10  cents,  from  points  on  the  St  Louis  division 
there  was  a  joint  rate  of  11  cents,  and  from  points  on  the  Cairo 
division  there  was  a  joint  rate  of  from  10  to  14  oents^  all  via 
Danville  and  the  New  York  Central  Railroad  to  Chicago, — an 
interstate  route.  The  intrastate  joint  rates  proposed  by  the 
complainant  and  which  were  ordered  by  the  Conmiission  are 
5  cents  from  stations  Greenwich  to  Seneca,  on  the  Chicago 
division,  and  7  cents  from  stations  Beckwith  to  Leslie,  on  the 
Peoria  &  Eastern  division,  and  7  cents  from  stations  Vermilion 
to  Mattoon,  and  8  cents  from  stations  Gays  to  East  Alton,,  on  the 
St.  Louis  division,  and  rates  ranging  from  7  cents  to  ll94o  cents 
from  different  stations  on  the  Cairo  division  to  Chicago.  The 
intrastate  through  routes  established  by  the  order  of  the  Ooin- 
mission  are  all  two-road  hauls. 

It  is  contended  by  the  appellants  that  the  Commission  was 
without  jurisdiction  to  make  the  order  establishing  through  routes 
and  joint  rates,  because  there  is  no  evidence  in  the  record  show- 
ing that  the  public  convenience  and  necessity  demand  the  estab- 
lishing of  such  through  routes  and  joint  rates,  and  more  especiaUy 
because  there  is  no  finding  by  the  Commission  in  its  order  that 
public  convenience  and  necessity  demand  the  establishing  of 
through  routes  and  joint  rates.  Appellee  insists  that  the  finding 
of  the  Commission  in  its  order  that  the  rates  complained  of  are 
unjust  and  unreasonably  high  is  sufficient  to  support  the  juris- 
diction of  the  Commission  in  entering  said  order,  and  that  it  is 

unnecessary  to  show  that  the  public  convenience  and  necessity 
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require  the  establishment  of  said  through  routes  and  joint 
rates. 

In  State  Public  Utilities  Commission  ex  rel.  Chicago  Bd.  of 
Trade  v.  Toledo,  St.  L.  &  W.  R  Co.  286  111.  582,  P.TJ.R.1919C, 
620, 122  N.  E.  158,  we  reviewed  the  authorities  extensively,  and 
there  held  that  the  proof  should  show,  and  that  the  Commission 
should  find,  that  the  public  convenience  and  necessity  demanded, 
before  the  Commission  is  authorized  to  establish,  a  through  route 
and  joint  rate,  either  because  the  rate  charged  is  unjust,  unreason- 
able, or  excessive,  or  because  there  is  no  satisfactory  through 
route  or  joint  rate  in  existence.  The  convenience  and  necessity 
of  the  public  are  the  controlling  considerations  in  a  hearing  of 
this  character,  and  the  public  to  be  considered  is  the  producer 
of  the  grain  and  the  consumer  of  it.  A  careful  reading  of  the 
case  just  cited,  where  the  reasons  for  our  conclusion  are  set  forth, 
will  show  clearly  that  this  ordef  cannot  stand. 

In  this  record  there  is  no  evidence  to  support  the  jurisdictional 
fact  that  public  convenience  and  necessity  demand  the  establish- 
ment of  through  toutes  arid  joint  rates,  and  there  is  no  finding 
by  the  Commission  in  its  order  that  the  public  convenience  and 
necessity  demanded  a  through  route  and  joint  rate,  and  therefore 
the  circuit  court  erred  in  confirming  the  order  of  the  Coimmission. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  set  aside  the  order  without  preju- 
dice to  the  power  of  the  Commission  to  entertain  a  new  proceed- 
ing, either  on  complaint  or  on  its  own  motion. 

Beversed  and  remanded,  with  directions. 

Carter^  J.,  dissenting. 


ILUNOIS  PTJBIilC  UTH/ITIBS  oobimission. 

BE  EAST  ST.  LOUIS  LIGHT  &  POWEE  COMPANY. 

[No.  8421.] 

Puhlic  utUiUes  —  Pithlic  service  —  What  constitutes,  ^ 

1.  The  sale  and  delivery  of  electric  current  by  one  company  to 
another  for  redistribution  to  the  public  constitutes  public  sarvioe  and 
is  under  the  jurisdiction  of  the  Illinois  Commission^ 
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Constitutional  law  —  Impairment  of  contract  —  Poorer  of  CommisHon 
to  change  contract  rates. 

2.  The  Illinois  Commission  has  power  in  a  proper  case  to  change 
the  rates  for  electric  current  sold  and  delivered  -  by  one  company  to 
another  although  such  rates  were  Axed  by  contract. 

[May  7,  1919.  J 

"Pkoposed  advance  in  rates  for  special  power  service  rendered 
by  the  East  St  Louis  Light  &  Power  Company  to  the  St.  Clair 
County  Gas  &  Electric  Company;  rates  canceled. 

Shaw,  Commissioner:  On  July  24,  1918,  the  East  St.  Louis 
Light  &  Power  Company  filed  with  the  Commission  supplement 
G  to  rate  schedule  I.  P.  U.  C.  1,  in  which  it  is  proposed  to  advance 
the  rates  for  special  power  service  in  the  city  of  Belleville,  county 
of  St.  Clair;  and  it  is  further  proposed  in  the  said  supplement 
that  such  advanced  rates  become  effective  September  1,  1918. 
On  July  29,  1918,  the  Comjnis8io5  entered  an  order  in  this 
cause  suspending  the  aforesaid  proposed  advanced  rates  until 
December  28, 1918,  and  on  December  16, 1918,  entered  a  further 
order  ej^tending  the  period  of  suspeneiion  until  June  28,  1919. 

Hearings  in  this  cause  were  held  at  the  offices  of  the  Commis- 
sion in  Springfield  on  September  19,  1918,  February  11,  1919, 
and  February  21,  1919.  At  these  hearings  M.  W.  Schaefer, 
attorney,  appeared  representing  the  East  St.  Loub  Light  & 
Power  Company,  the  petitioner,  C.  H.  Quackenbush,  manager, 
and  Pam  and  Hurd,  attorneys,  appeared  representing  the  St. 
Clair  County  Gas  &  Electric  Company,  objecting.  .  The  rate 
herein  proposed  is  designated  as  a  rate  for  special  power  service 
applicable  to  energy  delivered  at  the  city  limits  of  East  St  Louis, 
Illinois,  and  available  for  any  light  and  power  company  that 
desires  to  purchase  not  less  than  1,000  kilowatts  for  resale  to 
others,  and  agrees  to  suj^ly  and  maintain  either  double  trans- 
mission lines  up  to  the  city  limits  of  East  St  Louis  or  a  single 
transmission  line  up  to  the  city  limits  of  East  St.  Louis  and  its 
own  steam  reserve  equal  to  75  per  cent  of  the  power  contracted 
for.  It  is  developed  in  the  testimony  that  there  is  but  one  con- 
sumer receiving  service  of  this  character  from  the  East  St  Louis 
Light  &  Power  Company,  this  consumer  being  the  St  Clair 
County  Gas  &  Electric  Company,  an  electric  public  utility  en- 
gaged m  rendering  electric  service  in  the  city  of  Belleville. 
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On  July  21, 1913,  the  East  St.  Louis  Light  &  Power  Company 
entered  into  a  contract  with  the  St  Clair  County  Gas  &  Electxic 
Company,  the  said  contract  providing  for  the  furniBhing  of 
energy  by  the  former  to  the  latter,  the  said  energy  to  be  used 
by  the  latter  company  for  the  purpose  of  redistribution  in  the 
city  of  BeUeville  in  the  serving  of  its  consumers.  This  contract 
was  filed  with  the  Concunission  as  provided  by  law,  but  no  rate 
.schedule  covering  service  of  this  character  was  filed  with  the 
Commission  until  July  24,  1918,  whidi  is  the  same  date  upon 
whi<^  the  proposed  advanced  rates  were  filed.  The  letter  of 
explanation  accompanying  this  filing  states:  ^^The  rate  covers 
contract  dated  July  21,  1913,  between  this  company  and  the  St. 
Clair  County  Ga»  &  Electric  Company  for  power  supply  for 
resale  purposes  by  the  latteJr  company  in  Belleville.  This  con- 
tract is  filed  with  the  Commission,  but  was  never  filed  in  regular 
schedule  form.  We  are  now  filing  it  in  this  form,  and  in  addition 
are  covering  an  application  for  an  increase  in  the  contract  rates, 
the  increase  being  i^  of  a  cent  added  to  each  step  of  the  energy 
charge.  The  other  provisions  in  the  contract  have  not  been 
changed,  but  are  included  in  the  rate  in  such  form  so  that  if 
desired  they  can,  with  minor  modifkcations,  be  made  applicable 
to  other  consumers  havii]^  similar  conditions." 

There  is  presented  in  the  record  testimony  on  behalf  of  the 
petitioner  and  the  respondent  as  to  the  character  of  the  contract 
originally  entered  into,  the  character  of  service  for  which  it  pro- 
vides, the  (grating  expenses  of  the  petitioner,  and  the  increases 
which  have  taken  place  in  such  operating  expenses  during  recent 
years.  There  is  also  presented  in  evidence  a  report  as  a  result  of 
investigation  which  the  Commission  caused  to  be  made  by  its 
accounting  staiF  as  to  tiie  costs  of  energy  received  from  various 
sources  by  the  petitioner,  and  which  go  to  make  up  the  total 
expenses  of  operation  as  set  forth  in  its  exhibits. 

[1]  The  respondent  contends  that  the  Conmiission  is  without 
jorisdietion  in  this  cftBse  for  the  reasons  as  set  forth;  that  one 
public  utility  taking  current  from  another  is  not  a  part  of  the 
^^poUie"  within  the  meaning  of  the  statute;  that  the  service  thus 
rendered  is  not  one  required  or  authorized  to  be  stated  in  rate 
Khedoles;  that  ccmtracts  in  respect  of  such  service  entered  into 
^ior  to  the  passage  of  the  act  are  not  subject  to  revision  by  the 
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Commission,  and,  in  short,  that  the  service  here  rendered  is  not 
a  public  service  over  which  the  Commission  is  given  jurisdiction 
by  statute. 

The  evident  intent  of  the  framers  of  the  Public  Utilities  Com- 
mission Law  was  to  give  to  the  Commission  jurisdiction  over  all 
rates  and  charges  made  by  public  utilities  whidi  in  any  manner 
or  by  any  means  affected  the  public  interest.  This  intent  is 
evidenced  by  the  following  quotations  from  the  law : 

"Section  32 — ^All  rates  or  other  charges  made,  demanded  or 
received  by  any  public  utility,  or  by  any  two  or  more  public 
utilities,  for  any  product  or  commodity  furnished  or  to  be  fur- 
nished or  for  any  service  rendered  or  to  be  rendered  shall  be 
just  and  reasonable.  Every  unjust  or  unreasonable  charge  made, 
dgnanded  or  received  for  such  product  or  commodity  or  service 
is  hereby  prohibited  and  declared  unlawful. 

"Every  public  utility  shall  furnish,  provide  and  maintain  such 
service,  instrumentalities,  equipment  and  facilities  as  shall  pro- 
mote the  safety,  health,  comfort  and  convenience  of  its  patrons, 
employees,  and  the  public,  and  as  shall  be  in  all*  respects  adequate, 
efficient^  just  and  reasonable. 

"All  rules  and  regulations  made  by  a  public  utility  affecting 
or  pertaining  to  its  charges  or  service  to  the  public  shaj^l  be  just 
and  reasonable. 

"Section  33 — Every  public  utility  shall  file  with  the  Commis- 
sion and  shall  print  and  keep  open  to  public  inspection  schedules 
showing  all  rates  and  other  charges,  and  classifications,  whic^ 
are  in  force  at  the  time  for  any  product  or  commodity  furnished 
or  to  be  furnished  by  it,  or  for  any  service  performed  by  it,  or 
for  any  service  in  connection  therewith,  or  performed  by  any 
public  utility  controlled  or  operated  by  it.  Every  public  utility 
shall  file  with  and  as  a  part  of  such  sdbedule  and  shall  state 
separately  all  rules,  regulations,  terminal  icing,  storage  or  other 
charges,  privileges  and  contracts  that  in  any  manner  affect  the 
rates  charged  or  to  be  charged  for  any  service.  Such  schedules 
shall  be  filed  for  all  servicJes  perfoJttned  wholly  or  partly  within 
this  ^tate,  and  the  rates  and  other  charges  and  classifications 
shall  not,  without  the  consent  of  the  Commission,  exceed  those 
in  effect  on  July  1,  1919.  But  nothing  in  this  section  shall 
prevent  the  Commission  from  approving  or  fixing  rates  or  other 
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charges  or  classifications  from  time  to  time^  ixx  excess  of  or  less 
than  those  shown  by  said  schedules. 

'TVhere  a  schedule  of  joint  rates  or  other  charges,  or  classifi- 
cations is  or  may  be  in  force  between  two  or  more  public  utilities 
such  schedules  shall  in  like  manner  be  printed  and  filed  with  the 
Commiflsion,  and  so  much  thereof  as  the  Commission  shall  deem 
necessary  for  the  use  of  the  public  shall  be  filed  in  every  station 
or  office  of  such  public  utility  in  accordance  with  the  terms  of 
§  34  of  this  act.  Unless  otherwise  ordered  by  the  Commission 
a  schedule  showing  such  joint  rates  or  other  charges,  or  classifi- 
cation need  not  be  filed  with  the  Commission  by  more  than  one 
of  the  parties  to  it:  Provided,  that  there  is  also  filed  with  the 
Commission  a  concurrence  in  such  schedule  by  each  of  the  other  ' 
parties  thereto. 

"Every  public  utility  shall  file  with  ike  Commission  copies  of 
all  contracts,  agreements  or  arrangements  with  other  public 
utilities,  in  relation  to  any  service,  product  or  commodity  affected 
by  the  provisions  of  this  act,  to  which  it  may  be  a  party,  and 
copies  of  all  other  contracts,  agreem^its  or  arrangements  witb 
any  other  person  or  corporation  affecting  in  the  judgment  of  the 
Commission  the  cost  to  such  public  utility  of  any  service,  product 
or  commodity. 

•  •.•  •  •  •  •  •  •  • 

"Section  36— Unless  the   Commission  otherwise  orders,  no 

change  shall  be  made  by  any  public  utility  in  any  rate  or  other 
charge  or  classification,  or  in  any  rule,  regulation,  practice  or 
contract  relating  to  or  affecting  any  rate  or  other  charge,  classifi- 
cation or  service,  or  in  any  privilege  or  facility,  except  after 
thirty  days'  notice  to  the  Commission  and  to  the  public  as  herein 
provided. 

•  ••••••••• 

"No  public  utility  shall  increase  any  rate  or  other  charge,  or 

60  alter  any  classification,  contract,  practice,  rule  or  regulation 
as  to  result  in  any  increase  in  any  rate,  or  other  charge^  under 
any  circumstances  whatsoever,  except  upon  a  showing  before  the 
Commission  and  a  finding  by  the  Commission  thai  sucb  increase 
id  justified. 

"Whenever  there  shall  be  fil^  with  the  Commission  any 
sdiedule  stating  an  individual  or  joint  rate  or  other  <diarge, 
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classification,  contract,  practice,  rule  or  regulation,  the  Commis- 
sion shall  have  power,  and  it  is  hereby  given  authority,  either 
upon  complaint  or  upon  its  own  initiative  without  complaint,  at 
once,  and  if  it  so  orders,  without  answer  or  other  formal  plead- 
ings by  the  interested  public  utility  or  utilities,  but  upon  reason- 
able notice,  to  enter  upon  a  hearing  concerning  the  propriety  of 
such  rate  or  other  charge,  classification,  contract,  practice,  rule 
or  regulation. 

"Section  42 — The  Commission  shall  also  have  poww,  after 
a  hearing  had  upon  its  own  motion  or  upon  complaint,  to  order 
any  other  public  utilities  to  establish  and  fix  reasonable  and  suffi- 
cient joint  rates  or  other  charges,  or  classifications.  In  case  such 
public  utilities  do  not  agree  upon  the  division  between  them  of 
such  joint  rates  or  oth^r  charges  the  Commission  shall,  after 
hearing,  establish  such  division  by  supplemental  order. 

"Section  48 — ^Whenever  the  Commission,  after  a  hearing  had 
upon  its  own  motion  or  upon  complaint,  shall  find  that  public 
convenience  and  necessity  require  the  use  by  one  public  utility 
of  the  conduits,  subways,  tracks,  wires,  poles,  pipes  or  other 
property  or  equipment,  or  any  part  thereof,  on,  over  or  under  any 
btreet  or  highway,  belonging  to  another  public  utility,  and  that 
such  use  w^ll  not  prevent  the  owner  or  other  users  thereof  from 
performing  their  public  duties  nor  result  in  irreparable  injury 
to  such  owner  or  other  users  of  such  conduits,  subways,  tracks, 
wires,  poles,  pipes  or  other  property  or  equipment,  or  in  any 
substantial  detriment  to  the  service,  and  that  such  public  utilities 
have  failed  to  agree  upon  such  use,  or  the  terms  and  conditions 
or  compensation  for  the  same,  the  Commission  may,  by  order, 
direct  that  such  use  be  permitted  and  prescribe  a  reasonable  com- 
pensation and  reasonable  terms  and  conditions  for  such  joint 
use."    [Laws  1913,  p.  484.] 


It  appears  that  ike  intent  of  the  provisions  above  quoted  is 
to  give  the  Conamission  complete  jurisdiction  over  every  product 
or  commodity  sold  by  a  public  utility  for  any  purpose  whatso- 
ever, so  long  as  this  product  and  commodity  partakes  of  the  nature 
of  a  public  utility  service,  or  directly  or  indirectly  exerts  an 
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influence  upon  such  a  service.  The  contention  is  made  that  the 
furnishing  of  service  by  the  East  St.  Louis  Light  &  Power  Com- 
pany to  the  St.  Clair  County  Gas  &  Electric  Company  is  not  a 
public  utility  function.  The  Commission  cannot  subscribe  to 
this  theory.  While  theoretically  the  St.  Clair  County  Gas  & 
Electric  Company  may  be  free  to  contract  for  service  of  this 
character  with  any  other  public  utility  in  the  state,  as  a  matter 
of  actual  concrete  fact  this  latitude  of  choice  does  not  exists  for 
the  reason  that  other  public  utilities  may  not  operate  within  a 
reasonable  distance,  and  may  not  render  service  of  a  suitable 
character  practicaUy  applicable  to  meet  the  requirements  of  the 
situation.  The  contention  is  also  made  that  the  public  is  in  no 
way  interested  in  such  contracts.  It  would  appear,  however,  that 
the  interest  of  the  public  is  a  very  direct  and  vital  one.  It 
would  be  entirely  possible,  and  in  some  cases  the  circumstances 
have  arisen  that  the  contracts  entered  into  between  two  public 
utilities  have  been  entirely  unjust  and  unreasonable,  and  have 
placed  an  undue  burden  upon  the  one  or  the  other.  This  burden, 
if  of  sufficient  extent,  as  it  may  readily  be,  might  operate  to  place 
the  public  utility  in  such  financial  difficulties  that  the  rendering 
of  adequate  service  to  the  remainder  of  the  public  would  be 
impossible.  Certainly  it  is  the  intent  of  the  law  that  under  such 
circumstances  the  Commission  should  have  the  right  to  intervene 
and  adjust  the  contract  upon  an  equitable  basis,  so  that  as  a 
net  result  the  public  will  receive  service  of  an  adequate  and 
sufficient  character,  while  the  public  utility  shall  continue  to 
live  and  operate  with  reasonable  profit. 

[2]  It  is  the  intent  of  the  Public  Utilities  Commission  Law 
to  give  the  Commission  jurisdiction  over  a  public  utility  suffi- 
cient to  protect  the  public  in  all  features  of  the  service  rendered 
and  the  rates  charged.  Should  it  develop  as  a  result  of  a  con- 
tract of  this  character  that  the  interutility  service  furnished  is 
inadequate^  subject  to  interruptions,  or  in  any  other  way  un- 
suitable for  meeting  the  public  convenience  and  necessity,  it  is 
the  apparent  intent  of  the  law  that  the  Commission  shall  have 
the  fuU  right  to  determine  the  facts,  and  order  such  modifications 
of  the  contract  or  the  methods  of  operation  of  the  properties  as 
will  xeevit  in  the  securing  of  service  for  the  public  which  shall 
meet  its  necessity  and  convenience.    The  objector  contends  that, 

P.UJII919E.  25 


Digiti: 


zed  by  Google 


386 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 


although  the  Commission  is  within  its  jurisdiction  in  finding  a 
reasonable  amount  to  be  paid  for  this  service  and  fixing  rates  in 
the  city  of  Belleville  in  accordance  with  such  finding,  it  is  without 
jurisdiction  to  increase  or  decrease  the  actual  rates  provided  in 
the  contract.  The  exercise  of  the  former  function  without  the 
exercise  of  the  latter  is  obviously  impracticable,  since  such  action 
might  place  the  objector  in  such  financial  condition  that  the 
rendering  of  adequate  service  would  be  impossible.  This  opin- 
ion appears  to  be  in  accordance  with  that  of  the  United  States 
Supreme  Court  in  Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota, 
186  U;  S.  25T,  46  L.  ed.  1151,  22  Sup.  Ct  Rep.  900.  This 
opinion  of  the  court  is  expressed  as  follows :  "The  argument  for 
the  railroad  companies  in  this  case  assumes  that,  while  the  state 
may  interfere  as  between  the  railways  and  their  customers,  the 
shippers  of  freight,  it  cannot  do  so  as  between  the  railways  them- 
selves, by  fixing  joint  tariffs  and  apportioning  such  tariffs  among 
the  several  railways  interested  in  the  transportation.  . 
Granting  that  a  state  has  no  right  to  interfere  with  the  internal 
economy  of  a  railroad  farther  than  to  secure  the  safety  and 
comfort  of  passengers,  as,  for  example,  to  fix  the  wages  of  em- 
ployees or  control  its  contracts  for  construction,  or  the  purchase 
of  supplies,  it  has  a  clear  right  to  pass  upon  the  reasonableness 
of  contracts  in  which  the  public  is  interested,  whether  such  con- 
tracts be  made  directly  with  the  patrons  of  the  road,  or  for  a 
joint  action  in  the  transportation  of  persons  or  property  in  which 
the  public  is  indirectly  concerned.'* 

The  Commission  will  hold  in  this  case  that  it  has  complete 
jurisdiction  over  the  terms  and  provisions  of  this  contract  be- 
tween the  East  St.  Louis  Light  &  Power  Company  and  the  St. 
Clair  County  Gas  &  Electric  Company  covering  the  purchase 
and  sale  of  electrical  energy  used  for  purposes  of  redistribution 
to  the  public.  The  Commission  has  repeatedly  held  that  it  is  bv 
law  given  jurisdiction  over  contracts  entered  into  prior  to  the 
passagQ  of  the  Public  Utilities  Commission  Law,  and  in  this 
position  has  been  sustained  by  the  courts.  Of.  Chicago  v.  O'Con- 
nell,  278  lU.  591,  —  A.L.R.  — ,  P.U.R.1917E,  730,  116  K  E. 
210. 

It  appears  that  the  contract  in  question  was  entered  into  soon 

after  the  date  of  completion  of  the  plant  and  lines  of  the  Mis- 
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sissippi  Eiver  Power  Company,  which  operates  a  hydroelectric 
generating  station  located  on  the  Mississippi  river  at  Keokuk, 
Iowa.  The  lines  of  the  Mississippi  Eiver  Power  Company  were 
extended  south  along  the  river  to  Si  Louis,  and  service  was 
furnished  en  route  to  several  industrial  and  public  utility  enter- 
prises. At  about  the  time  of  the  completion  of  this  project  the 
contract  in  question  was  entered  into.  In  docket  case  2237  the 
Commission  entered  upon  an  investigation  of  the  rates  charged 
f  Qr  electric  service  by  the  St.  Clair  County  Gas  &  Electric  Com- 
pany, and  on  iSTovember  24,  1915,  entered  an  order  fixing  rates 
for  this  service.  In  the  progress  of  this  investigation  numerous 
hearings  were  held  at  which  testimony  was  introduced  regarding 
many  {Jiases  of  the  operation  of  the  respondent  in  that  case. 
During  the  progress  of  these  hearings  testimony  was  introduced 
as  to  the  methods  by  which  the  St  Clair  County  Gas  &  Electric 
Company  received  its  supply  of  energy  and  the  details  of  the 
contract  herein  were  brought  forth.  The  rates  paid  for  energy 
were  analyzed  and  certain  conclusions  deduced  from  the  testi- 
mony. The  order  of  the  Commission  in  this  case,  among  other 
things,  contains  the  following: 

''Prior  to  1914,  the  electric  station  in  Belleville  had  been 
operated  by  steam,  and,  during  the  early  part  of  that  year,  the 
respondent  ovmed  equipment  which  was  reasonably  adequate  to 
meet  the  requirements  of  the  local  service  under  the  existing 
conditions.  Early  in  1914,  the  operation  of  the  electric  station 
and  system  in  Belleville  was  changed  quite  radically.  Instead  of 
generating  energy  at  the  old  steam  station,  the  respondent  decided 
to  purchase  high-tension  electrical  energy  from  certain  hydro- 
electric interests,  which  had  been  developing  water  power  on  the 
Mississippi  river,  and  which  were  engaged  in  building  up  a 
market  for  electricity  by  extending  transmission  lines  to  various 
centers  of  distribution.  Accordingly,  the  respondent  entered  into 
a  contract  with  the  East  St.  Louis  Light  &  Power  Company, 
whereby  the  latter  is  to  supply  the  respondent  with  electrical 
energy  delivered  at  Belleville  over  a  high-voltage  transmission 
liae^  which  is  fed  partly  by  hydroelectric  stations  and  partly 
by  A  steam-generating  station.  At  Belleville,  the"  high-voltage 
energy  is  received  from  the  transmission  wires,  and  is  trans- 
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formed  and  converted  to  a  proper  voltage  and  frequency  for  use 
on  the  local  distribution  system. 

'^In  defense  of  the  newly  adopted  andl  at  present  somewhat 
expensive  method  of  securing  electrical  energy,  the  witnesses  for 
the  respondent  testified  that  contract  for  the  purdiiase  of  energy 
was  entered  into  because  of  many  reasons,  to  wit:  (1)  That 
coal-handling  machinery,  an  additional  generator,  and  other 
equipment,  were  needed  to  render  the  plant  adequate  in  capacity 
for  the  growing  load;  (2)  that  the  station  building  itself  would 
have  to  be  modified  in  order  to  secure  relief  from  prevailing 
floods  caused  by  overflow  and  high  water  in  a  creek  bordering 
the  respondent's  property  and  electric  plant  at  Main  and  Switzer 
streets  in  Belleville;  (3)  that  the  water  supply  for  steaming 
purposes  was  inadequate  at  the  boiler  room;  (4)  that  labor 
difficulties  were  becoming  a  problem,  in  Belleville;  (5)  that  funds 
could  be  invested  to  greater  advantage  in  a  modern  transmission 
line  than  in  additions  and  extension  to  the  steam-generating 
plant;  (6)  that  the  purchased  energy  would  prove  most  econom- 
ical in  the  course  of  time;  and  (7)  that  an  unexpected  com- 
petition, was  anticipated  from  the  hydroelectric  interests,,  in 
event  energy  was  not  purchased  from  these  interests.  It  seems 
that  in  pany  features  of  its  actual  operation,  the  contract  witii 
the  East  St.  Louis  Light  &  Power  Company  has  not  proven  satis- 
factory, due  to  an  unreliability  of  the  contractor's  service, — a 
matter  not  fully  covered  by  the  terms  of  the  contract.  Frequent 
interruptions  in  service  over  the  transmission  line  have  neces- 
sitated the  holding  of  the  Belleville  steam  plant  in  active  reserve 
against  emergency  shut-downs." 

These  quotations,  although  from  a  proceeding  in  which  the 
present  petitioner  did  not  appear,  are  presented  here  for  the  pur- 
pose of  showing  the  state  of  mkid  of  the  St  Clair  County  Gas 
&  Electric  Company  at  that  time,  which  was  soon  after  the  con- 
tract was  entered  into,  but  it  is  not  presented  as  necessarily 
indicating  in  and  by  itself  the  intent  of  both  parties  to  the 
contract  The  impression  seemed  to'  prevail  among  the  parties 
:appearing  in  that  proceeding  that  the  St.  Clair  County  Gas  k 
Electric  Company  was  contracting  for  power  to  be  deliy^!6d  from 
liydroelectric  sources  of  generation,  and  the  company  set  forth 
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the  Gontention  that,  even  though  the  contract  waa  not  at  that 
time  finaneially  advanta^ous,  it  was  deemed  a  wise  provision 
for  the  reasons  above  set  forth.  The  contract  provided  that  the 
steam  station  in  Belleville  was  to  be  maintained  by  the  St  Clair 
County  Gas  &  Electric  Company,  and  used  as  a  reserve  against 
failures  of  service.  The  provision  of  the  contract  relating  to 
this  feature  is  as  follows :  ^^The  power  company  shall  have  the 
right,  in  case  of  shortage  of  power  due  to  floods  or  low  water  at 
the  plant  of  the  Mississippi  Kiver  Power  Company  at  Keokuk, 
Iowa,  to  call  on  the  purchaser  to  use  its  (the  purchaser's)  steam 
power  station  on  Main  street,  Belleville,  to  the  full  extent  of  its 
present  capacity,  t.  e.,  approximately  seven  hundred  and  fifty 
(Y60)  kilowatts,  but  not  to  exceed  the  requirements  of  the  pur- 
chaser's own  business,  for  two  periods  of  thirty  (30)  days  each 
in  six  (6)  consecutive  months  of  each  calendar  year.  Ten  (10) 
days'  notice  is  to  be  given  by  the  power  company  to  the  pur- 
chaser, of  the  requirement  for  such  operation.  All  current  so 
generated  shall  be  at  the  cost  of  the  purchaser,  but  in  determining 
the  quantity  discounts  due  the  purchaser,  the  kilowatt  hours  so 
generated  shall  be  included  at  the  value  set  forth  in  article  6th 
hereof,  and  included  in  the  amount  of  yearly  business.  It  is 
understood  that  this  is  done  in  order  to  determine  the  quantity 
discounts,  and  does  not  mean  that  current  so  generated  is  to  be 
paid  for  by  anyone  other  than  the  purchaser." 

This  provision  of  the  contract  makes  it  apparent  that  the 
parties  to  it  had  definitely  in  mind  that  one  essential  element 
of  the  contract  was  the  furnishing  of  hydroelectric  service  from 
the  circuits  of  the  Mississippi  River  Power  Company. 

The  East  St.  Louis  Light  &  Power  Company  has  several 
sources  of  energy  supply, — one  source  being  from  steam-driven 
generating  units  and  another  source  being  from  the  dircuits  of 
the  Mississippi  River  Power  Company.  The  costs  of  operation 
of  the  East  St.  Louis  Light  &  Power  Company,  considered  as 
a  whole,  have  materially  increased  during  recent  years,  as  is 
brought  forth  in  this  proceeding,  and  has  been  brougbt  forth  in 
other  proceedings  before  the  Commission.  This  increase  of 
costs,  however,  has  not  been  due  to  an  increase  in  the  costs  of 
current  purchased  from  the  Mississippi  River  Power  Company. 
The  contracts  under  which  this  energy  is  purchased  have  not 
P.U.R.1919E. 
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been  modified^  and,  due  to  the  additional  use  of  the  energy  and 
its  broader  application,  the  company  has  been  able  to  actually 
reduce  the  cost  of  energy  from  this  source  during  recent  years. 
This  is  evidenced  by  the  testimony  presented  by  the  Commis- 
sion's accounting  staff,  which  indicates  that  the  costs  of  energy 
from  the  Mississippi  River  Power  Company  for  the  year  ended 
September  30,  1914,  was  .507  cents  and  for  the  year  ended 
December  31,  1918,  was  .455  cents. 

It  should  be  noted  that  one  of  the  reasons  advanced  in  case 
2237  by  the  St.  Clair  County  Gas  &  Electric  Company  for  enter- 
ing into  this  contract  was  "that  the  purchased  energy  would 
prove  most  economical  in  the  course  of  time."  In  advancing  this 
reason,  the  company  was  apparently  giving  consideration  to  an- 
ticipated increases  in  the  cost  of  coal,  labor^  and  other  items 
which  go  to  make  up  the  cost  of  steam-generated  power. 

The  Commission  having  considered  the  rates  herein  proposed, 
the  testimony  adduced,  and  representations  and  arguments  made, 
and  being  fully  advised  in  the  premises,  finds  that  the  record 
herein  does  not  establish  the  reasonableness  of  the  rates  herein 
proposed,  and  that  the  rates  for  special  power  service  stated  in 
supplement  6  to  rate  schedule  I.  P.  U.  C.  1,  of  the  East  St 
Louis  Light  &  Power  Company,  should  be  permanently  sus- 
pended, annulled,  and  canceled. 

It  is  therefore  ordered  that  the  rates  for  special  power  service, 
stated  in  supplement  6  to  rate  schedule  I.  P.  TJ.  C.  1,  of  the 
East  St.  Louis  Light  &  Power  Company,  be,  and  they  are  hereby, 
permanently  suspended,  annulled,  and  canceled. 


IlililNOIS  PUBIilO   UTILITIES  COMMISSION. 

BE  QUINCY  RAILWAY  COMPANY. 

[No.  8791.] 

Taluatifni  —  Ascertainment  —  Tiuration  value. 

1.  A  statement  of  the  value  of  utility  property  for  taxation  pur- 
poses will  receive  consideration  as  a  statement  of  the  value  of  the  prop- 
erty for  the  purposes  therein  indicated,  although  the  Commission  ia 
without  jurisdiction  with  respect  to  the  fixing  of  values  for  tazjitiiMi 
purposes. 
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Valuatiim  —  Property  not  in  uae  —  Electricity  —  Steam  generating 
plants. 

2.  In  the  valuation  of  the  property  of  an  electric  company,  consid^ 
eration  must  be  given  to  a  steam  generating  plant  rendered  more  or 
less  obsolete  by  the  construction  of  a  transmission  line  through  which 
current  May  be  received  from  a  hydroelectric  plant. 

Return  —  Operating  eaopenees  —  Amortigation  —  Obsolete  property. 

3.  The  Illinois  Commission  fixed  the  normal  allowance  for  annual 
depreciation  as  the  amount  to  allow  annually  for  the  amortization  over 
a  period  of  ten  years  of  the  value  of  a  steam  generating  plant  of  an 
dectrie  utility  rendered  obsolete  by  the  construction  of  a  transmission 
line  from  a  hydroelectric  plant,  where  the  steam  plant  was  in  a  relative- 
ly low  percentage  of  condition. 

Be^m  •—  Operating  expenses  —  Injuries  and  damages, 

4.  An  amount  paid  for  injuries  and  damages  not  apparently  «x« 
eeisivse  will  not  be  rejected  merely  because  it  was  not  paid  directly  on 
this  account,  but  was  contributed  to  an  association  upon  the  percentage 
basis  applied  to  the  gross  revenue,  with  the  agreement  that  the  associa- 
tion  should  meet  the  injuries  and  damages. 

Return  —  Operating  expenses  —  Fed^al  income  tax, 

6.  Federal  income  taxes  should  not  be  included  in  the  estimate  of 
the  operating,  expenses  of  a  utility. 
Metum  —  Operating  expenses  —  Stand'hy  plant  —  Cost  of  operating, 

6.  The  expense  of  operating  a  steam  generating  plant  of  an  electric 
company  should  be  included  in  the  operating  expenses  of  the  utility 
which  purchased  its  current,  jind  the  steam  plant  is  operated  only  when 
the  purchased  current  is  not  obtainable. 

Constitutional  law  —  Im^pairment  of  contract  —  Franchise  rate. 

7.  The  Illinois  Commission  has  jurisdiction  over  the  rates  of  fare 
to  be  charged  for  public  utility  service,  notwithstanding  the  exiatence 
of  a  franchise  contract. 

Depreciation  —  Electricity  —  Annual  aUou)ance* 

8.  The  Illinois  Commission  fixed  $25,000  as  a  reasonable  allowance 
for  accruing  depreciation  of  an  electric  plant  valued  at  $1,030,000. 

Rettum  —  Street  railways  —  Am,o%mt. 

0.  The  Illinois  Commission  fixed  a  rate  for  street  railway  fares  at 
7  cents  for  casli  fares  on  ears,  4  tickets  to  be  sold  for  25  cents,  and 
school  books  of  40  tickets  for  $1  per  book,  where  such  rates  would  pro- 
duce a  return  of  approximately  4.4  per  cent  upon  the  value  of  the 
property. 


Valuation  —  Obsolete  property  —  Treatm^ent. 

Discussion   of   treatment  of   property   rendered   useless  by   prog- 
ress of  the  art,  p.  397. 
Valuation  —  Property  not  in  use  —  Obsolete  property  —  Comparison. 

Statement  that  principle  underlying  the  division  of  benefits  from 
progress  of  the  art  as  between  the  utility  and  the  patrons  is  comparable 
with  principle  underlying  patent  laws,  p.  398. 

[June  17,  1919.] 
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Applicatiox  for  increase  in  street  railway  rates ;  gi*auted. 

Shaw,  Comniissioner :  On  TsTovember  21,  1918,  the  Quincy 
Railway  Company  filed  with  the  Commission  Rate  Schedule 
I.  P.  TJ.  C.  2,  in  which  it  is  proposed  to  advance  the  rates  for 
street  railway  service  in  the  city  of  Quincy,  and  it  is  further 
proposed  in  the  said  schedule  that  such  advanced  rates  become 
effective  December  22,  1918.  On  December  16,  1918,  the  Com- 
mission entered  an  order  in  this  cause  suspending  the  afore- 
said proposed  advanced  rates  until  April  21,  1919,  and  on  April 
15,  1919,  entered  a  further  order  extending  the  period  of  sus- 
pension until  October  21,  1919. 

The  city  of  Quincy,  in  answer  to  the  proposal  of  the  petitioner 
to  increase  its  rates,  states  that  such  an  increase  is  not  justified, 
and  sets  forth  certain  allegations  that  the  petitioner  has  failed 
to  maintain  its  lines  and  equipment  as  required  by  franchise; 
has  not  rendered  the  sei-vice  as  required  by  the  said  franchise; 
ie  not  now  able  to  render  satisfactory  and  reasonably  efficient 
service  to  the  public ;  and,  further,  that  the  company  has  entered 
into  a  contract  with  the  city  of  Quincy  by  accepting  a  franchise 
granted  to  it  by  the  said  city,  in  which  franchise  are  specifics lly 
provided  rates  to  be  charged  for  service  rendered  by  the  pe- 
titioner. Objections  were  also  filed  as  to  the  service  rendered  by 
the  petitioner  by  the  Chamber  of  Commerce  and  certain  other 
local  organizations  and  taxpayers. 

Hearings  in  this  cause  were  held  in  Quincy  on  January  20, 
1919,  and  at  the  offices  of  the  Commission  in  Springfield  on 
February  5,  1919,  and  April  22,  1919.  At  these  hearings  U.  G. 
Ward,  attorney,  Henry  I.  Green,  attorney,  and  J.  A.  Knowlton, 
attorney,  appeared  representing  the  Quincy  Railway  Company, 
the  petitioner ;  and  Bartlett  &  Garner,  attorneys,  appeared  repre- 
senting the  city  of  Quincv,  objecting.  At  these  hearings  testi- 
mony was  introduced  on  behalf  of  the  petitioner  as  to  the  value 
of  its  property,  its  expenses  of  operation,  and  other  facts  of  a 
pertinent  nature. 

The  Commission  caused  its  engineering  and  accounting  staffs 
to  make  an  investigation  as  to  the  cost  of  the  property  of  the 
petitioner,  its  expenses  of  operation  and  revenues,  and  the  general 
condition  of  the  property.     Reports  of  the  engineering  and  ac- 
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counting  staffs  based  upon  these  investigations  were  submitted 
in  the  record  herein.  On  March  5, 1919,  the  Conunission  entered 
an  order  in  this  cause  based  upon  the  evidence  appealing  in  the 
record  as  to  service  conditions  requiring  certain  improvements  to 
the  equipment  and  service  of  the  petitioner. 

In  case  7704,  the  petitioner  filed  with  the  Commission  in- 
creased rates  of  fare  which  were  made  effective  May  1,  1918, 
by  order  of  the  Commission  entered  on  May  16,  1918.  Prior 
to  this  increase  of  fares  in  case  7704,  the  rates  for  general  pas- 
senger transportation  were  6  cents  cash  fare  per  passenger,  with 
tlie  privilege  of  purchasing  tickets  at  the  rate  of  6  for  25  cents, 
which  tickets  were  good  at  any  time  and  under  all  conditions. 
Subsequent  to  May  1,  1918,  and  up  to  the  present  time,  the 
rates  in  effect  for  street  railway  service  in  Quincy  have  been 
as  follows : 

Street  Railway  Fares. 

Quincy  Bailway  Company. 

For  single  continuous  passage  between  any  two  points  on  lines 
of  company  in  Quinoy,  Illinois,  Cash  fare  on  car  5  cents. 

Ticket  Fares: 

Books  of  40  tickets,  each  good  for  sijagle  continuous  passage  as 

herein  below  stipulated,  per  book  $1. 

The  above  books  will  be  sold  for  use  only  of  school  children 
under  ai3rt;een  years  of  age,  and  on  days  when  school  is  in 
session  and  between  hours  from  7 :30  a.  m.  and  5 :30  p.  m.  Books 
are  not  transferable  and  are  limited.  Tickets  are  not  good  when 
detached  and  must  be  used  within  sixty  days  of  date  of  purchase. 

Transfers: 

Transfers  will  be  issued  to  any  passenger  on  payment  of  fare 
upon  request  therefor  for  use  and  good  for  passage  at  desig- 
nated transfer  point  upon  next  car  going  in  same  general 
direction  or  on  lateral  or  diverging  route  from  car  on  which 
issued. 

Transfers  must  be  used  by  person  to  whom  issued  and  within 
time  limit  shown  thereon. 
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Special  and  Chartered  Car  Schedvle: 

For  chartered  or  special  car  movement  between  any  points  on 
company's  lines: 

One  Motor  Car. 

First  two  hours    $7.60 

Over    two  hours  3.50  per  hour 

Trailer  Car. 

First  two  hours   $4.00 

Over    two  hours   1.75  per  hour 

Funeral  Car  to  Cemetery, 

Single    movement,    5^    per    passenger    with    guaranty    of    $5    for    the 

movement. 
Round  trip  movement,  10^  per  passenger  with  guaranty  of  $8  for  the 
movement. 

The  rates  at  present  proposed  by  the  petitioner  contemplate 
a  further  increase  to  a  cash  fare  of  7  cents,  with  the  privilege 
of  purchasing  tickets  at  the  rate  of  four  for  25  cents,  and  also 
contemplate  an  increase  in  certain  features  of  the  special  and 
chartered  car  service. 

The  reasons  for  the  present  proposal  as  set  forth  in  the  ap- 
plication of  the  petitioner  are  that  the  operating  expenses  of  the 
street  railway  have  increased  to  such  an  extent  that  a  radical 
increase  in  fares  is  required  in  ord^r  to  maintain  a  fair  and 
reasonable  return  upon  the  investment  in  the  system. 

As  to  the  value  of  the  property  of  the  Quincy  Railway  Com- 
pany, there  appears  in  the  record  an  estimate  submitted  on 
behalf  of  the  petitioner ;  certain  statements  as  to  values  for  pur- 
poses of  taxation  submitted  on  behalf  of  the  objectors;  an  esti- 
mate of  the  original  cost  of  the  property  submitted  by  the 
engineering  staff  of  the  Commission;  and  the  plant  and  equip- 
ment accounts  of  the  petitioner  as  shown  by  its  books. 

The  cost  of  the  property  as  set  forth  by  the  witnesses  for  the 
petitioner  is  prepared  upon  an  original  cost  basis  where  data 
were  obtainable  as  to  such  cost.  This  estimate  sets  forth  the 
cost  new  of  the  property  and  a  statement  of  its  fair  value  after 
deducting  depreciation.  The  total  of  this  estimate  is  $1,276,842, 
cost  new,  and  $1,044,000,  depreciated.  This  valuation  includes 
an  amount  of  $233,443  to  cover  omissions,  contingencies,  admin- 
istration during  construction,  engineering  during  construction, 
and  interest  and  taxes  during  construction,  which  amount  is 
equivalent  to  23.4  per  cent  upon  the  labor  and  material  items. 
There  is  also  included  an  amoimt  of  $20,892  for  development 
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costs,  $10,000  for  cash  working  capital,  and  $15,916  for  material 
and  supplies.  These  latter  amounts  have,  in  the  opinioti  of  the 
witness,  not  heen  subject  to  depreciation.  This  estimate  is  set 
forth  in  detail  in  table  L 

TABLE  I. 
Quincy  Railway  Company — ^Valuation  Summary. 


Ways  and  Structures: 

Land    

Track  structure 

Special  work   

Paying 

Bridges  and  culverts  

Roadway,  tools,  and  machinery 

Poles  and  fixtures 

Distribution  system   

Buildings    

Equipment: 

Passenger  cars  

Service  equipment    

Shop  equipment  and  tools 

Furniture  and  fixtures  

Power : 

Power  plant  buildings 

Power  plant  equipment 


SubtoUl    

General  and  Miscellaneous: 

Omissions  and  contingencies   

Development 

Administration  during  construction   . . 

Engineering 

Interest  and  taxes  during  construction 

Working  capital    

Materials  and  supplies  


Subtotal,  general  and  miscellaneous  . . . 
Total  value  as  of  January  1,  1918 


Normal 
Cost  New. 


$  26,120 

369,835 

89,580 

116,972 

5,563 

3,560 

45,595 

14,650 

65,946 

«210,045 
6,870 
4,626 
3,000 

$  17,456 
126,894 


9996,591 

$  48,024 
20,892 
41,785 
78,346 
65,288 
10,000 
15,916 


$280,251 
$1,276,842 


Fair  Value 
(Deprecia- 
tion 
Deducted) 


$  26,120 

258,880 

62,692 

81,180 

4,450 

2,136 

31,918 

10,987 

39,158 

$143,442 
4,809 
3,215 
2,000 

$  12,215 
91,252 


$774,458 

$  37,315 
20,892 
41,785 
78,346 
65,288 
10,000 
15,916 


$269,542 
$1,044,000 


[1]  There  is  submitted  in  the  record  a  statement  of  the  value 
of  the  property  as  submitted  by  the  petitioner  for  purposes  of 
taxation.  This  statement  indicates  the  estimate  that  the  full 
value  of  the  property  is  $402,315.  The  fixing  of  values  for  the 
purposes  of  taxation  is  of  course  without  the  jurisdiction  of  the 
Commission,  but  this  statement  will  receive  consideration  as  a 
statement  of  the  value  of  the  property  for  the  purposes  and 
under  the  conditions  therein  indicated. 

The  engineering  staff  of  the  Commission  submitted  a  ten- 
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tative  valuation  of  the  property  of  the  Quincy  Eailway  Company 
as  of  February  1,  1919.  This  valuation  purjwrts  to  represent 
the  estinmte  of  the  engineering  staff  as  to  the  amount  which 
this  property  originally  cost,  giving  consideration  to  the  times 
and  conditions  under  which  it  was  installed^  so  far  as  these 
times  and  conditions  are  capable  of  ascertainment.  The  testi- 
mony indicates  that,  in  the  preparation  of  this  estimate,  prices 
were  used  which  were  prevalent  at  the  times  when  the  property 
was  constructed,  and  that  consideration  has  been  given  to  the 
f!onditions  which  then  prevailed.  The  land  costs  shown  in  this 
valuation  are  the  same  as  those  used  by  the  petitioner  in  the 
absence  of  opinions  of  local  real  estate  experts.  A  summary 
of  this  estimate  is  shown  in  table  II.  [Table  II.  is  omitted. 
The  original  cost  new  was  found  to  be  $1,019,430,  and  the  de- 
preciated, $723,119.] 

It  appears  that  this  valuation  includes  for  the  so-called  over- 
head items  an  amount  of  approximately  15  per  cent  of  the  labor 
and  material  items ;  includes  no  value  for  the  franchise  of  the 
petitioner;  and  includes  $16,000  as  the  estimated  cost  of  ma- 
terials and  supplies  reasonably  necessary  for  its  operations*  The 
testimony  indicates  that  this  valuaition  has  been  prepared  upon 
a  conservative  basis,  and  while  a  detailed  count  of  the  various 
small  items  of  property  has  not  been  made,  the  prices  have  been 
applied  to  the  major  items  in  such  a  manner  that  the  various 
associated  smaller  items  are  given  consideration.  In  this  latter 
method,  estimates  submitted  by  the  petitioner  and  the  Commis- 
sion's engineering  staff  appear  to  be  comparable.  The  books  of 
the  petitioner  indicate  that  the  amount  carried  thereon  as  invest- 
ment in  equipment,  show  a  total  as  of  December  31,  1918,  of 
$1,997,091.96.  There  also  appears  in  the  record  the  opinion  of 
witness  Chubbuck  for  the  petitioner,  who  has  been  more  or  less 
intimately  connected  with  the  property  since  its  early  operation, 
that,  including  the  purchase  price  of  the  property,  there  has  been 
put  into  it  between  $1,300,000  and  $1,500,000,  and  that  approxi- 
mately $^,000,000  would  be  required  to  build  the  property  under 
present-day  conditions. 

The  Quincy  Railway  Company  at  the  time  of  this  hearing  re- 
ceived its  power  from  its  steam  generating  station  located  in 
Quincy.     The  cost  of  this  generating  station  as  shown  by  the 
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estimates  of  the  petitioner^  exclusive  of  any  overhead  items  which 
might  be  applicable  thereto,  is  $142,350  new,  and  $103,473  de- 
preciated. The  amounts  shown  in  the  estimate  of  the  Commis- 
sion's engineering  staff  for  these  items  are  $131,456  cost  new, 
and  $59,070  depreciated.  It  is  apparent  from  this  statement  and 
from  the  testimony  relating  to  this  property  that  this  power  plant 
building  and  equipment,  while  in  operating  condition,  are  far 
from  new. 

[2]  Testimony  discloses  that  the  Quincy  Railway  Company 
has  entered  into  a  contract  with  the  Mississippi  Biver  Power 
Company,  which  is  a  corporation  operating  a  hydroelectric  gen- 
erating station  at  Keokuk,  Iowa,  for  the  supply  of  energy  neces- 
sary for  the  operations  of  the  railway  company.  This  energy 
will  be  supplied  by  means  of  the  transmission  lines  of  the  Mis- 
sissippi River  Power  Company,  and  will  be  delivered  to  the 
Quincy  Railway  Company  at  a  substation  in  Quincy.  Opera- 
tions under  this  contract  have  not  yet  beai  initiated,  and  it  ap^.. 
pears  that  a  few  months  will  elapse  before  it  will  be  physically, 
possible  to  put  Uiis  new  scheme  of  operation  into  effect.  A  re- 
sult of  this  change  in  operations  will  be  a  material  decrease  in 
the  cost  of  power  used  for  operating  the  street  railway  system  in 
Quincy,  which  resulting  decreased  expenses  will,  of  ocnirae,  accrue 
in  the  operating  accounts  of  the  Quincy  Railway  Company^  The. 
uses  to  which  the  existing  power  station  and  equipment  inay  be. 
put  are  problematical,  but  it  would  seem  that  a  mutual  develop- 
jnent  would  be  that  this  equipment  would  be  retained  in  the 
service  of  the  company  until  such  time  as  an  opportunity  may 
arise  to  dispose  of  it  to  advantage.  In  case  of  such  disposal  it. 
must  be  presumed  that  some  sacrifice  will  have  to  be  made  on  the 
part  of  the  railway  company,  particularly  as  to  the  costs  of  the 
foundations  and  connections  and  other  appurtenances  which, 
would  not  be  usable  in  case  of  the  removal  of  the  equipment  to 
another  location.  The  issues  therefore  presented  are  whether 
the  cost  of  this  power  station  and  its  equipment  in  the  pise^ent 
proceeding  should  be  included  or  excluded  from  the  value  of  the 
property  for  rate-making  purposes.  While  the  inauguration  of 
this  service  might  not  be  definitely  established  ai  an  improvenaent 
of  the  electric  art  in  general,  since  these  methods  of  tcansmis- 
mn  and  utilization  have  been  known  for  many  years,  still  a 
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change  of  this  character  must  be  regarded  as  an  outgrowth  of  the 
development  of  the  art  which,  for  its  complete  application,  of 
course  requires  many  years  of  gradual  development  and  change. 
It  is  apparent  that  the  change  constitutes  an  economic  good  for 
matiy  reasons,  among  which  are  that  it  enables  the  utilization 
of  water  power  which  otherwise  would  go  to  waste,  thus  resulting 
in  the  conservation  of  fuel;  in  that  through  the  co-operative  or- 
ganizatioii  of  the  various  industries  it  results  in  a  more  efficient 
application  of  the  energy  resources  of  the  country ;  and  also  be- 
cause it  results  in  the  furnishing  of  t)xe  service  necessary  for  the 
operation  of  this  street  railway  system  at  a  lesser  cost.  If  the 
value  of  this  power  station  building  and  its  equipment  were  en- 
tirely, excluded  after  the  initiation  of  this  improvement,  and  the 
operating  expenses  of  the  petitioner  determined  solely  upon  a 
consideration  of  the  cost  of  the  purchased  energy,  and  a  rate  of 
return  allowed  similar  to  that  which  would  be  allowed  had  the 
development  not  been  made,  then  it  is  obvious  that  no  incentive 
would  exist  for  the  development  of  a  project  of  this  character. 
Lacking  the  incentive,  it  is  doubtful  whether  this  development 
would  have  occurred  and  the  resulting  benefits  be  realized. 

On  the  other  hand,  the  public  is  surely  entitled  to  its  share  of 
the  benefits  of  the  inventions  and  development  of  the  electric  art^ 
otherwise,  these  benefits  would  never  be  realized;  since  their 
utilization  by  the  public  is  an  essential  factor  in  their  realization. 
»  A  somewhat  comparable  situation  was  presented  to  the  govern- 
ment at  the  time  of  the  adoption  of  the  patent  laws.  In  that  ease 
it  was  apparent  that,  in  the  invention  and  intensive  development 
of  the  nation's  resources,  the  men  responsible  for  that  develop- 
ment who  devoted  their  lives  and  energies  to  it  must  be  compeu- 
dnted.  The  government  in  meeting  that  situation  inaugurated  a 
scheme  whereby  the  inventor  might  solely  realize  the  financial 
benefit  of  his  invention  for  a  certain  period  of  years,  the  public 
receiving  only  the  incidental  benefit  of  the  improved  means  of 
livelihood  which  the  invention  might  contribute,  but  not  neces- 
sarily receiving  any  material  financial  benefit  except  to  that  ex- 
tent which  would  best  promote  the  manufacture  and  use  of  the 
appliances.  We  believe  that  the  present  situation  is  very  analo- 
gous, and  that  the  owners  of  this  property  should  not  be  deprived 
of  a  return  upon  the  money  invested  in  this  power  station  which 
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is  rendered  more  or  less  obsolete  by  this  particular  development, 
but  should  rather  be  given  a  period  of  years  during  which  they 
uiay  be  reimbursed  for  the  money  expended  in  this  property,  and 
gradually  extinguish  it  by  such  means  as  may  be  proper.  This 
issue  is  very  similar  to  that  presented  in  Kansas  City  Southern 
R.  Co.  V.  United  States,  231  IT.  S.  423,  58  L.  ed.  296,  52  L.K.A. 
(N.S.)  1,  84  Sup.  Ct.  Kep.  125,  in  which  the  TTnited  States  Su- 
preme Court  held  that  railroad  property  abandoned  in  order  to 
( ffect  an  improvement  by  means  of  a  better  route  might  properly 
be  amortized  over  a  period  of  years.  Of  course,  no  definite  state- 
ment can  be  made  as  having  general  application,  since  the  cir- 
eumstances  surrounding  the  supersession,  the  age  of  the  property, 
the  degree  of  judgment  exercised  in  the  original  investment,  and 
the  rate  and  extent  of  the  depreciation  accrued, — all  have  an  im- 
portant bearing  in  determining  the  equities  in  a  particular  case. 

[3]  In  this  case  the  Commission  will  consider  the  cost  of  this 
power  plant  and  equipment  depreciated  to  date  as  contributing 
to  the  value  of  the  property  of  the  Quincy  Kailway  Company,  and 
II)  giving  consideration  to  the  equity  of  rates  for  street  railway 
service  will  consider  that  a  sufficient  amount  must  be  allowed  to 
amortize  the  property  over  a  reasonable  period  of  time,  while  at 
the  same  time  giving  the  public  a  portion  of  the  benefits  which 
will  accrue  from  this  improvement  in  the  methods  of  operation. 
It  would  appear  that>  for  this  particular  instance,  ten  years 
should  be  an  ample  period  over  which  to  effect  the  amortization, 
and  that  after  that  time  the  full  benefit  of  the  improved  methods 
should  be  realized  by  the  public,  and  that  during  that  period  a 
mutual  participation  in  such  benefits  should  be  proper.  It  would 
appear  that  in  this  particular  case,  due  to  the  relatively  low  per- 
centage of  condition  of  the  power  plant  and  equipment,  the 
normal  allowances  for  annual  depreciation  would  care  for  this 
amortization. 

The  operating  expenses  of  the  Quincy  Railway  Company  are 
shown  in  statements  submitted  by  witnesses  for  the  petitioner  for 
the  years  1914-1918,  inclusive.  These  statements  of  operating 
exp^ise  are  shown  in  table  IIL 
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TABLE  III. 

Statement  of  Operating  Expenses. 

Quincj  Railway  Company. 


1914. 


1915. 


1916. 


1617. 


1918. 


Ways  and  structures  .... 

Equipment   

Power    

Trainmen's  "wages    

Other    transportation    ex- 
pense ....  * 

Traffio   

General  and  miscellaneous 

Subtotal 

Taxes^  real,  personal  and 

Ine 

Taxes,  franchise  

Total  expenses  . . . 


$  6,645 
12,554 
21,007 
45,046 

3,649 

1,542 

19,450 


$  6,605 
13,123 
22,520 
45,692 

3,280 

2.617 

21,475 


$  10,578 
14,203 
22,670 
46,849 

4,072 

2,469 

20,835 


$  6,942 
14,587 
25,167 
61,872 

4,072 

2,451 

22,000 


8,426 
18,981 
37,946 
61,126 

S,.3.V2 

2,335 

22,054 


$109,893 

9,365 

4,172 


$115,312 

8,195 
4,001 


$121,676 

8.941 
4,332 


$127,091 

9,979 
4,276 


$156,220 

12,213 
4,137 


$123,420 


$127,508 


$134,949 


$141,346 


$172,570 


There  also  appears  in  the  record  a  statement  from  the  books  of 
the  company,  submitted  by  the  accounting  staff  of  the  Commis- 
sion, which  is  summarized  as  follows : 

TABLE  IV. 

Statement  of  Operating  Expenses. 

Quincy  Railway  Company. 

As  Submitted  by  Commission's  Accounting  Staff. 


1915. 

1916. 

1917. 

1918. 

Maintenance    of    ways 
and  structures   

Maintenance  of  equip- 
ment   

$     6,605 

13,123 

22,520 

48,972 
2,617 

21,475 

$  10,578 

14,203 
22,670 

50,920 
2,469 

20,835 

$     6,942 

14,587 
25,167 

65,944 
2,451 

22,000 

$     8,426 

18,981 
37.946 

66.478 

Power    

Conducting  transporta- 
tion      

TraflBc    

2,335 
22,054 

General     and     miscel- 
laneous     

Total  operating  ex- 
pienses     

$115,312 

$121,675 

$127,091 

$156,220 

These  statements  are  in  substantial  agreement  with  those  sub- 
mitted by  the  petitioner  shown  in  table  III.  There  was  also  sub- 
mitted herein  an  estimate  of  the  expenses  of  operation  of  this 
property  under  conditions  whi^h  existed  February  1, 1919.  This 
statement  was  submitted  by  the  engineerii;ig  ^tajBf  of  the  Commis- 
sion and  gives  consideration  to  conditions  which  prevailed  as  of 
February  1,  1919,  including  the  rates  of  wages  paid,  costs  of  ma- 
terials, the  general  condition  of  the  system,  and  other  features 
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wbich  would  influence  such  expense.  This  statement  appears  in 
luble  V.  [Table  V.  is  omitted.  The  actual  expense  for  1918 
was  found  to  be  $170,545.55,  and  estimated  yearly  normal  ex- 
pense, $193,430.] 

The  principal  items  of  difference  which  are  noted  in  this  esti- 
mate afl  compared  with  the  expenses  for  the  year  1918  are  ac- 
counted for  by  increased  labor  costs,  which  are  explained  by 
advances  in  the  rates  of  wages  paid  over  those  which  are  reflected 
in  the  1918  actual  statement,  by  the  elimination  of  certain  un- 
usual items  of  expenses,  and  by  a  decrease  in  the  amount  shown 
for  advertising.  Thus  it  would  appear  that  this  estimate  elimi- 
nates a  certain  amount  of  the  cost  of  maintenance  of  the  electric 
car  equipment  occasioned  by  the  severe  snows  occurring  in  the 
early  part  of  1918,  and  gives  consideration  to  an  increase  of  ap- 
proximately $18,T00  on  account  of  increased  wages  to  motormen 
and  conductors.  With  reference  to  the  difference  in  advertising 
^fpense,  it  would  appear  from  the  testimony  of  objectors  and 
tiiat  of  the  engineering  staff  that  the  amount  spent  for  advertis- 
^og  in  Quincy  had  been  unusual  as  compared  to  amounts  ex- 
T^fided  by  other  railway  properties  in  the  state. 

/TA]  Considerable  inquiry  was  made  as  to  the  amounts  shovm 
^o^*^  injuries  and  damages,  which  it  appears  is  not  the  amount 
^ix-^?<*tly  expended  on  this  account  by  the  petitioner,  but  is  an 
^*^<^v»nt  contributed  to  an  association  upon  the  percentage  basis 
^i^X>lied  to  the  gross  revenue,  with  the  agreement  that  the  associa- 
^^-^^*^  shall  meet  the  injuries  and  damages  expense.  Testimony 
|^^^^l<i  indicate  that,  on  the  basis  of  the  actual  expenses  incurred 
^     ^^^iiincy,  this  amount  is  not  excessive. 

L  '^^l  It  should  also  be  noted  that  the  estimate  of  the  engineer- 

^^    ^taff  eliminates  the  Federal  income  tax  paid  by  the  company. 

^^^e  Federal  income  taxes  are  designed  by  the  government  as  a 

"^"      >.ipon  all  incomes  received  by  citizens  of  the  nation,  and  it 

-.^^^t^^ars  that  the  dividends  paid  on  stock  are  subject  to  exemption 

*  ^^^•^^fc^  Federal  income  tax.     Obviously  under  these  conditions  the 

-*^"^^8ion  of  the  Federal  income  tax  in  the  operating  expenses  of 

.  ■^^^^T)lic  utility  would  result  only  in  throwing  the  burden  from  the 

^^^^tor  in  the  stocks  of  such  utilities,  to  the  general  public,  and 

p^  ^^^e  the  investor  of  this  obligation  to  the  Federal  government. 
•^^<.1919E.  26 
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The  Commission  believes  that  the  exclusion  of  taxes  of  this  char- 
acter is  warranted. 

The  engineering  staff  submitted  as  a  supplementary  statement, 
an  estimate  of  the  power  expense  which,  in  its  opinion,  will  be 
incurred  by  the  company  after  arrangements  for  the  purchase  of 
power  have  been  consummated.  The  total  of  this  estimate,  which 
includes  $1,200  for  interest  and  depreciation  upon  substation 
equipment,  is  $35,125,  which  would  of  course  replace  the  item  of 
$41,780  included  in  its  estimate  as  above  set  forth.  While  the 
petitioner  was  not  operating  under  this  method  at  the  time  of 
hearing,  it  is  admitted  that  such  means  of  operation  are  con- 
templated in  the  immediate  future. 

[6]  The  contract  under  which  power  is  purchased  carries  with 
it  an  option  under  which  the  purchaser  may  elect  to  receive  so- 
called  "firm"  power,  which  is  to  be  delivered  continuously,  or 
so-called  "excess"  power,  which  is  subject  to  discontinuance  upon 
notice  from  the  Mississippi  River  Power  Company  when  for  any 
reason  the  source  of  supply  may  be  insufficient.  The  estimate 
submitted  herein  contemplates  the  purchase  of  firm  power,  and 
would  be  very  materially  reduced  should  the  company  exercise  its 
option  and  purchase  so-called  excess  power.  In  the  event  that 
the  latter  method  were  followed,  it  would  of  course  be  necessary 
for  the  petitioner  to  retain  its  steam  generating  station  in  Quincy 
for  use  during  such  times  as  power  was  discontinued,  and  the 
operating  expenses  of  the  steam  generating  station  at  these  times 
would  be  properly  included  in  the  cost  of  power. 

The  revenues  of  the  petitioner  for  street  railway  service  in 
Quincy  are  shown  in  exhibits  filed,  and  are  detailed  in  table  VI, 

TABLE  VI. 

statement  of  Revenues. 

Quincy  Railway  Company. 

1914-1919  Inclusive. 
Filed    by    Petitioner. 


1914. 

1915. 

1916.     1     1917. 

1918. 

Cash  fares   

$152,918 

53,348 

742 

1,579 

$148,737 

49,711 

540 

1,066 

$157.4601  $153,809 

57,091  i       58,481 

417             223 

1,616          1,807 

$181,248 

23,581 

244 

Ticket  sales 

Special  cars « 

Ptivileges  

1,690 
65 

Miscellaneous    

Total  revenues 

$208,587 

$200,054 

$216,5841  $218,820 

$206,828 
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These  revenues  agree  substantially  with  the  figures  submitted 
by  the  Commission's  accounting  staff  as  a  result  of  its  investiga- 
tion of  the  books  of  the  petitioner.  The  engineering  staff  has 
estimated  the  revenues  under  the  proposed  rates  under  present 
conditions  of  traffic,  and  arrives  at  the  conclusion  that  the  total 
revenues  under  the  advanced  rates  will  be  $264,900.  It  appears 
that  traffic  conditions  in  Quincy  during  the  past  year  have  been 
somewhat  disturbed  on  account  of  the  war,  the  influenza  epi- 
demic, and  other  conditions.  It  is  of  course  impossible  to  antici- 
pate whether  similar  situations  will  arise  in  the  immediate  future, 
although  it  seems  reasonable  to  presume  that  the  number  and  ex- 
tent of  these  disturbing  elements  will"  be  somewhat  less  in  the 
future  than  those  experienced  during  recent  months.  The  esti- 
mate of  the  engineering  staff  indicates  that  a  deduction  of  10  per 
cent  has  been  made  on  account  of  the  estimated  loss  of  traffic  due 
to  increases  of  fares.  It  is  interesting  to  note  that  this  loss  of 
traffic  alone  would  occasion  loss  of  revenue  of  approximately 
$27,000  at  the  increase^  rates. 

[7]  The  franchise  under  which  the  Quincy  Eailway  Company 
is  operating  was  granted  to  the  Quincy  Horse,  Railway,  &  Carry- 
ing Company  on  December  26,  1912,  and  was  amended  by  ordi- 
nance passed  by  the  council  on  November  10,  1913,  This  fran- 
chise at  present  provides  that  the  petitioner  shall  be  permitted  to 
use  one  man  cars  in  the  operation  of  the  said  railway  three  years 
after  the  time  of  the  adoption  of  the  ordinance  and  under  certain 
restrictions  as  to  the  types  of  cars, — all  as  set  forth  in  the  said 
ordinance.  The  ordinance  further  provides  that  the  charge  for 
transportation  of  all  passengers  for  a  continuous  trip  in  the  same 
direction  within  the  corporate  limits  of  the  city  shall  be  5  cents 
for  each  passenger,  provided  that  children  under  six  years  of  age 
shall  be  permitted  to  ride  free;  and,  further,  that  the  company 
shall  maintain  for  sale  6  tickets  for  25  cents,  and  shall  make  no 
•charge  for  transfers.  The  ordinance  further  provides  that  the 
rates  for  school  children  shall  be  made  at  the  rate  of  40  tickets 
for  $1  under  certain  restrictions  as  set  forth.  The  ordinance 
further  provides  that  the  petitioner  shall  pay  annually  to  the  city 
of  Quincy  during  the  life  of  the  ordinance  2  per  cent  of  the  gross 
income  of  the  company,  subject  to  deduction  of  all  amounts  which 

the  company  may  be  required  to  pay  to  the  city  on  account  of 
P.U.R.1010B. 
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license  fees.  The  amount  of  this  2  per  cent  tax  is  included  in 
the  operating  expenses  of  the  petitioner,  and  will  receive  con- 
sideration hy  the  Commission  in  determining  the  amount  of  fare 
authorized  to  be  charged  in  Quincy.  The  contention  is  made  by 
the  city  of  Quincy  that,  by  virtue  of  the  terms  of  this  ordinance,  a 
charge  in  excess  of  the  ordinance  provision  cannot  be  legally  au- 
thorized by  the  Commission.  This  issue  has  been  presented  to 
the  Commission  many  times  in  other  cases,  and  the  Commission 
has  uniformly  held  that  it  has  jurisdiction  over  the  rates  of  fare 
to  be  charged  for  public  utility  service,  and  will  so  hold  in  this 
case.    Cf.  Ee  Chicago  R.  Co.  Case  8721,  P.U.R.1919D,  573. 

[8,  9]  The  Commission,  having  considered  the  rates  herein  pro- 
posed, the  testimony,  and  the  arguments  and  representations 
made,  and  being  fully  advised  in  the  premises,  finds  that  the 
property  of  the  Quincy  Railway  Company,  engaged  in  rendering 
electric  street  railway  ^service*  in  Quincy,  has  originally  cost  an 
amount  of  not  less  than  $1,080,000,  including  materials  and  sup- 
plies and  a  reasonable  allowance  for  cash-working  capital.  The 
(Commission  further  finds  that  the  reasonable  annual  expenses  of 
operation  of  the  Quincy  Railway  Company  under  present  condi- 
tions, including  taxes,  is  $195,000,  and  that  a  reasonable  allow- 
ance for  accruing  depreciation  is  $25,000.  In  these  findings  of 
expense  and  annual  depreciation  the  Commission  considers  that 
replacements  and  renewal  will  be  accounted  for  as  provided  in  the 
uniform  classification  of  accounts  for  electric  railways.  The 
Commission  further  finds  that  the  rates  herein  authorized  will 
yield  a  gross  revenue  to  the  Quincy  Railway  Company  of 
8265,000,  and  that  the  net  return  available  for  interest  under 
the  rates  as  herein  authorized  will  be  $45,000,  which  is  equiva- 
lent to  approximately  4.4  per  cent  upon  $1,030,000,  which  cannot 
be  considered  as  unreasonable  upon  the  record  established.  These 
findings  are  shown  in  tabulated  form  as  follows : 

Gross  revenue  from  all  sources $265,000 

Operating  expense   including   taxes    $195,000 

Annual   depreciation 25,000 

Total  expense    $220,000 

Net  revenue  available  for  interest    ^ $  45,000 

which    is    equivalent    to    approximately    4.4    per    cent    upon 

$1,030,000. 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


BE  QUINCY  R.  CO.  405 

The  Coxnmiflsioii  further  finds  that  the  i-ates  proposed  herein 
should  be  permitted  to  become  efiFective,  subject  to  the  terms  and 
^^ditions  hereinafter  set  forth. 


MAINB  PUBIiIC  UTHilTIES  OOMMISSIOX. 

PUBLIC  UTILITIES  COMMISSION 

v. 

MOXMOUTH  ELECTEIC  COMPANY. 

[F.  C.  234.] 

-*''o»toj>ol|f  and  competMon  —  Occupied  territory  —  Electric  service 
^Sr  etreet  railway  company  -«  Nature  of  proceedings, 

A  street  railway  company  cannot,  under  the  Maine  statute,  be 
ituthorized  to  render  electric  service  to  a  consumer  in  territory  be- 
ing served  by  an  electric  company,  where  the  proceedings  were  founded 
upon  a  complaint  by  the  consumer  that  the  electric  company  refused 
t^o  render  service  to  him  except  at  an  exorbitant  rate. 

[May  23,  1919.] 

Complaint  alleging  that  the  Monmouth  Electric  Company 
^®f 'Used  to  render  service  to  the  Heart  of  Maine  Packing  Com- 
pany  except  at  exorbitant  rates;  matter  held  open  pending  fur- 
^^r   tearing. 

^leaves,  Chairman;  Trafton,  Commissioner:   The  Heart  of 

^^^ixxe  Packing  Company  made  complaint  to  this  Commission, 

,^Sing  in  substance  that  it  was  engaged  in  the  business  of  can- 

*^^S   and  packing  various  commodities  at  a  place  known  as  Day's 

^^^*^^er,  in  the  town  of  Monmouth,  and  in  the  sawing  of  lumber 

^ixe  mill  there  located ;  and  that  the  Monmouth  Electric  Com- 

^^^^  was  authorized  and  required  to  furnish  service  for  lighting 

^^    j)ower  purposes  within  a  territory  which  embraced  said  town 

^^    ^lonmouth;  and  that  said  packing  company  was  unable  to 

^     ^-^-in  service  from  said  electric  company  except  at  rates  alleged 

*^^  exorbitant. 
^     ^^  J)on  receiving  "such  complaint  the  Commission  instituted  up- 
^         'i'fts  own  motion  a  complaint  against  the  electric  company, 
«    ^:>     after  waiting  the  customary  ten  days  after  the  service  of 
^  -^   ^^omplaint,  gave  notice  upon  April  25,  1919,  of  a  public  hear- 

^^'->^.1919E. 
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ing,  ta  be  held  at  the  common  council  rooms  at  Lewiston,  on 
May  14,  1919,  at  9 :30  o'clock  in  the  forenoon,  which  time  at  the 
joint  request  of  the  parties  was  extended  to  May  21,  1919,  at 
the  same  time  and  place.  Upon  the  latter  date,  hearing  was  held 
and  notice  proven  to  have  been  given  as  ordered.  The  Heart 
of  Maine  Packing  Company  was  represented  by  Harry  Manser, 
Esq.,  its  counsel,  and  the  electric  company  by  George  C.  Webber, 
Esq.,  its  counsel. 

The  complaint  as  originally  made  to  the  Commission  related 
solely  to  the  question  of  the  obtaining  of  service  for  the  packing 
company  from  the  respondent.  At  the  hearing  it  developed  in 
the  testimony  that  the  packing  company  had  discussed  matters 
with  the  electric  company  and  found  that  a  considerable  exten- 
sion would  be  necessary  in  order  to  place  the  respondent  in  a 
position  where  it  could  render  service,  and  that  such  extension 
involved  so  great  expense  that  a  minumum  charge  of  $40  a  month 
would  be  necessary,  and  this  amount  was  regarded  as  prohibitive 
by  the  packing  company.  The  latter  thereupon  made  inquiry  of 
the  Lewiston,  Augusta,  &  Waterville  Street  Railway,  and  ascer- 
tained that  current  for  power  purposes  could  be  obtained  from 
that  company  at  2^  cents  a  kw.  hr.,  without  any  minimum  charge 
whatever.  The  reason  why  this  low  price  was  obtained  was  due 
to  the  fact  that  the  power  lines  of  the  Lewiston,  Augusta,  & 
Waterville  Street  Railway  pass  directly  by  the  plant  ^)f  the  pack- 
ing company,  and,  at  practically  no  expense  whatever,  a  connec- 
tion could  be  made.  It  therefore  seems  to  the  packing  company 
that  it  should  be  permitted  to  obtain  current  from  the  street  rail- 
way, and  at  the  hearing  it  was  urged  that  such  should  be  the 
arrangement  made  by  the  parties  and  by  the  Commission.  The 
respondent  electric  company  called  attention  to  the  fact  that  the 
Lewiston,  Augusta,  &  Waterville  Street  Railway  obtains  its 
power  from  the  Central  Maine  Power  Company  direct ;  that  the 
respondent  company  obtains  its  power  from  the  Central  Maine 
Power  Company  but  through  the  agency  of  the  Winthrop  & 
Wayne  Company,  which  latter  company  takes  its  energy  from 
the  Central  Maine  Power  Company  and  sells  it  to  the  respondent. 
There  is  said  to  be  a  considerable  difference  in  the  price  at  which 
the  Central  Maine  Power  Company  furnishes  the  two  utilities 
with  current;  and  the  respondent  asks  that  we  determine  that 

P.U.R.1919E. 
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the  price  which  it  was  paying  was  too  great  and  in  spite  of  its 
contract  reduce  the  amount,  so  that  it  might  then  be  in  a  better 
position  to  make  the  extension  and  render  the  service  asked  for 
by  the  packing  company.  Neither  the  Central  Maine  Power 
Company  nor  the  Winthrop  &  Wayne  Company  are  parties  to 
these  proceedings.  Nor  have  we  sufficient  evidence,  even  if  they 
were  parties,  upon  which  to  base  a  conclusion  with  reference  to 
the  reasonableness  of  the  rates  which  the  Central  Maine  Power 
Company  makes  to  either  of  these  public  utilities.  It  is  well 
known  that  there  are  many  conditions  and  circumstances  con- 
nected with  the  furnishing  of  energy  which  make  a  substantial 
difference  in  the  price  to  be  paid,  and  we  have  no  knowledge  and 
can  express  no  opinion  with  reference  to  the  circumstances  which 
iiJay  exist  in  this  instance. 

We  also  seem  to  be  without  authority  on  this  record  to  author- 
^e  the  Lewiston,  Augusta,  &  Waterville  Street  Railway  to  fur- 
bish service  to  the  packing  company.     Our  utility  statute  pro- 
vides that  no  corporation  organized  under  the  general  law  shall 
It^ve  authority,  without  the  consent  of  the  Commission,  to  fur- 
xiish  its  service  in  any  city  or  town  in  or  to  which  another  cor- 
poration is  furnishing  or  authorized  to  furnish  service,  until  upon 
P^  t>lic  hearing  of  all  parties  interested  the  Commission  makes  a 
^®^5l^ration  that  public  convenience  and  necessity  requires  such 
se<5oxid  public  utility.    While  the  Lewiston,  Augusta,  &  Water- 
^^'J-^     Street  Railway  is  not  a  corporation  organized  under  the 
8^^"^^:»al  law,  it  certainly  is  a  party  interested  in  the  matter  of 
'^■^■^"^■^i^xshing  of  service  in  the  town  of  Monmouth;  and  we  doubt 
^^^■^■^^    much  whether  in  any  event,  in  the  absence  of  a  definite 
^^'^i<:5e  to  both  the  street  railway  and  the  Monmouth  Electric 
•^^■^^^jany,  and  a  public  hearing  held  thereon,  we  would  have  au- 
^^^^^xiy  to  permit  a  company  organized  as  is  the  street  railway 
^^'^nder  service  in  a  part  of  the  territory  of  the  respondent, 
^T^^csially  if  the  respondent  should  object 

-T:!:^  the  pending  case  we  do  not  at  present  feel  like  requiring 
^^^  x-espondent  to  make  the  extension  necessary  to  serve  the 
P^cl<:^jjg  company,  for  the  reasons,  first,  that  the  very  considerable 
^^I^^xise  involved  would  make  it  necessary  for  the  packing  com- 
*^^5^,;y"  to  pay  a  somewhat  high  rate ;  and,  second,  another  public 
j^  ^*^  i  t.j  whose  wires  pass  the  plant  of  the  packing  company  is 
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ready  and  willing  to  render  service  at  a  price  which  is  entirely 
satisfactory  to  both  of  the  interested  parties.  If,  however,  the 
respondent  should  object  to  the  street  railway  rendering  the 
service,  and  upon  proper  proceedings  we  should  conclude  we 
were  either  without  authority  to  grant  permission,  or  that  it 
was  not  reasonable  that  the  same  should  be  granted  if  we  had 
the  authority,  we  might  feel  inclined  to  require  the  extension  to 
be  made  by  the  respondent  and  a  rate  filed  under  which  the 
packing  company  could  reasonably  receive  and  use  the  service. 
We  shall  therefore  at  this  time  make  no  order  in  this  case,  but 
hold  the  same  open  upon  our  docket  for  further  proceedings, 
either  upon  the  record  as  it  now  stands  or  after  further  hearing, 
if  jthe  same  is  found  to  be  necessary.  We  recommend  that  the 
Lewiston,  Augusta,  &  Waterville  Street  Railway,  if  it  desires 
to  render  the  service  asked  for  by  the  packing  company  at  a  price 
which  they  can  agree  upon,  make  application  to  this  Commis- 
sion for  authority  to  render  this  particular  service  within  the 
field  properly  belonging  to  the  Monmouth  Electric  Company. 
Upon  receiving  such  application  we  can  then  proceed  in  an  or- 
derly and  legal  manner,  and  safeguard  and  uphold  all  the  rights 
of  every  interested  party. 

The  matter  will  therefore  be  held  open  upon  the  docket  of  the 
Commission  a  reasonable  time,  to  await  developments  along  the 
line  of  the  above  recommendation. 


MASSACHUSETTS   PUBLIC    SERVICE    COMMISSION. 

SELECTMEN  OF  NORTHBEIDGE 

V. 

NEW    YORK,    NEW    HAVEN,    &    HARTFORD    RAILROAD 
COMPANY  et  al. 

[P.  S.  C.  2339.] 

Orosaings  —  Powera  of  CcmttnissionB  —  Apportionment  of  cost   — 
Bridge  over  railtcay  tracks. 

The   MassachuBetts   Public   Service   Commission   has   no   power 
to  determine  whether  the  cost  of  repairs  to  a  bridge  over  the  tracks 
of  a  railroad  should  be  borne  by  a  municipalitv  or  by  a  street  rail- 
way company  using  the  bridge,  since  in  such   a  case   its  statutory 
P.U.R.lOiaE. 
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authority  is  limited  to  a  determination  of  the  manner  and  the  limits 
in  which  the  work  shall  be  done. 

[June  27,  1919.] 

Permission  by  the  selectmen  of  Xorthbridge  relative  to  the 
repair  and  maintenance  of  an  overhead  bridge  at  Lin  wood  in 
town  of  Northbridge,  and  the  maintenance  of  an  adequate  wait- 
ing room  at  Plunimer's  corner  in  said  town ;  manner  of  mak- 
ing repairs  determined  but  cost  not  apportioned  because  of 
lack  of  power;  repairs  previously  made  to  station  approved. 

By  the  Commission:  At  the  hearing  upon  this  petition  it 
developed  that  the  bridge  over  the  tracks  of  the  New  York, 
New  Haven,  &  Hartford  Railroad  at  Linwood,  in  the  town 
of  Northbridge,  wa8  constructed  in  1899,  in  connection  with 
the  abolition  of  the  grade  crossing  at  that  point.  In  1904  the 
TJxbridge  &  Blackstone  Street  Railway  Company,  which  has 
since  been  consolidated  with  the  Worcester  Consolidated  Street 
Railway  Company,  was  granted  a  location  by  the  town  of 
Northbridge  for  the  construction  of  a  single  track  line  over 
this  bridge.  The  floor  of  the  bridge  originally  consisted  of  two 
layers  of  planking,  an  underlayer  3  inches  thick  and  a  top  layer 
2  inches  thick,  with  a  single  layer  on  the  sidewalk, — all  laid 
upoai  wooden  stringers.  When  the  street  railway  company 
laid  its  tracks  upon  the  bridge,  it  substituted  steel  stringers  for 
woodai  stringers  on  the  portion  of  the  bridge  occupied  by  its 
tracks,  and  on  these  stringers  cross-ties  and  two  layers  of  plank- 
ing were  laid.  There  was  no  record  of  any  proceeding  before 
the  county  commissioners  when  this  alteration  was  made. 

In  November,  1918,  it  appeared  that  the  floor  of  the  portion 
of  the  bridge  not  used  by  the  street  railway  was  in  iiecd  of  re- 
pairs. The  selectmen  of  the  town  at  that  time  put  in  some  new^ 
stringers  and  renewed  both  layers  of  planking.  At  the  present 
time  it  appears  that  the  floor  of  that  part  of  the  bridge  occu- 
pied by  the  street  railway  tracks  is  in  a  dangerous  condition 
and  in  need  of  repairs.  The  petitioners  stated  that  they  had 
notified  the  street  railway  company  to  make  such  repairs,  but 
that  it  had  refused  to  do  so. 

In  the  present  petition,  which  is  brought  under  chapter  562 

of  the  Acts  of  1908,  the  petitioners  have  requested  the  Com- 
P.U.R.1919E. 
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mission  to  determine  what  repairs  shall  now  be  made  to  the 
bridge  and  which  party  shall  make  them.  The  petitioners  also 
ask  to  be  reimbursed  by  the  railroad  company  for  so  much  of 
the  cost  of  repairs  made  in  1918  as  represents  the  cost  of  laying 
the  stringers  and  the  imderplanking.  The  petitioners  contend 
that  under  §  38  of  the  General  Railroad  Law  (Acts  of  1906, 
chap.  463,  pt.  1)  as  amended  by  chapter  156  of  the  Acts  of 
1912,  the  duty  of  maintaining  the  underplanking  and  stringers 
is  now  upon  the  railroad  company.  Counsel  for  the  railroad 
company,  however,  contended  that  the  obligations  of  the  parties 
with  respect  to  the  maintenance  of  this  bridge  were  fixed  by  the 
terms  of  the  statute  at  the  time  the  grade  crossing  was  abolished. 
Under  the  law  then  in  eflFect  the  duty  of  maintaining  both  layers 
of  planking  was  placed  upon  the  town,  and  it  was  contended 
that  this  obligation  continued,  as  the  statute  of  1912  would  not 
be  retroactive. 

Counsel  for  the  railroad  company  stated  that  the  company 
would  be  willing  to  reimburse  the  town  for  the  cost  of  the  string- 
ers laid  in  1918,  but  that  for  reasons  already  stated  the  com- 
pany was  under  no  obligation  to  reimburse  the  town  for  the 
cost  of  either  layer  of  planking.  While  the  street  railway 
company  should  renew  at  its  own  expense  any  ties  upon  this 
bridge  which  may  be  found  to  be  defective,  it  has  declined  to 
repair  the  planking  on  the  portion  of  the  bridge  under  its  tracks, 
on  the  ground  that  it  is  relieved  frotn  this  obligation  by  §  79 
of  pt.  3,  chapter  463,  of  the  Acts  of  1906,  which  reads  in  part 
as  follows:  "A  street  railway  company  shall  not  be  required 
to  keep  any  portion  of  the  surface  material  of  streets,  highways 
and  bridges  in  repair,  but  it  shall  remain  subject  to  all  legal 
obligations  imposed  in  original  grants  of  locations." 

As  already  stated,  this  petition  is  brought  under  chapter  552 
of  the  Acts  of  1908.  Under  that  act,  if  the  Public  Service 
Commission  decides,  upon  a  proceeding  properly  brought,  that 
a  bridge  at  the  crossing  of  a  public  way  and  a  railroad  is  in 
need  of  repair,  the  Commission  is  required  to  prescribe  the  man- 
ner in  and  the  limits  within  which  the  work  shall  be  done,  and 
to  certify  its  decision  to  the  parties.  Under  §  2  of  that  act  the 
question  as  to  the  obligation  of  the  respective  parties  to  under- 
take the  repairs  so  prescribed  is  left,  in  the  absence  of  agree- 

P.U.R.1919E. 
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ment,  to  the  determination  of  the  superior  coxurt  If  the  court 
in  a  proceeding  hereafter  brought  by  the  town  under  that  sec- 
tion should  find  that  the  apportionment  of  the  repair  and  main- 
tenance charges  is  governed  by  the  Statute  of  1912,  above  re- 
ferred to,  and  that  the  cost  of  laying  the  stringers  and  under- 
planking  in  connection  with  the  repairs  proposed  should  be 
borne  by  the  railroad  company,  counsel  for  the  company  stated 
that  he  would  recommend  that  the  company  reifciburse  the 
town  for  the  cost  of  the  repairs  made  in  1918  in  so  far  as  they 
represented  work  for  which,  under  the  finding  of  the  court, 
the  company  would  properly  have  been  chargeable. 

The  Commission  is,  however,  of  the  opinion  that  it  is  not  the 
proper  tribunal  to  determine  which  of  the  parties  should  make 
these  repairs,  as  the  only  finding  which  the  Commission,  by 
the  terms  of  the  statute,  is  authorized  to  make,  is  a  determina- 
tion of  the  manner  in  and  the  limits  within  which  the  work 
shall  be  done.  Such  determination,  based  upon  an  examina- 
tion of  the  bridge  by  the  engineering  department  of  the  Com- 
mission, is  made  in  the  order  hereto  appended. 

Concerning  so  much  of  the  petition  as  relates  to  conditions 
at  the  waiting  room  at  Plunimer's  comer,  the  Commission  has 
caused  an  investigation  to.  be  made  of  this  station  by  its  inspec- 
tion department.  At  a  conference  with  one  of  the  selectmen 
of  Northbridge  and  the  officials  of  the  street  railway  company, 
the  company  has  agreed  that  in  the  future  the  station  wiU  be 
properly  heated  and  lighted,  that  the  waiting  room  shall  be 
equipped  with  comfortable  settees  and  kept  free  from  freight 
and  express  matter,  that  a  suitable  building  to  house  freight 
and  express  matter  shall  be  constructed  near  the  waiting  room, 
that  the  advertisements  attached  to  the  sides  of  the  station  shall 
be  removed,  and  that  the  building  shall  be  freshly  painted.  Since 
the  hearing,  these  repairs  have  been  made,  and  no  further  action 
by  the  Commission  is  necessary  in  relation  to  this  matter. 

With  respect  to  so  much  of  the  petition  as  relates  to  the 
repair  and  maintenance  of  the  bridge  at  tbe  crossing  of  county 
road,  a  public  way,  over  the  tracks  of  the  "New  York,  New 
Haven,  &  Hartford  railroad  at  Linwood,  in  the  town  of  North- 
hridge,  it  is 

Ordered  that  the  Commission  hereby  certify  that  the  floor 
P.U.R.1919E. 
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of  said  bridge  upon  the  portion  thereof  which  is  occupied  by 
the  tracks  of  the  Worcester  Consolidated  Street  Railway  Com- 
pany is  in  need  of  immediate  repair  in  the  manner  and  within 
the  limits  hereinafter  described: 

The  two  layers  of  planking  forming  the  present  floor  of 
said  portion  of  said  bridge  shall  be  entirely  removed  and  re- 
placed with  two  layers  of  planking  of  sound  material  of  the 
original  kinii  and  thickness. 

In  connection  with  such  repairs  the  Worcester  Consolidated 
Street  Bailway  Company  shall  renew  such  of  its  ties  upon  said 
bridge  as  may  be  found  to  be  defective  when  the  planking  is 
removed^  and  the  rails  of  said  company  shall  be  so  laid  upon 
said  bridge  that  their  tops  will  be  flush  with  the  top  surface  of 
the  upper  layer  of  planking. 


New  HAMPSHIRB  PUBLIC  SERVICE  COMMISSION. 


BE  CLAREMONT  RAILWAY  COMPANY. 
[D-640;  Otder  No.  S99.] 

Securiiy  lamies  —  Finandng  in  aOvmiee  of  needs. 

Conditions  may  warrant  the  disregard  of  the  New  Hampshire 
Commission's  rule,  that  utiUties  shaU  temporarily  finance  their  needs 
for  capitalizable  purposes^  and  then  seek  authority  to  issue  securities 
against  expenditures  therefor,  and  the  grant  of  permission  for  securitiea 
in  the  amount  deemed  necessary,  with  a  direction  to  the  company  tc 
account  in  detail  for  the  proceeds  as  they  are  expended. 

[May  29,  1919.] 

Application  for  authority  to  issue  stock  in  the  amount  oJ 
$110,000;  granted. 

Appearances:  Edward  K.  Woodworth  for  ihe  petitioner. 

Gunnison^  Commissioner:  This  is  a  petition  by  the  dare 
mont  Railway  Company  for  authority  to  have  transferred  to  i 
all  the  franchises,  works,  and  system  now  in  possession  of  Russel 
Jarvis,  receiver,  Claremont  Railway  &  Lighting  Company,  and  t( 
issue  its  common  capital  stock  to  the  amount  of  $110,000,  eon 
sisting  of  1,100  shares  of  the  par  value  of  $100  each.  This  stocl 
is  to  be  sold  at  par  for  cash,  and  the  proceeds  are  to  be  used  ii 
Acquiring  all  the  street  railway  property,  rights,  and  franchise 

P.U.R.1919E. 
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^onnerly  belonging  to  the  Claremont  Railway  &  Lighting  Com- 
pany, and  in  rehabilitating  the  road«  Just  how  much  money 
will  be  necessary  for  these  purposes  is  somewhat  uncertain, 
but  it  is  generally  agreed  that  the  outlay  will  be  about  $110,000. 

Ordinarily  the  Commission  prefers  to  have  the  utility  or 
railroad  temporarily  finance  its  needs  for  expenditures  made 
for  capitalizable  purposes,  and  then  seek  authority  to  issue 
securities  against  these  expenditures.  If  this  is  done  the  se- 
curity issue  can  be  made  for  the  exact  amount  needed.  But  in 
this  particular  case  the  conditions  warrant  a  departure  from 
this  general  rule. 

The  Claremont  Eailway  &  Lighting  Company  is  in  the  hands 
of  a  receiver.  The  mortgage  on  its  property  to  secure  $150,000 
of  5  per  cent  bonds  has  been  foreclosed,  and  its  $160,000  of 
stock  wiped  out.  The  road  carries  both  passengers  and  freight. 
There  are  several  large  manufacturers  in  Claremont  who  are 
dependent  upon  the  street  railway  to  do  their  switching  of  freight 
from  the  Boston  &  Maine  Railroad  station  to  their  factories.  In 
order  to  save  this  service  these  manufacturing  interests  pro- 
-eured  from  the  legislature  of  1919  a  special  charter  for  the 
Claremont  Railway  Company,  authorizing  it  to  take  over  and 
operate  this  property.  Their  purpose  is  primarily  to  keep  the 
freight  service,  and  not  to  make  money,  although  the  road  will 
continue  to  carry  passengers  as  well  as  freight 

The  public  will  be  benefited  by  this  transaction  in  several 
ways.  The  property  will  be  in  strong  hands;  interest  charges 
on  funded  debt  will  be  eliminated  as  there  is  to  be  no  funded 
debt;  and  the  capitalization,  which  will  be  entirely  common 
stock,  will  be  considerably  less,  after  the  contemplated  im- 
provements have  been  made,  than  the  amount  of  the  bonds  of 
the  old  company  outstanding  against  the  property. 

The  petitioner  may  issue  the  $110,000  of  stock  and  account 
in  detail  for  the  proceeds  as  they  are  expended.  If  they  are  ex- 
pended for  purposes  properly  capitalizable,  the  returns  YfiU  be 
approved*     Otherwise  the  matter  can  be  ccHrrected. 

Ko  one  is  opposed  to  this  petition,  and  we  find  it  is  for  the 
public  good  that  it  be  granted. 

An  (Nrder  wull  issue  accordingly. 

Wbrthen  and  Storrs,  Commissioners^  concur. 
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MRS.  D.  A.  MUNSEY  et  al. 

V. 

HAMPTON  WATERWORKS  COMPANY. 

[D-348.] 

Return  —  Amount  —  Water  company. 

The  net  revenue  for  dividends  and  depreciation  should  be  at  least 
7  per  cent. 


Bates  —  Water  —  Difficulty  of  formMlating  scientific  schedule. 

Discussion  of  difficulties  in  formulating  a  scientific  and  systematic 
water  rate  schedule,  p.  415. 

[June  30,  1919.] 

Petition  protesting  against  proposed  increase  in  rates;  pro- 
posed schedules  authorized. 

Appearances:  Elwin  L.  Page  for  the  company;  Alhert  G. 
Sleeper  for  the  Hampton  Beach  Hotel  &  Eestaurant  Associa- 
tion in  opposition  to  the  proposed  increase  in  rates. 

Worthcn,  Commissioner:  The  Hampton  Waterworks  Com 
pany  on  April  11,  1908,  adopted  a  rate  schedule  arranged  ii 
four  groups  as  follows: 

Dwelling  houses — each  family;  for  use  in  stables;  hotels 
boarding  houses,  and  restaurants;  stores,  offices,  markets,  saloon 
and  warehouses. 

In  the  first,  third,  and  fourth  groups  the  rates  were  base( 
on  the  number  and  character  of  the  fixtures.  In  this  schedul 
an  attempt  was  made  to  combine  the  two  fundamental  prir 
ciples  of  rates;  namely,  the  demand  that  the  consumer  make 
or  may  make  on  the  company,  and  the  actual  amount  of  wate 
used. 

On  August  2,  1916,  a  schedule  was  filed  limiting  the  amoui 

of  water  per  fixture  to  be  allowed  for  the  fiat  rates  and  estal 

lishing  a  charge  for  excess  water  used.     This  schedule  was  ol 

jected  to  upon  the  gi'ound  that  the  amount  of  water  allowed  p< 

fixture  was  too  small,  and  that  the  rates  were  too  high,  and  specii 

objection  was  made  to  a  charge  of  $1  per  room  for  hotels,  resta 
P.U.R.1919E. 
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rants,  and  boarding  houses.  The  water  company  stated  that 
the  fixture  allowances  were  determined  by  comparison  with  the 
corresponding  allowances  in  several  large  towns  and  small  cities, 
that  the  revenue  produced  would  not  be  excessive,  and  that  the 
number  of  rooms  appeared  to  be  the  best  basis  of  the  demand 
in  hotels  and  boarding  houses. 

Meters  were  installed  largely  to  check  the  waste  of  water  which 
had  been  found  to  be  very  large  in  some  instances. 

It  was  not  foimd  practicable  to  devise  a  schedule  of  rates 
which  was  likely  to  be  fairer  to  the  consumers  and  the  com- 
pany than  the  one  proposed,  without  definite  data  as  to  the 
amount  of  water  used.  Hence  the  schedule  of  rates  was  allowed 
to  go  into  effect  for  the  year  1917,  and  to  remain  in  effect  until 
a  complete  equipment  of  meters  could  be  installed  and  records 
for  one  year  taken.  This  was  done,  and  the  records  for  the  year 
1918  are  available,  and  have  been  used  in  checking  up  trial 
schedules.  • 

It  was  fully  expected  that  a  scientific  schedule  of  rates 
would  be  established  for  the  year  1919.  Mr.  Elwin  L.  Page 
undertook  the  task  of  preparing  such  a  schedule  on  the  basis  of 
a  service  charge  and  a  meter  rate.  The  service  charge  was  first 
based  on  the  size  of  the  meter,  which  is  the  most  common  method 
of  estimating  the  demand,  but  the  wide  divergence  of  the 
amounts  used  through  meters  of  the  same  size  showed  that  in 
this  ease  this  was  not  a  fair  basis  for  determining  the  demand, 
and  hence  the  service  charge,  e.  g.,  the  amount  used  per  month 
through  a  f  or  f  inch  meter  varied  from  0  to  100,000  gallons 
per  month.  Almost  all  of  the  meters  are  of  those  sizes,  there 
being  very  few  1  or  2  inch  meters.  This  necessitated  a  very 
high  service  charge  for  the  small  meters  in  order  to  secure  a 
proper  proportion  of  the  overhead  expenses  through  the  service 
charge,  or  a  very  high  price  for  water  metered,  or  both,  and  the 
scheme  was  abandoned.  Mr.  Page  also  tried  a  scheme  in  which 
the  service  chai^  was  based  on  the  number  of  openings  and  the 
average  amount  of  water  used  during  the  year  1918.  This  was 
foicnd  to  furnish  a  surprisingly  satisfactory  basis  from  that 
year's  record,  though  it  does  not  seem  credible  that  the  amount 

of  water  used  can  have  any  close  relation  to  the  number  ®f 
P.U.R.1919E. 
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openings.  This  schedule  appeared  more  promising  than  those 
based  on  the  size  of  the  meter. 

Both  of  these  types  involved  many  large  individual  increases 
or  decreases  in  the  price  of  water,  as  would  necessarily  any 
rate  schedule  having  any  basis  of  a  scientific  or  systematic 
nature. 

The  problem  is  one  of  exceptional  difficulty  due  to  the  fact 
that  the  largest  use  of  water  occurs  during  the  summer  months, 
and  the  size  of  the  plant  is  determined  by  the  demand  for  the 
month  of  August.  Obviously  it  would  not  be  fair  to  charge  the 
Bame  price  for  1,000,000  gallons  of  water  used  in  one  month  as 
for  1,000,000  gallons  used  evenly  throughout  the  year;  for  in 
the  one  case  the  plant  must  be  approximately  twelve  times 
larger  than  in  the  other. 

On  May  22,  1919,  the  Hampton  Waterworks  Company  filed  a 
schedule  of  rates  which  it  proposed  to  have  become  effective  on 
July  1,  1919.  This  schedule  was  duly  published  and  thereupon 
objections  were  filed  by  the  Hampton  and  Hampton  Beach  Board 
of  Trade  and  the  Hampton  Beach  Hotel  &  Restaurant  Associa- 
tion. A  hearing  was  held  at  Hampton  Beach  on  June  13,  1919. 
At  this  hearing  Mr.  Page  explained  the  basis  of  the  present  rate 
schedule  and  the  difficulty  he  had  experienced  in  attempting  tc 
make  a  scientific  schedule,  and  only  a  small  part  of  those 
present  expressed  a  preference  for  a  straight  meter  schedule. 

It  is  necessary  at  the  outset  to  determine  whether  the  total 
iimount  of  revenue  likely  to  be  secured  by  this  schedule  is  rea 
«onable,  and  whether  the  schedule  distributes  the  costs  equitabh 
between  the  consumers  and  the  localities. 

VaXtuitian. 

A  valuation  of  the  plant  was  made  by  the  engineering  depart 
ment  of  the  Commission  as  of  July  1,  1917,  and  the  cost  o1 
reproduction  new  less  depreciation  was  found  to  be  $202,426 
Subsequent  additions  amounted  to  $22,469',  making  a  tota 
$224,895.    This  amount  was  distributed  as  follows : 

South  of  Marnton's  SpringB $183,94! 

At  Marston's  Springs   22^ 

North  of  Marston's  Springs   68J1I 

Total $224,80 

P.U.R.1919B. 
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The  company  states  that  the  extension  to  Marston's  Springs^ 
including  Marston's  Springs  Development,  was  made  necessary 
on  aoconnt  of  the  failure  of  the  Gill's  Springs  to  furnish  an 
adequate  supply  for  Hampton  and  Hampton  Beach. 

Results  of  Operation  in  1918. 

The  annual  repcwt  of  the  company  for  1918  may  be  sum- 
marized as  follows: 

Operating  Revenues: 

Flat   rates    $16,730.26 

Excess  water    932.94 

Hydrants     3,060.UO 

Total    $20,723.19 

Operating  expenses   (excluding  depreciation  and  taxes)    $  8,373.85 

Taxes    2,203.47 

ToUl $10,577.32 

Xet  revenue  available  for  depreciation,  interest,  and  dividends..     $10,155.78 

This  is  about  4^  per  cent  on  the  investment,  whidh  is  less 
than  a  fair  amount  for  depreciation  and  interest  on  the  invest- 
ment. The  net  revenue  for  dividends  and  depreciation  should 
be  at  least  7  per  cent.  This  would  require  a  net  revenue  of  $15,- 
742.65,  or  an  increase  of  $5,586.87  above  what  was  actually 
received, 

Bequirements  far  1919. 

The  company  has  filed  an  estimate  of  expenses  for  the  year 
1919,  which  contains  increases  as  follows: 

Pumping  expenses    $450 

Distribution     . , 600 

Commeifeial    '. I SCX) 

General    800 

Depreciation 2,340 

Total    $4,690 

Increases  in  the  cost  of  labor  make  up  $1,550  of  this  amount. 
The  total  requirement  that  the  company  may  be  on  a  fair 
business  basis  is  given  as  a  gross  income  of  $31,740.76.  Mr. 
Page  has  applied  the  proposed  schedule  to  the  busineaa  of  1918 
and  estimates  a  gross  incofme  as  follows : 

Hamilton  aatl  HamiitoB  Beacii  $20,700 

Kye  and  Little  Boar'a  Head   7,500 


Total  

P.U.R.1919E.  27 
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This  does  not  appear  to  be  excessive,  as  the  gross  income  re- 
quired in  order  to  give  a  fair  return  for  last  year  was  at  least 
$26,310,  and  if  the  estimates  are  correct  it  will  lack  $3,540 
of  a  fair  return* 

Oonclu^on. 

(1)  The  total  revenue  likely  to  be  secured  by  the  proposed 
schedule  appears  to  be  somewhat  less  than  reasonable  operating 
expenses  and  a  fair  return  on  the  investment. 

(2)  The  amount  of  revenue  fi-om  Hampton  and  Hampton 
Beach  appears  likely  to  be  more  than  the  fair  share  of  the 
total  revenue,  but  not  more  than  the  fair  share  of  a  fair  amount 
of  revenue.  From  the  valuation  it  would  seem  that  66  per 
cent  may  be  a  fair  proportion  to  be  assigned  to  Hampton  and 
Hampton  Beach,  as  compared  with  34  per  cent  to  Rye  and 
Little  Boar's  Head. 

(3)  This  schedule  is  not  satisfactory  from  a  scientific  point 
of  view;  but  nothing  better  has  been  suggested,  and  therefore 
it  is  allowed  to  become  effective  as  of  July  1,  1919.  The  results 
of  operating  under  this  schedule  will  be  carefully  watched  with 
a  view  to  such  modification^  as  shall  appear  fair  and  just,  and 
any  su^estions  regarded  as  improvements  will  be  considered  by 
the  Commission. 

Gunnison  and  Storrs,  Commissioners,  concur. 


N£W  JERSEY  BOARD  OF  PUBLIC  UTIIiITT  OOBfMISSIONERS. 

BE  TINTERN  MAXOR  WATER  COMPANY. 

Bates  —  Water  —  Automobile  tises  —  Propriety. 

1.  A  wat€r  company  has  the  right  to  make  a  proper  charge  for  the 
use  of  water  for  washing  or  other  purposes  incidental  to  an  automobile. 

Bmies  ~  Water  —  Automobile  uses  —  Method  of  charging. 

2.  A  rule  providing  that  the  owner  of  premises  supplied  with  water, 
who  agrees  by  affidavit  not  to  use  or  conaect  the  U9e  of  water  for 
automobile  purposes,  shall  not  be  subject  to -the  automobile  charge, 
was  disapproved  as  unreasonable,  since  it  was  the  better  practice  for 
the  company  to  ascertain  the  facts  regarding  the  ttee  of.  #ater  directly 
from  the  customer  rather  than  from  the  owner  of  the  premisea. 

P.U.R^3919E. 
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JBofe^  —  ITaler  —  Street  ^HnMing. 

3.  The  charge  for  water  used  for  street  sprinkling  should  be  a 
Tate  based  upon  the  amount  of  water  used  as  shown  by  a  meter  at- 
tached to  the  sprinkling  cart,  rather  than  a  flat  rate  based  on  the 
character  of  cart  as  horse-drawn  or  automobile. 

[July  10,  1919.] 

PxTinoN  for  permission  to  file  certain  rates  and  charges  and 
to  make  certain  changes  in  the  rules  and  r^ulations  of  the  Tin- 
tern  Manor  Water  Company;  rates  approved  and  rule  relative 
to  water  for  lawn-sprinkling  purposes  approved,  other  rules  dis- 
approved. 

Appearances:  Edmund  Wilson  for  the  company;  Wm.  A. 
Stevens  for  Deal  and  Long  Branch. 

By  the  Board:  On  June  9,  1919,  the  Tintem  Manor  Watet 
Company  asked  permission  to  file  the  following  additiotial  rates 
and  charges: 

For  one  automobile,  $4 ;  for  each  additional  automobile,  $2 } 
for  one  cow,  $2 ;  for  each  additional  cow,  $1. 

Being  assured  that  the  rates  specified  applying  to  automobiles 
and  cows  are  the  same  as  the  rates  which  the  company  had  bee)a 
charging,  the  Board  permitted  these  rates  to  be  filed. 

The  company  proposed  also  to  make  certain  changes  in  its 
rules  and  reguktionci.  This  was  set  down  for  investigation  and 
hearing  at  Trenton,  on  Tuesday,  June  24th,  The  changes  or 
additional  rules  will  be  taken  up  separately. 

First  Rule: 

"If  hose  attached  to  any  faucet  or  other  connection  on  the 
premises  is  used  for  sprinkling  purposes,  the  annual  rate  above 
indicated  will  be  charged." 

This  rule  is  deemed  reasonable  and  is  approved. 

[1,  2]  Second  Rule: 

"Any  person  the  owner  of  property  supplied  wifli  water  by 
Ae  company,  who  shall  agree  by  Affidavit  duly  executed  not 
to  use  or  allow  to  be  used  water  of  the  comipany,  or  any  water 
connections  supplied  with  water  by  ihe  company  on  his,  her, 
or  their  property  for  automobile  supply  and  use,  although  one 
or  more  automobiles  may  "be  kept  on  the  property,  shall  not  be 
subject  to  charge  for  automobile  use.  It  is  understood,  however, 
that  automobile  supply  and  use  of  water  for  automobile  pur- 

P.U.R.1919E. 
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poses  18  intended  to  include  not  only  -water  Used  in  the  anto- 
naobile,  but  water  used  for  washing  or  other  incidental  pur- 


The  water  company  has  a  legitimate  charge  against  all  per- 
sons who  use  its  facilities  for  the  washing  of  or  other  incidental 
purposes  connected  with  an  automobile.  Such  customers  can  be 
billed  for  the  service  the  same  as  for  other  services,  and  the 
collection  of  the  amount  due  can  be  enforced.  It  is  the  duty  of 
the  company  to  ascertain  who  of  its  customers  use  water  for 
any  purpose  connected  with  any  automobile.  A  person  may  have 
a  private  garage  on  his  premises  and  yet  not  use  water  from  the 
company.  Again  the  owner  of  the  premises  may  not  own  an 
automobile  while  his  tenant  may  have  two  or  more  on  the 
premises  in  July  and  August.  A  great  number  of  the  houses 
in  the  territory  served  by  this  company  are  rented  for  the 
summer  months  and  a  large  percentage  of  them  are  not  occu- 
pied until  after  June  Ist.  It  is  a  muc^  better  practice  for  the 
company  to  ascertain  the  facts  concerning  the  uses  of  water  by 
its  customers,  rather  than  require  an  affidavit  from  the  owner 
in  the  suggested  form.  Many  owners  have  absolutely  no  knowl- 
edge of  the  use  of  water  by  their  tenants,  and  as  the  company 
has  ample  legal  methods  of  ooUectii^g  its  rates  and  charges 
from  those  actually  using  water  for  the  said  purposes,  it  will 
suffer  no  loss  by  the  disappr<ival  of  said  rule,  while  the  adoption 
of  it  might  lead  to  unwarranted  difficulties  and  misunderstajoui- 
ings,  and  the  possible  payment  of  money  for  whidi  no  service 
is  given.    The  rule  is  therefare  disapproved. 

[8]  Third  Rule: 
^  "The  rate  for  water  furnished  for  sprinkling  purposes  is  $40 
per  cart  per  month  if  drawn  by  a  horse  or  horses.  If  a  cart 
is  of  automobile  type  the  rate  shall  be  $120  per  cart  per  month, 
tho  time  to  be  reckoned  from  the  date  when  the  carts  are  severally 
put  in  use  each  year  to  the  time  when  the  use  of  the  carts  are 
severally  discontinued  in  each  year." 

!N'o  one  will  dispute  that  the  ordinary  automobile  type  of 
sprinkler  holds  considerably  more  water  than  the  horse-drawn 
cart,  but  both  types  of  carts  vary  considerably  in  size.  Their 
respective  capacities,  however,  could  only  be  ascertained  by 
measuring.     In  as  much  as  the  amount  of  water  suj^lied  the 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


RE  TINTERN  MANOR  WATER  CO.  421 

carts  is  the  chief  dement  to  be  considered  in  determiiiiiig  the 
just  and  equitable  rate  to  be  applied  to  such  service,  it  would 
appear  that  the  proper  solution  of  this  problem  w6uld  be  to 
attach  an  individual  meter  to  each  cart^  so  arranged  that  water 
eamiot  be  supplied  to. the  carts  withoiit  passing  through  the 
meter.  This  is  a  practice  commonly  followed  by  large  water 
companies  and  has  proved  to  be  satisfactory.  The  rule  last 
referred  to  is  therefore  disapproved. 
Dated  July  10,  1919. 

Board  of  Public  Utility  Commissioners,  by  John  W.  Slocum, 
Presideniti;  Alfred  8.  Mardi  and  George  F*  Wiigkt^  (Com- 
missioners. 


NEW  JERSEY   BOARD   OF  PURlilC  UTILITY  COMMISSIONERS. 

KE  CALIFON  ELECTRIC  LIGHT  &  POWER  COMPANY  et  al. 

UMUhmA  ratea. 

The  New  Jersey  statuto  doea  noi  reqnrt  the  prior  apponoval  by 
the  Board  of  Public  Utility  CommisBioners  of  a  newly  established  rate. 

[July  3,  1919.] 

Apfmcatiow  for  appiOTal  of  a  contract  for  supply  of  electrical 
energy  at  a  special  rate ;  permission  to  file  contract  granted. 

By  the  Board:  The  Calif  on  Electric  Light  &  Power  Company 
is  constructing  a  transmission  and  distribution  line  from  the  vil- 
lage of  Long  Valley  (formerly  known  as  German  Valley),  south- 
ward, to  the  borough  of  Calif  on,  for  the  purpose  of  supplying 
electric  light  through  the  valley  and  in  the  borough.  Arrange- 
ments have  been  made  to  obtain  a  supply  of  electrical  energy  from 
the  Hackettstown  Electric  Light  Company  at  a  special  rate  named . 
in  the  contract.  This  contract  ia  for  a  period  of  ten  years  com- 
mencing July  1,  1919,  and  has  been  submitted  to  the  Board  for 
its  approval. 

The  statute  under  which  the  Board  is  organized  does  not  re- 
quire the  prior  approval  of  a  newly  established  rate ;  and  as  the 

rate  named  in  the  contract  does  not  appear  prima  facie  to  be  un- 
P.U.R.1919E. 
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reasonable^  said  contract  may  be  filed;  subject  to  investlgaticHi 
or  objection,  at  any  time  in  the  future  by  any  interested  party. 

Dated  July  8,  1919. 

Board  of  Public  Utility  Commissioners,  by  John  W.  Slocum, 
President;  Alfred  S.  March  and  George  F.  Wright,  ComniiBr 
sioners. 


NEW  YORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

BESIDENTS  OP  THE  HAMLET  OP  MFMPORD 

V. 

TEI-COUNTY  NATURAL  GAS  COMPANY. 

[Case  No.  6619.] 

Bates  —  Natural  gas  —  BeadinesS'tO'Serve  charge. 

The  New  Ydrk  Commiiaion,  Second  BiBtrict,  refused  to  eliminate 
a  readiness-to-serve  charge  of  50  cents  per  month  imposed  by  a  natural 
gas  company  in  aecordanoe  wHh  the  provisiena  of  frandiiae  frranted  fay 
a  town  board,  in  the  absence  of  any  evidence  that  the  «etioa^  «f  the 
iewn  board  was  fraudntlent  or  erroneow.      < 

[May  1,  1919.] 

Complaint  as  to  low  pressure  of  natural  gas  and  as  to  readi- 
ness-to-serve  charge;  complaint  as  to  rates  dismissed  and  as  to 
service  held  open. 

Appearances :  Messrs.  Halsey,  Mangan,  &  Sanderson  for  com- 
plainants; Messrs.  Kenefick,  Cooke,  Mitchell,  &  Bass  for  Tri- 
County  Natural  Gas  Company. 

Barhite,  Commissioner:  Thebasis  of  this  proceeding  is  a  com- 
plaint by  certain  customers  of  the  Tri-Couuty  Natural  Gas  Com- 
pany living  in  Mumford,  against  the  company  upon  two  grounds, 
viz,: 

First,  that  the  gas  furnished  by  said  company  is  low  in  pres- 
sure and  supplied  intermittently,  that  it  goes  out  once  and  tAvice 
every  day  and  is  a  source  of  waste  and  damage  to  consumers  as 
it  entirely  fails  in  the  midst  of  cooking,  and  those  that  have  to 
depend  upon  it  for  heating  are  seriously  discomfited  and  their 
health  endangered, 

P.U.R.1919B, 
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Second,  that  the  Teady-*t<hserye  connection  charge  of  50  cents 
per  month  is  an  extortion  and  an  outrage,  and  should  be  abolished 
at  once,  because  the  charge  is  not  absorbed  in  the  bill  for  gas 
actually  used. 

We  will  first  consider  the  second  complaint.  The  Tri-County 
Company  operates  in  the  town  of  Wheatland  under  two  fran- 
chises,— one  granted  to  Frank  0.  Southerland  on  the  13th  day  of 
April,  1908,  and  afterwards  assigned  to  the  Tri-County  Com- 
pany, and  another  granted  to  the  Tri-County  Company  itself  on 
the  9th  day  of  July,  1914.  Each  of  these  franchises  was  granted 
by  the  town  board  of  Wheatland,  in  which  the  unincorporated 
village  of  Mumford  i&  situated,  and  each  franchise  fixes  the  rate 
to  be  charged  for  gas.  On  the  13th  day  of  September,  1918,  the 
same  town  board,  upon  the  application  of  the  company,  peiv 
mitted  a  modification  of  the  two  franchises  mentioned.  This 
modification  was  allowed,  as  appears  by  the  resolution  of  the 
board,  after  a  public  hearing  upon  the  questions  involved,  one 
of  which  was  whether  a  readiness-to^erve  xsharge  of  50  cent6 
per  month  per  customer,  in  addition  to  the  amount  charged  for 
gas  used  by  the  consumer,  should  be  permitted.  The  amend- 
ment to  each  franchise  contains  a  provision  that  the  company 
may  charge  and  collect,  in  addition  to  the  amount  charged  for 
gas  furnished  to  and  used  by  each  consumer,  a  readiness-to-serve 
charge  of  50  cents  per  month,  which  shall  not  be  merged  in  the 
amount  charged  the  consumer  for  gas  used,  but  may  be  charged 
and  collected  monthly  whether  or  not  any  gas  shall  have  been 
used  by  him  during  the  same  month,  so  long  as  the  consumer's 
service  line  shall  be  in  open  connection  with  the  gas  mains.  There 
is  no  evidence  to  show  that  the  determination  of  the  board  was 
not  fairly  made,  or  that  it  does  not  represent  the  best  judgment 
of  the  members,  or  that  any  undue  or  improper  influence  was 
used.  The  consumers  had  a  chance  to  be  heard.  The  town  board 
is  composed  of  local  officials  who  presumably  are  in  sympathy 
with  the  citizens  of  the  town  and  will  protect  the  interests  of 
those  citizens,  and  their  combined  judgment  should  not  be  set 
aside  unless  it  clearly  appears  that  their  action  was  erroneous. 
That  fact  does  not  appear  in  this  case,  and  the  objectionable 
charge  may  be  retained  without  passing  upon  the  propriety  of 
a  readiness-to-serve  charge  as  a  genei'al  proposition.  In  1917  out 
P.U.R.1919E, 
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of  130  mieters  in  the  town  of  Whea^and,  exclusive  of  the  incor- 
porated village  of  Scottsville,  21  produced  an  average  yearly 
income  of  $3.02;  23,  an  average  yearly  income  of  $7.48;  50,  an 
average  yearly  income  of  $14.93.  Of  these  130  meters,  114 
were  in  the  village  of  Mumford.  The  surplus  earnings  of  the 
company  for  the  year  1917  was  $1,562.30,  with  no  allowance  for 
return  on  investment,  except  interest  on  funded  debt,  nor  for 
amortization  or  depreciation  of  plant  and  equipment  In  1918, 
there  was  a  deficit  of  $217.19  for  nine  months  of  that  year  due 
to  a  shortage  of  gas  supply  amounting  to  10,350  thousand  cubic 
feet  for  the  period  named  as  compared  with  the  same  period  of 
1917,  In  1917  the  company  lost  $2,047.10  on  the  business  of 
61  per  cent  of  its  customers,  leaving  the  39  per  cent  remaining 
to  make  up  that  loss  and  the  surplus  of  $1^562.20  for  that  year. 
In  view  of  the  above  facts  the  determination  of  the  local  officials 
should  not  be  readily  set  aside. 

The  first  ground  of  complaint,  which  relates  to  the  quality  of 
the  service,  presents  a  different  question.  The  Tri-County  Com- 
pany has  no  gas  wells  of  its  own,  but  obtains  the  greater  part  of 
its  supply  from  the  Pavilion  !N'atural  Gas  C(»npany  and  a  small 
quantity  from  the  Caledonia  Natural  Gas  Company.  This  supply 
is  inadequate  to  properly  serve  the  customed  of  the  Tri-Couuty 
Company.  The  growing  shortage  of  natural  gas  which  has  been 
so  forcibly  brought  to  the  attention  of  the  Commission  in  several 
instances  affects  the  service  of  the  company  under  consideration. 
The  company  during  the  past  winter  has  carried  out  the  policy 
laid  down  by  this  Conmiission  in  endeavoring  to  care  first  for 
the  domestic  consumer ;  contracts  have  been  made  with  industrial 
consumers  to  the  effect  that  gas  shall  not  be  used  by  them  when 
needed  by  the  householders.  An  order  has  already  been  made 
by  this  Commission  which  has  for  its  object  the  betterment  of 
the  service  by  the  Tri-County  Company,  but  that  order  is  under 
review  in  the  supreme  court,  and  a  stay  was  granted,  without 
notice  to  the  Conunission,  which  prevents  the  enforcement  of 
the  order  of  the  Conmiission  until  final  disposition  of  the  case. 
It  is  unlikely  that  during  the  succeeding  months  of  warm  weather 
any  serious  trouble  with  the  supply  of  gas  will  be  found.  It 
should  be  remembered  that  the  service  rendered  by  the  company 
has  a  very  impoi-tant  bearing  upon  the  rates  to  be  charged.     Al- 
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though  the  supply  of  gas  may  be  the  best  Aat  the  company  can 
produce,  any  embarrassment  arising  from  that  failure  should  be 
borne  by  the  oompany,  and  not  by  the  customer. 

As  the  Commission  has  made  one  order  which  had  for  its 
object  the  betterment  of  service  by  the  Tri-County  Company 
and  the  execution  of  that  order  has  been  stayed  by  the  supreme 
court,  this  case  should  be  held  open  so  far  as  complaint  is  made 
concerning  the  service  until  the  court  has  made  its  decision  upon 
the  order  already  made,  when  the  Commission  may  take  such 
further  action  as  the  facts  justify  and  the  decision  of  the  court 
will  permit. 

All  concur. 


I^BW  YORK  PUBIAC  8BRVIOE  OOBIMISSION,  SECOND  DISTRICT. 

PATCHOGUE  ELECTRIC  LIGHT  COMPANY 

NOSTB.  SHOBE  ELECTRIC  LIGHT  &  POWER  COMPANY. 

[Ca«e  No.  6514.] 

^^'^ifieate  of  incorporation  <—  Electricity  —  Field  of  operaHon, 

1.  The  locality  named  in  a  certificate  of  incorporation  filed  under 
tlie  New  York  Transportation  Corporations  Law,  rather  than  the  entire 
town  or  county  including  such  locality,  will  be  held  to  be  the  field  of 
operation  of  the  corporation,  where,  although  the  locality  is  not  incor- 
l>orated  and  its  boundaries  are  not  legally  defined,  such  boundaries  can 
t>e  determined  in  faet 

^•**<Jlc5ai6  of  incorporation  —  Amendment  —  Effect, 

2.  An  amendment  to  a  certificate  of  incorporation  under  §  18  of 
"t^lie  Xew  York  Stock  Corporations  Law,  extending  the  territory  in  which 
't;lie  corporation  may  operate,  cannot  be  treated  as  having  been  made 
X^ursuant  to  §  7  of  the  Creneral  Corporations  Law  relating  to  the  cor- 
^"^ction  of  defeots  in  the  original  certificate,  and  consequently  as  having 
«^n  ew  post  facto  effect,  and  as  validating  previous  operations  of  the 
^Corporation  outside  of  the  territory  embraced  in  it«  original  certificate. 

^^'^Jlcate  of  incorporation  —  Field  of  operation  —  Extension  by 
^M>cal  consent, 

3.  The  territory  within  which  a  corporation  may  operate,  as  desig- 
Elated  in  its  certificate  of  incorporation,  cannot  be  eictended  by  means  of 

p-w^     ^^^onsents  secured  from  any  local  authority. 
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Certificate  of  convenience  —  Approval  of  Commission  —  Prior  exercise 
of  local  conse^tt, 

4.  The  exercise  of  local  consents  prior  to  the  eifective  date  of  the 
Public  Service  Commissions  Law,  so  as  to  authorize  continued  operation 
without  procuring  the  consent  of  the  ComJtnission,  is  not  shown  where 
it  appears  that  the  company  procured  other  consents  from  the  town 
authorities,  which  would  have  been  entirely  useless  had  it  relied  upon 
the  consents  in  question,  and  that  in  proceedings  and  litigation  involv- 
ing the  validity  of  its  operations,  it  had  based  no  claims  whatever  upon 
such  consents. 

Monopoly  and  competition  —  Power  of  Conwnission  —  Wrongful  in* 
vasion  of  occupied  territory, 

5.  The  New  York  Commission,  Second  District,  has  the  power  and 
it  is  its  duty  to  protect  a  utility  from  the  effect  of  an  unauthorized  and 
unlawful  invasion  of  its  territory  by  a  competing  company. 

[June  17,  1919.] 

Complaint  that  the  North  Shore  Electric  Light  &  Power 
Company  is  unlawfully  constructing  electric  lines  in  the  ter- 
ritoiy  of  the  Patchogue  Electric  Light  Oompaotty ;  complaiBt  sus- 
tained. 

Appearances:  Joseph  T.  Losee,  Patchogue,  and  Ainsworth, 
Carlisle,  &  Sullivan  (by  John  N,  Carlisle  and  D.  E.  Ainsworth), 
Albany,  attorneys  for  complainant;  Martin  S.  Decker,  Albany, 
and  Elmer  B.  Sanford,  New  York  city,  and  Willard  N.  Bayliss, 
for  the  respondent. 

Hill,  Chairman:  Petitioner  prays  that  the  Commission  direct 
its  counsel  to  proceed  in  the  supreme  court  pursuant  to  the  pro- 
visions of  §  74  of  the  Public  Service  Commissions  Law,  to  com- 
pel the  North  Shore  Light  &  Power  Company,  respondent,  to 
remove  certain  poles  and  wires  which  it  has  erected  and  is  main- 
taining as  a  part  of  its  electric  lighting  plant  in  that  portion  of 
the  town  of  Brookhaven  lying  south  of  the  main  line  of  the  Long 
Island  Railroad  Company  in  which  petitioner  claims  the  rigat 
to  operate;  and  that  the  North  Shore  Company  be  restrained 
from  extending  its  lines  in  that  district  and  supplying  electricity 
to  the  public  therein. 

The  town  of  Brookhaven  comprises  an  irregular  cross  section 

of  Long  Island,  extending  from  Long  Island  Sound  on  the  north 

to  the  Atlantic  Ocean  on  the  south,  and  the  territory  in  dispute 

lies  within  that  town. 

The  Patchogue  Electric  Light  Company,  complainant,  whicli 
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I  will  hereinafter  refer  to  as  the  Patchogue  Company,  was  in- 
corporated in  March,  1888,  under  the  Gas  and  Electricity  Law 
for  the  purpose,  as  stated  in  its  articles  of  incorporation,  of 
famishing  electric  light  in  the  town  of  Brookhaven,  Suffolk 
county;  and  in  October,  1898,  and  January,  1909,  it  secured 
local  consents  from  the  municipal  authorities  of  the  town,  grant- 
ing  permission  to  erect  poles  and  string  wires  on  all  highways  in 
said  town  south  of  and  including  the  middle  country  road,  and 
has  ever  since,  until  the  alleged  invasion  of  the  respondent,  per- 
formed the  business  of  electric  lighting  in  that  district,  having 
a  plant  at  Patehogae.  The  main  line  of  the  Long  Island  railroad 
rans  through  the  town  from  east  to  west,  leaving  about  one  third 
of  the  town  on  the  south  and  two  thirds  on  the  north.  The  middle 
country  road  nms  generally  east  and  west  at  some  little  distance 
north  of  the  Long  Island  railroad. 

The  respondent  company  was  incorporated  March  10,  1909, 
mider  article  6  of  the  Transportation  Corporations  Law,  for  the 
purpose  of  manufacturing  and  distributing  electricity,  and,  in 
compliance  with  the  requirements  of  the  statute,  it  describes  the 
territory  in  which  it  intends  to  conduct  its  operations  as  the 
"territory  included  in  the  towns  of  Brookhaven  and  Smith- 
town." 

The  North  Shore  Company  acquired  on  March  11,  1909,  the 
requisite  consent  of  the  local  town  authorities  to  operate  upon 
the  streets  and  hi^ways  in  said  town  of  Brookhaven,  lying  north 
of  the  main  line  of  the  Long  Island  Bailroad  Company,  and 
operates  and  has  operated  therein. 

We  thus  find  that  both  companies  have  acquired  from  the 
state  the  requisite  corporate  powers  or  franchises  to  operate,  on 
condition,  as  prescribed  by  statute,  of  securing  the  consent  of 
the  local  authorities^  in  all  parts  of  the  town  of  Brookhaven,  and 
that  the  Patchogue  Company  has  also  acquired  the  requisite 
consent  of  the  local  authorities  to  occupy  the  streets  and  high- 
ways in  that  part  of  said  town  south  of  and  including  the  middle 
country  road,  and  is  operating  therein,  and  that  the  North  Shore 
Company  has  secured  such  local  consent  for  the  portion  of  the 
town  lying  north  of  the  main  line  of  the  Long  Island  Kaiboad 
Company  and  has  the  right  to  operate  therein. 

Ho  question  is  raised  as  to  the  validity  of  either  of  said  con- 
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sents  or  of  the  rights  of  the  respective  companies  to  operate 
thereunder  within  the  territories  described  therein. 

The  dispute  in  this  case  arises  over  complainant's  contention 
that  respondent  company  has  not  secured  the  requisite  consent 
of  the  local  authorities  to  permit  it  to  lawfully  conduct  its  busi- 
ness and  erect  its  poles  and  wires  in  that  part  of  the  town  of 
Brookhaven  lying  south  of  the  main  line  of  the  Long  Island 
Railroad  Company,  and  in  which  the  objectionable  construction 
has  taken  place. 

The  respondent  company  answers  this  contention  by  claiming 
that  it  has  acquired  and  now  possesses  the  requisite  consent  of 
local  authorities  in  that  part  of  the  town  which  is  the  seat  of  the 
dispute,  in  the  form  of  a  certain  consent  purporting  to  have  been 
granted  June  30,  1904,  by  the  local  authorities  of  the  town  of 
Brookhaven  to  a  lighting  corporation  known  as  the  Brookhaven 
Electric  Light  Company,  which  gave  permission  to  that  com- 
pany to  erect  its  poles  and  string  its  wires  upon  all  the  highways, 
avenues,  and  streets  of  the  town  of  Brookhaven  for  the  purposes 
mentioned  in  its  certificate  of  incorporation,  upon  certain  terms 
and  conditions.  One  of  these  conditions  was  that  the  company 
should  pay  to  the  supervisor  of  the  town  from  and  after  January 
1,  1912,  IJ  per  cent  of  the  gross  receipts  of  the  company.  An- 
other condition  was  that  before  beginning  work  it  should  execute 
and  deliver  a  bond  to  the  town  for  the  sum  of  $1,000  to  indemnify 
the  town  against  suits  for  damages  caused  by  the  prosecution  of 
its  work.  Another  condition  was  that  failure  to  commence  work 
under  the  consent  on  or  before  two  years  from  its  date  would 
render  the  same  null  and  void;  and  the  only  remaining  con- 
dition which  we  need  refer  to  was  that  failure  to  comply  with 
the  terms  of  the  resolutioi^  or  consent  should  render  the  same 
void. 

As  the  final  determination  of  the  dispute  under  consideration 
will  probably  turn  upon  the  rights  and  privileges,  if  any,  which 
the  respondent  company  possesses  by  virtue  of  this  consent,  it 
will  be  necessary  to  trace  its  history  from  its  inception* 

The  Brookhaven  Electric  Light  Company  never  issued  any 
capital  stock,  or  operated  either  financially  or  by  the  erection 
of  a  plant  or  the  manufacture  or  sale  of  light     It  was  incor- 
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porated  in  October,  1903,  under  the  Transportation  Corporations 
Law  for  the  purpose  of  doing  electric  lighting  in  the  town  of 
Srookhaven.    It  secured  the  consent  referred  to  on  January  30, 

1904.  On  September  15,  1905,  the  local  authorities  passed  a 
resolution  "extending  the  franchise  for  a  term  of  five  years  from 
the  date  of  expiration,  on  same  terms  and  conditions  as  before." 
The  franchise,  however,  by  its  terms,  was  to  remain  in  force  for 
a  period  of  fifty  years,  and  it  is  probable  that  the  intention  was 
to  extend  the  time  limited  in  the  consent  for  the  beginning  of 
work  within  two  years  to  an  additional  period  of  five  years. 

[1]  At  this  time  there  was  in  existence  another  electric  light- 
mg  corporation,  known  as  the  Fort  Jefferson  Electric  Light 
Company.  This  company  was  incorporated  under  the  Trans- 
portation Corporations  Law,  for  the  purpose  of  doing  electric 
lifting,  and,  as  stated  in  its  certificate  of  incorporation,  the 
objects  of  its  creation  were  manufacturing  and  using  electricity 
for  producing  light,  heat,  and  power  for  lighting  streets,  avenues, 
public  parks  and  places,  and  public  and  private  buildings,  at 
'Tort  Jefferson,  Suffolk  County,  New  York  f  and  the  certificate 
further  stated  that  the  names  of  the  town  and  county  in  which 
the  operations  were  to  be  carried  on  were  *Tort  Jefferson,  Suf- 
folk County,  New  York."    This  company  was  incorporated  in 

1905.  Port  Jefferson  then  was,  and  still  is,  an  unincorporated 
village,  lying  in  the  town  of  Brookhaven.  The  certificate  of  in- 
corporation was  very  inartificially  drawn,  but  it  would  seem  that 
in  as  much  as  the  statute,  chapter  566,  Laws  1896,  specified 
cities,  villages,  and  towns  as  the  units  of  territory  in  which  oper- 
ations could  be  carried  on,  the  natural  construction  of  the  lan- 
guage contained  in  the  certificate  which  would  carry  into  effect 
the  evident  intention  of  the  parties  would  be  that  the  operations 
of  the  company  were  to  be  cai-ried  on  in  the  unincorporated 
collage  of  Port  Jefferson.  The  consent  of  the  local  authorities 
was  likewise  limited  to  "the  streets  of  the  village  of  Port  Jef- 
ferson." 

Bespondent's  counsel  suggests  that,  by  reason  of  the  failure 
of  the  certificate  to  state  the  name  of  one  or  more  incorporated 
villages,  comities,  or  towns  as  those  vdiarein  the  business  was  to 
be  eonducted,  we  should  so  intei'pret  the  language  v^iich  was 
used  as  to  make  it  viean  either  the  entire  county  or  the  entire 
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town.  But  where  the  intention  is  as  clear  as  it  is  in  this  instance, 
there  would  seem  to  be  no  room  for  interpretation.  A  fairer 
construction  would  seem  to  be  to  assume  that  it  could  take  no 
more  than  it  clearly  intended  to  take,  namely,  the  unincorporated 
Village  of  Port  Jefferson,  the  boundaries  of  which,  while  not 
legally  defined,  could  be  determined  in  fact. 

[2]  In  1909  this  certificate  of  incorporation  was  altered  and 
amended  pursuant  to  §  18  of  the  Stock  Corporations  Law  by 
extending  the  territory  in  which  the  business  was  to  be  conducted 
so  as  to  include  the  entire  town  of  Brookhaven.  Respondent's 
counsel  <in  their  brief  treat  this  certificate  as  having  been  filed 
pursuant  to  §  7,  General  Corporations  Law,  which  provides  a 
method  of  correcting  defects  or  (mussions  in  the  original  cer- 
tificate of  incorporation,  and  claim  that  such  a  certificate  operates 
ex  post  facto  as  of  the  date  of  the  original  certificate.  The 
objects  of  the  two  provisions  are  entirely  distinct.  A  certificate 
under  §  7  secures  no  new  rights  and  can  add'  noUiing  to  the 
corporate  powers  or  privileges.  Its  purpose  is  merely  to  correct 
defects  or  omissions  so  as  to  preserve  the  corporate  entity  ad 
initio.  A  certificate  under  §  18  of  the  Stock  Corporations  Law 
serves  an  entirely  different  purpose  and  has  the  effect  of  enlarg- 
ing and  extending  the  corporate  powers ;  but  clearly  such  enlarge- 
ment takes  place  only  from  the  filing  of  the  certificate.  Therefore 
the  filing  of  the  amended  certificate  had  no  effect  prior  to  1909, 
when  it  was  filed. 

[3]  It  thus  appears  that  when  on  September  6,  1906,  the 
Port  Jefferson  Company  took  what  it  claims  was  an  assignment 
from  the  Brookhaven  Electric  Light  Company  of  tiie  consent 
which  that  company  had  received  from  the  authorities  of  the 
town  of  Brookhaven,  its  corporate  power  to  conduct  business 
and  to  occupy  the  public  streets  and  highways  was  limited  to 
the  village  of  Port  Jefferson.  That  power  could  not  be  extended 
by  the  village  authorities  or  by  means  of  any  consent  given  by 
them.  It  could  be  extended  only  by  a  grant  of  power  from  the 
state  by  means  of  an  alteration  of  the  certificate  of  incorporation 
so  as  to  enlarge  the  territory  described  therein.  The  power  to 
operate  and  to  occupy  the  public  highways  is  drawn  from  the 
state,  and  not  from  the  local  authorities.  The  latter  only  consent 
to  the  exercise  of  the  power  given  by  the  state,  beeause  the  le^i*- 
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latnre  has  made  the  local  consent  a  condition  of  the  exercise  of 
the  privilege  or  franchise  granted  by  it.  To  illudtrate,  it  would 
not  be  daimed  that  the  Port  Jefferson  Company,  incorporated 
to  carry  on  its  operations  in  the  "village  of  Port  Jefferson," 
could  lawfully  extend  its  operations  to  the  streets  of  the  city  of 
New  York  by  virtue  of  a  consent  of  the  local  authorities  which 
it  might  succeed  in  obtaining.  If  it  should  also  lawfully  acquire 
from  the  state  the  power  and  privileges  of  operating  there,  then 
the  local  consent  would  become  operative,  but  not  otherwise. 
We  are  dealing  not  with  natural  or  common-law  rights  and 
equities,  but  with  rights  which  are  created  wholly  by  statute  and 
which  draw  all  of  their  vitality  therefronu  Thus  §  10  of  the 
General  Corporations  Law  provides  that  no  corporation  shall 
possess  or  exercise  any  corporate  powers  not  given  by  law,  or 
not  necessary  to  the  exercise  of  the  powers  so  given.  It  seems 
clear  that  the  Port  Jefferson  Company  was  without  corporate 
power  to  make  use  of  the  Brookhaven  consent  outside  of  the  vil- 
lage of  Fort  Jefferson,  at  least  until  in  1909  it  amended  its 
certificate  of  incorporation  by  enlarging  its  territory.  If  this 
conclusion  is  correct  it  follows  that  the  consent  or  franchise  in 
question  could  not  have  been  legally  exercised  outside  of  Port 
Jefferson  until  1909,  and  no  claim  is  made  that  it  was  ever  exer- 
cised within  the  boundaries  of  Port  Jefferson. 

[4]  Before  1909  arrived,  however,  and  on  July  1,  1907,  the 
Public  Service  Conunissions  Law  became  effective,  which  pro- 
hibited  the  exercise  of  any  local  consent  of  the  character  of  that 
with  which  we  are  dealing  not  previously  exercised,  without 
the  approval  of  the  Conunission.  The  respondent  admits  that  the 
so-called  Brookhav^i  consent  has  never  been  approved  by  the 
Commission,  but  claims  that  during  the  period  in  which  it  was 
held  by  the  Port  Jefferson  Company  prior  to  July  1,  1907,  it 
was  exercised  by  that  company,  thus  relieving  it  and  its  successors 
in  intiSTest  fr<»n  the  requirement  of  the  approval  of  the  Com* 
missioiL  Much  evidence  was  given  bearing  upon  the  question 
of  fact  thus  raised.  If  I  am  correct  in  the  view  that  at  no  time 
prior  to  July  1,  1907,  could  the  Port  Jefferson  Company  have 
made  or  enjoyed  any  lawful  use  of  the  consent  by  reason  of  the 
limitation  of  its  corporate  powers  to  the  village  of  Port  Jeffer- 
son, it  is  immaterial  whether  that  company  did  or  did  not  '^exer* 
P.U.R.1010S. 
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cise''  it.  But  assuming  that  even  an  unlawful  exercise  in  fact 
during  the  period  claimed  would  have  availed  the  respondent, 
I  think  that,  upon  the  evidence  presented,  we  must  find  as  matter 
of  fact  the  consent  was  not  exercised.  The  only  testimony  sup- 
porting the  respondent's  contention  in  this  regard  is  that  certain 
pole  lines  were  constructed  in  the  vicinity  of  Setauket  Lake, 
Stony  Brook,  and  Oldfield  off  the  "Main  road,"  that  being  the 
road  upon  which  the  company  did  possess  a  consent,  the  inference 
being  that  because  no  other  than  the  Brookhaven  consent  would 
cover  such  construction  it  must  have  been  done  thereunder ;  but 
the  undisputed  evidence  in  the  form  of.  written  documents  leads 
irresistibly  to  the  conclusion  that  the  Port  Jefferson  Company 
never  relied  upon  that  consent  as  the  basis  for  any  construction 
whatever,  and  never  intended  to,  and  never  did,  do  any  construc- 
tion under  it  It  appears  that  it  secured  other  consents  from 
the  town  authoritiea  which  were  entirely  useless  provided  the 
Brookhaven  consent  was  valid ;  that  it  has  never  given  the  bond 
required,  and  never  made  or  tendered  any  payments  required  by 
its  terms  until  after  this  litigation  was  begun.  It  appears,  also, 
that  long  after  1907  it  procured  from  the  town  authorities  what 
purports  to  be  a  ratification  "of  all  the  acts  of  the  Port  Jefferson 
Electric  Light  Company  in  erecting  and  constructing  its  poles 
and  stringing  its  wires  in  the  northern  section  of  the  town  of 
Brookhaven,  and  to  make  definite  and  certain  what  are  its  rights, 
privileges,  and  immunities.''  This  resolution  recites  construc- 
tion under  the  consent  of  April  16,  1895,  covering  "the  streets 
of  the  village  of  Port  Jefferson;"  the  consent  of  September  13, 
1904,  covering  the  main  road  between  Port  Jefferson  and  Smith- 
town;  and  the  consent  of  April,  1909,  between  Port  Jefferson 
and  Mt.  Sinai  and  other  points ;  ratifies  the  acts  of  the  company 
as  above  recited ;  and,  in  a  final  clause,  further  resolves  that  the 
said  Port  Jefferson  Company  may  have  permission  to  erect,  con- 
struct, and  maintain  its  poles  and  spread  its  wires,  for  the  purpose 
of  furnishing  electricity,  to  all  the  highways,  roads,  and  streets 
in  the  northern  part  of  the  town  of  Brookhaven  north  of  the 
middle  country  road ;  but  no  recital  or  mention  is  made  of  the 
90-called  Brookhaven  consent.  And  finally,  in  1912,  in  a  litiga- 
tion between  the  Port  Jefferson  Company  and  the  North  Shore 
Electric  Light  &  Power  .Company,  wherein  the  rights  of  the 
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Port  Jefferson  Company  to  construct  in  certain  highways  in  the 
(own  of  Brookhaven  were  at  issue,  the  secretary  and  managing 
agent  of  that  company,  in  defending  such  right  to  construct, 
justified  entirely  under  consents  other  than  the  Brookhaven  con- 
sent; and,  while  alleging  the  possession  of  the  so-called  Brook- 
haven consent,  did  not  claim  that  any  construction  or  operation 
had  been  done  under  it ;  while  in  the  brief  filed  by  the  company's 
counsel  on  the  hearing  of  the  appeal  in  that  litigation  reliance 
was  placed  exclusively  upon  the  ratifying  resolution  and  the 
consents  recited  therein,  and  not  at  all  upon  the  Brookhaven  oon- 
sent.  Surely  if  the  company  had  exercised  or  claimed  to  have 
exercised  the  Brookhaven  consent,  which,  if  available,  covered 
tlie  entire  town,  it  would  have  claimed  so  at  that  time. 

Much  attention  has  been  given  upon  the  trial  and  in  the  briefs 
to  the  question  whether  or  not  any  legally  effective  transfer  of 
the  so-called  Brookhaven  consent  was  ever  accomplished  as  be- 
tween the  Brookhaven  Company  and  the  Port  Jefferson  Company 
or  its  successor,  the  North  Shore  Company.  In  my  view  of  the 
case  it  is  unnecessary  to  determine  whether  or  not  the  informal 
assignment  made  by  two  directors  in  connection  with  the  so-called 
ratification  agi-eement  purporting  to  be  executed  under  the  seal 
of  the  company  during  the  pendency  of  the  present  petition  had 
the  effect  of  vesting  in  the  Xorth  Shore  Company  such  rights 
as  were  originally  conferred  upon  the  Port  Jefferson  Company 
by  the  Brookhaven  consent,  or  to  what  extent  any  such  rights 
have  survived. 

[5]  The  Commission  not  only  has  the  power,  but  it  is  its 
duty,  to  protect  the  petitioner  by  proceeding  against  the  re- 
spondent to  require  it  to  cease  its  unlawful  operations  in 
petitioner's  territory  south  of  the  main  line  of  the  Long  Island 
Railroad  Company.  People  ex  rel.  Oneonta  Light  &  P.  Co. 
V.  Public  Service  Commission,  180  App.  Div.  32,  P.U.R.1918B, 
161,  187  N.  Y.  Supp.  486;  Public  Service  Commission  v.  J.  & 
J.  Rogers  Co.  184  App.  Div.  705,  P.U.R.1919A,  876, 172  N.  T. 
Supp.  498. 

AH  concur* 
P.U.R.1919K  28 
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NEW  YORK  PUBIilO  SE^tVICE  COMMISSION,  SECOND  DISTRICT. 

JOHN  FITZGIBBONS,  Legislative  Bepresentative  of  Brotherhood 
of  Bailroad  Trainmen 

V. 

UNITED    STATES    RAILROAD    ADMINISTRATION— NEW 
YORK  CENTRAL  RAILROAD. 

[Caee  No.  6830.] 

Bailroads  —  FuU  Crew  Act  —  Application  to  branch  road* 

The  New  York  Full  drew  Law  forbidding  the  operation  "on  nnj 
railroad  of  more  than  50  miles  in  length"  of  any  freight  train  of  more 
than  twenty-five  cars,  except  with  a  specified  crew,  does  not  apply  to  a 
branch  line  of  less  than  50  miles  although  controlled  by  a  trunk  line 
railroad,  where  the  distance  that  any  of  the  trains  of  the  brancii  are 
operated  is  less  than  the  statutory  distance. 

[July  10,  1919.] 

Complaint  alleging  violations  of  the  Full  Crew  Law;  com- 
plaint dismissed. 

Appearances:  John  Fitzgibbons  in  person,  vdth  Arthur  B. 
Lanphier,  Albany,  New  York,  for  complainant;  Visscher, 
Whalen,  &  Austin  (by  Robert  E.  Whalen)  Albany,  New  York, 
for  respondent 

By  the  Commission:  Section  54a  of  the  Railroad  Law  pro- 
vides that  "no  .  .  .  corporation  .  .  .  shall  run  or  operate 
.  .  .  outside  of  the  yard  limits  on  any  railroad  of  more  than 
60  miles  in  length  ...  a  freight  train  of  more  than  twenty- 
five  cars"  [Laws  1913,  chap.  146],  except  with  a  certain  pre- 
scribed crew,  and  also  prohibits  operation  on  any  railroad  of 
more  than  50  miles  in  length  .  .  .  any  train  (other  than  a 
freight  train)  of  five  cars  or  more  without  a  crew  of  not  less 
than  an  engineer,  one  fireman,  one  conductor,  and  two  brakemen. 

The  respondent  has  been  operating  the  trains  complained  of 

herein  over  what  is  known  as  its  Wallkill  Valley  branch,  formerly 

Wallkill  Valley  Railroad,  with  crews  smaller  than  those  above 

prescribed.     The  railroad  in  question  is  controlled  by  the  New 

York  Central  Eailroad  and  operated  as  one  of  its  branches.    The 

New  York  Central  Railroad  is  much  more  than  50  miles  in 

length,  and  the  Wallkill  branch  referred  to  is  much  less  than  the 
P.U.R.1919E. 
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length  mentioned.  It  is  operated  as  a  branch  from  its  junction 
with  the  main  line  at  Kingston,  New  York,  to  Montgomery,  a 
distance  of  32  and  a  fraction  miles.  None  of  the  trains  continue 
beyond  Kingston  on  the  main  line,  but  some  of  them  continue 
in  the  other  direction  about  4  miles  beyond  Montgomery  on  the 
Erie  Bailroad  to  a  point  known  as  Campbell  Hall.  The  dis- 
tance the  trains  are  operated,  therefore,  is  at  the  utmost  less  than 
37  miles.  The  Full  Crew  Law  is  §  54a  of  article  3  of  the  Eail- 
road  Law,  and  article  3  has  for  its  title  "Construction,  Operation, 
and  Management."  That  seems  to  have  physical  rather  than 
corporate  considerations  in  view.  From  the  fact  that  the  statute 
does  not  apply  to  freight  trains  under  a  certain  length,  even  on 
roads  exceeding  50  miles  in  length,  it  may  well  be  that  the  legis- 
lature felt  safe  in  assuming  that  freight  trains  separately  operated 
on  roads  or  branches  less  than  50  miles  in  length  would  be  of 
such  moderate  si2e  that  they,  also,  could  safely  be  made  an  ex- 
ception. This  seems  borne  out  by  the  fact  that  the  largest  train 
allied  in  the  complaint  to  have  been  operated  contained  thirty- 
six  cars,  and  the  trains  generally  contain  from  fifteen  to  thirty 
cars. 

In  Chicago,  E.  I.  &  P.  R.  Co.  v.  State,  86  Ark.  412,  111  S.  W. 
456,  the  supreme  court  of  Arkansas  held  that  a  branch  railroad 
under  50  miles  in  length  has  the  rights  of  a  railroad  under  50 
miles  in  length  if  operated  as  a  branch ;  in  other  words,  that  the 
statute  there  being  construed  ajq>lied  to  the  operation  rather 
than. to  the  ownership,  and  that  to  hold  otherwise  would  be  to 
establish  a  classification  contrary  to  the  true  intent  and  meaning 
of  the  law. 

It  would  seem  reasonable  to  assume  that  the  legislature  felt 
that  the  operation  of  the  largest  train  wrhich  would  be  likely  to 
be  required  on  a  branch  of  less  than  50  miles  in  length  was  fully 
as  easy  and  as  safe*  to  operate  as  a  train  of  twenty-five  cars  having 
a  much  longer  run  on  a  main  line.  We  think  that  was  the  inten- 
tion of  the  legislature,  and  it  follows  that  the  complaint  should 
be  dismissed. 

All  concur. 

Kellogg,  Commissioner,  concurring:  I  concur  in  the  forego- 
ing result 

The  Wallkill  Valley  Railroad  Company  has  leased  its  line, 
P.U3.1919E. 
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30  miles  long,  to  the  New  York  Central  Railroad  Company,  for 
an  annual  rental  of  3^  per  cent  of  its  outstanding  stocks  and 
bonds. 

Between  the  two  companies  the  relation  of  lessor  and  lessee 
exists  as  to  this  line,  and  as  to  it  the  title  and  ownership  are 
entirely  disunited  from  that  of  the  connecting  line  of  the  New 
York  Central  Railroad. 

The  Wallkill  Valley  Railroad  is  operated  by  the  New  York 
Central  Railroad  Company  entirely  distinctly  and  separately 
from  its  connecting  line. 

Neither  as  to  its  ownership  nor  as  to  its  method  of  operation  is 
the  Wallkill  Valley  Railroad  a  "railroad  of  more  than  50  miles 
in  length"  within  the  provisions  of  the  "Full  Crew  Law." 

The  fact  that  the  Wallkill  Valley  ife  leased  and  operated  by 
a  railroad  company  which  also  operates  a  railroad  of  more  than 
50  miles  in  length  does  not,  in  my  judgment,  bring  the  former 
line  within  the  provisions  of  the  statute  in  question  as  long  as 
the  operation  of  the  two  lines  is  kept  entirely  distinct,  and  no 
trains  are  run  from  points  on  the  Wallkill  Valley  to  points  on 
the  main  line  of  the  New  York  Central  beyond  the  terminal  of 
the  Wallkill  Valley,  or  conversely. 


OKLAHOMA  SUPREME  COURT. 

SOUTHWESTERN  BELL  TELEPHONE  COMPANY 

V. 

STATE  EX  BEL.  S.  P.  FBEELING,  Attorney  General. 

[No.  10,480.] 

(—  Okla.  — ,  181  Pa<5.  487.) 

ffii«MteNon  —  federal  oof^rol  of  telephones  —  Rates, 

1.  An  injunction  against  the  collection  of  telephone  rates  pre- 
scribed by  the  Postmaster  General  and  payable  to  him  for  servicea 
rendered  by  a  telephone  system,  in  his  possession  and  under  his  control, 
and  used  for  the  public  benefit  and  welfare  as  an  instrumentality  of 
war  under  congressional  resolution  (July  16,  1018,  chap.  154,  40  Rtat. 
at  L.  904,  Oorop.  Stat.  §  Mlfifx.)  and  proclamation  of  the  President 

Headnotes  by  the  Colbt. 
P.U.R.1010E. 


Digiti: 


zed  by  Google 


SOUTHWESTERN  BELL  TELEPH.  GO.  ▼.  STATE  EX  REL.      437 

of  the  United  States  (July  22,  1^18),  cannot  be  granted  in  an  action 
against  the  agents  of  the  Postmaster  General,  carrying  out  hia  orders 
in  the  operation  of  such  system,  as  they  have  no  individual  interest 
in  the  controversy,  but  the  relief  is  in  fact  asked  against  the  Post- 
master Qeneral. 
Wttephanes  —  Jtederai  control  -»  Injunction  ^  Parties. 

2,  In  an  action  for  injunction,  where  the  effect  of  the  decree 
would  be  to  control  the  action  of  the  Postmaster  General  in  the  opera- 
tion of  a  telephone  system,  in  his  possession  and  operated  as  a  govern- 
mental agency  for  the' public  benefit  and  welfare  in  time  of  war,  the 
Postmaster  Gkneral  is  an  indispensalile  party,  his  agents  through 
whom  he  directs  the  operation  having  no  individual  interest  and  being 
without  authority  to  grant  the  relief  asked  for. 


Pmrties  ^  Bquitif  -*  Genermi  rule. 

General  rule  as  to  parties  in  actions  of  equitable  cognizance, 
p.  440. 

(Haidt,  Ch.  J.,  and  Habrison,  J.,  dissent.) 

[March  25,  1919.] 

Ebror  from  District  Court,  Oklahoma  County,  Geo.  W.  Clark, 
Judge,  in  an  action  for  injunction  by  the  state  of  Oklahoma  on 
relation  of  8.  P.  Freeling,  Attorney  General,  against  the  South- 
western Bell  Telephone  Company  to  restrain  it  from  charging 
rates  established  by  the  Postmaster  General  of  the  United  States 
in  which  there  was  judgment  for  plaintiff;  reversed  with  direc- 
tions to  dissolve  the  injunction. 

Appearances :  S.  H.  Harris,  J.  R.  Spielman,  and  J.  I.  How- 
ard, all  of  Oklahoma  City,  for  plaintiff  in  error ;  John  A.  Fain, 
United  States  Attorney,  of  Lawton,  for  the  United  States ;  S.  P. 
Freeling,  Attorney  General,  W.  R.  Bleakmore,  Assistant  Attor- 
ney General,  and  Paul  A.  Walker,  of  Oklahoma  City,  for  de- 
fendant in  error. 

Owen^  J. :  This  action  was  brought  by  the  Attorney  General 
in  the  district  court  of  Oklahoma  county,  for  an  injunction  to 
restrain  the  Southwestern  Bell  Telephone  Company,  a  corpora- 
tion, and  its  managing  officers,  Pottingill,  Nims,  Eeed,  iN'oble, 
and  Westervelt,  from  charging  or  collecting  from  the  people  of 
Oklahoma,  for  service  in  the  use  of  the  telephone  lines  of  the 
corporation  within  the  state,  any  sum  or  amoimt  in  excess  of  that 
prescribed  and  established  by  the  Corporation  Commission  of 
the  state  as  set  forth  in  the  schedule  of  rates  and  charges  in 

P.U.R.1919E. 
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its  order  of  February  1,  1918.     A  temporary  injunction  was 
issued,  and  the  telephone  company  appeals  to  this  court. 

The  Attorney  General  alleged  that  the  telephone  company  and 
the  other  defendants,  officers,  and  employees  of  the  corporation 
conformed  in  all  respects  to  the  regulations  of  the  Corporaticfti 
Commission  as  to  rates  established  prior  to  the  21st  day   of 
January,  1919;  that  since  that  date  the  employees  and  officers 
of  the  telephone  company,  in  subservience  to  an  order  made  by 
the  Postmaster  General  of  the  United  States,  have  been  charg- 
ing rates  for  all  telephone  service  other  than  in  excess  of  the 
rates  fixed  by  the  Corporation  Conmiission.     It  is  alleged  that 
the  President  of  the  United  States,  on  July  32,  1918,  assumed 
possession  and  control  of  the  telephone  system  of  the  defendant 
company,  through  Postmaster  General  Burleson,  by  virtue  of  a 
joint  resolution  of  Congress  (July  16,  1918,  chap.  154,  40  Stat. 
at  L.  904,  Comp.  Stat  §  3115fx.)  and  ever  since  said  time  the 
defendants  claim  to  have  been  operating  the  business  and  tele- 
phone system  of  the  defendant  company  under  the  supervision 
and  control  of  the  Postmaster  GeneraL     It  is  alleged  that  the 
Postmaster  General  is  purporting  to  act  in  pursuance  to   the 
proclamation  of  the  President  made  in  virtue  of  the  joint  resolu- 
tion of  Congress,  and,  acting  as  such,  has  made  and  promulgated 
a  certain  order  or  bulletin,  fixing  rates  and  charges  for  toll  service 
in  the  transmission  of  messages  ov^r  the  telephone  system   of 
defendant  company  between  persons  and  places  within  the  state 
different  from  the  rates  prescribed  and  established  by  the  Cor- 
poration Commission.    It  is  all^d  that  the  defendants,  assum- 
ing to  act  as  the  agents  of  the  Postmaster  General  and  under  his 
direction,  will  continue  to  exact  these  rates  for  whatever  service 
they  render  to  the  citizens  of  the  state  unless  enjoined  froui  so 
doing.    It  is  also  alleged  that  all  revenues  of  the  telephone  com- 
pany are  in  the  possession  and  are  daily  being  taken  into  the 
possession  of  the  Postmaster  General,  and  such  revenues  collected 
from  the  people  of  the  state  are  not  liable  to  seizure  upon  execu- 
tion, and  to  seize  or  restrain  any  of  the  property  of  the  defendant 
company  would  operate  to  interfere  with  the  transmission    of 
communications  of  the  national  government,  and  would  therefore 
constitute  the  use  of  force  beyond  the  power  of  the  state,   and 
would  be  an  interference  with  a  government  agency. 

P.U.RJ919E. 


Digiti: 


zed  by  Google 


SOUTHWESTERN  BELL  TELEPH.  CO.  v.  STATE  EX  REL.      430 

The  prayer  is  that  the  defendants  be  enjoined  from  charging 
or  collecting  any  smn  greater  or  in  excess  of  the  amount  pre- 
scribed by  the  order  and  regulation  of  the  Corporation  Com- 
mifision. 

The  defendants  by  way  of  special  plea  to  the  jurisdiction  of 
the  court  pleaded  the  joint  resolution  of  Congress  by  the  terms 
of  which  the  President  was  authorized  to  take  possession  and 
assume  control  of  the  telephone  system,  and  to  operate  the  same 
in  such  manner  as  may  to  him  appear  to  be  needful  or  desirable 
for  the  duration  of  the  war;  the  proclamation  of  the  President 
taking  possession^  assuming  control  and  supervision,  and  direct- 
ing  that  such  supervision,   possession,  control,   and  operation 
should  be  exercised  by  and  through  the  Postmaster  General,  and 
that  such  duties  imposed  upon  the  Postmaster  General  should 
l>c  exercised  through  the  owners,  managers,  board  of  directors, 
officers,  and  employees  of  the  telephone  system  until  otherwise 
ordered,  not  beyond  the  date  of  the  Proclamation  of  the  President 
of  the  exchange  of  ratifications  of  the  Treaty  of  Peace ;  that  pur- 
suant to  the  authority  vested  in  the  President  and  Postmaster 
General,  the  Postmaster  General  selected  and  created  an  operat- 
^^  board  charged  with  the  detail  work  of  carrying  out  orders  of 
th&  I>ostmaster  General,  and  since  the  taking  over  of  the  telephone 
^>^fitem,  the  Postmaster  General,  or  his  agents  or  board  of  control, 
*^^     in  every  respect  assumed  and  exercised  full  control  and 
'^^J^^Tvision  over  the  defendant  company  and  its  property,  em- 
""^^or^ees,  rates,  and  operating  methods,  and  the  defendant  cor- 
wyration,  its  employees  and  codefendants,  is  in  no  manner  con- 
ducting said  telephone  business  or  controlling  the  persons  engaged 
in  connection  therewith,  and  has  no  power  or  siipervision  over 
said  business,  for  the  reason  that  said  business  is  in  every  sense 
and  respect  in  the  possession  and  under  the  control  of  and  being 
operated  by  the  Postmaster  General;  that  the  defendant  com- 
pany and  its  codefendants  have  no  power  or  authority  to  obey 
in  connection  with  the  management  orders  or  directions  of  the 
^J^iporation  Commission,  or  any  power  or  authority  other  than 
tb^t  o£  the  government  of  the  United  States  through  the  Post- 
•    ^^^tejT  General;  that  the  government  of  the  United  States,  or 
(^0  -I^ostmaster  General,  is  the  proper  party  against  whom  any 
eait    oxr^  proceeding  may  be  maintained  affecting,  controlling,  or 
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limiting  the  power  and  authority  of  the  Postmaster  General  in 
the  management,  operation,  and  control  of  the  defendant  tele- 
phone company. 

The  general  rule  in  actions  of  equitable  cognizance  is  that  all 
persons  materially  interested,  either  legally  or  beneficially,  in 
the  subject-matter  of  the  suit  must  be  made  parties,  either  as 
plaintiffs  or  defendants,  so  that  a  complete  decree  may  be  made, 
binding  upon  all  parties.  The  court  cannot  properly  adjudicate 
matters  involved  in  a  suit  where  it  appears  that  necessary  and 
indispensable  parties  to  the  proceedings  are  not  before  the  court. 
16  Cyc.  181;  Florida  Land  Eock  Phosphate  Co.  v.  Anderson, 
50  Fla.  501,  39  So.  392;  Story,  Eq.  PL  §  271. 

[1,  2]  The  Attorney  General  argues  the  joint  resolution  of 
Congi'ess  does  not  give  the  President  the  right  to  fix  rates,  and 
therefore  it  is  not  necessary  to  make  the  Postmaster  General  a 
party,  because  he  is  exceeding  his  authority,  and  that  the  defend- 
ants should  not  be  treated  as  agents  and  employees  of  the  United 
States  government,  but  as  individuals  who  are  threatening  to 
perpetuate  an  unlawful  act  outside  of  their  official  functions. 

It  appears  the  money  collected  from  the  people  is  under  the 
control  of  and  daily  paid  to  the  Postmaster  General,  the  telephone 
company  to  receive  a  specified  sum  from  the  government  for  the 
use  of  its  property.  The  effect  of  the  injunction  asked  for,  if 
binding  upon  the  Postmaster  General,  would  be  to  interfere  with 
a  governmental  agency  during  the  prosecution  of  war.  So  far 
as  this  case  is  concerned,  under  the  terms  of  the  joint  resolution 
pleaded  by  the  Attorney  General,  the  duration  of  the  war  will  be 
until  the  proclamation  by  the  President  of  the  exchange  of  rati- 
fications of  the  treaty  of  peace.  If  the  injunction  would  have  no 
effect  upon  the  Postmaster  General,  then  it  would  be  a  useless 
act  to  eji join  the  persons  named  as  defendants,  for  the  reason  that 
the  Postmaster  General  might  install  other  employees  in  their 
places  and  continue  in  force  the  rates  sought  to  be  enjoined. 

This  identical  question  was  presented  to  the  supreme  court  of 
Louisiana  recently  in  the  case  of  Railroad  Commission  &  At- 
torney General  of  La.  v.  Cumberland  T.  &  T.  Co.  and  Albert  H,. 
Burleson,  Postmaster  General,  and  it  was  there  held  that  the 
authority  of  the  President  to  take  possession  and  assume  control 
of  the  telephone  companies  for  national  security  or  defense,  and 
P.U.R.1919E. 
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to  operate  same  in  such  manner  as  may  be  needful  or  desirable 
fur  the  duration  of  the  war,  clearly  includes  the  power  to  fix  and 
collect  rates.     But  in  view  of  the  conclusion  we  have  reached 
we  deem  it  unnecessary  to  determine. the  question  whether  the 
President,  acting  through  the  Postmaster  General,  exceeded  his 
authority  in  promulgating  the  rates  coniplained  of.    Under  the 
concessional  resolution  he  was  given  the  right  to  t^e  iK>8session 
when  he  deemed  it  necessary  and  expedient  to  do  so,  and  to  con- 
trol the  telephone  system,  including  all  of  its  pi'operty  and  ap- 
purtenances, in  such  manner  as  he  might  deem  needful  and 
desirable  for  the  public  defense  and  welfare  .for  the  duration 
of  the  war.    It  is  alleged  the  President  took  possession  of  the 
c^ntire  property,  and  that  the  revenues  of  the  telephone  company 
are  in  the  possession  and  imder  the.  control  of  the  Postmaster 
General,  and  unless  the  defendants  are  restrained  they  will  con- 
tinue, under  the  4ifections  of  the  Postmaster  General,  and  assum- 
ing to  net  as.  his  -agents,  to  pay  the  revenues  to  the  Postmaster 
^^eneraL    Thus  it  clearly  appears  the  defendants  have  no  personal 
^terest  in  the  rates  collected,  and  are  without;  power  opr  authority 
^^  grant  the  relief  prayed  for. 

^he  collection  of  the  money,  the  entire  subject-matter  of  the 
^^ion,  is  directed  and  controlled  by  the  President  under  the 
\l$rtas  of  a  war  measure,  for  the  public  defense,  and  when  received 
^9  the  property  of  the  United  States.    The  defendants  cannot  be 
considered  as  acting  merely  as  the  agents  of  the  telephone  com- 
pany, or  in  their  capacity  ds  individuals,  but  solely  as  the  agents 
of  the  President  of  the  United  States,  under  the  Postmaster 
Oeneral,  in  his  possession  and  control  of  the  entire  system,  which 
includes  all  the  property  and  revenues  of  the  telephone  company. 
Whatever  is  done  by  these  agents  in  connection  with  their  manage- 
ment and  operation  of  the  telephone  lines  is  done  by  the  Presi- 
dent, through  them  in  their  capacity  as  agents.     Therefore  the 
injunction  seeking  to  restrain  the  management  and  operation  of 
the  telephone  system  is  in  effect  a  suit  against,  and  the  purpose 
of  which  is  to  control,  the  Postmaster  General,  and  he  is  a  neces- 
!^y  and  indispensable  party. 

In  the  case  of  Belknap  v.  Schild.  161  U.  S.  10,  40  L.  ed.  599, 
16  Sup.  Ct.  Bep.  443,  it  was  held  that  an  injunction  against  the 
infringement  of  a  patent  by  the  use  of  a  gate  which  is  a  part 
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of  a  dry  dock  in  the  navy  yards,  put  in  place  by,  and  the  prop* 
erty  of,  the  United  States,  and  used  for  public  benefit,  would  not 
lie  to  restrain  the  officers  and  agents  of  the  gavemment  of  the 
United  States,  as  they  had  no  individual  interest  in  the  con- 
troversy, and  that  the  United  States  was  a  necessary  party  to  the 
dction.     It  was  there  held  that  an  injunction  cannot  be  issued 
against  officers  to  restrain  or  controlr their  use  of  property  already 
in  the  possession  of  the  government,  and  although  the  suit  was 
riot  brought  against  the  United  States  by  name,  but  against  their 
officers  and  agents  only,  nevertheless,  so  far  as  the  bill  prayed  for 
an  injunction  and  for  the  destruction  of  the  gate  in  question, 
the  defendants  had  no  individual  interest  in  the  contrbversy ;  the 
entire  interest  adverse  to  the  plaintiff  was  the  int^est  of  the 
United  States  in  the  property  of  which  the  United  States  had 
both  the  title  and  possession.    Therefore  the  United  States  was 
the  real  party,  against  whom  in  effect  relief  Was  asked,  and 
against  whom  the  decree  would  eff^tively  operate.    It  was  said 
the  plaintiffs  sought  to  control  the  defendants  in  l^eir  official 
capacity,  and  in  the  exercise  of  their  official  functions,. as  repre- 
sentatives and  agents  of  the  United  States,  and  thereby  defeat 
the  use  by  the  United  States  of  the  property  owned  and  used  by 
it,  for  the  common  defense  and  general  welfare,  and  the  United 
States  waa  an  indispensable  party  to  enable  the  court  to  grant 
the  relief  sought. 

In  the  case  of  Cunningham  v.  Macon  &  B.  R.  Co.  109  U.  S. 
446,  27  L.  ed.  992,  3  Sup.  Ct  Rep.  292,  609,  the  action  was 
brought  by  bill  in  equity  to  foreclose  a  second  mortgage  on  the 
railroad  and  to  set  aside  a  sale  and  conveyance  of  the  road  to  the 
state  of  Georgia  under  foreclosure  of  the  first  mortgage.  It  -was 
held  the  state  of  Greorgia  was  an  indispensable  party,  for  the 
reason  that  it  was  the  only  party  having  a  personal  interest  in  the 
matter  of  any  authority  to  grant  the  relief  asked. 

The  Attorney  General  relies  upon  the  case  of  American  School 
V.  McAnnulty,  187  U.  S.  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep.  33, 
and  similar  cases  in  which  the  Supreme  Court  of  the  United 
States  held  that  in  cases  where  the  government  is  neither  for- 
mally, nor  in  effect,  a  party,  its  officers,  although  acting  by  its 
orders  and  for  its  benefit,  may  be  restrained  by  injunction  from 
doing  positive  acts  for  which  they  are  personally  and  individually 

P.U.R.1919E. 
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liable,  taking  or  injuring  the  plaintifF^s  property,  contrary  to 
plain  official  dnty  and  requiring  no  exercise  of  discretion.  These 
cases,  in  our  opinion,  have  no  application  to  the  facts  pleaded  in 
the  instant  case.  Taking  possession  of  Hie  telephone  system,  its 
manner  of  operation  and  control,  under  the  terms  of  the  congres- 
sional resolution,  is  left  to  the  discretion  of  the  President,  and 
in  an  unbroken  line  of  decisions  the  Supreme  Court  of  the' United 
States  has  held  that  no  injunction  can  be  issued  against  the 
officers  of  the  government  to  restrain  or  control  the  use  of  prop- 
erty already  in  the  possession  of  the  government  and  being  used 
for  the  common  defense  and  general  welfare,  as  was  said  in  the 
case  of  Belknap  v.  Schild,  supra,  or  where  the  effect  of  the  in- 
junction is  to  control  the  discretion  of  the  officers.  United  States 
ex  rel.  Eiverside  Oil  Co.  v.  Hitchcock,  190  U.  S.  816,  47  L.  ed. 
1074,  23  Sup.  Ct.  Eep.  698.  In  that  case  it  was  held  that 
whether  the  official  decided  right  or  wrong  is  not  the  question 
presented  to  the  court ;  but,  having  jurisdiction  to  decide  at  all, 
it  was  his  duty  to  decide  as  he  thought  the  law  was,  and  the 
court  had  no  power  whatever^  under  thosa  circumstanced;  to  re- 
view or  control  his  determination  by  injunction.  The  opinion, 
delivered  by  Mr.  Justice  Peckham,  reviews  the  McAnnulty  Case, 
relied  upon  by  the  Attorney  General,  and  construes  it  to  be  au- 
thority only  to  the  extent  of  holding  that  the  Postmaster  General 
might  be  compelled  by  mandamus  to  deliver  mail  matter  con- 
taining money  and  checks  to  the  person  to  whom  it  was  addressed, 
property  of  which  the  government  had  the  possession  for  the 
sole  purpose  of  delivering  it  to  the  owner,  and  in  which  the 
government  claimed  no  title,  clearly  a  noinisterial  duty,  under 
the  general  laws  and  in  time  of  peace,  not  property  of  which  the 
government  had  possession,  and  using  for  the  public  defense 
and  welfare,  as  an  instrumentality  of  war,  under  a  war  measure 
and  in  time  of  war,  and  in  the  use  of  which  the  government 
officials  must  exercise  discretion. 

The  congressional  resolution  under  consideration  in  this  case 
was  enacted  as  a  war  measure,  giving  to  the  President  the  power 
to  take  possession  of  the  entire  telephone  system,  including  all 
property  and  appurtenances,  whenever  he  deemed  such  action 
necessary  and  expedient,  and  to  operate  such  system  in  such 

manner  as  he  deemed  necessary  and  desirable,  for  national 
P.U.R.1919E. 
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security  and  defense.  The  peitition  alleges  that  ho  did  take 
possession,  and  is  now,  through  the  Postmaster  General,  operatr 
ing  the  entire  telephone  system.  A  decree  restraining  his  agents 
from  carrying  out  <H'der»  in  the  maimer  of  operation  would  be, 
in  effect,  to  interfere  with  his  operation  and  control,  and  for  that 
reason  the  Postmaster  General,  through  whom  the  President  is  in 
actual  possession,  is  a  necessary  and  indispensable  party  to  the 
action. 

Therefore  the  judgment  of  the  lower  court  is  reversed,  with 
directions  to  dissolve  the  injunction. 

All  the  Justices  concur,  except  Hardy,  Oh.  J.,  and  Harrison^ 

J.,  dissenting. 

Beheai'ing  denied  June  3,  1919. 


TEXAS  COURT  OF  CIVIIi  APPEALS. 

JEPP  BLAND  LUMBEE  &  BUILDING  COMPANY 

V. 

GALVESTON,  HAREISBURG,  &  SAN  ANTONIO  BAILROAD 

COMPANY. 

[No.  479.] 
(—  Tex.  Civ.  App.  — ,  212  S.  W.  760.) 

Mandamus  —  Parties, 

1.  A  suit  for  mandamus  to  compel  a  railroad  to  replace  in  a  city 
a  portion  of  its  track  on  the  company's  former  right  of  way  abandoned 
on  the  order  ol  the  Texas  Railroad  Commission,  and  aoU  for  reaidanee, 
cannot  be  maintained  without  making  the  city  and  the  present  owners 
of  such  right  of  way  parties  to  the  action. 

Railroads  —  Abandonment  of  right  of  way  —  Ratification, 

2.  The  Texas  legislature  can  ratify,  and  tlierefore  legalize,  an 
unauthorized  abandonment  and  relocation  by  a  railroad  of  a  portion 
of  its  main  line  tracks. 

[April  28,  3»19.] 

Appeal  from  District  Court,  Harris  County,  Chas.  E.  Ashe, 
Judge,  from  a  judgment  denying  a  writ  of  mandamus  in  a  suit 
by  the  Jeff  Bland  &  Building  Company  againat  the  Galveston, 
Harrisburg,  .&  San  Antonio  Railroad  Company  to  compel    the 
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latter  company  to  relocate  a  portion  of  its  tracka  abandoned  with 
tlie  permission  of  the  Bailroad  Commission. 

Appearances :  Hardway  &  Cathey,  of  Houston,  for  appellant ; 
B.  B.  P.  &  G.  Means  and  McMeans,  Gairison,  &  FcJlard,  all  of 
Houston,  for  appellee. 

Walker,  J. :  In  this  suit  appellant  sought  a  mandamus  com- 
manding the  defendant  to  rebuild  a  portion  of  its  railroad  track 
which  it  had  torn  up  and  the  right  of  way  of  which  had  been  sold. 
This  prayer  was  denied  by  the  trial  court,  and  from  this  judg- 
ment appellant  has  appealed. 

In  its  second  amended  original  petition,  filed  on  the  12th  day 
of  July,  1917,  ihe  plaintiff  (appellant)  alleged  that  it  and  the 
defendant  were  corporations  duly  incorporated  under  the  laws 
of  Texas,  and  that  it  is  the  owner  of  certain  property  situated  in 
the  McGregor-Blodgett  addition  to  the  city  of  Houston,  and  was 
such  owner  prior  to  the  16th  day  of  July,  1915 ;  that  prior  to  the 
16th  of  July,  1915,  the  main  line  track  of  defendant  railway 
company  adjoined  this  plaintiff's  property,  and  passed  by  and  in 
close  proximity  to  plaintiff's  lumber  yard;  that  plaintiff  used 
this  property  for  the  purpose  of  conducting  a  lumber  yard  and 
bought  most  of  its  lumber  from  Eastern  Texas  and  Western 
Louisiana,  and  that  the  defendant  had  branch  lines  or  connect- 
ing lines  serving  this  pine  belt;  that  the  San  Antonio  &  Ar- 
ansas Pass  main  line  track  also  adjoins  plaintiff's  property,  but 
that  no  branch  of  this  system  extends  into  the  pine  belt;  that 
plaintiff  continuously  shipped  a  large  number  of  cars  over  the 
main  line  of  defendant,  and  that  it  would  suffer  great  loss  if 
deprived  of  this  service;  that  defendant  maintained  a  depot  in 
close  proximity  to  plaintiff's  property  at  Blodgett,  and  had  main- 
tained the  same  for  many  years  prior  to  July,  1915 ;  that,  relying 
on  the  permanency  of  the  location  of  defendant's  main  line  and 
the  improvements  placed  thereon  by  it  at  Blodgett,  plaintiff  had 
expended  about  $25,000  in  buying  property  and  improving  the 
lot  adjacent  to  the  depot  and  defendant's  main  line  track;  that 
OB  or  about  the  16th  day  of  July,  1915,  the  defendant  tore  up 
and  abandoned  a  portion  of  its  main  line  track  from  Blodgett  to 
Chasey  Junction;  that  plaintiff  objected  and  protested  against 

tlie  defendant  tearing  up  and  abandoning  its  track ;  that  def end- 
P.U.R.1919E. 
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ant  is  now  supplying  plaintiflF's  competitors  the  same  service  for- 
merly received  by  it,  greatly  to  plaintiff's  damage;  that,  if  de- 
fendant is  permitted  to  tear  up  its  track  and  is  not  required  to 
rebuild  the*  same,  it  will  suffer  irreparable  injury,  and  it  will 
leave  plaintiff  without  railroad  connection,  and  without  railroad 
service  to  its  Industries  by  the  defendant,  and  with  no  railroad 
connection  except  the  S.  A.  &  A.  P.,  which  does  not  serve  the  tim- 
ber belt,  and  that  the  S.  A.  &  A.  P.  is  trying  to  abandon  its  track 
adjoining  plaintiff's  property ;  that  many  years  before  the  institu- 
tion of  this  suit  the  defendant  and  H.  F.  McGregor,  who  at  that 
time  owned  the  lands  around  Blodgett,  entered  into  a  contract 
by  the  terms  of  which  defendant  was  to  build  the  depot  at  Blodgett 
and  the  other  improvements ;  and  that  this  contract  was  made  for 
the  benefit  of  those  who  bought  property  in  the  Blodgett  addition, 
and  by  virtue  of  its  purchase  of  block  No.  2  of  the  Blodgett  ad- 
dition that  it  had  vested  rights  in  said  contract,  and  in  the  main- 
tenance and  operation  of  said  main  line  track  and  switch  con- 
nections and  service  over  said  switches  and  industrial  track,  and 
in  the  maintenance  of  a  depot,  plaintiff's  prayer  being  as  follows : 
"Wherefore,  premises  considered,  this  plaintiff  prays  that  this 
honorable  court  issue  its  mandamus  commanding  and  compelling 
the  defendant  railroad  company  herein  to  rebuild,  maintain,  and 
operate  that  portion  of  its  main  line  heretofore  abandoned  and 
to  connect  with  said  terminal  tracks,  sidetracks,  and  industrial 
spur  track,  and  to  furnish  this  plaintiff  service  required  of  it 
heretofore,  and  to  maintain  a  passenger  depot  as  per  its  said 
contract,  and  that  upon  final  hearing  hereof  a  perpetual  injunc- 
tion be  issued  restraining  the  defendant  from  hereafter  abandon- 
ing such  portion  of  its  main  line  or  passenger  depot  and  from 
severing  its  connections  with  said  sidetracks,  spur  tracks,  and 
public  unloading  tracks,  and  from  refusing  to  give  to  plaintif: 
such  general  service  as  herein  prayed  for.  Plaintiff  furthei 
prays  for  costs  and  for  all  general  and  special  relief,  in  law  and 
in  equity,  to  which  it  is  entitled  by  virtue  of  the  premises.'* 

To  this  the  defendant  answered  by  general  demurrer  and 
special  exception  and  general  denial,  and  further  by  special 
pleas,  as  follows:  That  since  November  16,  1914,  its  freight 
trains  were  not  operated  over  that  portion  of  its  line  as  it  existed 

prior  to  July  16,  1915,  ill  the  vicinity  of  plaintiff's  premises; 
P.U.R.1919E. 
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that  before  abftndoniDg  its  depot  at  Blodgett  and  before  removing 
its  track,  it  was  advised  by  the  Railroad  Commission  of  Texas,  on 
authority  of  the  attorney  general^  that  there  was  no  legal  objec- 
tion to  the  railroad  company  relocating  a  portion  of  its  line;  that 
after  receiving  this  advice  the  depot  was  abandoned  and  the  track 
removed;  that  afterwards,  under  authority  of  §  4,  chap.  27,  of 
the  Acts  of  the  Fourth  Called  Session  of  the  Thirty-fifth  Legis- 
lature, the  Railroad  Commission  entered  an  order  ratifying  and 
confirming  the  actions  of  the  defendant  in  abandoning  its  track 
and  depot;  that,  after  abandoning  the  track,  it  sold  its  right  of 
way  to  the  Houston  Land  Corporation,  and  it  had  resold  the  same 
to  citizens  of  Montrose,  who  had  built  on  it  very  valuable,  costly, 
and  beautiful  residences;  that  the  streets  in  Montrose  addition 
were  replatted  after  this  sale,  and  the  city  of  Houston  recognized 
the  change  in  the  streets;  that,  after  removal  of  the  track,  the 
city  council  had  passed  an  ordinance  forbidding  and  prohibiting 
the  laying  of  railroad  tracks  in  that  section  of  the  city. 

The  record  does  not  show  when  plaintiflTs  original  petition  was 
filed,  but,  so  far  as  we  can  determine,  it  must  have  been  filed  in 
July  or  August,  1915.    The  original  suit  by  plaintiff  was  for  an 
injunction  restraimng  the  defendant  from  abandoning  this  depot 
and  removing  its  tracks.     This  injunction  was  denied  on  August 
13, 1916.     No  further  action  seems  to  have  been  taken  by  appel- 
lant in  the  prosecution  of  its  suit  until  the  filing  of  its  second 
amended  original  petiticm  on  the  12th  of  July,  1917,  followed  by 
a  trial  of  this  case  on  March  5,  1918.     The  sale  of  the  right  of 
way  by  defendant,  and  the  passage  of  the  ordinance  by  the  city 
of  Houston,  and  the  replatting  of  the  Montrose  addition,  all  oc- 
curred before  the  filing  of  the  petition  asking  for  mandamus. 
Thia  case  was  submitted  to  the  court  on  an  agreed  statement  of 
facts,  and  there  is  nothing  in  the  record  showing  that  the  present 
holders  of  the  right  of  way  had  any  notice,  actual  or  constructive, 
of  the  pendency  of  this  suit  at  the  time  they  bou^t  this  property. 
The  following  brief  statement  of  the  facts  is  taken  from  ap- 
pellee's brief : 

Years  ago  the  Galveston,  Harrisburg,  &  San  Antoxiio  Kailroad 
was  built  from  Harrisburg,  in  Harris  county,  in  a  westerly  di- 
rection, to  San  Antonio,  and  later  was  extended  to  El  Paso.  As 
first  constructed,  it  did  not  enter  the  city  of  Houston,  but  af ter- 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


448  TEXAS  COURT  OF  CIVIL  APPEALS. 

wards,  more  than  thirty  years  ago,  it  was  extended  into  Houston 
by  a  line  which  left  the  main  line  a  few  miles  west  of  Harrisburg, 
at  a  station  ealled  Stella,  thence  running  in  a  northeasterly  direc- 
tion to  the  Houston  &  Texas  Central  Railroad,  with  which  it 
formed  a  junction  at  a  station  called  Chaney  Junction.  By  this 
construction  trains  on  the  main  line  would  reach  the  Grand  Cen- 
tral Depot,  by  leaving  the  main  line  at  Stella,  thence  over  the 
cut-off  to  Chaney  Junction,  and  thence  over  the  tracks  of  the 
Houston  &  Texas  Central  to  the  Grand  Central  Depot.  At  the 
time  of  the  construction  of  this  short  track,  which  may  be  called 
Stella-Chaney  cut-off,  the  land  through  and  over  which  it  was 
built  was  out  in  the  country,  and  sparsely  settled.  Whether  it 
was  then  in  the  city  limits  of  Houston  the  record  does  not  show. 
In  the  course  of  time  a  greater  portipn  of  the  land  traversed  by 
the  cut-off  became,  if  it  was  not  before,  a  part  of  the  city  of 
Houston.  Additions  to  the  city  were  laid  in  lots,  blodcs,  and 
streets,  houses  were  built,  and  the  streets  laid  out  and  graded 
ucross  the  railroad's  right  of  way  and  track,  the  track  being  ele- 
vated through  Montrose  addition  to  the  height  of  about  4  or  5 
feet  above  the  level  of  the  surrounding  country,  and  in  the  coarse 
of  time,  lands  that  were  waste  or  only  agrieultmral  lands  became 
densely  populated  portions  of  the  city  of  Houston.  One  of  these 
additions  was  Montrose,  which  grew  and  flourished  as  the  pro- 
verbial green  bay  tree,  another  was  Blodgett,  another  was  Mc- 
Gregor^s  and  another  was  the  James  Bute  addition,  through  all 
of  which  the  cut-off  ran.  Then  additions  west  of  the  railroad 
were  laid  out^  among  which  were  Rossmoyne,  Hyde  Park,  and 
Fitze ;  and  the  tide  of  population  flowed  steadily  in  the  direction 
of  ikoae  additions  until  a  large  proportion  of  the  city's  population 
lived  therein.  In  the  meantime,  as  railroad  trafiic  became  heav- 
ier, and  longer  and  more  numerous  trains  over  the  cut-off  and 
through  said  additions  became  a  serious  menace  to  the  lives  and 
comfort  of  the  people  who  lived  therein,  or  who  had  to  cross  the 
track,  as  well  as  those  traveling  as  passengers  upon  the  railroad, 
and  those  engaged  in  operating  it,  the  high  roadbed  seriously  in- 
terfered with  proper  drainage,  and  the  expeditious  and  eflicient 
handling  of  trains  was  retarded  and  hampered  by  reason  of  city 
ordinances,  which  prescribed  a  speed  limit  of  trains  to  6  miles 
per  hour.     It  was  these  conditions,  which  had  beeome  next  to 
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intolerable,  that  confronted  the  people  and  the  railroad  company 
prior  to  July  16, 1915.  Relief  was  demanded  by  the  people,  and 
the  necessity  for  it  was  recognized  by  the  railroad  company. 
Prior  to  said  date  the  railroad  company  had  constructed  another 
cut-off  from  its  mais  line  to  the  Grand  Central  Depot,  beginning 
at  West  Jtmetion,  some  2  miles  west  of  Stella,  thence  running  in 
the  general  direction  of  northeast  to  the  station  of  Eureka,  some 
2  milee  west  of  Chaney,  where  it  formed  a  junction  with  the 
Houston  &  Texas  Oentral  Railroad,  and  it  reached  the  Grand 
Central  Depot  with  its  trains  by  leaving  its  main  line  at  West ; 
tlience  over  the  cut-off  to  Eureka;  thence  over  the  Houston  & 
Texas  Central  tracks  to  the  depot.  Afterwards  the  defendant 
purchased  a  portion  of  the  Houston  &  Texas  Central  Railroad's 
right  of  way  from  Eureka  to  the  Grand  Central  Depot,  con- 
structed its  own  railroad  thereon,  and  now  operates  its  trains 
on  its  own  tracks  from  West  Junction  to  said  depot.  The 
greater  panrt  of  the  track  from  West  to  Eureka  was  entirely  out- 
side the  city  limits,  and  cifossed  no  city  streets,  and  was  not  sub- 
ject to  the  city  speed  limits,  and  while  the  distance  was  greater, 
trains,  because  unhampered  by  speed  restrictions  and  street  cross- 
ings, made  better  time  than  on  the  former  cut-off,  without  the 
hazards  and  dangers  of  operation. 

In  STovember,  1&14,  the  defendant,  by  permission  of  the  Rail- 
road Coittmission  of  Texas,  ceased  to  operate  freight  trains  over 
the  Stella-Ohaney  cut-off  through  Blodgett  and  Montrose  addi- 
tions, and  abandoned  and  removed  its  depot  building  at  Blodgett, 
in  the  Blodgett  addition.  The  abandonment  of  this  depot  was 
subsequent  to  an  order  of  the  Railroad  Commission  of  Texas 
dated  February  26,  1912,  amending  its  mileage  table,  whereby 
the  station  of  Blodgett  was  eliminated  from  its  mileage  table. 

On  or  about  July  16,  1915,  the  defendant  ceased  to  operate 
passenger  trains  on  the  Stella-Chaney  cut-off,  and  thereafter  all 
traffic  was  carried  on  over  the  West-Eureka  cut-off.  Thereafter 
that  portion  of  the  track  on  the  Stella-Chaney  cut-off  from  the 
intersection  with  the  San  Antonio  &  Aransas  Pass  Railway,  near 
Main  street,  throu{^  Montrose  addition,  a  distanoe  of  approxi- 
mately 2  miles,  was  taken  up)  and  that  portion  of  its  roadbed 
and  right  of  way  waa  abandoned  by  the  defendant ;  the  portion  so 
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abandoned  being  within  the  city  limits  of  the  city  of  Houston, 
and  including  the  former  station  of  Blodgett 

On  July  16,  1915,  after  the  defendant  had  begun  to  move  the 
track  from  the  Stella-Chaney  cut-off,  the  J.  B.  Farthing  Lumber 
Company  applied  to  the  courts  for  an  injunction  to  prevent  the 
defendant  from  further  removing  the  track,  whereupon  the  de- 
fendant agreed  to  discontinue,  and  it  did  discontinue,  removing 
any  further  part  thereof  until  the  suit  for  injunction  could  be 
heard  on  its  merits,  but  said  suit  was  dismissed  on  July  23,  1915, 
whereupon  plaintiff  filed  this  suit,  praying  for  a  temporary  in- 
junction against  the  further  removal  of  the  said  track  and  for 
mandamus  to  compel  the  rebuilding  of  that  part  already  removed, 
whereupon  defendant  again  discontinued  the  removal  of  said 
track  until  the  temporary  injunction,  after  a  hearing  was  re- 
fused, on  August  3,  1915,  when  the  defendant  removed  the  bal- 
ance of  its  track  through  Montrose  addition. 

On  or  about  the  31st  day  of  October,  1916,  the  Railroad  Com- 
mission of  Texas,  upon  the  written  application  of  the  defendant, 
authorized  defendant  to  take  up  and  abandon  that  portion  of  its 
railroad  track  beginning  at  a  point  near  Blodgett,  and  extending 
through  Montrose  addition,  and  to  relocate  its  line  by  way  of  the 
West-Eureka  cut-off.  Prior  to  that  time  the  defendant  had 
torn  up  and  abandoned  said  line  through  Montrose  addition  upon 
being  advised  by  the  Railroad  Commission  that  there  was  no 
legal  objection  to  its  doing  so ;  and  it  was  in  accordance  with  said 
instructions  that  the  defendant,  prior  to  the  issuance  of  the  writ- 
ten authority  heretofore  referred  to,  had  abandoned  said  line. 
The  Railroad  Commissiou,  in  so  advising  the  defendant  that  it 
had  the  right  to  abandon  its  station  at  Blodgett  and  to  remove  its 
tracks  through  Montrose  addition,  acted  upon  the  advice  of  the 
attorney  general  to  the  effect  that  there  was  no  legal  objection 
thereto. 

After  the  abandonment  of  the  road  from  Blodgett  north 
through  Montrose  addition,  the  defendant  sold  and  conveyed  to 
the  Houston  Land  Corporation,  the  owner  of  the  Montrose  addi- 
tion, all  of  its  roadbed  and  right  of  way  through  said  addition. 
Upon  acquiring  the  title  thereto,  the  Houston  Land  Corporation 
replatted  said  addition,  closed  certain  of  the  streets  then  existing 

therein,  and  opened  additional  streets  through  and  over  the  right 
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of  way  of  the  abandoned  roadbed^  and  thereafter  pelitietted  the 
city  commission  of  the  city  of  Houston  for  permission  te  close 
certain  other  streets  in  said  addition,  and  to  open  igtp  additional 
ones,  across  the  said  abandoned  roadbed  and  right  of  way,  which 
the  city  granted,  and  thereafter,  after  said  additional  streets  had 
been  opened  and  graded,  formally  dedicated  the  same  to  the  city, 
and  the  same  constituted  and  now  constitute  public  streets  in  said 
city. 

Since  the  abandonment  of  said  roadbed  and  right  of  way  and 
the  removal  of  said  track  by  defendant,  and  the  dedication  of 
said  streets  to  public  use,  and  the  acceptance  thereof  by  the  city, 
and  after  incorporating  said  right  of  way  and  roadbed  into  lots, 
blocks,  and  streets,  the  Houstcm  Laod  Corporati<Hi  sold  to  various 
and  sundry  parties — some  twelve  or  fifteen,  or  more,  in  number 
— ^portions  of  said  right  of  way  and  roadbed,  and  some  twelve  or 
more  citizens  have  constructed  beautiful  and  costly  houses  upon 
said  right  of  way  and  roadbed,  and  same  are  now  being  occupied 
as  residences. 

Appellant  assigns  the  following  propositions : 

(1)  A  railroad  company,  after  having  constructed  and  operated 
a  main  line  track,  cannot  legally  abandon  or  remove  any  part  of 
said  track. 

(2)  A  railroad  company,  after  having  once  designated  its  route 
and  depot  groimds,  and  after  having  constructed  its  track  along 
said  route  and  operated  its  trains  thereover,  cannot  legally  change 
said  route. 

(3)  The  defendant,  having  abandoned  and  removed  its  track 
without  authority  in  law,  should,  upon  application  of  appellant 
for  mandamus  to  compel  the  restoration  of  said  Abandoned  and 
removed  track,  be  compelled  to  restore  the  same. 

As,  on  the  facts  in  this  record,  we  must  affirm  this  case  on  ap: 
pence's  independent  propositions,  we  will  not  discuss  appellant's 
assignments. 

[1]  The  first  independent  proposition  .of  appellee  is  as  foltows : 
"The  court  properly  refused  to  grant  the  per^nptory  writ  of 
mandamus  sought  by  appellant  to  compel  the  defendant  to  rebuild 
and  operate  its  railroads  from  Blodgett  northeastwardly  through 
Montrose  addition- after  the  track  had  been  removed  and  the  road 
abandoned,  for  the  reason  that  it  is  shown  by  the  pleadings  of  the 
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defendant  and  the  undisputed  proof  that  necessary  parties  whose 
interest  would  have  been  affected  by  a  judgment  compelling  the 
restoration  and  opei-ation  of  the  railroad  were  not  parties  to  the 
suit." 

No  contention  is  made  by  appellant  that  the  present  holders  of 
this  right  of  way  bought  the  same  with  notice  of  the  pendency 
of  this  suit.  Its  position  is  that  the  railroad  company  had  no 
authority  in  law  to  sell  this  right  of  way;  that  the  holders  of  this 
right  of  way,  by  their  chain  of  title,  were  advised  of  the  history 
of  the  property,  and  in  law  they  are  no  more  tihan  naked  trespass- 
ers, so  far  as  the  rights  of  the  public  are  concerned,  and  for  that 
reason  they  are  neither  necessary  nor  proper  parties  to  this  suit, 
and  that,  without  regard  to  their  ri^ts  and  interest,  a  mandamus 
should  issue  compiling  the  railroad  company  to  restore  its  track. 
This  proposition  has  been  before  our  courts  many  times.  See 
Austin  V.  Cahill,  09  Tex.  189,  88  S.  W.  542,  89  S.  W.  562;  Chap- 
pell  V.  Rogan,  94  Tex.  492,  62  S.  W.  639;  Jefferson  v.  McFad- 
din,  —  Tex.  Civ.  App.  — ,  178  S.  W.  717;  Fain  v.  McCSain,  — 
Tex,  Civ.  App.  — ,  199  S.  W.  890;  Siddall  v.  Hudson,  —  Tex. 
Oiv.  App.  — ,  201  S.  W.  1030. 

In  the  last  case  above  cited  Judge  Graves  said :  ^^It  has  been  a 
number  of  times  held  by  our  supreme  court  that  upon  an  applica- 
tion for  mandamus  all  known  parties  at  interest  should  be  sum- 
moned to  come  in  and  defend  their  interests,  and  that  third  per- 
sons claiming  an  adverse  interest,  or  that  a  conflict  esdsts,  in  the 
subject-matter,  must  be  joined  as  respondents  without  regard  to 
the  validity  of  their  claims," — citing  a  large  number  of  oases,  all 
of  which  fully  sustain  the  rule  annoimced  by  him. 

Without  the  city  of  Houston  and  the  present  holders  of  the 
title  to  the  old  right  of  way  being  parties  to  this  suit,  this  defend- 
ant was  not  in  position  to  obey  a  mandatory  order  from  the  dis- 
tinct court  AU  the  necessary  parties  not  being  before  the  oourt, 
a  mandamus  was  properly  refused. 

[2]  If  it  be  conceded  that  the  abandonment  of  the  depet  at 
Blodgett,  the  removal  of  the  trac^,,  and  the  sale  of  the  right  of 
way,  were  vnavthorized  and  illegal  at  the  time  these  things  were 
done,  yet  the  legislature  subsequently  vtdidated  these  a<^  of  the 
defendant  by  §  4,  chap.  27,  Acts  of  the  Fourth  Called  Session  of 
the  Thirty*fifth  Legidiature^  v^oh  is  aa  £(^ws:    '^All  duu^gea, 
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relocations  and  abendomnenis  of  parts  of  their  lines  hj  railroad 
corporations  or  reoeiY^:^  of  any  railroad  in  or  adjaodnt  to  any  city 
having  a  population  according  to  the  United  States  census  of 
50,000  inhabitants  or  over,  heretofore  made  with  the  permission 
of  the  Railroad  Oommission  of  Texas  or  authorized  by  its  written 
order,  are  hereby  validated  and  made  legal  as  fully  as  if  made 
under  the  provisions  of  this  act,  and  such  permission  or  written 
order  of  the  Railroad  Commission  of  this  state,  givien  prior  hereto, 
shall  be  full  power  and  authority  to  a  railroad  corporation  or  re- 
ceivers of  any  railroad  to  make  such  change,  relocation  or  aban- 
donment of  parts  of  its  line;  providing  that  this  act  shall  not 
affect  any  right  or  rights  for  damages  that  any  person,  firm  or 
corporation  may  now  have,  may  have  had  or  may  have  in  the 
future  for  damages  caused  by  any  such  removal,  change  or  aban- 
donment." 

After  the  passage  6f  this  act,  the  Railroad  Oommission  entered 
the  f (blowing  order : 

"(1)  That  said  company  has  acted  in  good  faith  and  under  the 
authority  of  the  Railroad  Commission  of  Texas,  and  the  statutes 
as  it  understood  them,  in  the'  abandonment  of  the  station  of 
Blodgett  and  in  the  relocation  of  its  tracks  within  the  city  of 
Houston,  as  shown  by  aaid  petition. 

"(2)  That  it  was  and  is  and  will  be  to  the  public  interest  that 
said  station  be  permanently  abandoned  and  the  said  tracks  be 
located  as  directed  in  said  application* 

"It  is  therefore  considered,  ordered,  adjudged,  and  decreed  tliat 
the  Galveston,  Harrisburg,  &  San  Antonio  Railway  Company  be 
and  it  is  hereby  granted  authority  permanently  to  abandon  said 
station,  and  to  relocate  its  said  tracks  within  said  city  as  directed 
in  said  application,  and  that  its  prior  ^cts  in  the  abandonment  of 
said  station  and  relocation  of  said  tracks  be  and  the  same  are 
hereby  ratified  and  approved  by  the  Railroad  Commission  of 
Texas." 

There  is  no  constitutional  objection  to  an  act  of  the  legislature 
authorizing  a  railroad  company  to  change  the  location  of  its 
main  line  tracks  on  the  facts  in  this  record,  and  what  the  legis- 
lature could  lawfully  have  authorized  before  the  tracks  were 
removed  it  could  ratify  afterwards,  as  was  done  in  thia  case. 
Thompson  v.  Lee  County,  3  Wall.  327,  18  L.  ed.  177;  Morris  v. 
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State,  62  Tex.  729,  739 ;  Nolan  County  v.  State,  88  Tex.  199, 17 
S.  W.  828 ;  Haynes  v.  State,  44  Tex.  Civ.  App.  492,  99  S.  W. 
405 ;  Oooley,  Const.  Lim.  7th  ed.  541. 

Finding  no  error  in  this  record,  this  case  is  affirmed. 

On  Rehearing. 

We  find  that  we  were  in  error  in  our  original  opinion  in  saying 
that  the  order  of  the  Railroad  Commission  was  entered  after  the 
validating  act  was  passed.  This  order  was  entered  on  the  Slst 
day  of  October,  1916.  In  all  other  respects  the  motion  for  re- 
hearing is  overruled. 

Rehearing  denied  May  7,  1919. 


TEXAS  COURT  OF  OlVIIi  APPEAIiS. 

ANGELINA  &  NECHES  RIVER  RAILROAD  COMPANY 

V. 

RAILROAD  COMMISSION  OF  TEXAS. 

[No.  6200.] 

(—  Tex.  Civ.  App.  — ,  212  8.  W.  703.) 

Appeal  and  review  —  Charge  to  jury  —  Duty  of  railroad  <m  to  MaUon 
faoUttiee. 

1.  A  charge  as  to  the  duty  of  a  railroad  company  with  respect 
to  depot  facilities,  couched  in  the  language  of  the  statute,  followed  hy 
a  statement  that  the  company,  if  dissatisfied  with  an  order  of  the 
Commission  with  respect  thereto,  may  enjoin  the  enforcement  thereof 
if  unreasonable,  is  not  assailable  on  appeal  on  the  ground  that  it  was 
not  conditioned  with  a  statement  that  the  company  is  entitled  to  a 
reasonable  return. 

Trial  ~  General  charge  ^  Special  istntea, 

2.  Failure  of  a  trial  court  to  present  issues  in  a  special  charge 
is  not  erroneous  where  clearly  and  succinctly  given  in  the  general 
charge. 

Evidence  —  ComtnisMon  order  —  Presumption  of  recuionahleneea. 

3.  The  burden  is  upon  the  party  complaining  to  show  that  a  Com« 
mission  order  is  unreasonable. 

Ordere  —  Beasonahleneea  •—  Statutory  duty. 

4.  No  issue  as  to  the  reasonableness  of  a  Commission  order  arises 
where  the  Commission,  in  directing  the  erection  of  a  depot,  merely 
requires  the  railroad  company  to  perform  a  statutory  duty. 
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/  Service  »  Bailroads  —  Station  facilities, 

I  6.  A  railroad  company  cannot  ^void  its  statutory  duty  to  erect 

suitable  depots  on  the  plea  of  expense. 
Service  ^  BaUroads  —  Station  agents  —  Reasonableness  of  require 
tnenta. 

6.  A  Commission  order  requiring  a  railroad  company  to  furnish 
an  a^ent  at  a  particular  station  may  be  lawful  and  reasonable,  not- 
withstanding the  statutes  do  not  in  express  terms  require  the  furnish- 
ing of  such  agents. 


BaUroads  »  Stations  »  Definition, 

Definition  of  railroad  station,  p.  469. 

[April  30,  1919.] 

Appeal  from  District  Court,  Travis  County,  George  Calhoun, 
Judge,  from  an  order  dismissing  an  injunction  in  a  suit  by  the 
Angelina  &  Neches  Eiver  Eailroad  Company  against  the  Rail- 
road Commission  of  Texas  to  set  aside  an  order  of  the  Commis- 
sion requiring  the  erection  of  a  depot  and  the  installation  of  an 
agent;  affirmed. 

Appearances:  Mantooth  &  Collins,  of  Lufkin,  for  appellant; 
C.  M.  Cureton,  W.  J*  Townsend,  and  John  L.  Peeler,  all  of 
Austin,  for  appellee. 

Fly,  Ch.  J. :  In  this  suit  appellant  seeks  to  cancel  and  annul 
an  order  requiring  appellant  to  provide  and  maintain  at  Etoile,  a 
station  on  its  line,  an  adequate  and  sufficient  passenger  and  freight 
depot  facilities,  and  to  place  an  agent  in  charge  thereof  to  accom- 
modate the  traveling  public  and  freight  going  from  and  arriving 
at  the  station,  and  requiring  appellant  to  furnish  plans  and  speci- 
fications, within  twenty  days  from  date  of  the  order,  to  appellee. 
A  temporary  writ  of  injunction  was  applied  for  and  granted.  The 
cause  was  tried  by  jury  upon  special  issues,  and  the  temporary 
writ  of  injunction  was  dissolved,  and  judgment  rendered  requir- 
j'j^  appellant  to  comply  with  the  order  of  the  Eailroad  Commis- 
sion  of  Texas. 
^he  court  submitted  the  cause  to  the  jury  on  two  issues :  First, 
us  to  whether  the  requirement  by  appellee  was  unjust  and  unrea- 
mxial>Je.  second,  as  to  whether  the  requirement  of  the  order  that 
^^^^S^nt  should  be  kept  at  such  station  was  unjust  and  unreason- 
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able.  Both  issues  were  answered  in  the  negatire.  We  conclude 
that  the  evidence  fully  sustains  the  answers  of  the  juiy. 

[1]  The  fourth  and  eighth  assignmejjts  of  error  are  gi-ouped; 
the  fourth  complaining  of  a  charge  to  the  effect  that  the  statutes 
of  Texas  make  it  the  duty  of  each  and  every  railroad  to  provide 
and  maintain  adequate,  comfortable,  and  clean  depots  and  depot 
buildings  at  its  several  stations  for  the  accommodation  of  pas- 
sengers and  freight;  the  eighth  complaining  of  the  refusal  of  a 
special  charge  which  in  effect  took  the  case  from  the  jury  in  re- 
quiring a  verdict  for  appellant  because  the  order  of  appellee  is  in 
contravention  of  the  Federal  and  State  Constitutions,  in  that  it 
took  appellant's  property  and  applied  it  "to  public  and  private 
use  without  just  compensation."  It  is  questionable  whether  the 
two  assignments  are  properly  9iated  and  joined  together^  a  twain 
correctly  made  one ;  however,  they  will  be  considered. 

In  article  6654,  subd.  12,  Revised  Statutes,  it  is  provided  that 
it  shall  be  the  duty  of  each  and  every  railroad  to  ^^provide  and 
maintain  adequate,  comfortable  and  clean  depots  and  depot  build- 
ings at  its  several  stations  for  the  accommodation  of  passengers ; 
and  said  depot  buildings  shall  be  kept  wqll  lighted  and  warned 
for  the  comfort  and  accommodation  of  the  traveling  public ;  and 
all  such  roads  shall  keep  and  maintain  adequate  and  suitable 
freight  depots  and  buildings  for  the  receiving,  handlings  storing 
and  delivering  of  all  freights  handled  by  such  roads." 

The  same  provisions  are  made  in  article  6693,  witji  the  addi- 
tion of  a  requirement  that  separate  apartments  be  kept  and  main- 
tained for  the  use  of  white  and  negi*o  passengers.  The  charge  of 
which  complaint  is  made  is  couched  in  the  language  of  the  stat- 
ute, and  appellant  complains  that  the  statutory  requirements, 
which  the  court  was  placing  before  the  jury  should  have  been 
burdened  with  conditions  about  the  revenues  of  the  railroad  dur- 
ing its  existence  as  a  common  carrier,  and  that  appellant  was 
entitled  "to  a  reasonable  and  just  compensation  for  services  rerul- 
ered  and  a  return  on  its  investment  made  and  money  expended  in 
carrying  on  the  business,  as  in  the  absence  of  such  consideration 
the  orders  of  the  railway  company  would  be  unjust  and  unrea- 
sonable." The  court  correctly  instructed  the  jury  as  to  the 
statutory  duties  of  railroad  companies  in  connection  with  depot 
buildings,  and  then  in  a  succeeding  paragraph  of  the  charge  the 
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3Ury  were  inBtructed :  ^The  statuted  of  this  state  provide  that,  if 

^7  railroad  within  this  state  shall  be  dissatisfied  with  any  order 

^^  regulation  made  by  the  Bailroad  Commission  of  Texas,  such 

Railroad,  80  diflsatisfied,  oUay  elijoin  the  enforcement  of  sueh  order 

''fthe  Eailroad  Oommissimi,  provided  audi  railroad  company  can 

^^ow  by  clear  and  satisfactory  evidence  that  such  order  of  the 

-'^iiroad  Commission  is  unreasonable  and  unjust  to  such  railroad 

^^*:»iipany." 

^liis  ifl  the  law  of  Texas,  and  appellant  feels  aggrieved  because 

-^  ^  ^W'^s  not  ignored  and  a  rule  in  defiance  of  it  given  to  the  jury, 

^J^^^^iing  the  burden  on  appellee  to  prove  matters  not  required  by 

^^    iBtafute. 
^       C  S2]  The  issues  sought  to  be  submitted  by  appellant  in  its  fourth 
y-^^^^ial  chaiige  were  given  clearly  and  succinctly  by  the  court  in 
p:^        ^ei^ral  charge,  and  a  reiteration  of  them  could  not  have  been 
^-  ;^    ^^uctive  of  good  to  any  one.     No  valid  reason  is  offered  aa  to 
V     ^^  it  could  be  error  to  refuse  to  duplicate  the  giving  of  the  issues 
>5^    the  jury,  and  the  propositions  offered  under  the  two  assign- 
ments, named  the  ^^first  assignment  of  error,"  do  not  seem  to 
logically  arise  from  the  matter  contained  in  the  assignments  of 
error,  and  are  far-fetched,  and  not  germane.     In  the  first  propo- 
sition is  the  complaint  that  the  court  should  not  have  submitted 
the  issue  of  the  reasonableness  and  justness  of  the  order  to  the 
jury,  and  that  under  an  assignment  which  assailed  the  action  of 
the  court  in  refusing  a  special  charge  which  sought  to  have  the 
question  of  reasonableness  and  unjustness  of  the  order  resub- 
mitted to  the  jury.     The  assignment  is  overruled. 

Appellant  claims  that  it  was  an  issue  as  to  whether  the  courts 

are  bound  to  accept  as  final  the  determination  of  the  Eailroad 

Commission  that  there  is  a  public  necessity  for  a  station  at  Etoile. 

There  was  no  such  issue  raised  in  this  case,  although  it  should 

h&ve  been ;  for,  if  any  such  issue  had  been  sustained,  appellant 

trould  not  be  appealing  from  a  judgment  based  on  the  verdict  of 

Si  jury^  but  from  one  of  dismissal  of  the  cause  of  action.     There 

wBs  bxit  one,  if  any,  issue  to  go  to  a  jury,  and  that  is :    Was  the 

ordexr  of  the  Commission,  under  the  facts,  reasonable  and  just  ? 

Tile  3  iiry,  under  sufficient  and  competent  facts,  have  answered  the 

^^^^  in  the  affirmative. 

C3]  The  question  of  reasonableness  of  accommodations  for  pas- 
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sengers  and  freight  at  stations  is  lodged  primarily  with  the  Rail- 
road Commission ;  and  when  an  action  by  that  tribunal  is  assailed, 
ihe  burden  rests  upon  the  assailant  to  show  the  unreasonableness 
of  the  exercise  of  the  power  vested  in  it  by  the  statutes,  which  im- 
peratively demand  the  erection  of  depots  at  stations.  The  orders 
of  the  Commission  along  the  lines  and  within  the  bounds  of  the 
statutes  must  be  deemed  just  and  reasonable  and  proper  until  the 
improvements  demanded  are  shown,  by  clear  and  satisfactory 
evidence,  to  be  unjust  and  unreasonable.  Etoile  is  admitted  by 
appellant  to  be  a  station  on  its  line  of  railway,  and  it  is  uncon- 
troverted  that  it  has  no  facilities  for  protecting  or  taking  care  of 
passengers  who  may  embark  or  disembark  there,  and  that  its  little 
shed  is  utterly  incapable  of  protecting  freight  from  the  weather 
or  from  "thieves  that  break  through  and  steal."  It  had  made  no 
effort  to  comply  with  the  laws  of  the  state  in  regard  to  stations. 
Those  laws  have  met  the  approval  of  England  and  America  for 
many  years,  and  they  are  sanctioned  and  fashioned  by  the  require- 
ments of  the  common  law.  There  was  no  testimony  tending  to 
show  that  any  costly  or  extravagant  improvements  had  been  de- 
manded by  appellee,  but  simply  "an  adequate  and  sufficient  pas- 
sengei*  and  freight  depot  building  and  depot  facilities  and  install 
and  maintain  at  said  station  an  agent  for  the  proper  accommoda- 
tion of  the  traveling  public  and  business  of  said  station  as  re- 
quired by  law."  Appellant  does  not  want  to  build  any  depot, 
however  humble  it  might  be,  nor  furnish  any  agent,  however 
cheap  and  inefficient  he  might  be.  It  simply  refuses  to  obey  any 
part  of  the  order,  and  is  claiming  that  it  is  utterly  unreasonable 
to  require  it  to  have  any  place  at  Etoile,  one  of  its  stations,  to 
shelter  its  passengers  from  inclement  weather  or  protect  its 
freight,  or  to  have  an  agent  to  sell  tickets  or  give  bills  of  lading 
or  receive  freight.  If  it  should  entail  a  loss  for  the  time  being 
to  make  the  improvements  desired,  that  would  not  be  proof  of 
the  unreasonableness  of  the  order.  Most  improvements  of  new 
enterprises  are  at  first  liabilities  rather  than  assets  and  out  of  pro- 
portion to  the  income,  but  it  must  be  taken  into  consideration 
that  improvements  will  usually  bring  an  increase  of  patronage 
and  eventually  pay  for  themselves.  Again,  the  rights  of  the 
people  that  spoke  the  corporation  into  existence  are  superior  to 
those  of  its  creature,  and  an  inability  to  give  service  would  not 
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be  an  argument  in  favor  of  not  compelling  it  to  obey  the  law,  but 
rather  an  argument  in  favor  of  ending  its  existence  or  placing 
it  in  the  hands  of  a  receiver.  However,  the  comparatively  small 
sum  that  will  probably  be  required  to  build  a  depot  building  as 
ordered  by  the  appellee  cannot  aflFect  the  solvency  of  appellant. 
[4]  In  article  6589,  formerly  article  4519,  every  railroad  com- 
pany is  required  to  "erect  at  each  and  every  depot,  station  or 
place  established  by  such  company  for  the  reception  and  delivery 
of  freight,  suitable  buildings  or  inclosures  to  protect  produce, 
goods,  wares  and  merchandise  and  freight  of  every  description 
from  damage  by  exposure  to  the  weather,  stock  or  otherwise. 

In  Eailroad  Commission  v.  Chicago,  E.  I.  &  G.  K  Co.  102 
Tex,  393,  117  S-  W.  794,  it  is  held:  "  'Stations,'  as  here  meant, 
are  the  places  at  which  passengers  and  property  are  received  for 
transportation,  or  delivered  after  transportation." 

Etoile  was  voluntarily  established  by  appellant  as  a  station, 
as  defined  by  the  supreme  court,  and  the  law  made  it  the  impera- 
tive duty  of  appellant  to  build  a  depot  and  furnish  accommoda- 
tions for  passengers  and  freight  It  was  not  incumbent  upon  it 
to  establish  a  station  there,  perhaps,  but,  when  it  did  so,  it  should 
be  compelled  to  furnish  the  statutory  acconmiodations.  The  evi- 
dence shows  that  Etoile  is  a  town  with  five  or  six  stores,  a  tele- 
phone exchange,  postoffice,  two  gristmills,  schoolhouse,  gin  and 
saw  mill,  and  two  systems  of  telephones.  The  requirement  of  the 
statute  that  a  depot  building  should  be  erected  at  such  a  place  is 
mandatory,  and  it  was  the  duty  of  the  Sailroad  Commission  in 
compliance  with  law  to  order  appellant  to  perform  its  statutory 
duty.  It  might  as  well  be  contended  that  it  would  be  unreason- 
able to  keep  its  roadbed  so  trains  could  run  over  it,  or  to  have 
headlights  on  its  engines,  as  to  claim  that  it  is  unreasonable  to 
require,  not  a  certain  kind  of  depot,  but  any  depot  at  an  estab- 
lished station  where  there  was  passenger  and  freight  traffic.  The 
question  presented  in  this  case  is  not  one  of  general  rules  and 
regulations,  promulgated  by  the  Bailroad  Commission,  but  an 
order  applying  to  a  single  railroad  under  a  certain  state  of  facts. 
In  the  first  the  reasonableness  of  the  general  rules,  not  depending 
upon  facts,  would  be  a  matter  of  law  to  be  determined  by  the 
court,  as  held  by  the  supreme  court  in  Austin  v.  Austin  City 
P.U.R.1919E. 
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Cemetery  A«80.  87  Tex.  838,  47  Am.  St.  Kep.  114,  28  S.  W.  528, 
and  by  the  court  of  civil  appeals  in  Railroad  Oonuniasion  v.  Hous- 
ton &  T.  O.  R.  Co.  16  Tex.  Civ.  App.  129,  40  S.  W.  526.  If, 
however,  as  contended  by  appellant,  the  reasonableness  of  the 
order  should  have  been  determined  by  the  ooiirt,  appellant  is  in 
no  position  to  complain  because  it  sought  in  every  way  it  could 
to  have  the  question  submitted  to  the  jury,  and  if  that  question 
had  not  been  submitted,  there  was  no  question  to  go  to  the  jury, 
and  an  instructed  verdict  would  have  followed.  We  are  of  opin- 
ion that  even  the  issue  of  reasonablenes  of  the  order  did  not  arise. 
[5]  It  was  a  statutory  exercise  of  power  to  require  the  erection 
of  the  necessary  improvements  to  accommodate  the  passengers, 
whetiier  mumerous  or  few^  who  responded  to  the  invitation  of  ap- 
pellant td  enter  and  leave  the  train  at  Etoile.  As  said  in  the 
cited  ca0e  of  Railroad  Commission  v.  Houston  &  T.  C.  R.  Co. : 
'^The  railroad  companies  have  never  urged,  nor  can  they  success- 
fully ui^,  that  they  should  not  be  required  to  transport  in  car- 
load lots  because  the  delay  and  switching  of  the: car  at  point  of 
destination  or  having  it  unloaded  there  will  result  in  inoonven- 
ience  and  expense  to  the  company.  The  interest  of  the  public 
requires  of  the  railway  compani'es  that  they  shall  niaintain  their 
tracks  and  rolling  stock  in  a  reasonably  safe  condition,  and  that 
they  shall  offer  to  the  public  adequate  and  proper  facilities  for 
transportation,  and  they  are  required,  in  the  pursuit  of  diligence 
and  care,  to  do  many  other  things.  All  of  these  duties  occasion 
an  expense  to  the  railway  companies.  Without  doing  these  things 
and  performing  these  duties  the  railway  companies  could  possibly 
operate  their  roads  at  a  less  cost  and  expense,  but  in  this  age  it 
is  not  seriously  eontended  that  the  extra  cost  and  expense  con- 
nected with  the  observance  of  these  duties  .  .  .  will  excuse 
the  roads  from  performing  them.  In  the  performance  of  these 
duties  it  is  difficult  to  determine  the  extent  of  the  benefits  to  re- 
sult to  the  public,  but  in  a  g^tieral  way  it  must  be  admitted  that 
to  some  extent  it  exists,  but  the  difficulty  lies  in  ascertaining  the 
extent  of  it  and  measuring  it.  But  the  recognition  of  the  exist- 
ence of  some  appreciable  benefit  to  result  to  the  public  from  the 
performance  of  many  of  these  duties  removes  the  only  obstacle 
in  the  way  requiring  their  performance.  The  moment  it  is  ad- 
mitted that  the  public  interest  requires  the  service,  the  railway 
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rompany  must  stand  ready  to  perform  it;  and  the  faet  that  this 
may  occasion  a  reasonable  cost  and  expense  will  not  relieve  the 
railway  from  its  duty." 

A  writ  of  error  was  -refused  in  that  case. 

In  this  case,  unlike  that  from  which  we  have  quoted,  the  public 
convenience  and  accommodation  is  ignored,  and  an  evasion  of 
statutory  duty  is  sou^t  to  be  excused  by  a  plea  of  expense  to  the 
railway  company.  There  may  not  be  many  passengers  who  seek 
to  embark  or  disembark  at  Etoile,  but  they  have  the  same  protec- 
tion extended  to  them  by  a  mandatary  statute,  as  those  at  a  place 
where  hundreds  daily  board  the  trains,  and  a  corporation  will  not 
be  permitted  to  violate  a  positive  statute  and  put  dollars  at  a 
higher  premium  than  human  comfort,  health,  and  safety.  The 
public  has  some  rights  to  guard  and  protect  while  we  are  protect- 
ing the  bank  account  of  die  corporatioai.  If  appellant  has  reaped 
a  revenue  of  only  $62.32  a  month  during  a  period  of  dire  drouth 
and  failure  of  crops  from  the  station  at  Etoile^  it  may  be  that 
better  service  will  increase  the  revenue,  by  increasing  patronage. 
There  is  no  evidenee,  as  claimed,  that  the  revenue  at  Etoile  will 
decrease  in  the  future.  The  Eailroad  Commission  heard  the  evi* 
denoe  of  appellant  as  to  the  reasonabl^MSs  of  its  order,  the  dis- 
triet  oourt  and  jury  heard  that  evidence,  and  both  tribunals  have 
declared  the  order  reasonable  and  just,  and  no  valid  reasons  have 
been  offered  in  this  court  to  justify  a  setting  aside  of  the  order.) 

[6]  While  the  statutes  bearing  on  railroads  do  not  in  terms  re- 
qmre  agents  to  be  furnished  at  railway  stations  and  do  not  in 
terms  authorize  the  Kailroad  Commission  to  make  such  appoint- 
ment, it  becomes  a  duty,  and  such  authority  arises  by  imperative 
implication  from  the  many  duties  placed  upon  railway  companies 
and  the  authority  given  the  Bailroad  Commission  to  enforce  com- 
pliance with  such  duties.  The  statutes  require  that  freight  shall 
be  delivered  to  the  owner,  agent,  or  consignee,  that  baggage  shall 
be  checked  when  taken  for  transportaticm  "by  the  agent  or  servant 
of  such  corporation ;  '^  that  they  shall  erect  suita'ble  buildings  at. 
stations  for  Hud  protection  of  passengers  and  freight,  and  shall 
keep  depots  or  passenger  houses  lighted  and  warmed  and  open 
to  egress  and  ingress  of  all  passengers  for  an  hour  before  the  ar- 
rival and  after  the  departure  of  ti*aiiu,  and  other  dutiee  which 
cannot  be  performed  without  the  presence  of  an  agent  or  servant* 
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The  Railroad  Commission  is  given  special  and  plenary  power, 
not  hampered  as  in  the  fixing  of  rates  by  the  reasonableness  of 
them,  to  require  compliance  with  the  terms  of  article  6693  as  to 
providing  and  maintaining  "adequate,  comfortable,  and  clean  de- 
pots and  depot  buildings  at  their  several  stations  for  the  accommo- 
dation of  passengers,  and  to  keep  said  depot  buildings  well  lighted 
i^nd  warmed  for  .  .  .  the  accommodation  of  the  traveling 
public."  The  depot  buildings  could  not  be  automotically  lighted 
and  warmed,  but  the  presence  of  an  agent  or  servant  would  neces- 
sarily be  required  to  perform  those  duties.  The  authority  to 
require  compliance  with  the  statute  would  be  futile  and  vain  if  it 
did  not  carry  with  it  the  authority  to  require  the  presence  of  such 
Agent  or  servant.  All  reasonable  canons  of  interpretation  and 
construction  would  necessarily  involve  such  authority.  A  statute 
should  not  be  enlarged  by  implication  unless  it  is  necessary  to 
make  it  accomplish  the  design  for  which  it  was  enacted.  But, 
if  that  be  necessary,  the  implication  will  be  indulged  in.  Yatter 
V.  Smilie,  72  Vt.  349,  47  Atl.  1070;  Lewis's-Sutherland,  Stat. 
Constr.  §§  500-508.  As  said  in  the  section  last  quoted:  "When- 
ever a  power  is  given  by  statute,  everything  necessary  to  make 
it  effectual  or  requisite  to  attain  the  end  is  implied.  It  is  a  well- 
established  principle  that  statutes  containing  grants  of  power  are 
to  be  construed  so  as  to  ipclude  the  authority  to  do  all  things 
necessary  to  accomplish  the  object  of  the  grant  The  grant  of 
an  express  power  carries  with  it  by  necessary  implication  every 
other  power  necessary  and  proper  to  the  execution  of  the  power 
expressly  granted." 

See  also  §§  510  and  611,  same  text-book. 

The  same  subject  has  been  treated  and  the  same  rules  enunciate 
ed  in  Texas.  In  the  case  of  Callaghan  v.  McGown,  —  Tex.  Civ. 
App.  — ,  90  S.  W.  319,  this  court  held:  "The  proposition  under 
the  fourth  assignment  that,  Vhere  the  statute  fails  to  confer  on 
the  officer  sufficient  powers  to  perform  all  necessary  functions  in- 
cident to  the  pu1i)lic  service,  and  his  partial  exercise  of  authority 
will  only  serve  to  confuse  and  confound  the  government,  no  effect 
will  be  given  to  the  law,  and  it  will  be  treated  as  nugatory,'  is  not 
supported  in  appellants'  brief  by  citation  of  authorities,  and  none 
can  be  found  to  sustain  it.     On  the  contrary,  the  rule  is  that/ 

whenever  a  power  is  given  or  a  duty  is  imposed  by  statute,  every- 
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thing  necessary  to  make  that  power  effectual  or  essential  to  the 
perfomiance  of  the  duty  is  conferred  by  implication  upon  the 
person  or  body  given  the  power  or  charged  with  the  performance 
of  the  duty  in  the  absence  of  express  authority" — citing  New 
York  V,  Sands,  105  K  Y.  210,  11  N.  E.  820. 

In  the  case  of  Brown  v.  Clark,  102  Tex.  323,  24  L.R.A.(N.S.) 
670, 116  S.  W.  360,  it  was  held:  "It  is  elementary  that  the  grant 
of  specific  power,  or  the  imposition  of  a  definite  duty  upon  any 
person  or  court,  confers  by  implication  the  authority  to  do  what- 
ever may  be  necessary  in  order  to  execute  the  power  conferred  or 
to  perform  the  duty  imposed,  and  the  implied  power  is  as  much  a 
part  of  the  statute  as  if  it  were  written  into  the  body  of  the  act 
itself." 

To  the  same  effect  is  Spence  v.  Fenchler,  107  Tex.  443,  180 
S.  W.  697. 

The  subject  is  thus  treated  in  2  Elliott^  Railroads,  §  685 :  "A 
Railroad  Commission,  although  it  is  a  statutory  tribunal,  with 
naked  statutory  powers,  necessarily  possesses  some  incidental  or 
implied  powers.  The  implied  powers  are  such  as  by  necessary 
implication  result  from  the  principal  powers  granted  by  the  stat- 
ute creating  the  commission." 

It  must  be  kept  in  mind  that  appellee  did  not  seek  to  name  a 
place  where  a  station  should  be  established;  for  appellant  had 
already  established  it  All  that  appellee  sought  to  do  was  to  com- 
pel obedience  to  a  mandatory  statute  which  commended  appellant 
to  build  a  suitable  house  to  accommodate  its  passenger  and  freight 
traffic  at  Etoile.  There  was  nothing  unreasonable  or  unjust  in  a 
request  that  appellant  should  obey  the  laws  of  the  state  which 
created  it;  such  laws  being  read  into  and  becoming  a  part  of  the 
instrument  that  gave  it  existence, — its  charter. 

The  court  did  not  err  in  refusing  the  special  charge  numbered 
1  asked  by  appellant.  The  statute  required  the  depot  to  be  erect- 
ed at  the  station  at  Etoile,  which  had  been  established  by  appel- 
lant, and  the  appellee  had  ordered  it  built  as  required  by  statute. 
Appellant  got  all  it  was  entitled  to  when  it  had  the  reasonable- 
ness and  justice  of  its  being  compelled  to  obey  the  law  of  the  state 
submitted  to  a  jury,  and  it  had  no  right  to  ask  that  its  obedience 
to  law  should  be  contingent  on  whether  it  was  making  money. 
No  such  condition  or  contingency  appears  in  the  statute,  no  more 
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than  in  any  other  statute,  Federal  or  state,  requiring  the  perform- 
ance of  certain  duties.  It  could  dispense  with  automatic  coup- 
lers, or  grab  irons,  hand  holds,  foot  stirrups,  or  sidings  or  spur 
tracks,  or  locomotive  driving  -wheel  brakes  or  drawbars,  or  sepa- 
rate apartments  for  the  races,  or  any  other  appliance  required, 
on  the  plea  that  it  was  not  making  money*  The  authorities  cited 
by  appellant  do  not  sustain  its  cont^ations.  No  ccmstitutional, 
no  equitable  right  is  sought  to  be  taken  from  appellant,  but  it  is 
merely  asked  to  obey  the  laws  of  the  state  under  which  it  is 
operating. 

The  evidence  indicates  that  appellant  coindueted  its  business  in 
a  slipshod  manner,  with  little  r^ard  to  the  accommodation  of  the 
people  residing  along  or  in  the  vicinity  of  its  line,  and  is  being 
run  in  the  interest  of  a  lumber  company  whose  stockholders  and 
directors  are  the  stockholders  and  directors  of  the  raikoad  com- 
pany. •  It  is  a  fair  deduction  from  the  testimony  that  the  road 
was  built  to  enhance  the  value  of  the  property  of  the  lumber 
company,  and  inure  to  its  benefit,  regardless  of  the  rights  of  those 
who  lived  along  the  line  or  in  the  country  tributary  to  i^ 

However,  we  are  of  the  opinion,  as  hereinbefore  indieated,  that 
the  court  would  have  been  justified  in  dismissing  the  suit  or  in- 
structing a  verdict  for  appellee,  because  under  a  mandatory 
statute  requiring  the  erection  of  suitable  depot  buildings' at  sta- 
tions the  order  to  comply  with  that  law  was  not  subject  to  a  test 
of  reasonableness,  and  the  only  questicm  as  to  the  reaacmableness 
and  justice  of  the  order  of  the  Bailroad  Commission  oould  arise 
as  to  the  kind  of  buildings  required  to  be  built  The  plans  of  the 
building  have  never  been  submitted  to  appellee,  and  no  order  has 
been  issued  requiring  the  building  of  improvements  costing  any 
certain  sum.  An  adequate  building  might  cost  $100,  $260,  or 
$500,  but  no  order  has  been  made  fixing  the  cost. 

The  judgment  is  affirmed. 

Behearing  denied  May  28,  1919. 
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T7NITED  STATES  DISTRICT  COURT,  N.  D.  FI/ORIDA. 

^-AILKOAD  COMMISSIONEES  OF  STATE  OP,  FLORIDA 

V. 

ALBBET  S.  BUKLESON,  Postmaater  Gteneral,  et  al. 

(266  Fed.  604.) 


'^^ 


s. 


'^melian  ^  Venue, 

1.  A  Btiit  against  the  Postmaster  General  of  the  United  States  to 
'^Bjoin  ratM  eetablished  by  him  is  maintainable  only  in  the  district  of 

^lia  roBidenoai 
"•Vuiollon  —  Parties, 

2,  A  telephone  company  under  Federal  eontrol  is  not  a  pvoper 
party  to  «  suit  to  enjoin  rates  eatablished  by  the  Postmaster  General 
of  the  United  States. 

[January  24, 1010.] 

Suit  in  equity  by  the  United  States  on  relation  of  the  Florida 

'  Bailroad  CommlBsioners  against  Albert  S.  Burleson,  Postmaster 

/  Qeneral  of  the  United  States,  the  United  States  Telegraph  & 

Telephone  Administration,  and  the  Southern  Bell  Telephone  & 

Telegraph  Company  to  enjoin  telephone  rates  established  by  the 

Poetmaster  Qeneral;  dismissed  for  lack  of  jurisdiction. 

Appearances :  Dozier  A.  De  Vane,  of  Tallahassee,  Florida,  for 
complainants ;  John  L.  Neeley,  United  States  Attorney,  of  Talla- 
hassee, Florida,  for  respondent  Burleson;  W.  A.  Blount,  of 
Pensacola,  Florida,  and  Fred  T.  Myers,  of  Tallahassee,  Florida, 
for  respondent  Southern  Bell  Telephone  &  Telegraph  Company. 

Sheppard,  District  Judge:  The  complainants'  bill,  exhibited 
against  the  Postmaster  General  and  the  Telephone  &  Telegi-aph 
Company,  asks  for  a  restraining  order  against  the  defendants, 
pendente  lite,  and  ultimately  an  injunction  against  the  defeiul- 
ants,  their  agents,  etc.,  from  putting  into  operation,  or  from  con- 
tinuing in  effect  on  toll  lines  of  the  Southern  Bell  Telephone  & 
Telegraph  Company,  in  Florida,  on  any  intrastate  telephonic  con- 
nection, the  toll  rates  and  charges  prescribed  by  the  Postmaster 
General's  order  No.  2495,  or  in  any  wise  establishing,  or  attempt- 
ing to  establish,  maintain,  or  collect  toll  charges  for  intrastate 
P.U.R.1910B.  30 
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telephonic  communication,  other  than  those  authorized  by  the 
Railroad  Commissioners  of  Florida. 

The  jurisdictional  averments  of  the  bill  show  that  complainants 
are  citizens  of  Florida;  that  defendant  Burleson  is  a  nonresident 
of  Florida,  at  present  residing  in  Washington,  District  of  Co- 
lumbia ;  the  Southern  Bell  Telephone  &  Telegraph  Company,  a 
''foreign  corporation"  organized  and  existing  under  the  laws  of 
New  York. 

There  is  no  attempt  to  define  the  Telegraph  and  Telephone  Ad- 
ministration, except  to  say  that  the  Postmaster  General  has  pro- 
claimed his  operation  of  the  Bell  system  under  that  designation, 
and  this  may  be  passed  as  merely  descriptio  persorue.  The  com- 
plainants do  not  rest  the  ground  of  jurisdiction  upon  diversity  of 
citizenship  alone,  but,  after  asserting  diversity  of  citizenship 
and  amount  involved,  aver  that  defendants  seek  to  take  the 
property  of  their  patrons  without  due  process  of  law  and  in 
violation  of  the  Fourteenth  Amendment;  that  the  Postmaster 
General  is  assuming  to  take  possession  of  and  operate  intrastate 
lines  in  Florida  under  regulations  and  rates  prescribed  by  him, 
in  virtue  of  a  resolution  of  Congress  and  the  proclamation  of  the 
President,  pursuant  thereto,  vesting  in  said  Burleson  the  assumed 
authority  to  supervise  and  regulate  intrastate  as  well  as  inter- 
state rates. 

The  bill  further  avers  that  the  resolution  of  Congress  under 
which  the  Postmaster  General  was  designated  for  Federal  ad- 
ministration, by  the  President,  limits  his  authority  to  government 
communications  and  censorship,  and  preserves  and  continues  the 
law  of  the  state,  and  authority  of  complainants  for  rate  regula- 
tion over  telephone  lines  in  Florida. 

The  United  States  attorney,  on  behalf  of  the  defendant  Burle- 
son, filed  written  objection  to  the  granting  of  any  injunction 
against  the  latter,  because  it  appears  by  the  bill  that  he  is  an 
inhabitant  personally  and  oiBcially  of  the  city  of  Washington, 
District  of  Columbia,  and  objects  to  being  sued  in  the  northern 
district  of  Florida,  or  elsewhere  than  in  the  district  whereof  he 
is  an  inhabitant. 

Defendant  Bell  Telephone  &  Telegraph  Company  answers  that 
it  is  misjoined  in  the  suit,  and  that  no  relief  can  or  should  be 
granted  against  it,  because  of  the  resolution  of  Congress  and 
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proclamation  of  the  President,  pursuant  thereto,  and  the  official 
orders  of  the  Postmaster  General  assuming  exclusive  control  and 
supervision  of  defendant's  system  in  Florida  and  designating 
certain  persons  therein  named  as  the  personnel  of  his  adminis- 
tration; that  the  Postmaster  General  has  taken  over  the  entire 
system  of  defendant  under  the  President's  proclamation,  and 
that  the  Postmaster  General  and  defendant  had  entered  into  a 
contract  for  the  control  of  the  properties  of  defendant,  the  former 
taking  its  revenues  as  earned  and  paying  the  operating  expenses, 
including  the  compensation  of  its  employees.  Quoting  a  pertinent 
paragraph  in  the  answer :  "That  on  the  1st  day  of  August,  1918, 
imder  authority  of  the  resolution  and  President's  proclamation, 
the  Postmaster  General  went  into  complete  and  exclusive  posses- 
sion and  control  of  respondent's  lines.  While  the  employees  and 
officers  of  the  company  were  continued  in  their  positions,  they 
ceased  to  operate  the  properties  on  behalf  of  the  respondent; 
their  services  in  connection  with  the  operation,  maintenance,  and 
extension  of  said  lines  and  properties  were,  since  that  date,  ex- 
clusively for  the  United  States  government,  conformably  with 
the  orders  and  instructions  constantly  and  uniformly  given  by 
the  Postmaster  General.  .  .  ,  That,  when  the  contract  was 
made  with  the  government,  provisions^  were  made  for  the  rental 
to  be  paid  by  the  government  to  the  respondent  for  the  use  of  its 
properties,  and  that  the  respondent  is  not  now,  has  not  been,  and 
will  not  be,  as  long  as  the  property  is  in  the  possession  and  con- 
trol of  the  government,  pecuniarily  interested  in  the  revenues 
to  be  derived  from  the  operation  of  its  lines  by  the  government." 

The  answer  further  sets  up  that  all  changes  and  adjustments 
in  rates  and  changes  in  regulations  are  exclusively  directed  by 
the  Postmaster  General,  and  moves,  for  these  and  kindred  reasons 
^t  forth,  that  it  be  dismissed  from  the  suit  and  the  injunction 
be  denied. 

Exhibited  with  respondent's  answer  is  the  proposal  of  the  tele- 
phone and  telegraph  company,  and  the  acceptance  by  the  Post- 
master General,  in  which  respondent  accepts  a  just  compensation 
for  Federal  control  and  operation  of  the  telephone  system  taken 
by  the  President  under  the  joint  resolution,  which  acceptance 
includes  all  of  the  telephone  property  operated  by  the  Bell  system, 
whether  owned  or  leased,  except  its  right  to  use,  during  Federal 
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administration,  such  portion  of  the  office  buikMngs  as  may  be 
reasonably  necessary  to  provide  accommodations  for  its  curporate 
organization,  and  such  private  use  of  the  Federal  telephone  system 
as  it  may  make  on  such  terms  as  the  Postmaster  Genei-al  may 
prescribe. 

Equity  rule  No.  29  (115  C.  C.  A.  xxvi,  198  Fed.  aacvi),  pro- 
vides that  defenses  in  point  of  law,  arising  upon  the  face  of  the 
bill,  may  be  made  by  motion  in  the  answer;  and  the  objection 
interposed  by  the  Postmaster  General  may  be  considered  as  a 
plea  to  the  jurisdiction.  The  questions  will  be  considered  as 
thus  submitted. 

It  may  be  seen  from  the  foregoing  summary  that  the  complain- 
ants have  proceeded  upon  more  than  one  ground  of  jurisdiction. 
The  bill  discloses  a  diversity  of  citizenship  as  to  both  defendants, 
and  asserts  jurisdiction  because  of  the  diversity  of  citizenship, 
and,  secondly,  because  of  the  Federal  question  involved,  and 
avers  at  length  that  the  Postmaster  General  is  attempting  to 
prescribe  telephone  rates  on  intrastate  lines  of  respondent  to  be 
substituted  for  the  rates  prescribed  by  the  Kailroad  Commie* 
bioners  of  Florida,  and  that  his  pretended  authority  to  do  so  is 
based  on  the  resolution  of  Congi*ess ;  that  by  the  proviso  therein 
his  authority  is  limited  to  regulations  which  may  effect  the  trans- 
mission of  government  messages  only,  and  the  issue  of  stocks 
and  bonds;  and  that  the  authority  thereby  conferred  upon  the 
President  was  not  to  affect  existing  laws  or  powers  of  the  states 
under  lawful  police  r^ulations. 

It  is  plain,  therefore,  that  the  allegations  of  the  bill  invoke  a 
construction  of  a  law  of  Congi'ess,  in  that  whether  the  Postmaster 
General,  under  the  resolution,  is  invested  vnik  power  to  regulate 
lolls  on  intrastate  lines,  or  whether  it  was  reserved  to  the  com- 
plainants, the  Railroad  Commissioners,  under  the  lawful  police 
regulations  of  the  state,  depends  upon  a  construction  of  the  pro- 
viso contained  in  the  resolution.  That  being  so,  jurisdiction 
cannot  be  sustained  by  reason  of  diversity  of  citizenship  alone. 

[ly  2]  It  is  well  settled  that,  where  jurisdiction  is  not  founded 
on  diversity  of  citizenship  only,  then  the  defendant  may  object 
to  being  sued  in  any  oth^  district  than  that  of  which  he  is  an 
inhabitant.  Section  51,  Judicial  Code  (Act  March  3, 1911,  chap. 
231,  36  Stat,  at  L.  1101,  Oomp,  Stat  §  1033,  5  Fed.  Stat.  Anno' 
P.U.R.1919B. 


Digiti: 


zed  by  Google 


RAILROAD  COMRS.  v.  BURLESON  469 

2d  ed.  p.  486).  It  is  long  judicially  established  that  where  the 
title  or  right  set  up  by  the  party  may  be  defeated  by  one  con- 
struction of  the  law  of  the  United  States,  or  sustained  by  the 
opposite  construction,  it  involves  distinctly  a  Federal  question 
(Macon  Grocery  Co.  v.  Atlantic  Coast  Line  E.  Co.  215  U.  S. 
501,  54  L.  ed.  300,  30  Sup.  Ct.  Eep.  184),  and  it  requires  only 
a  fair  interpretation  of  the  pleader's  case,  made  by  the  bill,  to 
determine  Aat  the  right  or  relief  depends  upon  a  construction 
of  the  proviso  contained  in  the  resolution.  A  case  arises  under 
the  law  of  the  IJnited  States,  when  it  arises  out  of  the  implication 
of  the  law.  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  K.  Co.. 
supra,  and  cases  cited.  It  follows,  therefore,  inevitably  that  the 
Postmaster  General  may  object  to  the  venue  of  the  present  suit, 
and  this  right  to  be  sued  in  the  district  of  which  he  is  an  in- 
habitant was  in  no  wise  affected  by  the  theory  of  the  %ill,  that 
the  local  officers  of  the  telephone  company  are  his  agents,  and 
are  at  his  instance  committing  the  wrongs  complained  of.  It 
is  true  that  it  was  held  by  the  supreme  court,  in  Osbom  v.  Bank 
of  United  States,  9  Wheat.  788,  6  L.  ed.  204,  that  if  the  person 
who  is  the  real  principal,  and  who  is  the  true  source  of  the 
mischief,  by  whose  power  and  for  whose  advantage  it  is  done,  be 
himself  above  the  law,  and  exempt  from  all  judicial  process,  it 
would  be  subversive  of  the  best-established  principles  to  say  that 
the  law  could  not  afford  the  same  remedy  against  the  agent  em- 
ployed in  doing  the  wrong  which  it  would  afford  against  him, 
could  he  be  joined  in  the  suit.  But  in  that  case,  as  distinguished 
from  this,  the  principal  was  the  state  of  Ohio,  not  amenable  to 
process,  and  here  it  is  an  administrative  officer  of  the  govern- 
ment, attempting,  according  to  charges  of  the  bill,  an  unlawful 
usurpation  of  authority.  It  was  observed  in  the  Osbom  Case, 
supra,  if  the  party  before  the  court  would  be  responsible,  why 
may  not  he  be  restrained  from  its  commission,  if  no  other  party 
can  be  brought  before  the  court.  Yet,  if  the  agents  of  the  party 
riot  before  the  court  would  be  responsible  for  the  injury,  they 
njight  be  restrained  if  no  other  party  was  legally  accessible. 
Fpon  the  authority  of  the  decision  of  the  Osborn  Case,  supra, 
there  are  presented  here  two  insuperable  difficulties  to  jurisdic- 
tion :  First,  the  Postmaster  General  is  a  proper  party,  and  may 
he  sued  in  the  proper  jurisdiction;  secondly,  the  answer  and 
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exhibits  of  the  telephone  company  make  a  complete  dieclaimer  of 
any  connection,  by  agency  or  otherwise,  with  the  present  Federal 
administration  of  the  telephone  lines  within  the  jurisdiction  of 
the  court.  The  contract  attached  as  an  exhibit  to  the  answer 
supports  this  contention.  It  is  true  that  the  affidavit  of  Commis- 
sioner Blitch,  exhibited  with  the  bill,  affirms  "that,  so  far  as 
deponent  knows  and  has  ascertained,  there  is  no  supervisor  for 
Florida  of  the  properties  of  the  Southern  Bell  Telephone  & 
Telegraph  Company;  that  in  all  other  matters  relating  to  the 
regulation  of  the  properties  of  the  Southern  Bell  Telephone  & 
Telegi-aph  Company,  within  the  jurisdiction  of  the  Railroad  Coin- 
missioners  of  Florida,  the  same  officials  of  the  Southern  Bell 
Telephone  &  Telegraph  Company  have  appeared  before  the  Rail- 
road Commissioners  of  Florida  in  the  same  manner  since  the 
govemigent  control  and  operation  of  said  properties  as  prior 
thereto;"  and  further,  in  substance,  that  the  Postmaster  Qen- 
eral's  order  2495,  putting  into  effect  the  rate  of  the  former,  was 
transmitted  to  the  Railroad  Commissioners  by  J.  Eppes  Bro^m^ 
first  Vice  president  of  the  Southern  Bell  Telephone  &  Telegraph 
Company. 

This  conduct  and  representation  of  the  vice  president  of  the 
company  is  not  inconsistent,  in  the  view  of  the  court,  with  the 
showing  of  the  exclusive  control  of  the  government,  made  by  the 
answer  and  exhibits. 

From  what  is  disclosed  by  the  record,  it  is  patent  that  the 
Bell  Telephone  system,  for  the  time  being,  is  a  govemmental 
agency,  under  the  control  and  supervision  of  the  Postmaster  Qen- 
oral,  and  the  agents  and  employees  of  the  telephone  company  in 
a  sense  are  loaned  to  Federal  control,  and  the  company  is  not 
responsible  for  the  regulations,  or  attempted  regulations,  com- 
plained of  in  the  bill. 

It  follows,  therefore,  that  the  BeU  Telephone  Company  is  not 
a  proper  party  to  the  bill,  and  as  to  it  the  bill  should  be  dismissed* 
As  to  the  defendant  Burleson,  in  the  absence  of  his  consent,  the 
court  is  without  jurisdiction,  and  the  bill  must  be  dismissed  as 
to  him. 
P.U.R.1919B. 
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Y7JM^XnrED  STATES  DISTRICT  COURT,  N.  D.  CALIFORNIA,  SECOND 

DIVISION. 

NAPA  VALLEY  ELECTRIC  COMPANY 

V. 

BAILBOAD  COMMISSION  OF  CALIFORNIA  et  aL 

[No.  396.] 

(267  Fed,  197.) 

and  review  ^  Commission  order  ^  Nature  of  review. 

1.  A  strictly  judicial  review  is  contemplated  by  §  6T  of  the 
California  Public  Utilitiee  Act,  authorizing  the  party  aggrieved  by  a 
decision  of  the  Commission  to  apply  to  the  supreme  court  to  determine 
^v^hether  the  Commission  has  regularly  pursued  its  authority. 

judicata  ^  Review  "by  a  state  court  —  Action  in  Federal  court, 

2.  A  public  service  corporation  having  had  its  day  in  a  state 
<20urt  to  review  a  Commission  decision,  on  the  ground  that  such 
<lecision  deprived  it  of  its  constitutional  rights,  and  having  failed  to 
^assert  its  right  of  appeal  to  the  Supreme  Court  of  the  United  States, 
c2annot  maintain  a  suit  for  injunction  involving  the  same  parties  and 
^CJie  same  issues  in  a  Federal  court,  since  the  controversy  is  re« 
judicata* 


!«!  and  review  —  Choice  of  courts. 

Rule  as  to  choice  of  courts  for  review  of  Commission  decision  in- 
'^'olTing  Federal  constitutional  question,  p.  47S. 

[March  31,  1919.] 

SxjiT  for  injunction  by  the  Napa  Valley  Electric  Company 
^^^ixist  the  Eailroad  Commission  of  California;  dismissed. 

-A^ppearances :  U'Ren  &  Beard,  of  San  Francisco,  California, 
*oir  plaintiff;  Douglas  Brookman,  of  San  Francisco,  California, 
^^^^  defendants. 

^an  Fleet,  District  Judge:     The  plaintiff,  a  public  service 

^^^poration  furnishing  electric  energy  for  power  and  other  pur- 

Posoa,  seeks  to  enjoin  the  enforcement  of  certain  ordei-s  of  the 

^^^endant  Commission  regulating  rates  to  be  charged  for  its 

®^^**^ice  as  being  in  violation  of  its  rights  under  the  contract 

^*a.\xse  of  the  Constitution  of  the  United  States  (art.  1,  §  10, 

^"    1  ^,  and  the  14th  Amendment  thereto. 
"^^-Xt.l919E. 
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Defendants  have  moved  to  .dismiss  the  hill  on  the  ground, 
among  others,  that  it  appears  from  its  averments  that  the  oon- 
troversy  stated  is  res  judicata,  and  I  am  of  opinion  that  the 
motion  must  prevail.  It  appears  from  the  hill  that  after  the 
rendition  of  the  orders  in  question  plaintiff  filed  with  the  defend- 
ant hoard  a  petition  for  a  rehearing  of  the  controversy,  which 
petition  was  upon  consideration  denied ;  and  it  is  alleged :  "That 
thereafter,  and  on  the  20th  day  of  June,  1917,  your  orator  duly 
filed  in  the  supreme  court  of  the  state  of  California  its  petition 
for  a  writ  of  review,  asking  and  praying  that  a  writ  of  review 
iasue  out  of  said  court,  commanding  said  Bailroad  Commission 
to  certify  to  said  court,  on  a  day  named  in  said  writ,  a  full  and 
complete  record  of  all  the  proceedings  leading  up  to  the  making 
of  said  order  and  decision  dated  May  21,  1914,  together  with  said 
order  and  decision  and  your  orator's  application  for  a  rehearing 
thereof,  and  also  a  full  and  complete  record  of  all  the  proceedings 
leading  up  to  the  making  of  said  order  and  decision  dated  No- 
vember 15,  1916,  together  with  said  order  and  decisien  and 
orator's  application  for  a  rehearing  thereof,  and  that  upon  the 
return  of  said  writ,  said  orders  and  decisions  of  the  said  Bailroad 
Commission  he  reversed  and  vacated  and  annulled,  upon  the 
ground  that  said  orders  and  decisions  violate  the  rights  of  your 
orator  under  the  Constitution  of  the  United  States,  and  more 
particularly  its  rights  under  §  10  of  article  1  thereof,  and  under 
§  1  of  article  14  of  the  Amendments  thereto;  that  the  said 
supreme  court  of  the  state  of  California  denied  your  orator's 
said  petition  for  a  writ  of  review,  and  refused  to  issue  a  writ  of 
review,  as  prayed  for  in  said  petition." 

[1]  This  application  was  made -within  the  time  prescribed  by' 
and  in  pursuance  of  §  67  of  the  Public  Utilities  Act  (Stat.  Ex. 
Sess.  1911,  [Cal.]  pp.  18,  55),  which  gives  the  right  to  a  party 
deeming  himself  aggrieved  to  apply  to  the  supreme  court  of  the 
state,  within  thirty  days  after  the  decision  by  the  Commission 
ou  a  petition  for  rehearing,  to  have  "the  lawfulness  of  the  orig- 
inal order  or  decision  or  the  order  or  decision  on  rehearing  in- 
quired into  and  determined;"  that  such  review  "shall  not  be 
extended  further  than  to  determine  whether  the  Commission  has 
regularly  pursued  it^  authority,  including  a  determination  of 
whether  the  order  or  decision  under  review  viol.tes  any  right  of 

P.U.R.1919E. 
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the  petitioner  under  the  Constitution  of  the  United  States  or  of 

^^Q  state  of  OaUf  omia  ;'^  and  that  upon  the  hearing  ^'the  supreme 

^ourt  shall  enjber  judgment  either  affirming  or  setting  aside  the 

^^der  or  decision  of  the  Comxnission.'' 

As  th^  terms  of  the  statute  clearly  import,  the  review  there 

^-J^i^templated  is  strictly  a  judicial  one,  before  the  court  sitting 

\w    its  capacity  as  a  judicial  tribunal,  limited  to  a  consideration 

^   "Vhe  purely  legal  aspects  and  propriety  of  the  act  of  the  Com- 

XSiasaion  under  review,  and  not,  as  in  Prentis  v.  Atlantic  Coast 

Line  R.  Co.  3U  U.  S.  210,  53  J,,  ed.  150,  29  Sup.  CU  Eep-  67, 

as  a  part  of  the  rate-filing  power  of  the  state.    Detroit  &  M.  H. 

Co,  V.  Michigan  K  Commission,  235  U.  S.  402,  69  L.  ed.  288, 

,  35  Sup.  Ct.  Rep.  126;  Palermo  Land  &  Water  Co,  v.  Raiboad 

Commission  (D.  C.)  P,U.R.19X6B,  437,  227  Fed.  708. 

Under  thi9  statute,  when  plaintiff's  petition  for  rehearing  was 
denied^  the  legislative  history  of  the  orders  complained  of  was 
c(Hnp]ete;  the  fipal  step  to  make  them  effective  having  been  taken. 
The  qui^stion  of  their  validity  then  became  a  justiciable  one,  and 
plaintiff  could  at  once  proceed  to  test  that  question  in  the  courts. 
Palermo  Land  &  Water  Co.  v.  Railroad  Commission,  supra.  For 
that  purpose  plaintiff  was  Itt  liberty  to  proceed  either  in  the 
state  court,  as  it  did,  or  in  this  court;  since  the  state  statute,  even 
if  so  intended,  could  not  restrict  or  abridge  its  right  tQ  invoke 
the  juriadiction  of  the  latter  court  in  any  case  falling  within  its 
jurisdiction.  It  chose  to  present  its  case  to  the  state  court,  and, 
as  we  have  seen,  upon  the  same  questions  of  right  as  those  pre- 
sented here.  That  court  was  in  all  respects  as  competent  and  as 
much  under  obligation  to  protect  those  rights,  constitutional  or 
otherwise,  as  this  court ;  and  it  will,  of  course,  be  presumed  that 
it  kept  that  obligation  in  view  in  passing  upon  plaintiff's  applica- 
tion. 

[2]  In  this  state  of  the  case  I  am  unable  to  perceive  how  the 
objection  that  the  action  of  the  state  court  is  conclusive  of  the 
controversy,  and  that  plaintiff  is  now  precluded  from  bringing 
the  same  grievance  here,  may  be  avoided.  It  has  had  its  day  in 
court.  Detroit  &  M.  R.  Co.  v.  Michigan  R.  Commission,  supra. 
While  it  might  have  sought  a  review  of  the  decision  of  the  state 
court  at  the  hands  of  the  Supreme  Court  of  the  United  States  by 

appropriate  proceedings  under  §  237  of  the  Judicial  Code  (Act 
P.U.R.1919E. 
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March  3,  1911,  chap.  231,  36  Stat,  at  L.  1156,  Comp.  Stat.  § 
1214,  5  Fed.  Stat.  Anno.  2d  ed.  p.  723)— Williams  v.  Bruffy, 
102  U.  S.  248,  256,  26  L.  ed.  135,  137— it  did  not  see  fit  to  do 
so,  and  it  cannot  now  be  heard  to  litigate  the  controversy  anew 
in  this  court.  The  ruling  in  the  Michigan  case  would  seem  to 
be  conclusive  on  this  point.  And  on  the  question  of  the  functions 
of  the  state  court  the  present  case  would  appear  to  fall  more 
clearly  within  the  rule  there  announced  than  the  case  there  pre- 
sented, by  reason  of  the  less  explicit  language  of  the  Michigan 
statute,  leaving  the  question  seriously  open  to  construction.  Here 
the  explicit  limitatibns  found  in  the  California  act  as  to  the 
purpose  and  extent  of  the  review  by  the  state  court  leave  no 
possible  room  for  construction. 

The  contention  by  plaintiff  that  the  ruling  of  the  state  court 
is  not  a  proper  predicate  for  invoking  the  doctrine  of  res  jxidicata, 
in  that  it  is  not  a  judgment  "on  the  merits,"  but  purely  a  n^ati  ve 
determination  or  refusal  to  assume  jurisdiction,  is  unsound.  We 
ATB  bound  to  assume,  if  we  accept  the  averments  of  the  bill,  that 
the  petition  put  that  court  in  full  and  complete  possession  of  all 
the  facts  upon  which  it  relies  here  (Detroit  &  M.  R.  Qo.  v. 
Michigan  R.  Commission) ;  and,  that  being  true,  the  denial  of 
the  petition  was  necessarily  a  final  judicial  determination  (Wil- 
liams V.  Bruffy,  supra),  based  on  the  identical  rights  asserted  in 
this  court,  and  it  was  between  the  same  parties.  Such  a  de- 
termination is  as  effectual  as  an  estoppel  as  would  have  been  a 
formal  judgment  upon  issues  of  fact.  Calaf  y  Fugurul  v.  Calaf 
y  Rivera,  232  IT.  S.  371,  58  L.  ed.  642,  34  Sup.  Ct  Rep.  411 ; 
Hart  Steel  Co.  v.  Railroad  Supply  Co.  244  IT.  S.  294,  299,  61 
L.  ed.  1148,  1153,  37  Sup.  Ct.  Rep.  506.  Nor  is  it  material 
that  the  reasons  for  the  conclusion  reached  by  the  court  are  not 
given.  We  are  not  concerned  with  the  reasoning,  but  only  with 
the  judgment;  and  it  must  be  assumed  in  support  of  the  latter 
that  upon  the  facts  presented  to  it  the  state  court  upon  due  con- 
sideration reached  the  conclusion  that  plaintiff's  rights  had  not 
been  violated.  Hart  Steel  Co.  v.  Railroad  Supply  Co.  and  Wil- 
liams V.  Bruffy,  supra. 

Lastly,  it  is  an  unwarranted  assumption  that  the  doctrine  in- 
voked is  one  of  a  highly  technical  character,  to  be  reluctantlv 
enforced.    As  stated  in  the  Hart  Steel  Co.  Case:    "This  doctrine 

P.U.R.1919E. 
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technical  time  than  onrs.    It  is  a  rule  of 


t^  e^  judicata  is  not  a  mere  matter  of  practice  or  procedure, 
a\v  ^^^^^  from  a  more  technics 

^M^amental  and  substantial  justice,  *of  public  policy  and  of 
pfwate  peace,'  which  should  be  cordially  regarded  and  enforced 
by  the  courts,  to  the  end  that  rights  once  established  by  the  final 
judgment  of  a  court  of  competent  jurisdiction  shall  be  recognized 
by  those  who  are  bound  by  it  in  every  way,  wherever  the  judg- 
ment is  entitled  to  respect.  Kesskr  v.  Eldred,  206  U.  S.  285, 
51  L.  ed.  1065,  27  Sup.  Ct  Eep.  611." 
It  results  that  the  bill  must  be  dismissed ;  and  it  is  so  ordered 


FliORtDA  StFPItEim  OOI7RT* 

FLOBIDA  EAST  COAST  RAILWAY  COMPANY 

V. 

STATE  BY  FLORIDA  RAILROAD  COMMISSIONERS. 

(— Fla.  — ,  82  So.  136.) 

CansUtutional  law  —  Reparation  —  Jury  trial  —  Court  jurisdiction. 

Chapter  5616,  Laws  of  Florida  1907,  which  authorizes  the  Rail- 
road Commissioners  by  their  special  counsel  in  the  name  of  the  state 
to  commence  a  suit  in  chancery  against  any  railroad  company  to  oom- 
pel  an  accounting  for  and  refunding  of  any  money  exacted  from  the 
patrons  of  the  road  by  the  company  in  violation  of  a  rule  or  rate  pre- 
scribed by  the  Railroad  Commissioners,  is  not  invalid  as  being  in 
conflict  with  §  3  of  the  Bill  of  Rights  of  the  Constitution  of  the  state, 
securing  the  right  of  trial  by  jury,  nor  does  it  violate  |  11  of  article 
5  of  the  Constitution,  conferring  jurisdiction  upon  the  circuit  courts. 

[May  6,  1919.] 

Headnote  by  the  Court. 

Appeal  from  Circuit  Court,  Duval  County,  D.  A.  Simmons, 
Judge,  in  which  a  demurrer  to  a  bill  by  the  state  of  Florida  by 
the  Florida  Railroad  Commissioners  against  the  Florida  East 
Coast  Railway  Company  to  discover  overcharges  was  overruled; 
affirmed. 

Appearances:     W.  A.  Blount,  of  Pensacola,  for  appellant; 

Dozier  A.  De  Vane,  of  Tallahasse,  for  appellee. 
P.U.R.1919E. 
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Ellis,  J.:  The  state  of  Florida,  by  the  Railroad  Commi* 
sioners,  brought  its  bill  in  chancery  against  the  Florida  East 
Coast  Railway  Company  under  the  provisions  of  chapter  5616, 
Laws  of  Florida  1907,  to  compel  the  railroad  company  to  dis- 
cover and  set  forth  the  names  of  all  persons  against  whom  it 
had  made  overcharges  in  violation  of  rule  19  prescribed  by  th«3 
Railroad  Commissioners,  and  the  amount  of  such  overcharges 
between  October  12,  1912,  saA  the  15th  day  of  November,  1916, 
and  that  the  railroad  company  be  required  to  make  payment  of 
the  amounts  so  discovered  to  be  due  in.  accordance  with  the  pro- 
visions of  the  said  act  of  the  legislature. 

The  railroad  company  by  its  solicitors  demurred  to  the  bill 
upon  several  grounds,  two  of  which  are  argued,  viz: 

"2b.  That  the  said  statute,  so  far  as  it  purports  to  authorize 
the  bill  in  chancety  to  compel  paymjent^  is  ia  violation  of  §  3 
of  the  Bill  of  Rights  of  the  Constitution  of  the  state  of  Florida, 
which  provides  that  the  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever." 

"2c.  That  the  attempt  by  said  statute  to  create  a  jurisdiction 
in  the  courts  of  equity  of  the  state  of  Florida  to  require  the  pay- 
ment therein  required  under  the  circumstances  therein  stated 
is  in  violation  of  the  provisions  of  the  Constitution  of  the  state 
of  Florida  conferring  jurisdiction  upqn  the  courts  of  Florida  in 
eases  in  equity.*' 

The  provisions  of  the  act  under  which  this  suit  is  brought 
authorizes  the  Railroad  Commissioners  by  their  special  counsel 
in  the  name  of  the  state  to  commence  a  suit  in  chancery  against 
any  railroad  company  to  compel  the  accounting  for  and  refunding 
of  any  money  exacted  in  violation  of  any  rule  or  rate  <rf  the 
Commissioners,  and  in  cases  where  the  railroad  company  shall 
liave  become  indebted  or  liable  for  damages  to  a  large  number  of 
])ersons  by  reason  of  its  failure  to  abide  by  or  comply  with  the 
provisions  of  any  rule,  rate,  or  regulation  of  the  Commissioners, 
the  statute  requires  the  Commissioners  to  demand  of  the  carrier, 
by  written  notice  served  upon  it,  a  discovery  of  the  names  of  all 
such  persons,  and  an  accounting  and  payment  to  all  such  persons 
of  all  such  indebtedness  or  damages.  And  if  the  carrier  refuses 
or  shall  fail  to  make  such  accounting  and  payment  within  sixty 
days  after  such  notice  served,  it  becomes  the  duty  of  the  Com- 

r.U.R.1919E. 
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misftioners  imder  the  statute  to  institute  proceedings  in  man- 
damiis  or  ihandatory  injunction  against  such  carrier  to  compel 
the  making  of  such  accountings  and  payments.  The  act  also 
makes  provision  for  the  payment  of  costs^  aMorney's  fees,  and 
expenses  of  such  proceedings,  and  distribution  by  the  court  of 
the  money  paid  over  to  the  proper  persons. 

The  bill  alleges  that  in  September,  1912,  the  Bailroad  Com- 
missioners adopted  and  promulgated  rule  19,  which  affected  intra- 
state shipments  of  frei^t  passing  over  two  or  more  lines,  and 
cot  governed  by  rule  1.    The  rule  provided  that  no  railroad  which 
is  a  party  to  the  haul  should  charge  or  receive  for  its  services  in 
connection  with  such  shipaients  more  than  its  maximum  rate  for 
the  distance  hauled  by  it,  less  10  per  cent,  where  the  entire  haul 
is  over  two  lines,  nor  more  than  its  maximum  rate,  less  20  per 
cent,  where  the  entire  haul  is  over  three  or  more  lines,  nor  in  any 
instance  more  than  the  published  rate  applicable  fot  the  same 
movement  when  hauled  as  a  mie-line  haul,  but  any  such  rate 
collected  or  received  by  any  sudi  roads  as  above  prescribed  may 
be  divided  among  themselves  by  the  parties  to  any  such  rate  in 
such  proportion  as  may  be  agreed  upon  by  them.    It  is  alleged 
that  the  rule  became  effective  October  22,  1912 ;  that  the  defend- 
ant, a  common  carrier,  was  subject  to  the  provisions  of  the  rule, 
but  refused  to  put  it  into  effect,  and  the  Bailroad  Ck)minission6rs 
obtained  from  this  court  a  writ  of  mandamus  against  the  defend- 
ant to  compel  its  obeyance  of  the  rule,  alkl  the  defendant  put  the 
rule  into  effect  upon  its  line  on  November  15, 1916^    It  is  alleged 
that  the  defendant  between  October  22,  1912,  and  November  15, 
191&,  collected  on  eadbi  and  every  shipment  of  freight  over  its 
line  the  maximum  rate,  without  making  the  10  and  20  per  cent 
1  eduction  as  required  by  the  rule,  and  thus  beeazne  indebted  to 
a  large  number  of  persons  in  various  amounts,  the  agigregate  of 
which  is  many  thousands  of  dollars* 

It  is  all^d  that  ia  Januaiy,  1917,  the  defendant  not  having 
paid  the  overcharge  or  amouioita  so  illegally  collected  by  it  from 
the  shippers,  the  Commissioners  served  notice  in  writing  upon 
the  defendant  under  the  provisions  of  chapter  5616,  Laws  of 
1907,  to  discover  the  names  of  all  suda  persons  who  had  been 
overcLai^ed  between  the  dates  named,  and  an  accounting  and 
payment  to  them  of  the  indebtedness  due  in  that  behalf.  That 
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sixty  days  have  elapsed  since  such  notice  was  served  upon  the 
defendant,  and  it  has  failed  and  refused  to  make  the  accounting 
provided  for  by  the  statute,  and  disputes  and  denies  the  authority 
of  the  Commissioners  to  demand  the  discovery  or  the  accounting. 
The  prayer  is  that  the  defendant  be  commanded  to  discover  the 
names  of  the  persons  for  whom  it  has  carried  any  commodity 
between  October  22,  1912,  and  November  15,  1916,  subject  to 
rule  19,  and  set  forth  the  amount  it  has  charged  each  and  every 
shipper  or  consignee  of  commodities  subject  to  the  provisions  of 
the  rule  between  such  dates  without  making  the  reductions  pro- 
vided by  it,  and  that  the  defendant  be  compelled  to  make  pay- 
ment of  each  and  every  of  said  amounts  so  discovered  to  be 
due,  etc. 

The  purpose  of  the  statute  under  which  this  proceeding  was 
brought  is  to  command  the  Commissioners  to  maintain  a  bill  in 
chancery,  in  behalf  of  the  patrons  of  the  railroad  who  have  been 
subjected  to  overcharges  by  it  on  shipments  of  freight  over  its 
line  because  of  the  violation  by  the  railroad  of  a  rate  prescribed 
for  the  transportation  of  such  freight,  for  restitution  of  such  over- 
charges. The  statute  makes  the  Bailroad  Commissioners  the 
representatives  of  the  shippers  who  have  been  wrongfully  over- 
charged for  the  service  rendered,  for  the  purpose  of  compelling 
the  restitution  to  the  shippers  by  the  railroad  guilty  of  such  mis- 
conduct, of  the  money  thus  illegally  exacted  from  the  shippers 
for  the  service  rendered. 

The  facts  as  disclosed  by  the  bill  and  admitted  by  the  demurrer 
present  a  case  where  a  railroad  corporation  which  is  engaged  in 
the  business  of  a  common  carrier  of  freight  has  for  a  long  period 
of  time  collected  on  each  and  every  shipment  of  freight  over  its 
line  an  amount  of  money  for  each  service,  in  excess  of  the  rate 
prescribed  by  law  for  such  service.  In  other  words,  the  railroad 
corporation,  which  is  in  the  last  analysis  a  trustee  of  properties 
dedicated  to  the  public  use,  and  bound  under  the  law  to  carry 
for  reasonable  compensation  the  property  of  persons  who  ofier 
the  same  for  transportation,  has  unlawfully,  and  in  disregard 
of  a  reasonable  rate  fixed  by  law  for  the  service,  exacted  from 
many  persons  who  offered  to  it  freight  for  transportation  a  sum 
of  money  from  each  in  excess  of  the  rate  definitely  fixed  by  au- 
thority of  law  for  such  service, 
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At  common  law  an  action  could  be  maintained  to  recover  from 
a  carrier  an  overcharge  exacted  by  it  for  a  service  rendered.  The 
question  of  the  reasonableness  of  the  price  charged  for  the  service 
was  determined  by  the  jury.  In  such  case  that  was  the  jury's 
only  function.  Where,  however,  a  rate  is  fixed  by  law  for  a  par- 
ticular service,  the  question  of  the  reasonableness  of  the  rate  is 
not  an  open  one.  That  has  already  been  ascertained  and  settled 
by  authority  of  law.  In  an  action  therefore  to  recover  an  over- 
charge above  the  rate  fixed  by  law,  there  would  be  no  duty  what- 
soever for  the  jury  to  perform ;  therefore  no  necessity  for  a  jury. 
The  transportation  of  the  goods  by  the  carrier  being  admitted, 
the  legal  rate  to  be  charged  for  the  service  being  definitely  fixed, 
and  the  amount  actually  charged  being  admitted,  there  would  be 
no  question  of  fact  for  the  jury  to  decide.  Order  No.  19  of  the 
liailroad  Commissioners  entitled  shippers  to  the  benefit  of  the 
rates  thereby  established.  In  the  mandamus  proceedings  to  com- 
pel the  defendant  to  put  the  order  into  effect  upon  its  road  the 
burden  was  upon  the  defendant  to  show  that  the  rate  prescribed 
was  inadequate.  It  failed  to  sustain  this  burden,  thereby  show- 
ing that  its  failure  to  observe  the  order  was  unlawful.  The 
money  which  it  exacted  from  its  patrons  therefore  in  excess  of 
the  rate  prescribed  was  an  unlawful  exaction.  It  was  demanded 
by  the  defendant  of  the  shippers  pending  the  proceedings  to 
enforce  the  order.  The  shippers  could  do  nothing  but  comply 
with  the  unlawful  demand  pending  the  mandamus  proceedings 
to  enforce  the  order  instituted  for  their  benefit. 

The  situation  is  similar  to,  if  not  identical  with,  the  case  in 
which  one  against  whom  an  erroneous  judgment  or  decree  has 
been  made  surrenders  to  his  adversary  property  under  such  judg- 
ment or  decree.  In  such  case,  in  the  event  of  a  reversal  of  the 
judgment  or  decree,  he  is  entitled  to  be  restored  by  his  adversary 
to  that  which  he  lost  thereby.  This  right,  said  Mr.  Justice  Pitr- 
ney,  in  the  case  of  Arkadelphia  Mill.  Co.  v.  St.  Louis  South- 
western K.  Co.  249  U.  S.  134,  63  L.  ed.  — ,  P.U.E.1919C,  710, 
39  Sup.  Ct  Eep.  237,  is  well  founded  in  equity.  The  doctrine, 
6aid  he,  has  been  most  fuUy  recognized  in  the  decisions  of  the 
Supreme  Court  of  the  United  States.  In  Northwestern  Fuel 
Co.  V.  Brock,  139  U.  S.  216,  35  L.  ed.  161,  11  Sup.  Ot.  Eep. 
523,  the  plaintiff  recovered  judgment  for  a  certain  amount  against 
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the  defendant  Afterwards  the  judgment  was  reserved  by  the 
Supreme  Court  of  the  United  States  for  want  of  jurisdiction, 
lu  the  meantime  the  plaintiff  had  collected  certain  sums  on  the 
judgment.  The  circuit  court  after  reversal  of  the  judgment 
rj  rdered  restitution.  The  order  was  affirmed.  Mr.  Justice 
Brewer,  concurring,  said  that  he  had- thought  the  law  to  be 
otherwise,  and  that  the  circuit  court,  being  without  jurisdiction 
to  render  the  judgment  for  the  plaintiif,  was  equally  without 
jurisdiction  to  render  judgment  in  favor  of  the  defendant  against 
the  plaintiff  for  reBtitution.  But,  said  he,  "the  result  is  so 
manifestly  equitable,  I  am  glad  to  know  that  I  was  mistaken." 

It  is  true  that  in  the  case  last  cited  the  order  of  restitution 
was  made  by  the  court  in  which  the  erroneous  judgment  was 
entered,  and  that  the  order  of  restitution  was  made  upon  the 
principle  that  the  court  had  the  inherent  power  by  order  to  connect 
its  own  errors.  The  proceeding  to  enforce  the  restitution,  said 
Mr.  Justice  Field,  speaking  for  the  court,  is  under  the  control 
of  the  court;  the  only  requisite  being  that  the  opposite  party 
shall  be  heard. 

Under  the  English  law  the  party  against  whom  the  erroneous 
judgment  was  entered  was  entitled  to  restitution  without  a  scire 
facias,  where  there  was  a  certainty  of  what  was  lost  See  the 
autliorities  cited  in  Northwestern  Fuel  Co.  v.  Brock,  supra. 

In  the  case  of  Cullen  v.  Seaboard  Air  Line  R.  Co.  63  Fla.  122, 
58  So.  182,  this  court  said :  "The  common-law  right  to  recover 
freight  charges  collected  in  excess  of  reasonable  rates  is  essentially 
different  from  the  right  of  action  given  by  the  statute  to  recover 
charges  in  excess  of  rates  fixed  by  the  Railroad  Commissioners, 
together  with  expenses  incurred  in  the  recovery." 

The  point  of  essential  difference  lies  in  the  question  of  reason- 
ableness of  the  rate  which  in  the  common-law  action  must  be 
determined  by  a  jury  before  the  amount  to  be  recovered,  if  any 
amount  may  be  recovered,  can  be  determined ;  but  in  the  right 
of  action  given  by  the  statute  the  reasonableness  of  the  rate  is 
determined  by  law.  There  is  a  certainty  ef  what  amount  is  to 
be  recovered.  It  is  to  be  ascertained  by  mathematical  calculation. 
The  finding  of  a  jury  one  way  or  the  other  could  have  no  effect 
upon  the  amount  to  be  recovered.  It  is  the  differaice  between 
what  the  defendant  actually  charged  for  the  service  and  what 
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it  ahoold  have  charged  under  the  rola  These  figures  are  to  be 
furnished  by  the  defendant  from  its  own  books  and  records.  As 
we  have  said,  there  is  no  question  of  fact  to  be  settled.  The 
shipments  were  made,  the  rate  was  paid,  the  rule  was  ignored, 
the  exoess  charged,  and  the  amount  thus  overcharged,  is  a  matter 
of  subtraction  of  a  less  sum  from  a  greater.  What  possible 
function  could  a  jury  perform  in  such  an  investigation? 

If  it  is  considered  that  the  right  secured  by  the  statute  to 
demand  the  accounting  and  restitution  has  the  effect  directly  or 
by  implication  to  enlarge  the  chancery  jurisdiction  of  circuit 
courts,  it  i3  not  such  an  enlargement  of  jurisdiction  as  is  for- 
bidden by  the  Constitution,  because  it  does  not  transfer  to  the 
courts  of  equity  a  cause  in  which  the  defendajit  is  entitled  to  a 
trial  by  jury.  See  Briles  v.  Bradford,  54  Fla.  501,  44  So.  937; 
Wiggins  V.  Williams,  36  Fla.  637,  30  L.RA.  754,  18  So.  859; 
Buckman  v.  State,  34  Fla.  48,  24  L.E.A.  806,  15  So.  697. 

It  is  a  well-recognized  principle,  "established  in  the  juris- 
prudence of  this  country,  that  new  rights  unknown  to  the  com- 
mon-law procedure  of  trial  by  jury  may  be  created  and  provision 
made  for  their  determination  in  the  absence  of  a  jury  without 
nolating  the  constitutional  provision"  for  trial  by  jury.  Wiggins 
V.  Williams,  36  Fla.  637,  30  L.RA.  754,  18  So.  859;  Johnson 
v.  Price,  47  Fla.  265,  86  So.  1031 ;  Hathome  v.  Panama  Park 
Co.  44  Fla.  194,  103  Am.  St.  Eep.  138,  32  So.  812;  Mills  v. 
Britt,  56  Fla.  839,  47  So.  799. 

In  all  essentials  the  case  at  bar  is  similar  to  the  case  of  Arka- 
delphia  Mill.  Co.  v.  St.  Louis  Southwestern  R.  Co.  supra,  in 
Avhich  Mr.  Justice  Pitney  said:  ^^It  is  a  typical  case  for  the 
application  of  the  principle  of  restitution." 

It  is  not  improbable  that  without  the  aid  of  the  statute  equity 
would  take  jurisdiction  to  compel  the  accounting  and  discovery 
f^  axe  of  the  patrons  of  the  railroad  who  had  been  by  its  unlawful 
^liAsy  compelled  to  pay  to  it  a  sum  of  money  on  every  shipment 
^a,<le  by  him  in  excess  of  the  rate  definitely  fixed  by  law.    The 
railroad  company  is  a  quasi  public  corporation.    It  is  engaged 
in  coxxducting  a  public  business ;  it  is  a  trustee  of  properties  dedi- 
cated   to  public  use.    It  has  no  authority,  right,  or  privilege  to 
^s^^A^S^  for  any  service  more  than  the  amount  definitely  fixed  by 
^^;     every  overohaige  is  an  unlawful  exaction  of  money  from 
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its  patrons  who  are  overcharged;  the  road  is  in  duty  Ibound  to 
refund  the  overcharge;  it  is  a  definite  sum,  easily  ascertainable 
from  the  road's  hooks  of  account;  the  transactions  often  involve 
complications  requiring  mathematical  calculation  to  make  dear. 
There  is  no  function  for  a  jury  to  perform,  and  the  patron  of 
the  road  by  every  principle  of  justice  is  entitled  to  restitution. 
Why  should  equity  not  grant  the  relief  ?  "It  is  no  objection  to 
the  exercise  of  jurisdiction  that  in  the  ever-changing  phases  of 
social  relations  a  new  case  is  presented  and  new  features  of 
wrong  are  involved  where  merely  novelty  in  incident,  not  in  prin- 
ciple, appears.  .  .  .  Courts  of  equity  may  not  assume  a 
jurisdiction  which  is  nonexistent,  they  may  amplify  remedies  or 
avail  themselves  of  new  remedies  and  unprecedented  orders  to 
meet  an  emergency  when  such  are  based  on  sound  principles  and 
calculated  to  afford  necessary  relief  without  imposing  illegal 
burdens."    10  R.  C.  L.  263. 

The  decree  appealed  from  is  therefore  affirmed, 

Browne,  Ch.  J.,  and  Taylor,  Whitfield,  and  West^  JJ.,  concur. 


IDAHO  PUBIilO  UTHilTEBS  COMMISSION. 

EE  MACKAY  LIGHT  &  POWEB  COMPANY. 

[Case  F-264;  Order  No.  671.] 

Monopoly  and  competition  —  Municipal  and  other  utditieB  ~  Com* 
fniS8ion  jurisdiction, 

1.  Although  the  Idaho  Commission  has  no  jurisdiction  oyer  mu- 
nicipally owned  utilities,  it  must,  nevertheless,  upon  an  application 
of  an  outside  company  to  serve  the  inhabitants  of  the  city  needing 
additional  service,  consider  which  of  the  proposed  sources  of  supply 
will  best  serve  the  public  convenience  and  necessity. 

Monopoly  and  competition  —  Inadequate  seridce  hy  municipal  uHlity 
—  Admission  of  outside  com^pany. 

2.  An  electric  utility  was  authori^d  to  serve  the  inhabitants  of 
a  city  owning  a  municipal  utility  furnishing  the  same  kind  of  service, 
where,  although  it  was  conceded  that  the  existing  service  was  in- 
adequate, it  appeared  that  the  cost  of  construction  of  a  transmission 
line  necessary  to  enable  the  municipal  utility  to  rendsr  the  service 
would  be  greater  than  the  cost  of  cgmitructing  ths  necessary  line  by 
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the  primte  oompony,  and  thai  the  tommet  Ujm  would  pam  thrdug})  a 
•paraely  and  the  latter  through  a  thick^  settled  territ(Nrj« 

[June  13,  1A19.] 

Application  for  a  certificate  of  convenience  and  necessity  to 
extend  electric  lines  to  the  village  of  Arco  for  the  purpose  of 
supplying  it  with  electric  power;  granted. 

By  the  Conunissian :  This  is  the  application  of  the  Mackay 
Light  &  Power  Company  for  a  certificate  of  public  convenience 
and  necessity  permitting  and  authorizing  it  to  build  a  transmis- 
sion line  from  its  plants  loqated  near  the  village  of  Mackay  in 
Custer  county,  to  the  village  of  Arco  in  Butte  county,  and  to 
famish  electric  service  to  said  village  of  Arco  and  the  territory, 
adjacent  to  such  transmission  line. 

The  application  conforms  to  the  rules  of  practice  and  procedure 
of  the  Commission.  A  notice  of  filing  and  a  copy  of  the  applica- 
tion were  served  on  the  village  of  Arco,  the  Ashton,  St.  Anthony, 
light  &  Power  Company,  which  is  giving  electric  service  at 
Mud  lake  about  46  miles  distant  froip  Arco,  and  the  Idaho  Power 
Company,  which  is  giving  electric  service  at  Blackfoot,  about 
60  miles  distant  from  Arco,  and  each  was  informed  that  it  was 
permitted  to  intervene  in  the  proceeding. 

The  village  of  Arco  filed  a  petition  in  intervention,  denying 
that  the  public  convenience  and  necessity  of  said  village  required 
the  ccmstruction  of  the  transmission  line  proposed  by  applicant, 
and  alleging  that  its  municipally  owned  electric  light  and  power 
plant,  with  suitable  enlargement  and  extension,  would  furnish 
service  to  the  said  village  ai^d  its  inhabitants  for  all  present  and 
future  demands. 

The  matter  was  heard  before  Commissioner  A,  L.  Freehafer 
at  Arco,  on  May  19,  1919. 

From  the  admissions  made  by  the  parties  and  the  evidence 
adduced  at  the  hearing,  it  appears  that  the  applicant  is  an  elec- 
trical corporation  duly  incorporated  under  the  laws  of  the  state 
of  Idaho ;  that  it  owns  and  operates  an  electric  power  plant  having 
a  present  capacity  of  about  100  kilowatts,  located  about  4  miles 
from  the  village  ef  Mackay;  that  applicant  has  made  arrange- 
ments to  build  a  new  plant  with  a  largely  increased  water  head 
and,  when  completed,  will  have  a  capacity  of  300  kilowatts; 
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tbat  the  maximum  capacity  required  to  serve  the  present  demands 
on  applicant's  system  is  100  kilowatts;  that  applicant  proposes 
to  construct  a  transmission  line  of  22,000  volts  capacity  from  its 
proposed  plant  to  the  village  of  Arco,  a  distance  of  approximately 
26  miles ;  that  applicant  is  able  to  finance  its  proposed  improve- 
ments and  construction;  and  that  the  time  required  to  complete 
such  improvements  and  construction  is  six  months. 

It  further  appears  that  the  village  of  Arco,  intervener,  is  a 
municipal  corporation  and  is  the  cotinty  seat  of  Butte  county; 
that  it  owns  and  operates  an  electric  light  and  power  plant  of 
about  30  kilowatts  capacity,  the  motive  power  being  a  37^  horse- 
power oil  engine,  and  a  distribution  system  in  the  village ;  that 
the  applicant  has  offered  to  purchase  such  part  of  said  municipal 
system  as  could  be  used  in  connection  with  its  proposed  service. 

Intervener  admits  that  itd  present  electric  service  is  inadequate 
and  unsatisfactory,  and  that  it  is  seeking  electric  current  from 
some  othei*  source. 

i  It  appears  that  intervener  has  called  a  bond  election  for  Tune 
17,  1919,  to  pass  upon  a  proposal  to  issue  municipal  bonds  in  the 
sum  of  $50,000,  the  proceeds  of  such  issue  to  be  used  in  building 
a  transmission  line  to  connect  with  the  Mud  lake  substation  of 
the  Ashton,  St.  Anthony  Light  &  Power  Company,  a  distance 
of  about  46  miles ;  that  intervener  has  an  offer  from  said  com- 
pany to  sell  power  at  wholesale  at  its  said  Mud  lake  substation 
to  intervener  at  3  cents  per  kilowatt  hour,  and  that  it  proposes 
to  secure  its  electric  current  from  that  source. 

[1,  2]  The  Commission  has  no  jurisdiction  over  municipally 
owned  utilities,  and  has  nothing  to  do  with,  the  granting  of  mu- 
nicipal franchises,  but  under  the  law,  public  utilities  must  secure 
from  the  Commission  a  certificate  of  public  convenience  and 
necessity  as  a  condition  precedent  to  applying  for  a  franchise  in 
new  territory;  and  since  it  is  admitted  that  the  public  con- 
venience and  necessity  of  the  village  of  Arco  and  its  inhabitants 
require  electric  current  from  some  source  other  than  the  existing 
municipal  plant,  it  devolves  upon  us,  in  passing  upon  this  ap- 
plication, to  consider  which  of  the  proposed  sources  of  supply  of 
electric  current  will  best  serve  the  public  convenience  and  neces- 
sity. 

The  testimony  shows  that  the  proposed  transmission  line  of  the 
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a{>plicant  will  pass  through  a  well-settled  country  for  Nearly  its 
entire  length,  including  the  village  of  Moore,  and  that  it  will 
be  possible  to  serve  a  considerable  population, in  addition  to  the 
village  of  Arco  and  its  inhabitants.  The  Commission  must  take 
into  consideration  the  convenience  and  necessity  of  these  people, 
and  we  believe  that  the  village  of  Arco  should  likewise  be  so 
interested.  On  the  other  hand,  the  transmission  line  which  inter- 
vener proposes  to  construct  to  Mud  lake  will  pass,  for  the  most 
I>art,  through  barren  or  uninhabited  territory,  and  the  construc- 
tion expense  and  upkeep  of  this  line  must  be  borne  by  the  in- 
habitants of  Arco  practically  alone. 

The  Commission  is  further  constrained  to  favor  the  Mackay 
source  of  power  by  the  fact  that  the  Arco  territory  is  within  the 
natural  field  of  the  applicant  company.  Its  only  market  is  the 
village  of  Mackay,  the  village  of  Arco,  and  the  intervening  ^nd 
surrounding  territory,  and  it  appears  that  it  has  sufficient  power 
available  to  supply  that  territory  for  many  years  to  come,  and 
the  length  of  transmission  line  required  is  26  miles,  while  the 
Ashton  &  St  Anthony  Power  Company  has  tributary  to  its 
present  operations  ample  virgin  territory  for  expansion  and 
development,  and  the  length  of  line  necessary  to  reach  this  ter- 
ritory is  46  miles. 

From  the  standpoint  of  economy  the  Commission  believes  the 
facts  all  support  the  Mackay  source  for  current.  The  testimony 
is  clear  that  the  transmission  line  to  Mud  lake  cannot  be  built 
for  less  than  $60,000.  The  necessary  transformer  or  substation 
equipment,  plus  the  investment  in  the  distribution  system  in  the 
village  of  Arco,  will  make  the  necessary  total  investment,  at  a 
very  lojv  estimate,  $70,000  to  furnish  the  service  desired.  Inter- 
vener's testimony  shows  that  the  receipts  from  the  municipally 
owned  plant  amount  to  only  $2,701.33  per  annum.  Depreciation 
and  interest  alone  on  a  $70,000  investment,  without  any  allow- 
ance for  the  cost  of  current  and  operating  expenses,  will  amount 
to  over  $7,500  per  annum.  Transmission  line  and  distribution 
system  loss  will  be  considerable,  and  the  present  expense  of 
operating  and  maintaining  the  distribution  system  will  be  very 
greatly  increased  by  adding  a  long  transmission  line  and  trans- 
former or  substation  equipment.  The  Commission  will  not  at- 
tempt at  this  time  to  estimate  the  cost  per  kilowatt  hour  to  the 
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oonsumeirs  in  Arco  from  the  proposed  Mud  lake  connectdon,  bat 
we  beliere  the  cost  will  be  much  huLgher  than  the  cost  of  the 
Mackay  service.  ^AppUcapt  claims  its  total  investmenty  iuclud- 
ing  the  proposed  new  pUnt  and  the  Arco  service,  would  be 
approximately  $76,000.  The  upkeep  and  return  on  this  invest- 
ment would  be'  distributed  over  Mackay,  Arco,  and  intervening 
and  surrounding  territory. 

FINDINGS. 

1.  That  the  public  convenience  and  necessity  of  the  village  of 
Arco  and  its  inhabitants,  and  of  the  residents  adjacent  to  the 
proposed  transmission  line  of  the  applicant  herein,  require  and 
will  require  electric  service,  and  that  sudi  service  can  best  be 
furnished  by  the  Mackay  Light  &  Power  Company,  appKcant 
herein,  and  that  a  certificate  of  public  convenience  and  necessity 
should  be  issued  to  said  applicant,  Mackay  Light  &  Power  Com- 
pany, as  prayed  for. 

2.  That  said  applicant,  Mackay  Light  &  Power  Company  be  re- 
quired to  increase  the  capacity  of  its  existing  plant,  near  the 
village  of  Mackay,  to  such  an  extent  as  will  provide  ample 
capacity  for  the  proposed  Arco  service  and  intervening  territory. 

3.  That  said  plant  improvement  and  the  proposed  transmission 
line  to  the  village  of  Arco  should  be  completed  and  ready  for 
service  on  or  before  six  months  after  the  granting  of  a  franchise 
by  said  village. 


TI/IilNOIS  SUPRBBfE  COURT. 

SCHILLER  PIANO  COMPANY 

v. 

ILLINOIS  NORTHERN  UTILITIES  COMPANY. 

[No.  12,712.] 
(-*  111.  — ,  123  N.  K,  631.) 

JH9oriminati€m  —  Common  law  —  Contriict, 

1.  A  tale  of  a  spedfled  amount  of  water  power  to  an  electrical 
utility,  in  consideration  of  a  supply  of  a  specified  amount  of  electrio 
power,  is  not  unfairly  discriminatory  at  common  law. 
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IH9oriminatian  —  EleiOric  service  in  canHdei 
Validity  under  VHliHeB  Act. 

2.  A  contract  for  the  Bale  of  a  specific 
to  an  electrical  utility  in  consideration  of 
Amount  of  electric  power,  Talid  at  common  l 
by  the  Illinois  Public  Utilities  Act,  since 
jurious  to  the  public  welfare  for  the  protec 
adopted. 

Inunction  —  Contraet  for  electric  eervioe  —  « 

3.  A  bill  alleging  a  contract  to  furnish 
power  in  consideration  for  the  supply  to 
specified  amount  of  electric  power,  and  the 
continue  to  fulfil  such  agreement,  state  sui 
injunction  against  the  discontinuance  of  sue 

[June  18,  1919.] 

Appeal  from  Circuit  Court,  Ogle  Ooi; 
Judge,  from  a  decree  dissolving  a  tempon 
missing  the  originkl  bill  in  a  suit  by  the  Sc 
against  the  Illinois  Northern  Utilities  Cc 
discontinuance  of  electric  service  provide 
versed  and  remanded. 

Appearances:    J.  0.  Seyster,  of  Oregc 
lant;  Francis  Bacon,  of  Oregon,  Illinois, 
son,  of  Chicago,  for  appellee. 

Fatmcr,  J. :  This  appeal  is  prosecuted 
Company  from  a  decree  of  the  circuit  cour 
ing  the  relief  prayed  in  a  bill  filed  by  th( 
pany  against  the  Illinois  Northern  Utilit 
missing  the  bill  for  want  of  equity. 

The  bill  alleged,  in  substance,  that  app( 
for  more  than  twenty  years,  engaged  in  the 
at  Or^on,  Illinois,  at  the  west  end  of  a  d« 
Rock  river  for  the  purpose  of  furnishing 
various  manufacturing  enterprises.  The  - 
924  feet  long  and  of  sufficient  height  to  c 
equal  to  l,000-hor8e  power.  December  28, 
117-horse  power  created  by  said  dam, 
entered  into  a  contract  with  the  Oregon  Po 
appellant  sold  and  transferred  its  117-hors 
dam  to  the  Oregon  Power  Company  in 
agreement  of  that  company  to  furnish  the 
P.U.R.1919E. 
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thereafter,  at  its  factory,  with  90  kilowatts  of  electrical  power 
free  of  charge,  and  all  power  furnished  appellant  in  excess  of  90 
kilowatts  should  be  paid  for.  The  Oregon  Power  Company 
agreed  to  pay  appellant  $25  per  day  for  each  day  it  failed  to 
furnish  the  power  ^s  agreed.  The  contract  was  performed  until 
May  2,  1912,  when  a  new  contract  between  the  parties  was  made, 
by  which  the  Oregon  Power  CoiJapany  was  released  from  its  ob- 
ligations created  by  the  former  contract,  and  by  the  new  contract 
the  Oregon  Power  Company,  for  itself,  its  successors  and  assigns, 
agreed  to  continuously  supply  appellant  with  72.4  kilowatts  of 
electrical  power  or  energy  free  of  charge,  unless  prevented  by  act 
of  God  or  inevitable  accident.  The  contract  of  May  2,  1912,  it 
is  said,  was  made  in  lieu  of  the  contract  of  December  28,  1910, 
because,  while  it  is  undisputed  that  117-horse  power  owned  by 
appellant  would  create  90  kilowatts  of  electrical  energy,  there 
would  be  such  loss  in  transmitting  it  to  appellant  as  would  reduce 
it  to  72.4:  kilowatts.  At  the  time  the  contract  of  May  2  was  made, 
the  Oregon  Power  Company  owned,  a  steam  plant  at  the  west 
end  of  the  dam,  to  be  used  to  supply  power  when  the  dam  for 
any  reason  failed  to  do  so.  Shortly  after  the  date  of  the  second 
contract  the  Oregon  Power  Company  sold  and  transferred  its 
rights  and  properties  in  the  dam  to  the  Illinois  Northern  Utilities 
Company,  appellee,  which  assumed  the  obligations  of  the  Oregon 
Power  Company  and  furnished  appellant  power  according  to  the 
contract  imtil  October  25,  1913,  when  it  notified  appellant  in 
writing  that,  the  dam  having  been  taken  out  by  high  water,  it 
would  discontinue  furnishing  appellant  power  after  November 
1  following.  The  bill  alleges  a  break  had  occurred  in  the  dam, 
which  could  have  been  easily  repaired,  but  appellee  neglected  and 
refused  to  repair  it.  The  bill  was  filed  October  31,  alleging  all 
the  facts  and  the  injury  appellant  would  suffer  if  appellee  did 
not  furnish  it  power,  and  praying  appellee  be  enjoined  from 
turning  off  or  discontinuing  the  power  to  appellant's  plant  under 
the  contract  and  that  said  contract  be  enforced.  A  temporary 
writ  of  injunction  was  issued. 

Appellee  answered  the  bill  and  denied  appellant  was  entitled 
to  the  relief  prayed.  The  case  was  referred  to  the  master  in 
chancery  to  take  and  report  the  proofs,  together  with  his  find- 
ings thereon.     The  appellant  having  cl/jed  its  proofs  at  the 
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January  term,  1917,  a  rule  was  entered  against  appellee  to  close 
its  proofs  by  the  first  day  of  the  next  term  of  the  court.  The 
lecord  does  not  show  the  rule  was  complied  with,  but  on  October 
9,  1918,  appellee  filed  its  cross  bill,  alleging  it  was  a  corporation 
organized  under  the  laws  of  Illinois ;  that  it  owned  and  operated 
for  public  use,  property  for  the  production,  transmission,  sale, 
and  delivery  of  electric  light,  heat,  and  power  in  the  vicinity  of 
Oregon  and  other  parts  of  Illinois;  that  from  the  time  the  cross 
complainant  acquired  the  property  of  the  Oregon  Power  Com- 
pany to  October  31  it  had  voluntarily  supplied  appellant  with 
power,  and  that  since  that  time  it  had  furnished  power  under 
compulsion  of  the  injunction  granted  by  the  circuit  court.  The 
cross  bill  allied  that  January  1,  1914,  the  Public  Utilities  Act 
went  into  effect;  that  appellee  is  a  public  utility,  and  the  act 
provides  that  charges  for  service  made  by  a  public  utility  shall 
be  reasonable  and  just,  and  all  unjust  and  unreasonable  charges 
shall  be  unlawful ;  that  the  act  requires  a  public  utility  company 
to  file  with  the  state  Public  Utilities  Commission  a  schedule  of 
its  rates  and  charges,  and  prohibits  charging  or  receiving  any 
different  rate  than  that  provided  in  the  schedule  of  rates.  The 
substance  of  some  of  the  provisions  of  the  Public  Utilities  Act 
are  set  out,  and  the  cross  bill  avers  that  by  virtue  of  said  act 
the  contract  to  furnish  appellant  power  became  unlawful,  and  it 
became  and  is  unlawful  for  appellee  to  supply  appellant  with 
power  free  of  charge.  The  cross  bill. prays  that  the  temporary 
injunction  be  dissolved  and  appellant's  bill  dismissed. 

Appellant  answered  the  cross  bill,  denying  appellee  had  fur- 
nished it  power  free  of  charge,  and  averring  that  it  had  paid  for 
its  power  by  the  consideration  expressed  in  the  contract.  The 
answer  further  denied  the  performance  of  the  contract  was 
rendered  unlawful  by  the  Public  Utilities  Act  (Hurd's  Eev. 
Stat  1917,  chap.  Ilia),  and  denied  appellee  was  entitled  to  the 
relief  prayed  in  the  cross  bill.  The  motion  to  dissolve  the  in- 
junction was  heard  on  the  pleadings  and  affidavits  in  support 
of  and  in  opposition  to  the  motion,  and  a  decree  entered  dissolv- 
ing the  injunction  and  dismissing  the  original  bill. 

Three  questions  involved  are :  (1)  Whether  the  Public  Utili- 
ties Act  made  the  contract  unlawful,  and  to  compel  its  perform- 
ance by  continuing  the  injunction  in  force  would  be  requiring 
appellee  to  violate  the  law;  (2)  whether  the  original  contract 
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was  invalid  at  coxdmon  law^  in  that  it  unfairly  disoriminated  in 
favor  of  appellant;  (3)  whether  appellant's  bill  allied  facts 
entitling  it  to  the  writ  of  injunction. 

All  property  in  a  state  is  held  on  the  implied  condition  or 
obligation  that  the  owner  will  so  use  it  as  not  to  interfere  with 
the  rights  of  others  and  subject  to  such  reasonable  regulations  as 
the  legislature  may  impose  upon  its  use  in  order  to  protect  the 
public  and  others  in  the  use  of  their  property. .  It  is  held  subject 
to  the  police  power  of  the  state  to  so  regulate  its  use  in  a  proper 
case  as  to  secure  the  safety,  health,  morals,  good  order,  and  gen- 
eral welfare  of  the  community.  There  are  limitations,  however, 
to  the  police  power,  and  an  unreasonable  invasion  of  private  rights 
or  impairment  of  the  rights  of  property  guaranteed  by  the  Oo»- 
stitution,  under  the  guise  of  the  police  power,  will  not  be  sus- 
tained. 

The  constitutional  prohibition  upon  a  state  to  pass  any  law 
impairing  the  obligation  of  contracts  does  not  limit  the  right 
of  or  prohibit  the  state  from  passing  laws  for  the  pretecticm  of 
the  public  health,  safety,  or  morals,  and  rights  and  privileges 
arising  from  contracts  are  subject  to  such  regulations.  Instances 
of  these  principles  frequently  cited  are  that  when  entered  into  a 
contract  to  sell  liquor,  operate  a  brewery  or  distillery,  or  conduct 
a  lottery  may  be  lawful,  but  such  contracts  are  subject  to  impair- 
ment by  a  change  of  policy  on  the  part  of  the  state.  That  such 
change  of  policy  by  the  state  may  prevent  the  enjoyment  of 
individual  rights  in  property  without  providing  compensation 
therefor  does  not  necessarily  render  such  legislation  unconstitu- 
tional, but  such  l^slation  must,  to  be  within  the  police  power ^ 
be  reasonable  in  its  operation  on  persons  aflFected  by  it  and  not 
unduly  oppressive.  Such  statutes  are  sustained  on  the  theory 
that  they  are  necessary  for  the  safety,  health,  morals,  or  welfare 
of  the  public,  and  a  restriction  or  regulation  without  reason  or 
necessity  cannot  be  enforced. 

The  measure  of  reasonableness  of  a  police  regulation  is  not 
necessarily  what  is  best,  but  what  is  fairly  appropriate  under  all 
the  circumstances.  Legislation  in  the  exercise  of  the  police  power 
must  have  relation  to  and  be  appropriate  for  the  protection, 
preservation,  and  promotion  of  the  public  health,  safety,  morals, 
or  welfare.  An  act  which  has  no  tendency  to  affect  or  endanger 
the  public  in  any  of  those  particulars  and  whidi  is  entirely  inno- 
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cent  in  character  is  not  within  the  police  power.  These  general 
principles  are  universally  recognized  and  will  be  found  discussed 
and  numerous  authorities  referred  to  in  6  H.  C.  L.  198  et  seq. 
Under  the  police  power  the  state  has  authority  to  enact  legislation 
to  regulate  the  charges  and  business  of  a  public  utility  corpora- 
tion ;  but  if  such  legislation  operates  as  a  confiscation  of  private 
property,  or  constitutes  an  arbitrary  or  unreasonable  infringe- 
inent  on  personal  or  property  rights,  it  will  be  held  void,  as  in 
violation  of  the  constitutional  guaranty  that  no  person  shall  be 
deprived  of  his  property  without  due  process  of  law.  The  Public 
Utilities  Act  of  this  state  has  no  relation  to  the  public  health, 
safety,  or  morak,  but  was  enacted  to  protect  the  public  against 
TUireasonable  charges  and  discrimination  and  to  promote  the 
general  welfare. 

[1-3]  When  the  contract  between  the  Oregon  Power  Com- 
pany and  appellant  was  made,  it  was  a  valid  and  lawful  agree- 
ment, not  contrary  to  the  common  law  or  any  statute.  Contracts 
void  at  common  law  are  contracts  against  public  policy  because 
injurious  to  the  public  welfare.*  This  was  not  such  a  contract. 
Appellant  by  the  contract  sold  and  transferred  to  the  Oregon 
Power  Company  the  llT-horse  power  of  which  it  was  then  the 
owner,  in  consideration  of  the  agreement  of  the  Oregon  Power 
Company  that  it,  its  successors  and  assigns,  would  furnish  appel- 
lant the  power  agreed  upon.  The  contract  was  performed  by 
that  company  until  it  sold  the  dam  and  all  its  rights  therein  to 
appellee,  the  Illinois  Northern  Utilities  Company,  and  that  com- 
pany continued  to  furnish  the  power  under  the  contract  until 
October  25,  1913,  when  it  notified  appellant  that  because  the 
dam,  or  part  of  it,  had  been  washed  out,  it  would  discontinue 
supplying  power  November  1  following. '  In  October,  1918,  ap- 
pellee's cross  bill  was  filed,  alleging  the  passage  and  approval 
of  the  Public  Utilities  Act ;  that  it  became  effective  January  1, 
1914,  and  that  said  act  made  it  unlawful  for  appellee  to  perform 
the  contract.  It  must  be  assumed  that  what  appellee's  predecessor 
acquired  from  appellant  under  the  contract  was  worth  the  con* 
sideration  agreed  to  be  paid.  Appellee  purchased  the  property 
with  knowledge  of  the  contract  and  the  consideration  for  it.  It 
acquired  the  property  and  rights  of  appellant  and  became  obli- 
gated to  pay  the  consideration  therefor.  It  now  seeks  to  avoid 
that  obligation  on  the  ground  that  the  Public  Utilities  Act  was 
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enacted  by  the  legislature  in  the  exercise  of  the  police  power  and 
that  said  act  renders  the  performance  of  the  contract  iinlawf uL 

That  the  Public  Utilities  Act  was  a  valid  exercise  of  the  police 
power  for  the  purposes  for  which  it  was  enacted  must  be  eon- 
ceded,  but  it  does  not  necessarily  follow  that  it  operated  to  render 
the  performance  of  this  contract  unlawful.  The  object  of  the 
statute  was  to  regulate  public  service  corporations  in  the  interest 
of  the  public  welfare.  Any  contract  to  furnish  service  in  viola- 
tion of  that  act  would  be  unlawful,  but  the  situation  here  pre- 
sented is  not  a  contract  to  furnish  appellant  power  at  a  less  rate 
than  the  approved  schedule  of  charges.  It  may  be  conceded  that 
if  appellant,  owning  no  interest  in  the  dam,  had  before  the  pas- 
sage of  the  Public  Utilities  Act  entered  into  a  contract  with  ap- 
pellee to  purchase  power  at  a  certain  rate  or  charge  per  annum, 
and  the  rate  fixed  was  lower  than  the  authorized  schedule,  the 
performance  of  the  contract  would  have  been  unlawful  after  the 
act  went  into  effect.  Here,  however,  appellant  conveyed  and 
transferred  its  property  as  the  consideration  for  the  power,  and 
the  effect  of  holding  that  the  performance  of  the  agreement  was 
made  unlawful  by  the  legislation  referred  to  takes  from  appellant 
its  property  without  compensation  and  without  due  process  of 
law.  The  right  of  appellant  under  the  contract  was  property. 
The  right  of  property  is  a  fundamental  right,  and  its  protection 
is  one  of  the  most  important  objects  of  government.  There  is 
nothing  in  the  contract  and  its  performance  which  is  detrimental 
to  the  public  interest  and  welfare,  for  the  protection  and  pro- 
motion of  which  the  Public  Utilities  Act  was  adopted.  It  jars 
unpleasantly  on  one's  sense  of  justice  to  say  the  effect  of  the 
statute  was  to  destroy  or  confiscate  appellant's  property  for  the 
benefit  apd  advantage  of  appellee. 

We  are  aware  courts  have  gone  to  considerable  length  in  hold- 
ing that  legislation  enacted  in  the  proper  and  reasonable  exercise 
of  the  police  power  will  not  be  held  invalid  because  it  may  impair 
the  obligation  of  contracts  or  deprive  the  owner  of  property  with- 
out due  process  of  law,  but  the  qualification  that  such  legislation 
must  be  proper  and  reasonable  for  the  purpose  sought  to  be  ac- 
complished is  an  important  one.  True,  private  rights  must  yield 
to  consideration  of  the  public  safety,  health,  mwrals,  and  welfare, 
and  no  investment  in  property,  however  large,  will  preclude  the 
exercise  of  the  governmental  power  of  regulation  when  reasonably 
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necessary  for  these  purposes;  but  our  attention  has  not  been 
called  to  any  case  where  the  exercise  of  such  power  has  been  sus- 
tained when  not  necessary  for  these  objects.    Noi^e  of  the  sub- 
jects which  are  the  valid  basis  for  the  exercise  of  the  police 
power  were  involved  in  the  contract.    It  could  in  no  way  affect  the 
public  health  or  safety,  and  was  not  contrary  to  good  morals  or 
the  public  interest  and  welfare.    If  the  protection  of  one  or  more 
of   these  things  is  necessary  to  a  valid  exercise  of  the  police 
power,  how  can  it  be  said  the  peiformance  of  the  contract  was 
made  unlawful  by  the  statute?    It  seems  to  us  it  would  be  push- 
ing the  valid  exercise  of  the  police  power  to  unreasonable  limits 
to  so  hold. 

It  must  be  admitted  tlie  situation  here  is  unusual,  and  could 
not  have  been  contemplated  by  the  legislature.     That  body,  in 
enacting  the  Public  Utilities  Act,  sought  only  to  regulate  public 
service  companies.    It  did  not  intend  to  destroy  property  where 
such  destruction  was  wholly  unnecessary  to  accomplish  the  objects 
and  benefits  of  the  legislation.     Full  effect  may  be  given  the 
statute  for  the  purposes  for  which  it  was  enacted  and  the  contract 
performed  at  the  same  time  without  injury  of  any  character  to 
the  public.    On  the  contrary,  it  would  offend  against  good  morals 
and  common  honesty,  now  that  appellant  has  conveyed  its  prop- 
erty to  appellee,  to  give  the  statute  the  effect  of  having  relieved 
appellee  of  the  obligation  to  pay  for  it.    We  would  only  be  justi- 
fied in  so  construing  the  statute  if  such  construction  were  reason- 
ably necessary  for  the  protection  of  the  public.     This  we  have 
endeavored  to  show  is  neither  involved  nor  necessary  in  sustain- 
-'^  this  contract.     The  contract  did  not  provide  for  furnishing 
free  service.     The  equivalent  in  value  for  the  service  agreed  to 
'^  furnished  was  paid  by  appellant  by  the  conveyance  of  its 
/^^operty.    We  have  not  overlooked  Hite  v.  Cincinnati,  I.  &  W. 
-^^-  Co.  284  111.  297,  119  N.  E.  904;  Louisville  &  K  K.  Co.  v. 
*^ottley,  219  U.  S,  467,  55  L,  ed.  297,  34  L.E.A.(N.S.)  671, 
^    &up.  Ct.  Rep.  265,  and  other  cases  relied  on  by  appellee, 
*^ttie    of  which  we  think  distinguishable  and  others  not  con- 

-Tile  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
^Uiaixded  for  further  proceedings  not  inconsistent  with  the  views 

^^^ixi  expressed. 
j>    "^^versed  and  remanded. 

Digitized  by  LuOOQIC 


404  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

HiIilNOIS  PUBUO  UTILITIES  COICMISSION. 

BE  MONMOUTH  PUBLIC  SEBVICE  COMPAMT. 

[No.  8569.] 


AppattUmment  —  EiectHoitif  —  Sieam  hemHn^  -•  BetaMM  t 
of  departmentB. 

1.  In  a  proceeding  to  fix  electric  rates  for  a  utility  operating 
electric,  gas,  and  steam  heating  departments,  the  Illinois  ComntiaBioii 
will  take  into  consideration,  with  other  things,  the  relative  importaaee 
of  the  various  services  rendered,  the  favorable  situation  of  a  department 
rendering  one  class  of  service  as  compared  with  that  rendering  another, 
and  the  effect  of  the  decision  upon  the  conduct  of  the  enterprise  and 
the  welfare  of  the  consumers  and  citizens. 

MeHim  •«  Reawmdblene^B  »m  FatOarm  —  Mgldetu^y  of  numagememt^ 

2.  The  Illinois  Commission  is  ful^  in  accord  with  the  theory  tliat 
operation  of  an  electric  plant  in  an  efficient  and  able  manner  witlt  a 
view  to  securing  as  low  cost  of  production  as  possible  should  ke  re- 
warded. 

Bates  —  MleettHcUy  —  Hinimum  MU. 

3.  The  Illinois  CommiBsion  refused  to  increase  minimum  bills  for 
lighting  service,  in  the  absence  of  any  showing  as  to  the  unreaaon- 
ableness  of  the  existing  minimum  bills. 

DepreeiaUon  —  Mectricity  —  AnntuU  aUowanoe, 

4.  In  a  rate  proceeding,  the  Illinois  ODmmisslon  fired  the  fluoa  of 
$13,500  as  a  reasonable  allowance  for  annual  accruing  depreciation  of 
an  electric  plant,  the  value  of  which  was  fixed  at  $300,000. 

Betum  —  Electricity  —  Amounts, 

5.  The  Illinois  Commission  fixed  rates  for  an  efliciently  msneged 
electric  utility  so  as  to  produce  a  return  of  8  per  eent  upon  the  Talna* 
tion  of  the  plant. 

[June  16,  1010.] 

Application  for  increase  in  rates  for  electric  service  in  Mon- 
mouth and  Kirkwood ;  temporary  rates  canceled  and  new  Bched* 
ule  authorized,  reducing  in  general  the  temporary  rates,  but  in- 
creasing the  rates  previously  existing. 

Shaw>  Commissioner:  On  September  14,  1918,  the  M!on« 
mouth  Public  Service  Company  filed  with  the  Commission  a 
schedule  of  rates  bearing  sheets  designated  from  I.  P.  U.  O.  4  to 
I.  P.  TJ.  0.  10,  inclusive,  in  which  it  is  proposed  to  advance  Hie 
rates  for  electric  service  in  Monmouth  and  Kirkwood.  It  ia 
further  proposed  in  the  said  schedule  that  such  advanced  rates 
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ahall  become  effective  October  13,  1918.  An  examination  of  the 
sdiediileB  on  file  difldosefl  that  the  most  recent  schedule  prior  to 
thoee  now  filed  bears  a  designation  of  L  P.  U.  C.  3  covering  only 
one  class  of  service^  and  that  the  other  rates  on  file  are  not  ac- 
curately designated.  In  order  that  the  schedules  may  be  properly 
designated  hereafter,  the  schedule  filed  on  September  14,  1918, 
will  be  required  to  be  canceled,  and  schedules  filed  in  compliance 
with  this  order  shall  be  designated  as  rate  schedule  L  P.  U.  C.  3, 
applicable  in  Monmouth,  and  rate  schedule  I.  P.  U.  0.  3,  ap- 
plicable in  £irkwood,  and  rate  schedule  I.  P.  U.  C.  8,  applicable 
in. Lenox  and  Boseville  townships  (exclusive  of  the  village  of 
Ro8eville). 

On  October  1,  1918,  the  Commission  entered  an  order  in  this 
cause  suspending  the  aforesaid  proposed  advanced  rates  until . 
February  13,  1919,  and  on  February  4,  1919,  entered  a  further 
order  extending  the  period  of  suspension  until^August  12,  1919. 
On  November  19, 1918,  the  Commission,  acting  upon  a  represen- 
tation and  showing  by  the  petitioner  that  an  emergency  existed, 
authorized  the  rates  as  herein  petitioned  to  go  into  effect  as  of 
November  1,  1918^  except  that  the  said  order  provided  that  no 
minimum  bills  be  increased.  This  order  further  provided  that 
should  the  Conmiission,  after  completing  its  investigation  in  this 
cause,  fix  by  order  lower  rates  and  charges  for  electric  service  in 
Monmouth  and  Kirkwood  than  the  temporary  charges  then  au- 
thorized, the  petitioner  should  within  tbirty  days  thereafter  re- 
fund to  each  consumer  all  amounts,  including  interest  at  the  rate 
of  8  per  cent,  whch  had  been  collected  by  it  in  excess  of  the  sums 
which  would  have  been  collected  had  the  said  lower  rates  and 
charges  be^i  in  effect  during  the  period  in  which  the  temporary 
rates  were  collected.  Under  date  of  November  23, 1918,  the  peti- 
tioner accepted  the  terms  and  provisions  of  the  said  order. 

Hearings  in  this  cause  were  held  at  the  offices  of  the  Commis- 
sion in  Chicago  on  October  25,  1918,  and  March  13,  1918.  At 
these  hearings  H.  Werdack,  president,  I.  R  Kelso,  attorney,  and 
J.  R  Stevenson,  manager,  appeared  representing  the  Monmouth 
Public  Service  Company.  No  one  appeared  objecting.  At  these 
hearings  testimony  was  introduced  as  to  the  value  of  the  prop- 
erty of  the  petitioner,  its  operating  expenses,  revenues,  operating 

conditions,  and  other  facts  of  a  pertinent  nature.    A  statement 
P.U.B.1919E. 
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was  introduced  on  behalf  of  the  petitioner  in  the  form  pre- 
scribed by  the  Commission,  giving  information!  as  to  the  extent  of 
its  property,  its  operating  expenses  over  a  period  of  years,  the  oon- 
sumption  of  its  consumers,  and  other  similar  information.  The 
Commission  caused  its  engineering  staff  to  make  an  investigation 
as  to  the  actual  costs  of  the  property  of  the  petitioner,  its  methods 
of  operation,  and  expenses.  The  results  of  this  investigation  were 
embodied  in  the  form  of  a  report  v^hioh  was  later  presented  in 
testimony  subject  to  cross-examination. 

The  Monmouth  Public  Service  Company  is  engaged  in  fur- 
nishing electric,  gas,  and  steam  heating  service  in  Monmouth,  and, 
by  means  of  an  electric  transmission  line,  it  also  furnishes  electric 
service  in  Kirkwood,  which  is  approximately  8  miles  from  Mon- 
mouth. In  addition  energy  is  supplied  to  the  Central  Illinois 
Public  Service  Company  at  Koseville  over  a  12-mile  transmission 
line  which  is  owned  and  maintained  by  the  Monmouth  Public 
Service  Company.  In  the  latter  part  of  1918  the  petitioner  also 
began  the  furnishing  of  service  to  the  Kock  Island  Southern  Rail- 
road for  the  operation  of  its  electric  interurban  line  extending  be- 
tween Monmouth  and  Galesburg.  There  is  considerable  doubt 
as  to  whether  the  latter  service  is  of  a  permanent  character  due 
to  the  fact  that  the  future  plans  of  the  railroad  are  not  as  yet  de- 
termined. The  electric  service  is-  furnished  from  a  steam  gen- 
erating plant  located  in  Monmouth,  which  also  supplies  the 
steam  heating  service  furnished  by  the  petitioner.  The  three 
utilities  in  Monmouth  are  operating  jointly,  and  in  many  cases 
jointly  utilize  considerable  portions  of  the. company's  property. 

The  petitioner  submitted  in  this  proceeding  a  valuation  of  its 
property  made  by  H.  M.  Byllesby  &  Company  on  September  30, 
1918,  with  additions  to  its  plant  to  April  1,  1918,  added  thereto, 
and  a  statement  of  additions  to  its  property  as  shown  by  its  books 
for  subsequent  years  to  December  81,  1918.  This  valuation 
shows  a  total  cost  including  merdiandise,  materials,  and  supplies 
and  coal  of  $334,000.  The  valuation  does  not  indicate  that  any 
of  the  property  there  shown  which  is  jointly  used  with  the  heat- 
ing utility  has  been  charged  against  the  heating  service.  The 
engineering  staff  of  the  Commission,  after  an  inspection  of  the 
property  and  an  investigation,  arrived  at  the  opinion  that  the 
actnal  cost  of  the  property  at  the  titnes  and  under  the  conditions 
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of  its  installation  had  been  approximately  $375,000^  and  that 
the  accrued  depreciation  will  not  exceed  $60,000.  It  appears 
that  this  estimate  gives  consideration  only  to  the  electrical  prop 
erty,  with  apportionments  to  the  other  classes  of  service.  The 
engineering  staff  states  that  it  is  a  conservative  estimate,  and 
that,  if  a  detailed  inventory  and  appraisal  were  made,  it  would 
be  anticipated  that  the  estimate  would  be  exceeded.  In  ex- 
planation of  the  difference  between  the  amount  of  this  estimated 
.  cost  and  that  shown  by  the  valuation  submitted  by  the  petitioner, 
the  engineering  staff  states ;  ''This  difference  is  caused  principally 
by  the  fact  that  we  believe  the  company's  figures  consider  no  al- 
location of  the  property  which  is  jointly  used  with  the  heating 
utility  to  the  heating  service;  and,  further,  by  the  fact  that  the 
company's  valuation  appears  to  have  been  prepared  upon  a  repro- 
duction basis,  while  ours  is  based  upon  estimates  of  amounts 
actually  expended  when  the  property  was  installed." 

[1]  It  appears  that  in  the  valuation  by  the  engineering  staff 

75  per  cent  of  the  power  plant  property  was  charged  against  the 

electric  utility  property,  50  per  cent  of  the  garage  and  materials, 

84.4  per  cent  of  the  boiler  plant  and  equipment,  80  per  cent  of 

the  piping,  and  50  per  cent  of  the  general  equipment     The 

petitioner  in  its  brief  strongly  contends  that  while,  upon  a 

theoretical  basis,  these  percentages  may  be  well  sustained,  the 

fact  should  be  given  consideration  that  the  utility  is  a  joint 

utility  operating  gas,  steam  heating,  and  electric  service,  and 

that  considerations  other  than  of  a  technical  nature  should  be 

S^^ejx  to  the  proper  prc^ortions  of  the  property  which,  for  the 

-P^'pose  of  rate  making,  will  be  allocated  to  the  various  classes 

^■^  sex^ice.    The  petitioner  contends  that  the  Commission  should 

S^^^^    very  full  consideration  to  the  fact  that  it  is  operating  a 

^^^^•^ twined  property  in  Monmouth  in  an  efficient  and  able  manner 

^^  J^^jT  as  this  record  discloses,  and  that  by  force  of  circumstance 

■^^     <5ompelled  to  operate  its  gas  and  heating  properties  at  rates 

^^^<^li  cannot  yield  an  appropriate  return  for  this  character  of 

j^^-^>^^tgement,  and  that  the  electric  utility  which  is  in  a  more 

^^^"^^nate  position  should  be  allowed  to  earn  an  amount  sufficient 

^ .  ^^E^«ike  the  entire  proposition  an  attractive  one.    The  record  in- 

^^•'fees  that,  were  the  electric  utility  operated  alone,  a  substantial 

^^^■"^ion  of  the  property  allocated  to  other  utilities  by  the  engineer- 
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ings  staff  would  be  required.  However,  such  a  method  of  opera- 
tion is  a  more  supposition,  and  the  fact  remains  that  the  prop- 
erty is  jointly  operated. 

The  Commission  has  met  this  issue  in  previous  cases,  notably 
in  the  case  of  Piercy  v.  Citizens  Gas,  E.  &  H.  Co.  in  which  case 
complaint  was  made  acr  to  the  rates  for  gas,  electric,  water,  and 
heating  service  in  Mt.  Vernon.  In  discussing  this  phase  of  the 
question  in  this  case,  the  Commission  said :  "The  electrical  busi- 
ness of  the  coinpany  is  perhaps  the  most  important  from  the ' 
standpoint  of  the  company's  revenues,  and  as  a  matter  of  public 
policy  it  is  possible  that  it  should  not  receive  its  full  proportional 
benefits  from  the  resulting  economies  of  combined  operation,  par- 
ticularly when  such  an  assignment  would  seriously  cripple  other 
phases  of  the  utilitjr's  operations,  and  thus  limit  the  resulting 
efficiencies  of  the  combined  operation.  While,  from  the  stand- 
point of  expert  analysis,  the  use  of  the  equipment  may  present  a 
proper  basis  for  allocation,  the  Commission  in  the  exercise  of  its 
judgment  will  give  consideration  to  those  other  factors  which 
influence  an  equitable  solution,  such  as  the  relative  importance 
of  the  various  utilities  services,  the  necessities  of  the  community, 
and  the  effect  which  the  decision  will  exert  upon  the  conduct  of 
the  enterprise  and  the  welfare  of  the  consumers  and  citizens. 
The  decision  will  not,  however,  result  in  placing  the  burdens  of 
one  utility  service  upon  other  consumers.  In  the  exercise  of  this 
discretion  the  Commission  is  acting  within  its  duties  as  above 
outlined  by  the  United  States  Supreme  Court."  (Referring 
particularly  to  decisions  of  the  United  States  Supreme  Court  in 
the  case  of  Northern  P.  R.  Co.  v.  North  Dakota,  236  U.  8. 
586,  69  L.  ed.  735,  L.R.A.1917F,  1148,  P.U.R.  19160,  277,  35 
Sup.  Ct.  Rep.  429,  Ann.  Cas.  1916A,  1.)  Of.  6  HI.  P.  U.  0.  373. 

The  Commission  will  similarly  hold  in  the  present  proceeding 
and  will  give  proper  consideration  to  the  entire  situation  to  the 
end  that  the  solution  will,  in  its  opinion,  be  a  workable  one,  tak- 
ing all  phases  into  consideration. 

With  reference  to  the  operating  expenses  of  the  petitioner, 

there  appears  in  the  record  a  statement  of  actual  expenses   as 

.  shown  by  the  books  of  the  petitioner  for  the  years  1914-1918 

inclusive.     These  e^cpenses  are  shown  in  the  following  taWIar 

statement: 

P.U.R.1919B.     ' 
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TABLE  L 

MONMOUTH  PUBLIC  SERVICE  COMPANY. 

Summary  of  Operating  Expenses — Electric  as  Shown  by  Books  of  Petitioner. 


Tear  Ended. 

lAmm 

daas  of  Expense. 

No. 

Dec.  31, 

Dec.  31, 

Dec  31, 

Dec.  81, 

Dec.  31, 

1914. 

1916. 

1916. 

1917. 

1918. 

1« 

IMil    production — 

all  methods 

$22,887 

$18,076 

$18,483 

$20,910 

$30,226 

a. 

Total  transmission. 

14 

47 

171 

3. 

Total  distribution.. 

2,078 

2,128 

1,772 

2,166 

2,361 

4. 

Total  utilization... 

1,163 

1,163 

1,171 

968 

868 

5. 

Total  commercial.. 

600 

627 

894 

2,326 

«. 

Total  new  business 

774 

479 

366 

390 

39 

7. 

Total    general 

Total  electric  oper- 

6,200 

7,030 

7,491 

8,177 

6,776 

ating  escpense 

$33,102 

$29,365 

$29,824 

$33,642 

$42,766 

There  is  also  submitted  in  the  record  an  estimate  prepared  by 
the  Commission's  engineering  staff  of  the  annual  expenses  of 
operation  under  conditions  prevailing  January  1,  1919,  which 
gives  consideration  to  the  then  prevailing  costs  oi  labor  and  ma- 
terial and  to  the  existing  lead  conditions  which  in  some  respects 
materially  differ  iioiQ.  those  existing  a  few  months  prior.  The 
petitioner  also  submitted  a  similarly  prepared  estiiHate  which, 

iowever,  is  specifically  for  the  year  1919.    These  estimates  are 

showa  in  parallel  colunms  in  table  11. 

TABLE  n. 

*^'«   Showing  Estimated  Expenses  of  the  Electric  Department,  Monmouth 
_  Public  Service  Company. 


T*,.?^^^tion 

nH^;J^xni88ion    

trtiif^*»«tion 

Cj?t*«^ion  

j^^^ercial   

Qu^    lousiness 

^S^'U 

cCp^%     •. 

tx^^^^lUcUble  bills 

^^a,8e  due  to  lead  of  Rock  Island  Southern 


Commission's 
Engineers 
(Estimate. 


$53,274 


Company's 

Estimate  for 

1919  Based  on 

1918 

Operations. 


$32,930 

$35,911 

500 

500 

2,140 

3,343 

1,080 

1,200 

1,990 

1,990 

140 

100 

6,500 

«,500 

1,354 

2,236 

700 

1,250 

5,940 

6.000 

$59,030 


^t  -will  be  noted  that  the  estimates  above  set  forth  contain  an 
»7^5^  due  to  the  increase  of  lead  of  the  Rock  Island  Southern 
•^^-«.1919E. 
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Railroad.  This  item  is  explained  by  the  fact  that  in  December, 
1918,  the  Rock  Island  Southern  Railroad,  which  operates  an 
electric  interurban  line,  initiated  a  contract  with  the  Monmouth 
Public  Service  Company  for  electric  power  service  to  be  used  in 
the  operation  of  its  railway  system.  This  lead  at  present  com- 
prises a  very  considerable  portion  of  the  entire  lead  of  the  peti- 
tioner and  of  course  operates  to  increase  the  expenses  according- 
ly. ~  It  would  appear  that  in  as  much  as  rates  are  to  be  determined 
for  the  present  and  future,  these  expenses  should  be  given  con- 
sideration. It  is  somewhat  problematical  as  to  how  long  this  lead 
will  continue,  and  this  element  of  uncertainty  will  also  receive 
consideration  in  later  determining  the  net  returns  which  will  be 
realized  under  the  rates  authorized.  The  differences  in  the  es- 
timates of  operating  expenses  by  the  petitioner  and  by  the  en- 
gineering staff  are  explained  partially  by  the  different  allocations 
of  expenses  to  the  electric  and  heating  utilities,  and  partially  by 
the  fact  that  during  1918  and  the  early  part  of  1919,  a  compara- 
tively small  amount  of  maintenance  work  was  performed.  The 
petitiojaer  believes  that  during  1919  this  maintenance  work  will 
be  more  nearly  normal,  and  will  be  in  larger  proportions  than 
that  perfomjied  in  1918.  Certain  employees  who  were  formerly 
engaged  upon  the  property  were  called  to  military  service  and 
have  now  returned. 

The  revenues  of  the  petitioner  under  the  present  and  pro- 
posed rates  are  shown  by  statements  submitted  by  the  petitioner 
and  by  the  engineering  staff.  These  estimates  appear  to  be  in 
substantial  agreement.  It  appears  that  former  rates  of  the  com- 
pany prior  to  the  increase  yielded  approximately  $79,000  annual 
revenue,  and  that  from  miscellaneous  sources  there  was  derived 
an  additional  revenue  of  approximately  $500.  The  revenue  re- 
ceivable from  the  Rock  Island  Southern  Railroad  under  the 
existing  arrangements  is  not  included  in  this  amount,  and  would 
amount  to  approximately  $12,000  annually,  thus  indicating  a 
total  of  $91,500.  It  is  estimated  that  the  additional  reveniae 
which  the  proposed  rates  will  yield  is  approximately  $7,100, 
which  would  indicate  a  total  revenue  under  the  increased  rates 
from  all  sources  of  $98,600.  This,  of  course,  assumes  that  the 
Rock  Island  Southern  Railroad  contract  is  a  reasonably  perma- 
nent arrangement,  and  is  based  upon  the  engineering  staff's  as- 
sumptions as  to  the  amount  which  this  contract  will  yield.    This 
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amount  of  $98,600  gives  consideration  to  the  full  increased  rates 
embodied  in  the  application.  The  rates  at  present  being  charged, 
which  are  those  authorized  by  the  Commission's  preliminary  or- 
der, yield  revenues  of  less  amount  due  to  the  fact  that  the  min- 
imum bills  were  not  increased  by  the  said  order.  The  amount  of 
this  deficiency  is  about  $880.  It  should  also  be  noted  that  prior 
to  December,  1918,  when  the  Bock  Island  Southern  service  was 
instituted,  this  revenue  under  the  increased  rates  would  have 
accrued  only  at  the  rate  of  $98,600. 

[2]  It  appears  from  the  testimony  introduced  that  the  electric 
service  rendered  by  the  petitioner  in  Monmouth  is  satisfactory. 
It  also  appears  that  the  electric  utility  is  operated  in  an  efficient 
and  able  manner,  with  a  view  to  securing  as  low  costs  of  produc- 
tion as  possible.  The  petitioner  contends  that  operation  of  this 
nature  should  be  rewarded,  and  the  Conmiission  is  fully  in  accord 
with  this  theory.  It  would  obviously  be  improper  to  base  the 
rates  for  utilities  service  upon  a  hard  and  fast  rule  of  the  actual 
expenses  of  operation  and  fixed  rates  of  return  without  regard  to 
the  efficiency  displayed  in  the  conduct  of  the  business.  Such  a 
procedure  would  offer  no  incentive  for  improvement  and  no  re- 
ward for  accomplishment.  The  public  has  the  right  to  expect 
efficiency  of  operation  of  utilities  engaged  in  public  service,  and 
has  the  right  to  share  in  its  benefits,  but  accomplishment  merits  a 
tangible  and  genuine  compensation  for  its  achievements. 

[3]  The  rates  contemplated  by  the  schedules  filed  herein  pro- 
pose an  increase  of  1  cent  per  kilowatt  hour  for  lighting  service 
in  Monmouth,  and  no  increase  in  Kirkwood,  an  increase  of  light- 
ing TniniTminri  bills  from  50  cents  to  76  cents,  and  an  increase  of 
power  minimum  bills  from  30  cents  per  month  to  60  cents  per 
month  per  horse  power  of  connected  lead.  From  analyses  made 
in  other  cases  it  appears  that  a  minimum  of  the  present  amount 
for  power  consumers  is  entirely  inadequate.  With  reference  to 
the  TT|iTiiTnnm  bills  for  lighting  service,  under  conditions  existing, 
the  Conmiission  will  require  a  showing  as  to  the  unreasonable- 
ness of  the  existing  minimum  bills  before  any  increase  will  be 
permitted. 

[4,  5]  The  Commission  having  considered  the  application 
herein,  the  testimony  and  the  representations  and  arguments 
made,  and  being  fully  advised  in  the  premises,  finds  that  the 
property  of  the  Monmouth  Public  Service  Company  engaged  in 
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rendering  electric  utility  service  in  Monmouth  and  Kirkwood  and 
adjacent  territory  has  originally  cost  an  amount  of  not  less  than 
$300,000)  which  includes  an  allowance  for  materials  and  sup- 
plies and  cash  working  capital  necessary  for  carrying  on  the 
operations  of  the  utility.  The  Commission  further  finds  that 
the  reasonable  operating  expenses  of  the  electric  utility  of  the- 
petitioner,  including  taxes  under  present  conditions,  are  $56,000,. 
and  that  a  reasonable  allowance  for  annual  accruing  deprecia- 
tion is  $13,500.  The  Commission  further  finds  that  the  rates 
hereinafter  authorized  will  yield  a  gros^  electric  revenue  of 
$93,500,  which  includes  revenue  derived  from  miscellaneous- 
sources.  These  findings  are  shown  in  tabular  form  as  follows : 
Gross  electric  revenue $93»50O 

Operating  expenses  and  taxes   $56,000- 

Depreciation IBJOOO* 

Total  operating  expenses,  taxes  and  depreciation 969,500 

Available  for  return  upon  the  investment 924,000 

— ^whidi  ia  equivalent  to  8  per  cent  upon  $300,000.  The  Com- 
mission further  finds  that  the  rates  temporarily  authorized  by  its 
order  of  November  19, 1918,  have  been  just  and  reasonable  rates 
during  the  period  from  November  1,  1918,  to  June  1,  1919,  but 
that  these  said  rates  should  be  permanently  suspended,  annulled,, 
and  that  the  rates  hereinafter  established  shall  become  efi^tive 
and  canceled  as  of  the  meter  reading  date  nearest  to  June  1,  1919^ 
as  of  that  date  under  the  terms  and  conditions  hereinafter  set 
forth.  The  rates  hereinafter  ordered  constitute  in  general  a  re- 
duction from  the  rates  authorized  by  the  order  of  the  Commie- 
sion  November  19,  1918. 


IlililNOIS  PUBIilC  UTIIilXms  COMMISSION. 

EE  GALESBUEG  EAILWAY,  LIGHTING,  &  POWER 
COMPANY. 

[No.  8676.] 

Service  —  Power  of  Oommisaion  ~  Street  raUtoaye  —  One-mmn  e«rr«» 

The  lUinois  Commission  has  jurisdiction  to  pass  upon  the  agplica* 
tion  of  a  street  railway  company  for  permission  to  operate  one-man  cars.. 

[June  17,  1919.] 
P.U.R.1919E. 
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Pftitiqk  of  the  Galesburg  Bailway,  Lightings  &  Power.  Com- 
pauy  far  approval  of  ojBQ-man  car  operation  in  city  of  Gales- 
bnig;  granted. 

Funky  Commissioner:    The  Galesburg  Railway,  Lighting  & 
Power  Company  operates  a  system  of  street  railway  in  the  city 
of  Galesburg,  Illinois.     At  the  present  time  all  cars  are  oper- 
ated with  two  men.     The  company  proposes  to  put  in  use  one- 
^Qan  cars,  and  petitions  the  Commission  for  its  approval  of  such 
Diethods  ^i  operation. 
It  appears  from  the  record  in  this  case  that  on  March  15, 
J^liS,  the  city  council  of  the  city  of  Galesburg  passed  an  ordi- 
-QHjaoe  prohibiting  the  operation  of  one-man  cars  in  that  city. 
-^ojr    this  reason  the  matter  is  brought  before  the  Commission. 
-^^Odse  seems  now  to  be  no  contention  on  the  part  of  the  city 
^-^^t:     jurisdiction  does  nol  rest  with-  this  OominiBBion.     Under 
**^^     t>road  regulatory  powers  over  rates  and  services  of  public 
^^^ii"ties,  aa  conferred  by  the  law,  this  Commission  holds  that 
"^*  2=^^^s  jurisdiction  to  pass  upon  a  matter  of  this  kind. 

"^KT*  Ae  question  presented  here,  then,  is  whether  one-man  car 
^I^^:^r*^tion  should  be  approved.  It  can  hardly  be  denied  that 
^^^^fc^uir  certain  conditions,  and  in  cities  of  certain  classes,  two- 
^^^^^^■^^  ear  operation  involves  operating  costs  which  are  excessive*. 
,  *^^2^  modern  one-man  car,  provided  with  special  safety  devices, 
►ming  into  general  use.  Under  proper  conditions  there 
to  be  no  reason  why  its  use  should  be  not  approved.  The 
^^^^^ds  in  this  case  show  that  the  operating  revenues  of  the  street 
^"^l^^^Faj  system  in  Galesburg  are  insuflScient  at  the  present  time 
^'■^^eet  operating  expenses  and  provide  for  depreciation;  and 
^*^^^&  curtailment  of  expense  appears  necessary  if  the  company 
^^^^Snues  operation  of  its  cars. 

^■^^  ^Mtlesburg  is  a  city  of  approximately  25,000  population.   The 

^^■^i-Sfet  car  lines  generally  radiate  from  the  business  center  of 

^^^       ^csity  to  the  outskirts  of  the  residence  districts.    Considering 

^•^le  facts  in  the  case,  the  Commission  finds  that  on  portions 

^     ^^^^iinese  lines,  at  least,  the  operation  of  one-man  cars,  properly 

^'^^^^^cpped,  will  furnish  reasonable  service.    While  the  Commis- 

^^  is  of  the  opinion  that  such  operation  should  be  approved 

fit  the  city  of  Galesburg,  it  does  not  at  this  time  authorize  the 
JP.U.R.1919B. 
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operation  of  one-man  cars  across  grade  crossings  without  a  con- 
ductor or  flagman  to  flag  the  crossing,  and  the  approval  is  given 
only  for  the  operation  of  specially  modeled  safety  cars  adapted 
to  one-man  operation. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  TWELVE  MILE  TELEPHONE  COMPANY. 

[No.  4574.] 

Telephan98  —  AppUanoea  oumed  hy  9ub9CTiber9  —  Batilal* 

1.  A  telephone  company  was  ordered  to  allow  subscribers  who  own 
their  instruments  a  rental  charge  of  25  cents  a  month  to  be  deducted 
from  their  bills  for  service. 

Depreciation  —  Telephones  ^  AnnvM  alUmoanem* 

2.  A  telephone  company  was  ordered  to  set  aside  for  depreciation 
an  amount  equal  to  5  per  cent  on  the  value  of  the  depreciable  property. 

[July  11,  1919.1 

Application  for  authority  to  increase  telephone  rates ;  grant- 
ed. 

Appearances:  L.  E.  Miller,  Director,  and  August  Swansan, 
Manager,  for  petitioner. 

By  the  Commission:  Public  hearing  held  at  office  of  the 
Commission,  June  23,  1919.    Petition  filed  May  26,  1919. 

In  its  petition,  it  is  represented  that  petitioner  is  a  public 
utility  operating  a  telephone  system  in  and  about  Twelve  Mile, 
Indiana;  that  on  June  1,  1913,  it  had  5n  effect,  the  present 
schedule  of  rates  which  schedule  is  as  follows,  to  wit : 

Per  Month. 

Independent-line  business $1.00 

Independent-line  residence  l.OO 

Party-line  residence  in  town  and  rural  1.00 

Per  Year. 
Flat  rate  for  exchange  seryioe  with  subscribers  connected  to  the 

Fulton  Exchange  and  Mexico  Exchange $1.00 

That  the  revenue  of  petitioner  is  wholly  inadequate  and  insuf- 
ficient to  maintain  the  system  efficiently  and  to  provide  a  prop- 
er depreciatiom  fund  and  a  return  on  the  fair  value  of  the 
property. 
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Application  is  therefore  made  for  authority  to  increase  the 
rates  and  to  put  in  force  and  effect  the  following  schedule: 

Net  per  Phone 
per  Month. 

Independent  line  business  in  the  exchange  radius  $2  per  month, 
with  25  cents  rebate  if  paid  by  the  16th  day  of  the  month, 
net  $1.75 

Independent  line  residence  in  the  exchange  radius  $1.65  per 
month,  with  15  cents  rebate  if  paid  by  the  15th  day  of  the 
month,  net 1.50 

Party-line  residence,  both  exchange  and  rural,  $1.40  per  montii, 
with  15  cents  rebate  if  paid  by  the  15th  day  of  the  month, 
net 1.25 


Rural  business  party  line,  $1.65  per  month,  with  15  cents  rebate 

f  paid  by  the 
lliat  flat  rate  of  $1  per  year  be  discontinued  to  Fulton  and 


if  paid  by  the  15th  day  of  the  month,  net i .         1.50 


Mexico  Exchange  and  establish  a  5-cent  toll. 

Switching  service,  net *  .60 

Exchange  telejAonei,  net  .50 

The  property  of  the  petitioner  was  appraised  by  the  Commis- 
sion's engineers  and  also  by  J.  K.  Johnston,  telephone  engineer. 
The  Commission's  engineers  found  the  cost  of  reproduction  to 
be  $17,057  and  the  present  value  to  be  $14,109,  without  any 
allowance  for  going  value.  Mr.  Johnston  found  the  cost  of  re- 
production to  be  $20,669  and  the  present  value  to  be  $17,857, 
including  in  each  figure  $1,000  for  going  value.  Considering 
all  the  evidence  in  the  case,  the  Commission  believes  that  the 
fair  value  of  the  property  for  rate-making  purposes  is  at  least 
$15,000,  and  that  the  value  of  the  depreciable  property  is  at 
least  $14,000. 

The  evidence  further  shows  that  for  the  year  1917,  the  total 
revenue  of  the  company  was  $8,166.48  and  its  total  operating 
expense  $2,852.86,  leaving  a  net  revenue  of  $312.57,  and  that 
for  the  year  1918,  the  total  revenue  was  $2,436.04  and  the  total 
operating  expense  $4,608.88,  leaving  a  deficit  of  $2,167.84. 

It  is  estimated  that  the  total  revenue  for  the  year  1919,  un- 
der the  present  rates,  will  be  $3,183.42,  and  the  total  operating 
expense,  including  6  per  cent  depreciation  on  $14,000  or  $700, 
will  be  $8,227,  leaving  a  deficit  of  $44.58,  with  no  allowance 
for  return  on  investment. 

It  is  estimated  that  the  proposed  rates  would  yield  a  total 

revenue  of  $4,084.42,  which  would  pay  operating  expenses  and 

leave  net  revenue  of  $857.42,  or  a  return  of  5.7  per  cent  on  a 

valuation  of  $15,000. 
P.U.R.1919E. 
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[1]  The  endence  shows  that  certain  subscribers  own  tfieir  in- 
struments. These  and  all  other  subscribers  receiving  like  serrice 
should  pay  the  same  rates.  Subscribers  who  own  their  instru- 
ments should  be  allowed  a  rental  charge  of  25  cents  per  m<nitk 
to  be  deducted  from  their  bills. 

[2]  The  evidence  further  shows  that  the  sum  of  $350  per 
year,  which  has  been  set  aside  for  depreciation,  is  insufficient. 
Hereafter  petitioner  should  set  aside  for  depreciation  $700  per 
year,  which  is  5  per  cent  on  the  value  of  the  depreciable  prop- 
erty. 

The  evidence  further  shows  that  the  property  has  been  main- 
tained to  a  fair  degree  and  that  the  patrons  are  receiving  good 
service.  The  company  has  lately  completed  the  installation  of 
new  central  office  equipment^  which  should  further  improve  the 
service. 

The  Public  Service  Commission,  being  advised  in  the  prem- 
ises, finds  that  the  present  schedule  of  rates,  which  has  been  in 
effect  since  1903,  is  inadequate  and  iijisufficient  properly  to  oper- 
ate and  maintain  the  property  of  petitioner  and  pay  reasonable 
return  thereon,  and  that  the  schedule  of  rates  proposed  in  the 
petition  is  reaspnable. 


ICARYIiAlfD  PUBIilC  SERVICE  COMMISSION. 

MATOB  AND  OOMMON  COUNCIL  OP  WESTMINSTHB 

V- 

CONSOLIDATED  PUBLIC  UTILITIES  COMPANY  OP 
WESTMINSTER. 

[Case  Nob.  1525,  1590;  Order  No.  5063.] 

Service  —  Corporate  territory  —  Ultra  vires. 

1.  The  Consolidated  Public  Utilities  Compaay  of  Weetmlnater  ii 
within  its  cor|>orate  rights  in  fl^rring  water  outside  of  the  limits  of 
the  town. 

Return  —  Reasotiahleneas  as  a  whole  —  Segregation  of  Unon  and.  out- 
9lde  water  consumers. 

2.  The  town  and  outside  eonsmners  should  not  be  segregated  in  a 
proceeding  to  determine  the  reasonablenese  of  water  rates,  where  ttm 
town  has  outgrown  its  corporate  limits  and  service  is  supplied  outside, 
under  conditions  substantially  similar  to  those  within  the  town. 
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TaluaHdit  «  Co§t  of  reproduction  —  Unit  prices. 

3.  In  determining  the  value  ctf  a  water  plant  for  rate  awking,  nor- 
mal pre-war  priees  over  an  ay^rage  of  term  years  for  all  oonetmction 
prices  prior  to  1916  were  used,  the  normal  unit  prices  being  increased 
bj  a  20  per  cent  in  determining  the  cost  of  certaiii  construction  in  1916, 
and  70  per  cent  in  appraising  the  work  done  in  1918. 

7aluaUon  ~  Overheads  ~  Water  plant, 

4.  In  valuing  a  water  plant  ior  rate  making,  an  allowance  of 
•lightfy  more  than  13  per  cent  was  made  for  overhead  expenses. 

vahmOion  —  Working  capital  «  Water  plant, 

6.  In  determining  the  reasenablenesa  of  water  ,rate^,  an  allowanoe 

ef  $2,900  was  made  for  working  capital  of  a  eompany  whose  plant  was 

valued  at  $185,000. 
'ofMoMon  «  WiUer  rights. 

6.  No  allowance  was  made  in  the  valuation  of  a  water  plant  for 
rate  making  for  water  diversion  rights,  rights  of  way,  etc.,  where  no 
attempt  was  made  to  establish  either  the  original  cost  or  the  present 
value  thereof,  and  the  rights  appeared  to  be  of  a  very  indefinite  n8;ture 
and  their  value  a  matter  of  conjecture. 

'aluation  —  Going  value  ~  Method  of  ascertaining  «  Loss  of  profits 
—  Competition, 

7.  Going  value  cannot  be  ascertained  by  assittniag  a  fair  return 
to  the  stockholders  of  a  specified  percentage  on  the  outstanding  stock 
during  the  years  in  which  the  stockholders  received  no  dividends,  where 
the  loss  of  dividends  was  due  to  a  rufnous  competition* 

aluaUon  —  Going  value  —  AUowanoe  for, 

8.  In  a  valuation  for  rate  making  an  allowanee  of  S  per  eent  upon 
the  depreciated  value  of  a  water  plant  was  made  for  going  value. 

'aluatiim  —  Fair  value  —  Ascertainment  —  Marleet  value  of  securi" 
Ues. 

9.  The  market  value  of  the  securities  of  a  utility  furnish  little, 
if  any,  basis  for  a  determination  of  the  fair  value  of  its  property,  where 
there  is  no  clear  evidence  before  the  Commission  respecting  such  marw 
ket  value,  and  Where  such  value  may  have  been  affected  by  the  inability 
of  the  utility  to  earn  a  sufficient  return  upon  its  investment. 

UUes  —  Factors  —  Cost  of  service  —  Investment  p^  consumer. 

10.  The  investment  per  consumer  cannot  be  taken  as  absolutely  and 
entirely  controlling  the  aggregate  charge  to  the  consumer,  since  it  not 
infrequently  happens  that  by  increasing  the  capital  investment  the 
operating  expenses  may  be  greatly  reduced. 

stum  —  Reasonahleness  «  Percentage, 

11.  A  return  of  7  per  cent  per  annum  was  fixed  as  the  maximum  a 
water  company  would  be  permitted  to  earn  on  the  fair  value  of  its 
property  in  view  of  the  fa^t  that  the  hazard  of  water  companies  is  less 
than  that  of  most  classes  of  utilities. 

depreciation  —  Anntud  alUnoanee  —  Necessity  for, 

12.  An  ample  reserve  for  depreciation  is  a  necessity  in  the  case  of 
every  public  utility,  and  rates  should,  therefore,  be  such  as  to  permit 
the  creation  and  maintenance  of  such  a  reserve. 
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Service  »  Duty  to  render,  « 

18.  No  rules  whick  a  ntility  may  adopt  can  relieve  it  of  its  obligt 
tion  to  furnith  seryioe  which  is  reasonably  safe  and  adequate. 
Service  —  Water  —  Service  pipe. 

14.  A  water  company^g  rules  should  provide  that  the  company  wi 
at  its  own  expense  bring  service  pipes  to  the  curb. 


Return  »  Reasonableness  —  Thsories, 

Discussion  of  underlying  principles  relating  to  the  reasonablenef 
of  return  of  public  utilities^  p.  616. 
Valtuition  —  Worleing  capital  »  Definition. 
Definition  of  working  capitial,  p.  621. 
Valuation  —  Investment  per  consumer. 

Table   showing   investment  per   consumer   in   fourteen   Marylas 
water  companies,  p.  631. 

[July  31,  1919.] 

Complaint  alleging  that  the  rates  of  the  respondent  wate 
company  are  unreasonably  high;  rates  found  to  be  reasonabl 
except  as  to  charges  for  fire  plugs  in  excess  of  sixty  in  numbei 
which  were  fixed  at  $10  per  annum  for  such  excess.  The  con 
pany  was  required  to  make  certain  modifications  in  its  rules 
The  value  of  its  property  for  rate  making  was  fixed  at  $185}00C 

Appearances:  Joseph  &  Goldsmith^  Esq.^  Assistant  Genera 
Counsel  of  the  Public  Service  Commission  of  Maryland;  Gu; 
W.  Steele,  Esq.,  Counsel  for  the  complainant;  F.  Neal  Parke 
Esq.,  of  Bond  &  Parke,  Counsel  for  respondent. 

By  the  Commission:  On  September  1,  1917,  the  Consoli 
dated  Public  Utilities  Company  of  Westminster  filed  with  thi 
Commission  its  rate  schedule  P.  S.  C.  Md.*No.  2,  canoelin 
schedule  P.  S.  C.  Md.  No.  1  of  that  company,  to  become  efife< 
tive  October  1,  1917.  The  effect  of  this  schedule  was  to  increaa 
substantially  the  rates,  both  flat  and  metered,  charged  by  sai 
company  for  the  supply  of  water  in  the  town  of  Westminste 
and  environs. 

On  September  29,  1917,  the  mayor  and  common  council  c 
Westminster  filed  a  complaint  with  this  Commission  again! 
The  Consolidated  Public  Utilities  Company  of  Westminstei 
Case  No.  1410,  in  which  the  Commission  was  asked  to  institut 
proceedings  in  the  circuit  court  for  Carroll  county  (in  whic 
county  Westminster  is  situated),  to  have  enjoined  the  said  Th 
Consolidated  Public  Utilities  Company  of  Westminster  (hen 
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iitafter  referred  to  as  the  Consolidated  Company),  from  enforc- 
ing the  rates  and  r^ulations  prescribed  bj  said  dompanys'  sched- 
ule P.  S.  C.  Md.  No.  2y  aforesaid,  on  the  ground  that  these  rates 
had  not  been  established  in  conformity  with  the  requirements 
of  the  provisions  of  chapter  341  of  the  Acts  of  the  General  As- 
sembly of  Maryland,  Session  of  1910.  On  same  day,  after  full 
presentation  to  the  Commission  of  the  views  of  the  complain- 
ant, by  its  attorney,  the  Commission  entered  its  order  No. 
3835,  refusing  to  direct  its  general  counsel  to  institute  proceed- 
ings as  prayed  for^  without  prejudice,  ^owever,  to  the  right  of 
the  complainant  to  institute  and  prosecute  any  other  motion  or 
proceeding  designed  to  bring  about  a  redress  of  the  violation 
of  its  alleged  rights  in  the  premises.  Thereafter  the  mayor  and 
common  council  of  Westminster  filed  bill  of  complaint  in  the 
circuit  court  for  Carroll  county,  in  which  case  the  Commission 
intervened,  praying  for  an  injunction  restraining  the  enforce- 
ment of  the  increased  rates.  The  controversy  has  since  been 
decided  by  the  court  of  appeals  of  Maryland  (132  Md.  374, 
P.U.R1918F,  216,  103  Atl.  1008),  tRe  court  holding  that  this 
Commission  has  complete  and  exclusive  jurisdiction  over  the 
matter  of  the  rates  to  be  charged  by  the  Consolidated  Company 
for  water* ' 

On  June  4,  1918,  complaint  was  filed  by  the  mayor  and  com- 
mon council  of  Westminster  against  the  Consolidated  Company, 
which,  after  setting  forth  the  fact  of  the  filing  with  the  Com- 
mission of  the  increased  rates  which  became  effective  October 
1,  1917,  and  subsequent  litigation  with  respect  thereto,  alleges 
that  said  rates  are  unjust  and  unreasonable,  and  that  if  same  are 
allowed  to  continue  in  effect  will  yield  a  net  revenue  far  in 
excess  of  a  reasonable  return  on  the  fair  value  of  the  property 
of  the  Consolidated  Company  required  to  supply  the  municipal- 
ity of  Westminster  and  the  inhabitants  of  that  town  with  water. 
The  complainant  further  recites  that  there  is  a  duplication  of 
water  plants  in  the  town  of  Westminster,  and  that  either  of  the 
two  systems  is  of  sufScient  capacity  to  meet  adequately  the  re- 
quirements of  the  town.  The  complainant  concludes  with  a 
prayer  that  the  Commission  investigate  the  matter  and  fix  fair 
and  reasonable  rates  to  be  paid  for  water  for  fire  protection  and 
other  municipal  purposes  and  by  the  inhabitants  of  the  town 
for  domestic  and  industrial  uses,  such  rates  to  be  based  upon 
P.U.R.191«E.  • 
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the  value  of  the  plant  reasonably  required  to  supply  the  needs 
of  the  to^vm  and  its  inhabitants  with  pure  water,  and  that  the 
Commission  prescribe  just  and  reasonable  rules  and  regulatioDfl 
to  govern  the  furnishing  of  water  by  the  Consolidated  Com- 
pany.  On  June  13,  1918,  the  Consolidated  Company  filed  its 
answer  to  the  complaint,  aforesaid,  denying  the  material  allega- 
tions of  the  complaint. 

While  case  No.  1525,  involving  tiie  reasonableness  of  the 
rates  which  became  effective  on  October  1,  1917,  was  still  pend- 
ing upon  the  docket  of  the  Commission,  and  before  hearings 
bad  been  had  in  that  case,  the  Ocmsolidated  Company  on  Augoat 
31,  1918,  filed  with  the  Commission  its  rate  schedule  P.  S*  C. 
Md.  iN'o.  3,  canceling  schedule  P.  S.  C.  Md.  3,  to  become  effec- 
tive October  1,  1918,  the  effect  of  which  schedule  was  to  in- 
crease further  the  fiat  rates  and  the  quarterly  minimum  cha^;es 
for  metered  service  exacted  by  the  Consolidated  Company.  On 
September  80,  1918,  the  mayor  and  common  council  of  West- 
minster, a  municipal  corporation,  and  Howard  Eoontz,  its  may- 
or, filed  a  complaint  aglinst  the  second  increase  in  rates,  in 
which  it  asks  the  Commission  to  hear  and  dispose  of  the  entire 
question  regarding  the  rates  to  be  charged  and  rules  to  be  en- 
forced by  the  Consolidated  Company  in  one  proceeding.  In 
due  course  the  Consolidated  Company  filed  with  the  Commis- 
sion its  answer  to  the  second  complaint,  denying  that  the  rates 
complained  of  are  unreasonable,  unfair,  and  unjust,  and  alleg- 
ing that  the  changes  which  became  effective  October  1,  1918, 
were  necessary  in  order  to  enable  it  to  have  sufficient  revenue 
with  which  to  meet  the  current  operating  expenses  of  the  com- 
pany. 

At  the  time  complaint  in  case  No.  1625  was  filed,  Osborne  I. 
Yellott,  Esq.,  then  assistant  general  counsel  to  the  Commission, 
was,  upon  petition  of  the  complainant,  assigned  by  the  C<»n- 
mission  to  represent  and  assist  the  complainant  in  the  presen- 
tation and  prosecution  of  its  complaint  Thereafter  Mr.  Yell- 
ott resigned  and  Joseph  S.  Goldsmith,  Esq.,  was  appointed  to 
fill  the  vacancy  caused  by  Mr.  Yellott's  resignation,  Mr.  Gk^d- 
smith  taking  up  liie  work  in  ocmnection  with  this  proceeding. 
The  matter  was  several  times  set  for  hearing,  but  was  postponed 
from  time  to  time  to  meet  the  other  engagements  of  the  iHtexest- 
ed  parties,  and  finally  came  on  for  hearing  on  January  31,  1910. 
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lleajrings  were  concluded  on  ilarch  26,  1919,  bj^ving  occupied 
in  all  six  full  days.  April  9,  1919,  and  the  foUoTving  day,  were 
devoted  to  arguments  of  the  several  counsel,  who  also  filed  briefs 
with  the  Commission  in  support  of  their  respective  contentions. 
The  stenographic  record  in  all  embraces  over  1^800  pages. 

Corporate  History. 

The  Consolidated  Company  is  engaged  in  the  furnishing  of 
water,  '^^octricity,  and  gas  in  tte  town  of  Westminster  and  the 
adjacent  portions  of  Carroll  county.  Westminster  is  an  incor- 
porated town  and  its  population  is  shown  by  the  1910  census 
as  3,295  persons,  but  the  evidence  is  to  the  effect  that  the  pres- 
ent population  of  the  territory  served  by  the  respondent  com- 
pany is  approximately  4,000.  Water  is  supplied  by  the  Con- 
solidated Company  at  both  flat  and  metered  rates,  there  being 
511  consumers  still  charged  at  flat  rates  while  there  are  543 
metered  supplies,  or  a  total  of  1,054  services. 

As  its  name  indicates,  the  Consolidated  Company  is  a  con- 
solidation of  the  various  public  service  utilities  of  Westminster. 
Westminster  Gaslight  Company  was  incorpoirated  by  chapter 
42  of  the  Acts  of  the  General  A^s^mbly  of  Maryl^d,  Session 
of  1867.  The  Westminster  Water  Company  was  incorporated^ 
under  an  act  of  the  general  assembly  of  Maryland  on  May  18, 
1888.  Carroll  County  Electric  Light  &  Power  Company  was 
formed  under  the  general  incorporation  laws  of  the  state  of 
Maryland  bn  May  29,  1894.  The  Citizens'  Water  &  Power 
Company  of  Westminster,  Carroll  county,  Maryland,  was  in- 
corporated under  the  general  incorporation  laws  of  the  state  of 
Maryland  on  June  15,  1900. 

After  the  Citizens*  Company  started  operations  competition 
between  it  and  the  Westminster  Water  Company  became  very 
keen.  A  reduction  in  rates  made  by  one  company  was  met  by 
still  further  reductions  by  the  other  company,  which  system  of 
counter  reductions  continued  until  aggregate  reductions  in  rates 
amounted  to  40  per  cent.  The  Westminster  Water  Company 
had  entered  into  a  contract  with  the  city  of  Westminster  to  sup- 
ply it  with  water  for  fire  protection  and  other  municipal  pur- 
poses, a^d  was  paid  by  the  municipality  from  the  proceeds  of 
an  annual  levy  of  5  cents  on  the  $100  of  the  taxaMe  property' 
within  the  corporate  liiriits  of  Westminster.  After  the  forma- 
P.U.n.l919E. 
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tion  of  the  second  water  company,  the  mayor  and  common  cotin- 
cil  of  Westminster  endeavored  to  have  this  contract  rescinded, 
and  the  rights  of  the  municipality  to  terminate  the  contract  was 
upheld  by  the  court  of  appeals  of  Maryland  (98  Md.  551,  64 
L.R.A.  630,  103  Am.  St.  Rep.  424,  66  Atl.  990).  Thereafter 
.the  municipality  entered  into  a  contract  with  the  Citizens'  Com- 
pany to  supply  Westminster  with  water  for  all  municipal  pur- 
poses, including  fire  protection,  at  the  rate  of  $800  per  annum, 
which  contract  started  on  October  2,  1902,  and  terminated  Octo- 
ber 2,  1917.  This  last  contract  also  stipulated  the  rates  to  be 
charged  private  consumers  by  the  Citizens'  Company  during 
the  period  of  the  contract,  the  rates  being  fixed  as  those  which 
were  established  as  a  result  of  the  active  competition  between 
that  company  and  the  Westminster  Water  Company. 

After  the  competition  between  the  rival  water  companies 
had  continued  for  some  years,  their  owners  determined  that  the 
logical  solution  of  the  problem  lay  in  a  consolidation  of  the  two 
companies;  and  it  was  thought  advisable  to  include,  also,  the 
gas  and  electric  companies  in  the  same  combination.  To  this 
end  the  Public  Utilities  Company  of  Westminster  was  incor- 
porated on  September  28,  1908,  under  the  general  incorpora- 
tion laws  of  the  state  of  Maryland,  with  broad  corporate  powers. 
The  five  corporations  were  then  united  into  the  Consolidated 
Public  Utilities  Company  of  Westminster  by  agreement  of  con- 
solidation dated  October  1,  1908,  with  an  authorL^ed  capital 
stock  of  $150,000,  consisting  of  15,000  shares  of  the  par  value  of 
$10  each.  The  capitalization  of  the  five  constituent  companies, 
the  basis  for  stock  exchange,  and  the  bonded  indebtedness  of 
these  companies,  is  shown  in  the  following  table: 

Par  Value  Stock  of 


WMtminster  Gaslight  Co.  . 
Westminster  Water  Co.  . . . 
OarroU  County  Elec  Lt.  and 

Power  Co 

OitizeoA'     Water     A     Power 

Company 

Pablic  Utilitieg  Company  of 

Westminster 


Total 


.Constit- 
uent 
Company 


$24,000 
60,000 

6,000 

40,000 

60 


*120,050 


Consoli 
dated 
Company 
Given  in 
Exchange 


$24,000 
00,000 

10,000 

42,000 

50 


$136,050 


Outstanding  Funded  V^bt 


Amount 


$45,000 
20,000 
40,000 


$105,000 


Rate 


4« 


4% 


Maturity 


1^32 
1924 
1040* 
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In  addition  to  the  stock  of  $24,000  of  the  Consolidated  Com- 
pany, the  shareholders  of  the  Westminster  Gaslight  Company 
(which  had  been  the  only  company  paying  dividends)  were 
paid  $30,000  in  cash,  obtained  by  the  sale  of  $30,000  of  5  per 
cent  bonds  of  the  Consolidated  Company.  These  bonds  mature 
in  1938  and  are  a  first  lien  upon  the  property  acquired  from 
the  Westminster  Gaslight  Company,  and  a  second  lien  upon  the 
properties  of  the  other  constituent  companies.  Thereafter  the 
Consolidated  Company  issued  and  sold  for  cash  at  par  140 
shares  of  its  stock,  obtaining  therefor  $1,490,  which  was  used 
for  the  purchase  of  electric  meters,  and  charged  to  the  capital 
investmyent  of  the  electric  plant.  No  securities  have  since  been 
issued  or  sold  by  the  Consolidated  Company,  so  that  the  total 
amount  of  outstanding  stock  is  $137,540  and  of  bonds  $135,000, 
or  a  total  capitalization  of  $272,540. 

By  the  terms  of  the  agreement  of  consolidation  the  accounts 
receivable  and  payable  did  not  pass  to  the  Consolidated  Com- 
pany, but  were  received  and  discharged  by  the  several  constitu- 
ent companies.  It  has  not  been  possible  to  ascertain  the  actual 
investment  of  the  constituent  companies  in  the  property  ac- 
quired by  the  Consolidated  Company,  as  the  books  of  the  sev- 
eral companies  were  not  turned  over  to  the  officers  of  the  Con- 
solidated Company,  but  apparently  were  destroyed  sometime 
after  the  consolidation  was  effected.  However,  when  the  books 
of  the  Consolidated  Company  were  opened  on  October  1,  1908, 
the  same  showed  the  value  of  the  assets  acquired  by  it  from  the 
two  water  companies  to  exceed  the  par  value  of  the  stock  issued 
and  tlie  funded  debt  assumed  by  it  upon  those  properties. 

The  Issues  Presented. 

The  complaints  and  pleadings  in  these  proceedings  present 
to  the  Commission  for  adjudication  several  issues,  which  are 
all  more  or  less  directly  related  to  the  primary  point  in  issue, 
and  may  be  briefly  smnmarized  under  the  following  heads : 

(a)  The  corporate  right  of  the  Consolidated  Company  to  en- 
gage in  the  business  of  supplying  water  beyond  the  limits  of 
the  town  of  Westminster. 

(b)  The  fair  value  of  the  property  used  and  useful  in  the 

public  service. 
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(c)  The  rate  of  return  which  the  Consolidated  Company  is 
to  be  permitted  to  earn  upon  the  property  dedicated  to  the  pub- 
lic service  and  included  in  the  Commission's  valuation. 

(d)  The  reasonableness  of  the  rate  charged  by  the  Consoli- 
dated Company  for  electrical  energy  generated  by  its  dectric 
plant  and  furnished  the  water  plant,  which  uses  it  for  pumping 
and  purification  purposes. 

(e)  The  reasonableness  of  the  rat^  charged  by  the  Consoli- 
dated Company  for  water  service. 

The  complainant  has  urged  upcai  the  Commission  that  there 
is  an  unnecessary  duplication  of  plant,  in  both  the  production 
and  distribution  systems,  which  contention  must  be  considered 
in  connection  with  the  valuation  proceedings. 

The  question  of  the  reasonableness  of  the  rates  embraces  all 
flat  and  metered  rates  charged  for  water  for  municipal  and  pri- 
vate uses,  together  with  the  rules  and  regulations  of  the  Con- 
solidated Company  governing  the  supply  of  water. 

Bi-ght  to  Supply  Water  Outside  of  Westminster. 

[1,  2]  An  examination  of  the  record  in  the  case  leads  to  the 
inevitable  conclusion  that  there  is  no  merit  in  the  contention 
that  the  action  of  the  Consolidated  Company  in  supplying  water 
beyond  ,the  corporate  limits  of  Westminster  is  ultra  vires,  or 
that  the  water  system  should  be  divided  into  two  separate  parts, 
one  lying  inside  the  town  and  the  other  beyond  the  town  limits, 
and  the  value  of  the  property  and  earnings  and  expenses  segre- 
gated accordingly.  The  Commission  finds  nothing  in  the  char- 
ters of  any  of  the  companies  which  would  seem  to  limit  the 
activities  of  the  Consolidated  Company  to  the  town  of  Westmin- 
ster proper,  but  on  the  contrary  finds  that  said  company  is 
clearly  within  its  corporate  rights  in  supplying  water  in  the 
vicinity  of  Westminster.  The  proposition  to  divide  arbitrarily 
the  water  system  into  two  distinct  plants  appears  equally  unten- 
able. The  evidence  is  to  the  effect  that  Westminster  has  gix>wn 
beyond  its  corporate  limits,  and  that  service  is  supplied  outside 
of  the  town  limits  under  conditions  substantially  similar  to  those 
obtaining  within  the  town.  So  far  as  the  Commission  is  ad- 
vised it  is  the  almost  universal  practice  and  custom  of  privately 
(  wned  utilities,  including  water  companies,  to  extend  their  mains 
P.U.R.1919E. 
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and  services  beyond  the  actual  boundaries  of  the  particular  city, 
town,  or  village  primarily  intended  to  be  served,  and  with  few, 
if  any,  exceptions,  such  systems  have  been  and  are  treated  in 
their  entirety. 

It  follows  that,  in  considering  the  proper  valuation  to  be 
placed  upon  the  property  of  the  Consolidated  Company,  and  in 
determining  just  and  reasonable  rates  to  be  charged  for  the  sup- 
ply of  water,  the  Commission  will  treat  the  water  property  of 
said  company  as  a  whole,  and  will  not  undertake  to  divide  same 
into  two  separate  and  distinct  units, — one  within  and  the  other 
without  the  corporate  limits. 

The  ValtuUion, 

The  Commission  in  this  case  is  concerned  with  establishing 
rates  which  shall  be  just  and  reasonable  to  the  public  and  to  the 
utility.  This  Commission  had  occasion  to  folly  consider  the 
underlying  principles  involved  in  a  case  of  this  kind  in  the  in- 
vestigation and  charges,  property  and  affairs,  of  the  Chesapeake 
&  Potomac  Telephone  Company  of  Baltimore  City,  and  its  opin- 
ion filed  therein  on  March  8,  1916,  and  reported  in  7  Md.  P. 
S.  C.  starting  at  page  148,  goes  into  the  whole  question  at  con- 
siderable length.  As  set  forth  in  that  opinion  and  in  the  author- 
ities therein  quoted  from,  the  object  of  the  Commission  should 
be  to  secure  adequate  service  to  the  public  at  rates  which  will 
be  fair  to  both  the  public  and  the  utility.  Also,  that  the  basis 
of  all  calculations  as  to  the  reasonableness  of  rates  to  be  charged 
by  the  utility  must  be  the  fair  value  of  the  property  used  by  it 
for  the  public  convenience,  as  the  utility  is  lawfully  entitled  to 
a  fair  return  upon  its  property  so  dedicated  to  the  public  serv- 
ice, provided  that  such  fair  return  can  be  secured  by  charging 
the  public  no  more  than  what  the  services  rendered  are  reason- 
ably worth.  Counsel  for  respondent  in  his  argument  attempted 
to  show  that  the  courts,  including  the  Supreme  Court  of  the 
United  States,  had  recently  departed  from  their  earlier  decisions 
in  which  the  aforesaid  limitation  was  put  upon  the  absolute 
right  of  the  utilitj^  at  all  times  and  under  all  conditions  to  earn 
a  fair  return  upon  the  property  so  employed,  it  being  contended 
that  under  such  later  decisions  there  is  no  such  limitation  upon 
the  right  of  the  utility  to  earn  a  fair  return  upon  its  property, 
P.U.R.1919E. 
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but  without  here  reviewing  at  length  the  authorities  cited  hy 
counsel,  the  Commission  does  not  feel  that  they  should  be  con- 
strued as  in  conflict  with  the  proposition  above  set  forth. 

The  Supreme  Court  of  the  United  States  in  the  case  of  Smyth 
V.  Ames,  169  U.  S.  466,  42  L,  ed.  819,  18  Sup.  Ct.  Kep.  418, 
has  also  laid  down  the  rule  that  in  ascertaining  the  fair  value 
of  the  property  used  in  the  public  service,  it  is  proper  to  con- 
sider the  amount  actually  expended  in  original  construction  and 
permanent  improvements,  the  amount  and  market  value  of  its 
outstanding  stocks  and  bonds,  the  present  as  compared  with  the 
original  cost  of  construction,  the  probable  earning  capacity  un- 
der the  particular  rates  '^prescribed  by  statute,"  and  the  sum 
required  to  meet  operating  expenses.  That  is  to  say,  all  of 
these  matters  as  well  as  any  others  which  may  be  pertinent  in 
the  particular  case  must  be  considered  in  determining  the  value 
of  the  property  and  each  given  such  weight  as  may  be  just  and 
right  in  that  case. 

The  Commission  instructed  its  chief  engineer  to  make  apprai- 
sals covering  the  proportion  of  the  Consolidated  Company,  and 
on  September  25,  1918,  the  chief  engineer  submitted  a  report 
containing  summaries  of  the  separate  appraisals  of:  Westmin- 
ster Water  Company,  Citizens'  Water  &  Power  Company,  New 
Water  Supply  Construction  1918,  Electrical  properly.  Gas  prop- 
erty. 

All  of  the  appraisals  were  made  as  of  August  31,  1918,  and 
a  detailed  inventory  with  unit  prices  used  was  furnished  on 
October  5,  1918. 

The  following  shows  the  appraised  value  as  of  August  Slst^ 
not  including,  land,  rights  of  way,  and  working  capital : 

P.U.R.1919E. 
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[3]  The  chief  engineer  of  the  Commission  used  the  normal 
pre-war  prices  obtained  over  an  average  of  five  years  for  all 
construction  prices  to  1916.  The  normal  unit  prices  were  in- 
creased by  20  per  cent  in  determining  the  cost  of  certain  elec- 
trical construction  in  1916^  and  70  per  cent  in  appraising  the 
work  done  in  1918  in  connection  with  the  new  water  supply  at 
Cranberry.  The  practice  of  using  normal  prices  in  an  apprais 
al  of  properties  such  as  the  one  here  under  consideration  has 
ample  support  in  precedents  and  is  founded  in  justice.  It  ia 
true  that  construction  at  the  present  time  can  be  accomplished 
only  at  the  abnormal  prices  now  obtaining,  but  the  major  por- 
tion of  the  plants  of  the  Consolidated  Company  was  built  under 
normal  conditions  and  at  normal  prices.  The  contract  prices 
allowed  on  the  more  recent  construction  have  been  increased,  as 
before  stated,  so  as  to  reflect  reasonably  the  actual  costs  expe- 
rienced in  such  construction.  Just  when,  if  ever,  prices  will 
reach  their  pre-war  levels  it  is,  of  course,  impossible  to  foretell, 
though  we  see  some  indications  from  time  to  time  of  tendencies, 
feeble  though  they  may  now  be,  in  this  direction.  If  a  valua- 
tion was  being  made  at  a  time  when,  due  to  a  panic  or  some 
other  financial  disaster,  prices  had  fallen  to  a  point  far  below 
I  normal  and  lower  than  the  intrinsic  value  of  the  particular  ma- 

l  terials  or  services,  we  do  not  feel  that  anyone  could  seriously 

contend  that  the  valuation  should  be  predicated  upon  the  de- 
pressed prices  then  prevailing. 
I  [4]  To  the  contract  cost  there  has  been  added  overhead  ex- 

I  penses  of  slightly  more  than  18  per  cent.     This  is  to  cover  or- 

I  ganization,  geftieral  expenses,  engineering,  and  interest.     It  was 

'  assumed  by  the  engineer  in  figuring  upon  the  cost  of  reconstruc- 

tion that  the  plants  of  the  Consolidated  Company  were  to  be 
constructed  in  the  period  of  one  year,  and  these  overhead  ex- 
I  penses,  or  construction  overheads,  are  the  expenses  that  are  en- 

i  countered  in  such  work  of  Construction,  based  upon  the  'vrork 

I  being  completed  in  that  period.     These  items  are  just  as  real 

an  expense  and  are  as  much  a  part  of  the  actual  cost  of  construct- 
ing the  physical  property  as  are  the  labor  and  material  which 
go  to  make  up  the  contract  cost.  The  item  of  ^^organization" 
included  under  construction  overheads  embraces  only  the  oirgan- 
,  ization  necessary  for  and  incident  to  the  construction  of  the 

P.U.R.1919B. 


Digiti: 


zed  by  Google 


WESTMIN6Tiaa  t.  C01?S0LIDATED  PUB.  UTIL.  CO.  519 

plants  and  is  not  intended  to  include  any  cost  encountered  in  the 
organization  of  the  business  as  such.    The  aggregate  of  the  per- 
centage allowances  in  this  case  for  construction  overheads  is 
farir,  and  compares  favorably  with  similar  allowances  made  by 
the  Commission  in  other  cases.    In  the  Chesapeake  &  Potomac 
Telephone  Case,  supra,  the  allowance  was  17.67  per  cent.    Mr. 
John  H.  Gregory,  a  consulting  engineer  and  sanitary  expert 
^ho  has  been  engaged  in  the  practice  of  his  profession  a  number 
^f  years,  and  who  has  recently  accepted  the  chair  of  Sanitary 
Engineering  at  Johns  Hopkins  University,  was  employed  by  the 
Commission  as  consulting  engineer  in  the  instant  case.    Profes- 
sor Gregory,  in  his  report  upon  the  valuation  of  the  water  plant 
of  the  Consolidated  Company,  comments  upon  the  failure  of 
^e  Commission's  engineer  to  make  any  allowance  in  construc- 
tion overheads  for  omissions,  which  allowance,  he  states,  might 
Pi'opex'ly  be  made  2  per  cent,  and  criticizes  the  allowance  of  5 
P^^    oent  included  in  construction  overheads  for  engineering  as 
^^'^'^xxlj  low,  suggesting  that  in  his  opinion  an  allowance  of  7 
^^^     o^nt  would  be  proper  for  a  plant  of  the  size  of  this  one. 
-*^«.x*ixig  in  mind  the  conditions  under  which  this  plant  was  con- 
'  ^*^^^^t:ed  and  the  character  of  the  records  available,  and  in  fur- 
^-^^      C5onsideration  of  allowances  hereinafter  made  for  certain 
Y  ^^^^^c  omissions,  the  Commission  concludes  that  the  aggr^ate 
*<^xv-^iice  made  by  its  chief  engineer  for  construction  overheads 
^^^^sonable,  and  will  not  further  increase  the  same  to  the  ex- 
^"^    xrecommended  by  Professor  Gregory. 

-^Ixe  allowances  made  by  the  chief  engineer  for  land,  rights 
"^    "^^«iy,  and  working  capital,  and  the  total  valuation  including 
^^^^  items,  are  as  follows; 
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Up  to  this  point  the  valuations  of  the  electric  and  gas  plants 
have  been  included,  but  as  the  Commission  is  not  in  these  pro- 
ceedings directly  co;Qcemed  with  establishing  a  valuation  upon 
the  properties  of  the  Consolidated  Company  utilized  in  gen- 
erating and  distributing  gas  and  electricity,  it  will  hereinafter 
confine  itself  to  the  water  plants.  Even  if  it  should  desire  at 
this  time  and  in  these  proceedings  to  determine  the  final  valua- 
tion to  be  placed  upon  the  gas  and  electric  plants  and  distribu- 
ting system,  the  Commission  doe$  not  feel  that  the  record  now 
before  it  is  sufficient  for  such  purpose,  as  there  was  little  direct 
testimony  or  evidence,  other  than  the  chief  engineer's  reports, 
which  furnishes  any  basis  for  such  valuation. 

[5]  Working  capital  has  been  defined  by  the  Commission  as 
follows:  "Working  capital  is  the  amotmt  of  cash  and  supplies, 
or  other  available  assets  readily  convertible  into  cash  without 
pecuniary  sacrifice,  ireasonably  necessary  to  be  kept  on  hand  bv 
the  company  for  the  purpose  of  meeting  its  current  obligations 
as  they  arise,  and  enabling  it  to  operate  economically  and  efli- 
ciently.  It  should  be  taken  to  embrace  such  a  stock  of  materials 
and  supplies  as  is  reasonably  necessary  to  enable  the  company 
to  make  repairs  and  minor  replacements  chargeable  to  operation 
without  unreasonable  delay  or  expense,  and  to  meet  operating 
contingencies  and  emergencies  not  taken  care  of  by  other  re- 
serves or  allowances,  and.  generally  should  be  a  sum  reasonably 
sufficient  to  bridge  the  gap  between  outlay  and  reimbursement. 
It  should  be  determined  with  due  r^ard  to  the  company's  ordi- 
nary outstandings,  both  payable  and  receivable  the  ordinary 
condition  of  its  stock  op.  supplies  in  hand,  the  natural  and  ordi- 
nary risks  of  its  business,  the  condition  of  its  credit,  its  custom 
in  the  purchase  of  supplies,  and  as  to  carrying  its  account  with 
banks  and  others,  whether  at  interest  or  otherwise,  its  method 
of  rendering  bills  for  sei*vice  and  time  required  for  the  pajment 
thereof,  the  character  and  nature  of  its  obligations  funded  aivi 
unfunded,  and  all  other  circumstances  bearing  upon  the  eco- 
nomical and  efficient  operation  of  the  business." 

The  allowance  of  $2,900  as  working  capital  for  the  water 
business  was  arrived  at  by  taking  four  months*  estimated  pay 
roll,  materials,  and  supplies  costing  $1,500  and  $250  cash.  Con- 
sidering the  basis  upon  which  the  business  of  the  respondent 
P.U.R.1919E. 
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is  conducted,  the  Commissioii  finds  that  the  allowance  for  work- 
ing capital  is  reasonable,  and  in  keeping  with  allowances  ordi- 
narily made  by  the  Commission  for  this  purpose. 

Professor  Gregory  reported  to  the  Commission  that  the  unit 
prices  applied  by  the  Commission's  engineer  to  the  quantities 
given  in  the  inventory  were  in  the  main  fair  and  reasonable, 
but  he  points  out  certain  specific  items  where,  in  his  judgment, 
the  unit  prices  were  unduly  low.  The  particular  items  respect- 
ing which  his  criticism  was  directed  are  as  follows :  [See  page 
523.] 

To  this  is  to  be  added  the  construction  overheads  of  13.3  per 
cent,  or  $582,  making  the  total  addition  to  reproduction  cost 
new  $4,956.  The  accrued  depreciation  to  be  deducted,  based  on 
the  age  of  the  several  items  and  the  annual  rate  of  deprecia- 
tion thereof,  is  $689,  making  the  net  addition  to  the  chief  en- 
gineer's appraisal  recommended  by  Professor  Gregory  on  ac- 
count of  the  correction  in  unit  prices  $4,317.  Professor  Greg- 
ory also  recommended  that  two  wells  under  the  clear  water  basin 
at  Cranberry  Station  be  included,  and  gives  the  contract  cost  as 
$800,  based  upon  an  average  depth  of  100  feet  and  the  contract 
cost  thereof  $4  per  foot.  It  was  first  assumed  that  these  wells 
were  covered  up  by  the  floor  of  the  clear  water  basin,  but  it 
subsequently  developed  that  the  wells  have  been  carried  up 
through  the  floor  and  capped,  and  that  same  are  still  available 
for  use.  He  further  found  that  two  additional  wells  near  Cran- 
berry Station  should  be  added  to  the  inventory,  and  assuming 
the  same  average  depth  and  contract  cost,  as  found  for  the  two 
wells  above  mentioned,  suggests  that  $800  might  properly  be 
added  to  the  contract  cost,  in  addition  to  which  should  be  added 
$50  per  well  for  the  piping  for  the  same,  or  a  total  addition  to 
the  contract  cost  on  account  of  these  wells  of  $900.  Adding 
13.3  per  cent  construction  overheads  on  account  of  the  four 
wells,  or  $226,  makes  the  total  addition  on  this  account  to  re- 
production cost  new  $1,926.  The  accrued  depreciation  is  found 
to  be  28  per  cent,  or  $589,  which  makes  the  net  addition  to  the 
appraisal  $1,387. 

It  has  also  been  recommended  by  Professor  Gregory  that  23 
acres  of  land  owned  by  the  Consolidated  Company  at  Routzahn's 
Mill  be  included  in  the  inventory,  in  addition  to  5  acres  includ- 
ed by  the  Commission's  engineer,  and  gives  the  value  thereof 

P.U.R.1919E. 
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as  $100  per  acre,  or  a  total  increase  of  $2,300.  The  Consoli- 
dated Company  owns  28  acres  at  this  point,  on  part  of  which  is 
located  the  wells  and  pumping  station,  the  remaining  acreage 
being  used  to  protect  the  source  of  supply. 

The  Commission's  engineer  agrees  that  the  unit  prices  used 
by  him  might  properly  be  increased  to  the  extent  indicated  by 
Professor  Gregory,  and  the  additional  wells  at  Cranberry  Sta- 
tion and  the  additional  land  at  Koutzahn's  Mill  included  in  the 
appraisal. 

Subsequent  to  Professor  Gregory's  report,  and  after  the  case 
was  submitted,  two  members  of  the  Commission  made  a  per- 
sonal inspection  of  the  plant  of  the  Consolidated  Company,  and, 
after  giving  due  consideration  to  the  entire  matter,  the  Com- 
mission conchided  that  the  23  acres  of  land  are  not  essential  to 
protect  the  water  supply  of  the  Consolidated  Company,  and 
should  not  be  inchided  in  the  valuation.  Nor  does  the  Commis- 
sion believe  that  the  unit  prices  for  the  clay  puddle  and  rip  rap 
used  in  the  construction  of  the  high-service  reservoir  should  be 
increased  to  the  amount  suggested  by  Professor  Gregory;  and 
in  reaching  this  conclusion  the  Commission  has  been  largely  in- 
fluenced by  the  lack  of  effectiveness  of  this  work,  it  being  shown 
of  record  that  the  seepage  from  the  reservoir  is  abnormally  high. 

The  Commission  is  convinced  that  the  unit  prices  recommend- 
ed by  Professor  Gregory  for  the  rock  excavation,  reinforced 
concrete  filter  work,  and  sand  and  gravel  for  filters,  should  prop- 
erly be  used,  and  applying  these  unit  prices  has  the  effect  of 
increasing  the  chief  engineer's  appraisal  $2,543,  including  con- 
struction overheads;  there  is  no  depreciation  to  be  deducted,  as 
these  items  were  all  used  in  the  1918  construction.  The  Com- 
mission likewise  agrees  that  the  allowances  recommended  by 
Professor  Gregory  for  additional  wells  should  be  included. 

The  chief  engineer's  appraisal  of  the  depreciated  value  as  of 
August  31,  1918,  of  the  water  property  of  the  Consolidated 
Company,  including  land,  rights  of  way,  and  working  capital, 
was  $175,985,  which  figure  is  subject  to  the  additions  herein- 
before noted.     We  therefore  obtain: 

Chief  engineer's  appraisal $17o»9S5 

Correction  in  unit  pricea  2,643 

Additional  wells  1,387 

Corrected  total  value  as  of  August  31,  1918  $179,01^ 

P.U.R.1919E. 
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That  is  to  say,  it  would  cost  $210,305  to  reproduce  new  the 
water  plants  and  systems  of  the  Consolidated  Company  on  the 
basis  of  pre-war  prices  (except  for  such  portion  thereof  as  was 
constructed  in  1918,  upon  which  portion  the  construction  cost 
was  based  upon  70  per  cent  above  normal  cost),  and  the  prop- 
erty has  depreciated  by  reason  of  age,  obsolescence,  and  other 
elements  of  depreciation  to  the  extent  of  $45,125,  or  an  average 
depreciation  of  21.5  per  cent,  making  the  net  value  as  of  August 
31,  1918,  $165,180,  to  which  must  be  added  $14,735,  being  the 
value  of  land  and  rights  of  way  $11,835,  and  $2,900  working 
capital. 

[6]  The  respondent  introduced  in  evidence  a  number  of 
deeds  covering  water  diversion  rights,  rights  of  way,  etc.,  which 
were  not  considered  by  the  chief  engineer  in  his  appraisal.  No 
attempt  was  made  to  establish  either  the  original  cost  or  the 
present  value  thereof ;  and  as  the  rights  conveyed  by  these  deeds 
appear  to  be  of  a  very  indefinite  nature  and  as  the  value  of  such 
rights  at  the  present  time  is  a  matter  of  conjecture,  the  Com- 
mission will  exclude  the  same  from  its  ^valuation  of  the  prop- 
erty of  the  Consolidated  Company. 

During  the  trial  of  this  case  it  was  urged  upon  the  Commis- 
sion by  the  complainant  that  either  the  plant  of  the  Westmin- 
ster Water  Company  or  the  plant  of  the  Citizens'  Water  &  Pow- 
er Company  would  be  sufficient  in  itself  to  furnish  Westminster 
with  a  safe  and  adequate  supply  of  water.  The  Commission's 
engineer  reported  that  one  of  either  sets  of  mains  would  not 
be  adequate  for  the  purpose,  and  that  there  is  no  excess  of 
capacity  beyond  what  reasonable  prudence  demands.  The  sup- 
ply of  water  for  Westminster  was  originally  obtained  from  wells 
and  springs,  but  with  the  increasing  demands  upon  the  company 
these  sources  of  supply  were  found  to  be  inadequate,  and  the 
company  was  compelled  to  seek  a  further  source  of  supply.  This 
additional  source  of  supply  has  been  obtained  by  utilizing  the 
flow  of  the  Luckabaugh  stream,  and  during  the  past  year  a 
purification  plant  and  pumping  station  have  been  erected  at 
Cranberry  Station  to  render  the  surface  water  so  obtained  po- 
table for  human  consumption  and  to  pump  the  same  to  the  com- 
pany's storage  reservoirs,  from  which  the  water  is  supplied  by 
gravity.     The  capacities  of  the  Beaver  Run  and  Routzahn's 
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I  sources  of  supply  in  dry  weather  were  240,000  gallons  per 
and  180,000  gallons  per  day,  respectively,  or  a  total  of  420,- 
per  day,  though  the  company  has  not  always  been  able  to 
tin  the  necessary  amount  of  water  from  the  stream,  due  to 
fact  that  sometimes  water  is  held  back  at  the  mill  above, 
to  correct  this  condition  the  company  contemplates  the  con- 
ation of  an  impounding  reservoir  above  the  pumping  plant* 
average  daily  output  of  the  filteration  plant  is  about  415,- 
gallons,  of  which  approximately  300,000  gallons  are  con- 
ed by  the  water  takers.     The  company  also  contemplates 
ailing  reserve  pumping  equipment  at  its  Cranberry  plant 
reserve  electrical  equipment  at  its  electrical  plant  adjoin- 
the  water  plant  at  Cranberry  Station,  which  will  naturally 
5ssitate  a  considerable  expenditure  of  additional  capital,  the 
;t  amount  of  which  does  not  appear  of  record.     When  the 
itions  and  the  improvements  at  Cranberry  Station  are  corn- 
ed, it  is  the  purpose  of  the  company  to  abandon  the  Beaver 
I  and  Eoutzahn's  Mill  sources  of  supply,  but  until  the  im- 
»^ements  at  Cranberry  Station  are  completed  it  is  the  inten- 
of  the  Consolidated  Company  to  hold  these  supplies    in 
Tve,  and  the  policy  of  so  doing  had  been  approved  and  recom- 
ided  by  both  the  Commission's  engineer  and  Professor  Greg- 

'he  complainant  expressed  itself  as  dissatisfied  with  the  ap- 
sal  of  the  chief  engineer,  and  with  his  conclusion  that  there 

no  unnecessary  duplication  in  the  sources  of  water  supply, 
iping  facilities,  and  distribution  system  of  the  Consolidated 
ipany,  and  asked  the  Commission  to  employ  an  engineer  to 
:e  an  independent  investigation  and  report  his  findings  to 
Commission.  The  Commission  was  at  first  reluctant  to  ac- 
3sce  in  this  request,  due  to  both  the  additional  expense  in- 
'ed  by  such  employment  and  its  faith  in  the  ability  of  its 
L  engineering  department  to  make  the  appraisal  intelligently, 
3cientiously,  and  impartially  and  pass  upon  the  question  of 
lication  of  facilities,  but  finally  concluded  that  the  better 
pse  would  be  to  employ  a  special  engineer  to  review  the  situ- 
n,  if  a  competent  man  could  be  secured  at  a  reasonable  com- 
sation,  and  was  fortunate  in  securing  the  services  of  Prof es- 

John  H.  Gregory.  Professor  Gregory  made  a  personal 
R.1919K 
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down  to  a  point  at  which  the  service  was  probably  furnished  at 
less  than  the  actual  cost  of  furnishing  the  same,  and  these  rates 
were  inherited  by  the  Consolidated  Company.  Nevertheless, 
the  Commission  cannot  entirely  disregard  the  question  of  going 
value  even  though  it  does  not  agree  with  the  method  proposed 
by  the  respondent  for  determining  such  going  value.  As  has  been 
pointed  out  in  other  valuation  cases  heretofore  decided  by  the 
Commission,  there  is  no  fixed  standard  or  mathematical  formula 
which  can  be  followed  in  determining  the  going  value  of  a  util- 
ity, and  each  case  must  be  considered  in  the  light  of  the  facts 
that  are  developed  in  the  particular  case.  The  evidence  in  this 
case  shows  that  the  organization  of  the  Citizens'  Company  and 
the  resulting  competition  between  the  two  companies  had  the 
effect  of  increasing  the  number  of  water  consumers  in  West- 
minster. The  cost  of  attaching  business  is  one  of  the  elements 
which  must  be  considered  in  arriving  at  going  value,  and  the 
Commission  has  given  due  consideration  to  the  effect  of  the 
competition  between  the  rival  water  companies  in  Westminster 
with  respect  to  the  increase  in  the  number  of  water  users.  After 
mature  deliberation  the  Commission  finds  that  an  allowance  of 
3  per  cent  upon  the  depreciated  value  of  the  property  of  the 
respondent  $177,015,  or  $5,810,  for  going  value,  is  reasonable, 
and  proper.  This  added  to  the  valuation  of  $179,915  (which 
figure  includes  $2,900  working  capital)  brings  the  value  np  to 
$185,225.  It  might  be  noted  that  the  percentage  allowance  for 
going  value  in  the  present  case  is  the  same  as  that  made  by  the 
Commission  in  valuation  of  the  property  of  the  Baltimore  Coun- 
ty Water  &  Electric  Co.  the  Commission's  opinion  in  which  case 
appears  in  8  Md.  P.  S.  C.  182. 

It  has  been  found  impossible  to  ascertain  the  exact  actual 
original  cost  of  the  water  property  of  the  Consolidated  Com- 
pany, and  our  experience  in  this  case  is  not  an  exception  to  what 
has  been  generally  found  in  connection  with  the  valuation  of 
other  utilities,  as  the  books  and  records  of  such  companies  are 
almost  universally  shown  to  be  sadly  lacking  with  respect  to 
such  information,  particularly  where  the  utility  has  been  in 
service  a  long  period  of  time.  There  is  evidence  before  the 
Commission,  however,  that  the  stocks  and  bonds  of  both   the 

Westminster  Water  Company  and  the  Citizens'  Company  were 
P.U.R.1919E. 
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soIcJ  by  the  respective  companies  for  cash  at  par,  and  that  the 

« «:<><:?•  is  of  the  Consolidated  Company  given  in  exchange  at  the 

t:ix3r:ft«  of  the  consolidation  were  not  in  excess  of  the  stockholders' 

e<jx.'»ity  in  the  plants  after  making  allowance  for  the  outstanding 

^■V3ur».<ied  debt.     The  amount  of  stock  so  given  in  exchange  was 

^1.02,000,  and  there  was  then  and  is  now  an  aggregate  of  $85,- 

OOO    of  bonds  which  are  a  first  lien  upon  the  water  properties, 

/QfiJcrixig  the  total  capitalization  $187,000. 

C^H    The  market  value  of  the  securities  of  the  respondent 

t^Oi3a.jp^ny  in  this  case  also  furnishes  little,  if  any,  basis  for  a 

^<^*^:MT3=iiination  of  the  fair  value  of  the  property  used  and  useful 

^^^^^     *i:i^  public  service.     There  is  no  clear  evidence  before  the 

^ora:^  Tnriission  respecting  such  market  value,  and  it  is  natural  that 

the        ^i^^Dmpany's  securities  should  reflect  in  their  market  value 

tie    1  ^a^<;k  of  ability  upon  the  part  of  the  utility  to  earn  a  sufficient 

reti:^:»r:M::t  upon  its  investment.     The  same  might  be  said  with  re- 

spe^i^-fc      to  the  earning  value  of  the  property  as  an  element  to  be 

^^'^^i^^ered  in  connection  with  the  establishment  of  a  fair  valua- 

1^^^^^-  If  the  former  rates  were  unduly  low  and  inadequate  for 

its    :K*^^^uirement8,  the  company  could  not  be  said  to  have  much 

®^"^*^^*-^iag  value  under  such  rates,  though  this  should  not  be  taken 

^8    ^^<:^:iiclu8ive  evidence  that  the  company  would  not  have  an 

^^^'^^-^•-^•ag  capacity  under  adequate  rates  which  would  be  just  and 

v*^*^^^^^nable  to  the  company  and  its  patrons.     The  question  of 

-    ^^^•nount  required  to  meet  the  respondent's  operating  expen- 

"^^"ill  be  dealt  with  hereinafter. 

K^,_^^^^-^^^er  giving  due  consideration  to  all  of  the  elements  which 

\;^      _^^^^^Tly  entered  into  a  consideration  of  the  fair  value  of  the 

o;^       ^^^^"  properties  of  The  Consolidated  Public  Utilities  Company 

ii^         ^^^"estminster,  and  giving  such  weight  to  each  of  these  ele- 

co^^^^^-^  as  seems  justified  under  the  particular  circumstances  and 

v^^^l   ^^^lions  here  presented,  the  Commission  concludes  that  such 

^^^  as  of  August  31,  1918,  is  $185,000. 

The  Rate  of  Return. 

^  ^^^,  11]  The  Commission  has  heretofore  given  much  con- 
ation to  the  general  principles  which  are  to  govern  in  the 
^^ishment  of  the  rate  of  return  which  a  public  utility  is  to 
^^'^rmitted  to  earn  upon  its  property  employed  in  the  public 

^^^^^1919E.  34 
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service,  and  its  opinion  in  the  Telephone  Case,  7  Md.  P.  S.  O. 
143,  contains  a  discussion  upon  this  subject  at  some  length. 

In  some  cases  this  Commission  has  permitted  a  maximum 
rate  of  return  of  as  much  as  8  per  cent,  while  in  others  the  per- 
missible rate  of  return  has  been  made  7  per  cent,  and  in  still 
others  6  per  cent  In  fixing  the  rate  of  return  in  a  particular 
case  the  Commission  must  take  into  account  all  of  the  facts 
and  circumstances  surrounding  such  case.  For  example,  in  the 
Telephone  Case  the  Commission  fixed  8  per  cent  as  the  maxi- 
mum rate  of  return ;  and  in  arriving  at  this  figure  the  Commis- 
sion took  into  account  the  character  of  the  business  conducted 
by  that  particular  utility,  and  the  changing  conditions  under 
which  the  business  had  been  conducted.  Due  to  the  perfection 
of  the  industry,  new  methods  and  equipment  were  frequently 
being  demanded,  and  equipment  which  was  considered  the  last 
word  to-day  might,  on  account  of  some  revolutionary  invention, 
be  obsolete  to-morrow,  and  such  possibilities  naturally  add  to 
the  hazards  of  the  business  and  increase  the  risk  atteading  in- 
vestment in  the  securities  of  such  an  enterprise.  This  element 
probably  exists  to  a  more  or  less  degree  in  all  public  utility  un- 
dertakings, but  it  is  probably  safe  to  say  that  the  hazard  of  water 
companies  is  less  than  that  of  most  classes  of  utilities.  It  is 
true  that  improvements  are  constantly  occurring  in  the  water 
business,  as  in  other  businesses,  but  such  changes  have  here- 
tofore been  gradual,  and  not  of  such  a  revolutionary  nature 
as  to  require  the  scrapping  of  property  which  had  therefore 
been  found  adequate  for  the  purpose.  This  company  has  recent- 
ly been  called  upon  to  make  a  considerable  capital  outlay  in 
connection  with  its  supply  at  Cranberry  Station;  but  this  was 
caused,  not  by  any  startling  change  in  the  industry,  but  rather 
by  the  necessity  for  securing  further  sources  of  water  supply, 
in  order  to  keep  pace  with  the  increasing  demands  upon  the  util- 
.  ity.  If  it  had  been  found  necessary  as  late  as  ten  years  agi#  t/i 
add  to  the  company's  water  supply,  in  all  probability  additional 
wells  would  have  been  sunk,  or  more  running  springs  sought. 
The  evolution  of  the  industry  has  made  it  possible  to  utilize 
surface  water,  no  matter  how  contaminated,  and  render  same 
sterile  and  fit  for  human  consumption;  and  the  company  there- 
fore, instead  of  attempting  to  augment  its  water  supply  by  means 
P.U.R.1919E. 
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of  additional  wells  and  springs,  has  sought  and  obtained  a  source 
of  supply  which,  after  the  further  capital  outlay  hereinbefore 
referred  to,  bids  fair  to  prove  adequate  for  many  years  to  come. 
It  is  interesting  to  compare  the  investment  per  consumer  of 
the  Consolidated  Company  with  that  of  other  water  companies 
in  Maryland,  and  the  following  table  makes  this  possible.    The 
information  therein  contained  was  prepared  by  the  Commis- 
sion's chief  engineer  several  years  ago  for  use  in  connection  with 
a  matter  then  pending  before  the  Commission,  and  the  invest- 
ment of  the  several  companies  shown  in  the  table  was  arrived 
at  by  taking  the  total  capitalization  of  each  company,  which  is 
divided  by  the  number  of  customers  at  that  time  in  order  to  de- 
termine the  investment  per  customer. 


Cambridge  Water  Company   

AnnapoUs  Water  Company  . , 

Easton  Water  Company    

*"rostburg  Water  Comp'any 

^*J*land  Elk-Lick  Water  Company  . . 

^Uh       ^'  Water  &  Elec.  Company   . 

ff^  ^^ban  Water  Company  

rrJiSMi%.^TL  Comity  Water  Company 


y^^^g^iCoxiiiiff  Water  Company 

r^  ^^\ir  Water  &  Light  Company 

!^^%j<:^^     ^e  Grace  Water  Company 

^]i^t*><J.    Park  Water  Company  

^i«r*»o  II  elated  Public  UtilitieB  Company 
.gy-nsol  Abated  Public  Utilities  Company 


Number 

Investment 

of 

per 

Consumers. 

Consumer. 

1,439 

$30.54 

2,(X)0 

64.11 

630 

87.14 

145 

103.45 

340 

132.13 

8,308 

175.83 

1,040 

179.24 

4,120 

206.54 

600 

209.92 

399 

212.80 

580 

215.52 

866 

227.55 

1,054 

177.42  1 

1,054 

166.03 1 

'^     tutsis  of  capitalization. 

^      l>asi8  of  Commission's  valuation. 

^^     "^^ill  be  seen  that  the  investment  of  the  Consolidated  Com- 

J^^^y     X^er  cpnsumer  is  not  unduly  high,  though  there  are  a  num- 

^    ^^^  companies  which  have  a  lower  per  consumer  investment. 

^     ^:m vestment  per  consumer  is  naturally  a  matter  of  import- 

^^     't^  the  individual  water  taker,  as  the  return  upon  such  iu- 

*^^^^nt  becomes  a  fixed  charge  which  he  is  compelled  to  meet, 

"^^"hich  return  represents  a  considerable  portion  of  the  total 

^^^5^  which  he  is  required  to  pay  for  water.     At  the  same  time, 

^  -^^^^vestment  per  consumer  cannot  be  taken  as  absolutely  and 

^^^^ly  controlling  the  aggregate  charge  to  the  consumer,  as  it 

^^-^:ifrequently  happens  that  by  increasing  the  capital  invest- 

P^**     the  operating  expenses  may  be  greatly  reduced.     Thus  a 

•^-:i9i9E. 
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company  supplying  water  by  gravity  may  have  a  comparatively 
high  investment  per  consumer,  which  will  be  more  than  offset 
by  lower  operating  costs. 

The  Commission  finds  nothing  in  this  case  which  would  in- 
dicate that,  due  to  the  hazard  of  the  business,  the  particular 
efficiency  of  the  plant  and  its  management,  or  any  other  consid- 
eration, a  rate  of  return  in  excess  of  that  allowed  by  the  Com- 
mission in  other  water  utility  cases,  i.  e.,  the  Baltimore  County 
Water  Co.  Case,  8  Md.  P.  S.  C.  182,  and  the  Lonaconing  Water 
Company,  case  No.  1616,  decided  by  the  Commission  on  June 
19,  1919 ;  and  the  Commission  accordingly  fixes  7  per  cent  per 
annum  as  the  maximum  rate  of  return  which  the  Consolidated 
Public  Utilities  Company  of  Westminster  will  be  permitted  to 
eai*n  upon  the  fair  value  of  its  water  property  as  hereinbefore 
detemiined  by  the  Commission. 

The  Commission's  opinion  in  the  Telephone  Case,  7  Md.  P. 
S.  C.  214,  contains  the  following: — "But  by  this  conclusion  we 
are  not  to  be  taken  as  determining  that  the  respondent  company 
is  to  be  permitted  to  raise  its  existing  rates  to  the  point  at  which 
they  will  yield  an  8  per  cent  return  upon  its  investment  We 
simply  determine  that  so  long  as  the  company's  earnings  under 
its  published  schedules,  taken  as  a  whole,  do  not  yield  a  return 
upon  the  fair  value  of  its  entire  property  in  this  state  in  excess 
of  8  per  cent  said  schedules  as  a  whole  will  not  be  reduced-  As 
hereinbefore  stated,  under  the  Public  Service  Commission  Law 
of  this  state  by  which  our  powers  are  governed,  we  must  reserve, 
and  could  not  surrender  if  we  would,  the  power  at  any  time  to 
reduce  any  specific  charges  for  service  which  subject  any  partic- 
ular person  or  locality  to  any  unfair  prejudice  or  disadvantage, 
or  which  are  in  any  other  respect  unfair,  unreasonable,  or  dis- 
criminatory.'^  Except  in  so  far  as  the  amoimt  of  the  rate  of 
return  is  concerned,  this  statement  is  equally  applicable  to  the 
company  here  under  investigation,  subject  to  the  qualifications 
hereinafter  contained  respecting  specific  rates. 

Rate  Paid  for  Electrical  Energy, 

Fnder  date  of  February  13,  1919,  the  assistant  general  oomi- 
sel  of  the  Commission  requested  that  Professor  Gregory  be  fur* 

P.U.R.1919E. 
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ther  employed  to  report  to  the  Commission  upon  the  foUojving 
points : 

1.  As  to  the  lowest  rate  at  which  water  oan  be  furnished  a 
large  consumer  without  loss  to  the  Consolidated  Company. 

2.  As  to  whether  or  not  a  charge  of  two  and  three-quarters 
cents  (2|)  per  kw.  hr.  for  electrical  energy  made  by  the  electric 
plant  of  the  Consolidated  Company  to  the  water  plant  yields  a 
profit  to  the  electric  plant^  and,  if  bo,  the  amount  thereof. 

The  proposition  was  submitted  to  Professor  Gregory,  who 
advised  the  Commission  that  he  would  be  unable  to  accept  the 
employment,  and  the  query  was  thereupon  referred  to. the  chief 
engineer  of  the  Commission,  with  instructions  to  investigate  and 
report  his  findings  to  the  Commission.  Eeport  upon  both  points 
presented  by  Mr.  Goldsmith  was  rendered  on  March  3,  1919, 
but  we  will  at  this  point  consider  only  the  question  of  the  rea- 
sonableness of  the  rate  charged  for  electrical  energy. 

In  the  quarter  ended  December  31,  1918,  the  electric  plant 
ot  the  Consolidated  Company  generated  178,453  kilowatt  hours 
o^  electrical  energy,  of  which  amount  166,47?  kw.  hrs.  were  sold, 
^04,720  kw.  hrs.  going  to  the  water  plant  and  used  by  it  for 
pumping  and  for  the  operation  of  its  ultra  violet-rays  water 
Pnrification  system.     The  water  plant  at  Cranberry  Station  ad- 
joins   the  electric  plant;  and  as  the  current  is  delivered  to  the 
^atei*   company  at  the  tension  at  which  it  is  generated  and  is 
^©asixred  through  meter  located  on  the  electric  switchboard, 
^ere    is  no  loss  to  the  electrical  company  through  distribution 
^  tjr^jisforming.     Of  the  remaining  73,733  kw.  hrs.  generated 
^ii'rxxg  the  quarter  above  referred  to,  11,981  kw.  hrs.  were  so 
^^*    "tlirough  distribution,  transforming,  meters,  etc.     Eeduced 

^l>Tilar  form,  this  is : 
o  Kw.  Hrs. 

Sola     ^^^  ^***'*  P^*"*   104,720 

^    't^o  other  users  61,752 

Lo^l^^Cital  sold    166,472 

^^%  transforming,  etc 11,9S1 

^cital  generated 17M53 

^      "^t^e  Commission's  engineer  found  that  under  the  conditions 

^^   ^^ing  at  the  time  of  his  report  the  cost  of  the  electrical  energy 

^  ^t^X  ied  the  water  plant  was  2  cents  per  kw.  hr.,  and  that  con- 
^^-^.,1919E. 
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sequently  the  rate  of  2f  cents  at  which  the  water  plant  is  billed 
represents  a  profit  of  f  cents  per  kw.  hr.^  but  points  out  that  fur- 
ther additions  to  the  capital  investment  will  be  required,  which 
will  increase  the  cost  of  the  service ;  and  that  as  this  report  covers 
the  operation  of  new  plant  in  a  single  quarter,  in  which  the 
maintenance  charges  were  very  low,  a  substantial  increase  in 
maintenance  charges  may  be  expected  as  the  plant  grows  older. 

Undoubtedly  the  water  plant  is  a  valuable  customer  of  the 
electric  plant,  and  should  be  accorded  as  low  a  rate  as  possible, 
due  regard  being  had  to  the  respective  interests  of  the  patrons 
of  the  water  and  electric  plant  That  the  service  should  be  fur- 
nished at  not  less  than  the  actual  cost  goes  without  saying,  and 
it  may  be  said  to  be  equally  true  that  the  water  plant  should  pay 
a  rate  sufficient  to  pay  not  only  the  bare  costs  of  operation,  but 
including  a  reasonable  return  upon  the  investment  of  the  electric 
plant  as  well. 

The  profit  obtained  from  the  rate  of  2 J  cents  per  kw.  hr.  does 
not  appear  excessive,  and  bearing  in  mind  the  admonition  of 
the  chief  engineer  r^arding  probable  further  increases  in  both 
the  capital  investment  of  the  electric  plant  and  operating  ex- 
pense thereof,  the  Commission  will  not  order  a  reduction  in  the 
rate  charged  for  electrical  energy. 

Any  substantial  diminution  of  the  revenues  of  the  electric 
plant  by  reason  of  a  reduction  of  the  rate  charged  the  water 
plant  would  likely  result  in  an  effort  upon  the  part  of  the  elec- 
tric plant  to  recoup  such  loss  in  revenue  from  its  other  custom- 
ers; and  while  such  a  possibility  should  not  in  itself  deter  the 
Commission  from  requiring  the  electric  plant  to  reduce  the  rate 
at  which  it  furnishes  current  to  the  waterworks,  the  Commission 
is  convinced  that  no  injustice  will  be  done  by  permitting  the 
rate  to  remain  as  at  present 

Bates  Charged  Water  Consumers. 

This  brings  us  to  a  consideration  of  the  final  point,  which  is 
the  reasonableness  of  the  rates  charged  by  the  Consolidated  Com- 
pany for  water  service,  and  all  that  has  gone  before  has  direct 
bearing  upon  this  final  point,  which  is  the  real  issue  in  contro- 
versy in  the  present  proceedings. 

[The  opinion  here  contains  a  compilation  of  rates  in  effect 

P.U.RJ919E. 
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prior  to  October  1,  1917  the  present  rates,  and  the  increases 
effected  by  the  several  schedules;  and  then  continues:] 

The  Commission's  auditor  has  prepared  a  statement  showing 
the  operating  revenues  and  expenses  of  the  combined  water  com- 
panies for  the  years  ended  June  30,  1916,  1917,  and  1918,  and 
for  the  year  ended  September  30,  1918,  as  follows: 


1916. 

1917.               1918. 

Sept.   30th, 
1918. 

Operating  revenue  >  . . . 
Operating  expenses,  etc. 

$12,390 
10,713 

$12,051           $15,580 
11,144              15,417 

$17,049 
17,550 

Net  revenue 

$1,677 

$907  i               $163 

$5011 

1  Denotes  deficit. 

>Doe8  not  include  any  revenue  for  fire  protection  service  from  October 
1,  1917,  to  September  30,  1918. 

The  year  ended  June  30,  1918,  includes  three  quarters  during 
which  the  first  increased  rates  were  in  effect^  and  such  rates 
were  in  effect  throughout  the  year  ended  September  30,  1918, 
during  which  period  there  was  alBo  nonoperating  revenue  of 
$310. 

There  are  467  water  users  charged  at  flat  rates,  the  single 
fixture  rate  for  which  service  was  increased  from  $2  per  quar- 
ter to  $3.50  per  quarter  on  October  1,  1918,  an  increase  of  $6 
per  annum,  and  applying  this  increase  to  the  number  of  flat-rate 
services,  467,  it  is  found  that  the  probable  revenue  from  such 
services  during  the  year  ending  September  30,  1919,  will  exceed 
the  revenue  from  such  services  during  the  preceding  year  by 
$2,802.  Estimate  has  also  been  prepared  by  the  auditor,  show- 
ing an  increase  of  $2,691  in  gross  revenue  from  metered  con- 
sumers under  present  rates  during  the  calendar  year  1919.  Ap- 
plying this  same  increase  to  the  year  ending  September  30, 
1919,  we  obtain : 

1918  operating  revenue $17,049 

Estimated  increase,  flat  rates  2,802 

Eatimated  increase,  metered  rates  2,601 

$22,542 
Nonoperating  revenue   310 

$22,852 

That  is  to  say,  under  the  present  effective  rates  of  the  Consoli- 
dated Company  the  revenue  which  it  will  receive  from  its  pri- 
P.U.R.1919E. 
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vate  water  consumers  during  the  year  which  ends  on  September 
30th  next  is  estimated  to  be  $22,542,  in  addition  to  which  it 
will  receive  nonoperating  revenue  of  $310  (assuming  the  same 
nonoperating  revenue  as  in  the  previous  year),  making  a  total 
of  $22,852,  exclusive  of  the  revenue  which  it  will  receive  from 
the  town  for  fire-protection  service. 

The  total  operating  expenses  in  the  quarter  ended  September 
30,  1918,  were  $3,805.69  as  against  $2,653.73  in  the  corres- 
ponding period  of  the  preceding  year,  an  increase  of  $1,151.96. 
The  major  portion  of  this  increase  is  due  to  increases  in  pump- 
ing expense,  which  item  increased  from  $1,862.88  to  $2,802.09, 
or  an  increase  of  $939.21.  The  operating  eypenses  in  quarter 
ended  December  31,  1918,  were  $5,351.03  as  against  $3,691.16 
in  same  quarter  of  previous  year,  an  increase  of  $1,659.87.  A 
large  portion  of  this  increase  is  likewise  attributable  to  greater 
cost  of  pumping,  which  increased  from  $2,646.22  to  $3,492.98, 
an  increase  of  $846.76.  There  is  also  an  item  of  expense,  t. 
e.,  purification  expenses,  which  was  not  encountered  in  1917, 
and  which  was  $608.36  in  the  last  quarter  of  the  calendar  year 
1918. 

As  before  stated,  prior  to  August  26,  1918,  the  Consolidated 
Company  obtained  its  water  from  wells  and  running  springs, 
and  pumped  it  to  storage  reservoirs  by  steam  power.  Finding 
that  these  sources  of  supply  were  not  adequate  to  meet  the  in- 
creasing demands  for  water,  it  took  the  question  up  with  the 
State  Board  of  Health  and  after  investigation  it  was  decided  to 
utilize  the  water  in  the  Luckabaugh  stream.  The  State  Board 
of  Health  very  properly  insisted  that  this  water  be  purified  be- 
fore being  supplied  to  the  town,  inasmuch  as  same  is  not  fit 
for  hmnan  consumption  in  its  raw  state,  and  recommended  that 
the  water  be  first  given  a  treatment  of  chlorine  and  then  sub- 
jected to  ultra  violet  rays,  and  this  suggestion  was  adopted  by 
the  Consolidated  Company  and  a  modern  filtration  and  pumping 
plant  established  at  Cranberry  Station,  the  plant  being  put  into 
operation  on  August  25th  last.  In  addition  to  the  item  of 
$608.36  purification  expenses  before  referred  to,  which  includes 
the  cost  of  chemicals  and  supplies,  a  considerable  amount  of 
electrical  energy  is  used  in  the  operation  of  the  ultra  violet  rays, 
but  as  the  current  so  used  is  not  separately  metered,  and  as  it 
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has  not  been  possible  to  estimate  with  any  degree  of  accuracy 
the  amount  of  energy  so  consumed,  it  is  included  with  the  energy 
used  for  pumping,  and  so  charged. 

It  is  unfortunate  that  the  Commission  has  before  it  the  oper- 
ating expenses  under  the  new  conditions  for  but  one  full  quart- 
er. The  expenses  of  operating  the  old  steam  plants  cannot  be 
taken  as  indicating  the  probable  cost  of  operation  under  the 
present  conditions.  Nevertheless,  the  Commission  believes  that 
it  would  not  be  justified  in  taking  the  full  operating  expenses 
during  the  single  quarter  as  the  basis  for  future  operating  ex- 
penses. The  operating  expenses  in  the  quarter  ended  September 
30,  1918,  during  a  considerable  portion  of  which  period  the  new 
plant  was  in  operation,  were  $8,805.69  and  in  quarter  ended 
December  31,  1918,  were  $5,351.03.  An  allowance  of  $5,000 
per  quarter  for  operating  expenses  appears  to  be  reasonable,  and 
on  this  basis  the  requirements  for  the  company  would  be,  per 
annum: 

OperiLting  expenses,  $5,000  per  quarter  •••• $20,000 

Taxes  (based  on  year  ended  6/30/191S 1,000 

Depreciation   (chief  engineer's  calculation)    • 2,162 

7%  return  on  fair  value  of  $185,000 12,050 

$36,112 

[12]  This  opinion  has  already  reached  such  length  that  the 
Commission  will  not  attempt  here  to  enter  into  a  discussion  of 
the  theory  of  depreciation,  particularly  as  its  earlier  opinions, 
including  that  in  the  Telephone  Case,  go  into  this  subject  at  some 
length.     Suffice  it  to  say  that  an  ample  reserve  for  depreciation 
is  an  actual  necessity  in  the  case  of  every  public  utility,  and  the 
rates  should  be  such  as  to  permit  the  creation  and  maintenance 
of  such  depreciation  reserve,  and  that  the  allowance  for  depre- 
ciation above  given  is  reasonable  from  the  point  of  view  of  the 
public,  and  is  somewhat  low  as  compared  with  similar  allowance 
hereto^Dre  made  by  the  Commission  for  other  companies. 

It  will  be  seen  that  the  estimated  revenues  which  the  Consoli- 

^gted  Company  will  receive  from  its  private  water  takers  will 

fihort  of  its  requirements  for  paying  operating  expenses, 

_  ^^ ^,  a  proper  depreciation  reserve  allowance,  and  a  fair  return 

^,/^x^  the  fair  value  of  its  property,  by  something  over  $13,000. 
^  *T*Vte  rate  schedule  of  the  Consolidated  Company  which  became 
^.XJ-:Et..l919E. 
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effective  October  1,  1917,  and  October  1,  1918,  both  provide  a 
charge  of  $26  per  hydrant  per  annum  for  fire  plugs  used  for 
public  fire-protection  service.  Prior  to  October  1,  1918,  the 
municipality  paid  a  flat  rate  of  $800  per  annmu  for  fire-protec- 
tion service  unde^  contract.  There  are  at  present  approximately 
ninety-two  fire  plugs  installed,  and  if  the  charge  of  $25  per  plug 
was  assessed  on  each  of  these  it  would  make  the  yearly  chaxge 
to  the  municipality  $2,300.  The  record  is  not  entirely  clear  as 
to  the  number  of  fire  plugs  which  the  town  officials  desire  to  con- 
tinue in  use,  though  it  would  appear  from  discucj^ion  at  the  close 
of  the  case  that  about  sixty  plugs  is  what  the  town  authorities 
desire.  The  Commission  believes  that  there  is  merit  in  the  sug- 
gestion of  counsel  for  the  complainant  that  the  rate  per  plug 
should  be  materially  reduced  for  all  plugs  in  excess  of  a  certain 
number  though  it  finds  the  suggested  secondary  charge  unduly 
low,  and  will  therefore  make  the  rate  for  public  -fire  protection 
service  $25  per  plug  for  the  first  sixty  plugs  and  $10  per  plug 
for  each  plug  in  excess  of  this  amount.  According  to  the  report 
of  the  chief  engiiieer  the  number  of  plugs  installed  falls  far  short 
of  meeting  the  requirements  of  the  fire  underwriters,  so  the  rate 
established  by  the  Commission  will  permit  the  municipality  in 
its  discretion  to  increase  the  number  of  plugs  in  service  without 
greatly  adding  to  the  eost  of  fire-protection  service.  Under  this 
arrangement  it  will  be  incumbent  upon  the  municipal  authori- 
ties to  designate  which  aiid  what  number  of  the  existing  plugs 
it  desires  to  continue  in  service,  as  the  responsibility  for  deter- 
mining the  number  of  fire  plugs  necessary  in  order  to  furnish 
adequate  fire-protecting  service  rests  entirely  with  the  mayor 
and  common  council  of  Westminster. 

Assuming  an  aggregate  annual  payment  of  somewhere  be- 
tween. $1,500  and  $1,800  for  public  fire^rotection  service,  it 
is  found  that  the  revenues  of  the  company  will  still  be  insuffi* 
cient  to  meet  its  proper  corporate  requiremients. 

As  before  stated,  the  chief  engineer  reported  to  the  Commis- 
sion on  March  3,  1919,  in  answer  to  inquiry  of  the  assistant 
general  counsel  as  to  the  lowest  rate  at  which  water  can  be  fur- 
nished to  a  large  consumer  without  loss  to  the  Consolidated  Com- 
pany. The  Western  Maryland  Railroad  takes  water  from  the 
Consolidated  Company  at  its  coal  chute  at  Cranberry  Station, 
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suggestion  of  the  Commission's  engineer  and  the  expenditures 
of  additional  capital^  materially  reduce  the  cost  of  supplying 
water  to  the  Western  Maryland  Railroad. 

The  Commission  concludes  that  the  rates  at  present  heing 
charged  by  the  Consolidated  Compimy  for  water  furnished  by 
it  are  neither  unjust  nor  unreasonable^  except  in  the  case  of  fire- 
protection  service,  and  in  reaching  this  conclusion  the  Commis- 
sion has  given  due  consideration,  not  only  to  the  cost  of  furnish- 
ing such  service,  but  to  the  worth  of  the  service  to  the  customer 
as  well,  some  evidence  of  which  value  is  gathered  from  the  rates 
charged  by  other  utilities  in  the  state  furnishing  similar  service. 
While  these  rates  will  not  furnish  a  revenue  sufficient  to  provide 
for  the  corporate  requirements  of  the  respondent  company,  as 
determined  by  the  Commission,  including  a  fair  return  upon 
the  property  employed  in  the  public  service,  the  Commission 
believes  that  the  water  company  should  seek  to  augment  its  net 
income  by  obtaining  a  more  adequate  compensation  from  its 
largest  user,  and  by  increasing  the  efficiency  of  its  plant,  with 
particular  reference  to  its  high-service  reservoir,  the  leakage 
through  which  appears  to  be  unduly  high. 

[13,  14]  At  the  direction  of  the  Commission,  its  rate  clerk 
reported  upon  the  rules  contained  in  respondent's  rate  schedule 
P.  S.  C.  Md.  No.  2,  which  rules  were  subsequently  reissued  in 
rate  schedule  P.  S.  C.  Md.  No.  8.  At  the  hearing  the  rules  were 
taken  up  seriatim,  and  full  discussion  had  respecting  the  same. 
Subsequently  counsel  for  the  respondent  filed  an  amended  series 
of  rules  designed  to  meet  some  of  the  objections  which  had  de- 
veloped to  the  rules  originally  filed.  Such  proposed  amended 
rules  will  be  referred  to  as  the  "modified  rules."  Rules  2,  8, 
12,  17,  28,  24,  25,  26,  and  27  appear  to  be  reasonable  and  prop- 
er. Under  the  Public  Service  Commission  Law  water  companies 
are  required  to  furnish  service  which  is  "reasonably  safe  and 
adequate,"  and  no  rules  which  the  utility  may  adopt  can  relieve 
it  of  the  obligation  thus  imposed  upon  it.  Consequently,  2d 
paragraph  of  rule  11,  and  rules  16,  18,  19,  20,  and  21,  all  of 
which  attempt  to  limit  the  responsibility  of  the  respondent, 
should  be  eliminated.  Modified  rules  1,  4,  6,  10,  13,  and  15 
are  reasonable.  The  Ist  paragraph  of  modified  rule  3  is  unob- 
jectionable; the  2d  paragraph  of  this  modified  rule  is  in  the 
P.U.R.1919E. 
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nature  of  an  additional  rule,  and  appears  to  be  in  conformity 
with  present  practice  of  the  Consolidated  Company,  but  the 
Commission  will  not  now  pass  upon  the  propriety  thereof,  and 
if  same  is  included  in  new  schedule  it  will  remain  subject  to 
review  by  the  Commission.  Rules  5  and  7  will  be  eliminated 
by  modified  rule  6.  Rule  9  should  be  amended  so  as  to  provide 
that  the  Consolidated  Company  will,  at  its  own  expense,  bring 
service  pipe  to  the  curb;  the  present  practice  is  to  require  the 
prospective  customer  to  pay  for  the  digging  and  filling  of  trench, 
the  Consolidated  Company  furnishing  and  installing  the  pipe. 
The  1st  paragraph  of  rule  11  is  unobjectionable.  Rule  14  should 
be  changed  to  read :  "In  every  instance  of  metered  water  supply 
service,  the  owner  shall  provide  and  maintain  a  location  for  the 
meter  which  is  acceptable  to  the  company.  When  any  meter 
has  once  been  placed,  its  position  shall  not  be  changed 
except  by  the  company,  and  in  the  event  any  owner  makes  any 
changes  in  his  premises  which  requires  any  change  in  the  loca- 
tion of  opposition  of  the  meter  or  meter  box  or  vault,  such  change 
in  location  or  position  shall  be  made  by  the  company,  at  the 
cost  and  expense  of  the  owner."  Rule  22  as  modified  appears 
to  be  proper,  except  that  the  maximum  distance  beyond  street 
main  which  the  Consolidated  Company  extends  pipe  at  its  own 
expense  should  be  made  not  less  than  30  feet,  instead  of  15 
feet  as  proposed,  and  the  total  distance  pipe  will  be  run  to  sup- 
ply fire  plug  should  remain  100  feet. 

Rule  28  should  be  made  to  read:  "Each  and  every  change 
or  modification,  alteration  or  amendment  to  and  of  any  of  the 
rates  and  rules  of  the  company  shall  be  made  only  in  the  man- 
ner prescribed  by  the  Public  Service  Commission  Law  of  Mary- 
land." 

Rule  29  apparently  serves  no  useful  purpose  and  should  ac- 
cordingly be  omitted. 

An  order  will  be  entered  by  the  Oonunission  in  accordance 
with  its  findings  herein. 
P.U.R.1910S. 
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NEW   JERSEY  BOARD   OP  PUBLIC  UTILITY   COMMISSIONERS. 

RE  CONSOLIDATED  GAS  COMPANY. 

Accounting  —  Abandoned  property  —  Proper  €U!counts  for. 

Property  which  has  been  abandoned  because  obsolete,  upon  the  in- 


i  fitallation  of  more  adequate  and  modem  facilities,  should  be  charged 

I  to  the  depreciation  reserve  or  to  the  surplus  accounts  and  a  "Property 

i  Abandoned"  account  will  not  be  authorized. 

p 

!  [June  30,  1919.] 

i 

I  Application  for  approval  of  sale  of  equipment  and  for  pcr- 

^  mission  to  open  up  "property  abandoned"  account ;  denied. 

By  the  Board:  On  May  14tli,  the  Consolidated  Gas  Com- 
pany of  New  Jersey,  serving  Long  Branch  and  vicinity,  asked 
permission  for  the  sale  of  certain  machinery  located  in  the  pow- 
er plant  and  gas  plant  at  Long  Branch.  This  machinery  con- 
sisted of  three  gas  engines,  which  cost  the  company  originally 
$22,960,  and  the  coal  gas  plant  carried  on  the  books  of  the  com- 

':  pany  $29,288.    On  account  of  installation  of  steam  turbines,  the 

gas  engines  are  no  longer  needed,  and  the  coal  gas  plant  referred 

'[  to  is  of  a  type  which  has  been  considered  obsolete  for  several 

years.  The  gas  engines  are  of  some  value,  however,  from  an 
operating  standpoint  and  have  already  been  sold  at  an  advan- 

I  tageons  price.     The  coal  gas  plant  had  been  dismantled,  but  is 

only  useful  as  junk.  It  appears  that  the  original  cost  of  the  prop- 
erty removed  is  $52,248,  against  which  are  credits  due  to  sale  of 
plant  of  $19,200,  leaving  an  amount  to  be  charged  off  of  $33,048. 
Ordinarily  this  equipment  removed  and  disposed  of  should  be 
charged  to  the  depreciation  reserve.  An  examination  of  this  re- 
serve, however,  indicates  that  it  is  not  large  enough  to  provide  for 
these  items,  as  this  reserve  has  been  accruing  only  during  tte  past 
few  years.  Correct  accounting  methods  require  that  further  addi- 
tions be  made  to  the  depreciation  reserve  to  provide  for  the  re- 
tirement of  some  of  the  original  plant.  When  it  becomes  neces- 
sary to  charge  off  items  of  plant  before  the  depreciation  reserve 
has  become  large  enough  to  allow  this,  it  will  be  necessary  tc 
transfer  to  the  depreciation  reserve  some  surplus;  such  amount 
as  may  be  necessary  to  balance  the  accounts.    Such  a  charge  may 
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be  made  directly  to  the  surplus  account^  instead  of  passing  it 
through  the  depreciation  account.  In  any  case,  it  is  desirable  to 
journalize  the  items  so  that  the  books  will  disclose  the  history  of 
the  items. 

Under  all  ciicmnstances  this  Board  will  not  give  approval  at 
this  time  to  the  establishment  of  a  "propei-ty  abandoned"  ac- 
count, believing  that  the  amount  referred  to  should  be  charged 
directly  to  surplus  account.  Such  journal  entries  shall  be  made 
as  will  clearly  record  the  history  of  these  items. 

Board  of  Public  Utility  Commissioners,  by  John  W.  Slocum, 
President ;  Alfred  S.  March  and  George  F.  Wright,  Oommission- 
era. 


NEW  JERSBY  BOARD  OF  PUBLIC  UTUjITY  COHMISSIONICRS, 

BE  BOROUGH  OP  MADISON. 

Evidence  —  Breautnptian  «  Beaaonahleness  of  oommiaHon  rules, 

1.  In  the  absence  of  any  proof  to  the  contrary,  rules,  regulations, 
or  reoommendationft  adopted  by  a  oommission  will  be  presumed  to  be 
reasonable. 

Service  «  Potoer  of  oommission  —  Municipal  plant  —  Electricity* 

2.  The  New  Jersey  statute  confers  authority  upon  the  Board  of 
Public  Utility  Commissioners  and  makes  it  its  duty  to  see  that  its 
standnrds  of  service  are  maintained  alike  by  public  utilities,  and  by 
municipalities  engaged  in  operating  public  utilities,  so  that  the  pu)}lic 
served  may  be  insured  of  safe,  adequate,  and  proper  service. 


JOecHrieity  —  Standards  of  service  —  Becommendation. 

Regulations  to  be  observed  by  municipality  operating  an  electric 
utility,  p.  546. 

[July  10,  1919.] 

EEsABiNO  on  report  of  inspector  on  the  municpal  electric  plant 
at  Madison,  New  Jersey;  specified  improvements  ordered. 

Appearances:  Howard  F.  Barrett  and  Mayor  Otto  Ross  for 
the  bcnrongh ;  L.  Edward  Herrmann  for  the  Board. 

By  the  Board:  On  January  8th  and  9th,  an  inspection  was 
made  of  the  borough's  electric  plant.  This  involved  an  investiga- 
tion to  ascertain  whether  the  borough  was  complying  with  the 
rule5,  regulations,  and  recommendations  of  the  Board  as  to  '*rea- 
sonable  standards  of  service."  A  written  report  of  the  inspection 
P.U.R,1919E. 
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was  made  and  a  copy  fumished  to  the  borough  authorities,  who 
were  requested  to  advise  the  Board  as  to  their  position  upon 
the  recommendations  contained  in  the  report.  No  answer  was 
received  and  a  hearing  on  the  inspector's  report  was  accordingly 
called  by  the  Board,  March  6,  1919,  at  Newark.  The  borough 
was  notified  of  the  hearing  and  was  represented  thereat. 

Pamphlet  Laws  1917,  chapter  152,  article  37,  §  16,  provides: 
^Whenever  any  municipality  shall,  either  alone  or  jointly  with 
one  or  more  other  municipalities,  acquire,  construct  or  engage  or 
is  now  engaged  in  the  business  of  operating  any  light,  heat  or 
power  plant  or  works  or  engage  in  the  business  of  transportation, 
it  shall  be  the  duty  of  such  municipality,  as  to  such  business  and 
the  property  and  plant  used  by  it,  to  (a)  keep  its  books,  records 
and  accounts,  (b)  comply  with  all  rules,  regulations  and  recom- 
mendations as  to  reasonable  standards  and  service,  and  (c)  make 
reports  to  the  Board  of  Public  Utility  Commissioners,  in  the 
manner  and  form  and  to  the  same  extent  as  said  Board  shall 
from  time  to  time  require  of  other  public  utilities  engaged  in 
similar  businesses,  and  the  said  Board  of  Public  Utility  Conunis- 
sioners  shall  have  the  power  and  authority  to  enforce  the  provi- 
sions of  this  paragraph.*' 

The  inspection  made  of  the  electric  plant  showed  it  to  be  con- 
structed and  equipped  in  a  generally  satisfactory  condition. 
There  appeared,  however,  to  be  some  defects  in  condition  of  plant 
and  operation  which  should  be  remedied.  Attention  was  called 
to  the  rules,  regulations,  and  recommendations  for  electrical  sup- 
ply utilities  and  for  all  utilities  owning  or  using  poles  and  wires, 
adopted  by  the  Board,  December  9,  1913,  a  copy  of  which  had 
been  mailed  to  the  mayor  of  Madison  on  June  25,  1917,  with  a 
letter  calling  attention  to  §  16  of  chapter  152,  P.  L.  1917,  quoted 
supra.  Receipt  of  the  letter  and  the  rules,  r^ilations,  and 
recomm^idations  was  acknowledged  by  a  letter  dated  June  27, 
1917,  signed  Otto  Ross,  Mayor.  Most  of  those  applicable  to  the 
borough,  it  appeared  from  the  inspector's  report,  were  being  ccmi- 
plied  with.  Where  they  were  not  being  observed,  attention  wa£ 
directed  to  the  fact,  and  the  report  concluded  thus : 

'^The  following  recommendations  are  considered  the  most  •im- 
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Mrtant  and  should  be  given  immediate  consideration.  [The 
*6commendations  are  omitted  because  substantially  restated  in 
)rder.] 

[1]  No  testimony  was  offered  to  show  that  any  of  the  rules, 
egulationS;  ot  recommendations  adopted  by  the  Board  and  now 
n  effect,  are  unjust  or  unreasonable.  The  said  rules  and  regula- 
ions  have  been  adopted  to  insure  the  establishment  and  main- 
enance  of  safe,  adequate,  and  proper  service.  In  the  absence  of 
my  proof  to  the  contrary,  they  will  be  presumed  to  be  reason- 
ible. 

[2]  The  observance  of  the  recommendations  of  the  Board  is 
esisted  by  the  municipality  on  another  ground.  The  governing 
luthorities  deny  the  power  of  this  Board  over  its  electric  plant 
)ecause  it  confines  its  service  to  the  municipal  limits  and  does 
lot  serve  consumers  outside  thereof.  They  fear  the  encroach- 
ment of  ipowers  reposed  exclusively  in  them.  The  section  of  the 
law  conferring  the  authority,  however,  makes  it  the  duty  of  the 
Board  to  see  that  its  standards  of  service  are  maintained  alike  by 
public  utilities  and  municipalities  engaged  in  operating  public 
atilities,  so  that  the  public  served  may  be  insured  of  safe, 
adequate,  and  proper  service.  With  its  experience  in  matters  of 
standard  of  equipment  and  service  to  be  maintained  to  thus  in- 
mre  safe  service,  and  because  of  the  expertness  of  its  engineers 
n  such  matters,  both  privately  and  publicly  owned  utilities 
rather  welcome  than  resent  the  inspection  of  plants,  so  as  to  re- 
ceive the  suggestions  and  recommendations  of  the  Board  and  its 
aigineers  to  improve  their  service. 

.  We  assume  the  municipal  authorities  are  disposed  to  furnish 
he  inhabitants  of  the  borough  the  best  service  reasonably  possi- 
}le.  To  do  this,  it  is  necessary  that  the  things  required  to  be  done 
md  recommended  in  the  inspector's  report  should  be  complied 
vith.  They  are  neither  expensive  nor  burdensome,  and  will  tend 
n  a  large  measure  to  improfve  the  service,  and  are  necessary  to 
reasonably  insure  safe,  adequate,  and  continuous  service. 

Beviewing  all  the  facts,  the  Board  finds  and  determines  that 
he  borough  of  Madison  should  observe  the  rules,  regulations,  and 
-ecommendations  for  electrical  supply  utilitiea  and  for  all  util- 
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ities  owning  or  using  poles  and  wires,  adopted  December  9^  1918, 
and  therefore  will  order: 

1.  That  the  frames  of  the  alternators  be  grounded  as  follows; 
The  ground  conductor  must  be  of  copper  or  of  other  metal 

which  will  not  corrode  excessively  under  the  existing  conditions^ 
and  if  practicable  must  be  without  joint  or  splice. 

The  insulation  and  installation  of  the  ground  conductor  foi 
circuits  must  comply  with  all  the  requirOTaents  of  the  National 
Electrical  Code  for  wires  of  the  voltage  of  the  circuit  to  whicli 
the  ground  conductor  is  attached.  In  all  cases  the  ground  con 
ductor  must  be  protected  against  mechanical  injury.  Rotectioi 
for  lightning  arrester  ground  conductors  must  be  of  nonmagnetic 
material  unless  the  ground  conductor  is  dectrically  connected  tc 
both  ends  of  the  protective  device.  In  no  case  shall  an  automatic 
cut-out  be  inserted  in  a  ground  conductor  or  connection. 

The  current  capacity  of  the  ground  conductor  must  not  be  lesi 
than  that  provided  by  copper  wire  of  No.  6  B.  &  S.  Gauge. 

The  ground  connection  must  be  permanent  and  effective  ano 
be  made  to  water  piping  system  if  available. 

The  combined  resistances  of  the  ground  wires  and  connectioni 
of  any  grounded  circuit  should  not  exceed  3  ohms  for  water  pipe 
connections. 

2.  That  poles  now  in  use  by  the  borough  on  which  there  ar( 
no  marks  of  identification  be  stenciled  as  required  by  the  Boards 
iTile  4,  aforesaid. 

3.  That  a  record  be  kept  of  complaints  as  required  by  th( 
board's  rule  8. 

4.  That  all  secondaries  be  grounded  on  or  before  January  1 
1920,  as  follows: 

The  ground  connection  for  alternating  current  systems  musi 

be  made  at  the  building  service  or  near  the  transformer   (oi 

transformers)  either  by  direct  ground  connection,  through  watei 

piping  system  or  artificial  ground,  or  by  the  use  of  a  systeir 

ground  wire  to  which  are  connected  the  grounded  conductors  oi 

many  secondary  mains  and  which  itself  is  effectually  grounded 

at  intervals  that  will  fulfil,  for  any  secondary  utilizing  the  sys 

tern  ground  wire,  the  resistance  and  current  carrying  require^ 

ments  for  ground  conductors  and  ground  43onneotion  as  stated 

below. 
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Where  the  secondaries  of  transformers  are  supplying  a  com- 
mon set  of  mains^  fuses  if  installed  miist  be  installed  only  at  snch 
points  as  will  not  cause  the  loss  of  the  ground  connections  after 
any  fuses  in  the  transformer  circuits  or  mains  have  been  blown. 

Multiple  grounds  are  preferable  in  most  cases,  but  grounds, 
other  than  the  single  ground  connection  at  the  building  service, 
must  not  be  made  to  alternating  current  secondaries  within  the 
building  served. 

In  single  phase  three-wire  systems,  the  ground  must  be  on  die 
neutral  conductor. 

In  single  phase,  two-wire  systems,  the  ground  may  be  on 
either  of  the  conductors. 

In  two-wire,  single  phase,  and  in  two  or  three  phase  systems, 
^©  ground  must  be  connected  at  that  point  of  the  system  which 
^^ixigg  about  the  lowest  voltage  from  ground  of  unguarded  curr 
^*^*--t3arrying  parts  of  connected  devices  and  also  permits  of  most 
^^^"^nient  grounding.  Where  any  phase  of  a  two  or  three  jdiase 
^^^tn  is  used  for  lighting,  that  phase  should  be  grounded  and  at 
^  Xieutral  conductor,  if  one  is  used. 

^^e  ground  conductor  or  conductors  for  circuits  must,  in  gen- 
eral, have  combined  current  capacity  sufficient  to  insure  the  con- 
tinuity and  continued  effectiveness  of  the  ground  connection  unr 
der  conditions  of  excess  current  caused  by  accidental  grounding 
of  any  normally  ungrounded  conductor  of  the  circuit 

The  ground  conductor  for  a  thre^wire  direct-current  system 
must  have  a  combined  current  capacity  not  smaller  than. the  neu- 
tral wire  to  which  it  is  attached. 

The  ground  conductor  for  alternating-current  systems  nmst 
not  be  smaller  than  No.  6  copper  wire,  nor  smaller  than  one  fifth 
the  current  capacity  of  the  wire  to  which  it  is  attached,  except 
that  it  need  not  be  larger  than  No.  O  copper  wire. 

The  combined  resistances  of  the  ground  wires  and  connections 
of  any  grounded  circuit,  equipment,  or  lightning  arrester  should 
not  exceed  3  ohms  for  water  pipe  connections  nor  25  ohms  for 
artificial  grounds  where  these  must  be  used.  Where,  because  of 
dry  or  other  high  resistance  soils  it  is  impracticable,  to  obtain 
artificial  ground  resistahce  as  low  as  25  ohms,  two  such  grounds 
6  feet  apart  if  practicable  i^iust  J)e  ii^talled,  and  no  requirement 
will  be  made  as  to  resistance.  «f 
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5.  That  Bome  form  of  meter-test  record  be  adopted  to  comply 
with  the  Board's  rule  17,  f  6,  and  such  record  to  be  adopted  and 
put  into  operation  by  October  1,  1919. 

6.  That  every  alternating  current  meter  up  to  and  indading 
25  amperes  rated  capacity  in  service  at  the  present  time  for 
which  there  is  on  file  at  the  borough's  office  no  complete  record  of 
a  satisfactory  periodic  test  within  a  period  of  thirty  months  as 
required  by  the  Board's  rule  17,  T  4,  shall  be  tested  prior  to 
April  1,  1920. 

7.  That  every  alternating  current  meter  over  2&  amperes 
rated  capacity  in  service  at  the  present  time  and  of  which  there 
is  on  file  at  the  borough's  office  no  complete  record  of  a  satis- 
factory test  within  the  period  of  twenty-four  months  or  twelv^e 
months,  as  prescribed  by  f  4  of  the  Board's  rule  17,  shall  be 
tested  prior  to  January  1,  1930. 

8.  That  the  portable  standard  watt-hour  meter  be  tested  at 
least  every  week  by  comparison  with  the  wail  standard  which 
is  now  installed  in  the  borough's  meter  shop  as  required  by  the 
Board's  rule  21. 

9.  That  in  accordance  with  rule  22,  each  electric  meter  shall 
be  tested  and  adjusted  for  accuracy  before  the  installation  or 
within  thirty  days  after  being  set. 

10.  That  the  borough  meter  history  records  shall  be  kept 
in  the  borough's  office  as  required  by  rule  24.  This  record  should 
be  adopted  and  put  into  effect  by  September  1,  1919, 

Board  of  Public  Utility  Commissioners,  John  W.  Slocnm, 
President;  Alfred  S.  March  and  George  F.  Wri^t,  Commission- 
ears* 


NBW  TORK  PUBIilG  SBBVIGS  COMMISSION,  SEX^OND  DISTRIOT, 

BE  AMERICAN  EAILWAY  EXPRESS  COMPANY. 

[CaBe  No.  6816.] 

Service  «^  BeoBenahleneaB  of  rule$  —  Burden  of  proof* 

1.  The  rules  relative  to  service  which  a  common  carrier  adopts  are 

presumptively  reasonable,  and  the  burden  of  establishing  their  unrea* 

sonablenesi  Is  on  him  who  assails  them. 
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tea  —  Expream  —  ReascnabieneaB  —  Sunday  ^^  Piek^p  and  da- 
Mdvery, 

2.  The  New  York  Commission,  Second  District,  will  not  order  the 
resumption  by  an  express  company  of  Sunday  pick-up  and  delivery 
miarvUse,  and  pick-np  serrice  alter  5  p.  m.  on  week  days,  where  the  service 
^woold  be  unremunerative  and  would  effect  but  few  patrons,  the  office 
of  the  company  is  always  open  for  the  receipt  of  goods  delivered  to  it 
1:>y  shippers,  and  the  employees  of  the  company  object  to  Sunday  work 
fluid  the  longer  hours  required  by  service  after  5  p.  k. 

[July  8,  1919.] 

^3U>EB  to  show  cause  why  Sunday  pick-up  and  delivery  service 
pick-up  service  on  we^  days  after  6  p.  m.,  should  not  he 
r^^'iji.:xned  hy  the  American  Railway  Express  Oompany  of  Buffalo ; 
ord^^r  to  show  cause  discharged. 

^^^  j)pearances :  A.  M.  Hartung,  New  York  city,  as  attorney 
*he  American  Railway  Express  Company ;  F.  E.  Matthews, 
*alo,  as  superintendent  of  Buffalo  division,  American  Rail- 
Express  Company;  H.  S.  Shafer,  representing  Ward  & 
*d,  Inc.,  Buffalo;  J.  A.  McCall,  representing  Sinclair, 
ney,  &  Company,  Buffalo;  Freeman  Bradford,  traffic 
L.ager,  Buffalo  Produce  Exchange;  C.  Ai  Taylor,  Buffalo,  as 
Btary  of  the  Motion  Picture  Exchange  Managers'  Associa- 
of  New  York  state ;  Frank  E.  Williams,  as  secretary,  and  A. 
-eating,  as  manager  Traffic  Service  Bureau,  Buffalo  Chamber 
^^  ^^oxiunerce ;  Frederic  0.  Rupp,  Assistant  Corporation  Counsel, 
^^^  <^e  city  of  Buffalo. 

*^ill.   Chairman:    Ward  &  Ward,  Inc.,  bakers  at  Buffalo, 

^^^^^>^g  complained  against  the  discontinuance  of  Sunday  pick-up 

^     delivery  service  in  Buffalo,  the  Commission  issued  its  order 

^^ir  date  of  April  8, 1919,  directing  the  American  Railway  Ex- 

^    ^^s    Company  to  show  cause  why  such  service  should  not  be  re- 

^^^^^^^d.     Upon  the  hearing  the  Buffalo  Chamber  of  Commerce 

^  "^ prions  merchants  appeared  with  additional  complaints,  and^ 

^Orne  of  them  complained  that  the  limiting  of  pick-up  servici^ 

'^^ek  days  to  5  o'clock  p.  m.  was  objectionable,  the  inquiry  was 

^^-^^:i<Jed  to  cover  that  subject  also.    It  appeared  that  the  prede- 

r^^^^^^ir  of  the  respondent,  the  American  Express  Company,  had 

-'-  ®  17  put  into  effect  an  order  discontinuing  the  Sunday  service 

-^  ^^     ticrminating  the  week-day  service  at  6  p.  m.,  and  that  re- 
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spoudent  was  endeavoring  to  eudheope  i»  this  praotiee.    The  com* 

plaint  grew  out  of  the  fact  that  the  order  had  not  been  strictly 
complied  with  by  the  local  agent  and  that  a  limited  number  of 
regular  cuBtomers  had  had  extra  service  extended  to  them  be- 
cause of  their  apparent  urgent  need  therefor,  in  the  shape  both  of 
Sunday  service  and  week-day  service  after  6  o'clock  p.  m.  When 
in  April,  1919,  the  respondent  attempted  to  r0tum  to  a  strict  ob- 
servance of  the  order,  these  complaints  resulted. 

[1]  Public  service  corporations  have  the  right  to  institute  rea- 
sonable rules  for  the  conduct  of  their  business,  and  the  question 
is  whether  or  not  the  rule  in  question  is  reasonable.  The  rules 
which  a  conmion  carrier  adopts  are  presumptively  reasonable, 
and  the  burden  of  establishing  their  unreasonableness  is  on  him 
and  assails  them.  Garricott  v.  New  York  State  R.  Co.  223  N.  Y. 
9,  L.K.A.1918D,  929,  119  N.  E.  94;  Piatt  v.  Lecocq,  15  L.R.A. 
(KS.)  568,  85  0.  C.  A.  621,  158  Fted.  723,  and  cases  there 
cited. 

[2]  A  striking  aspect  of  the  complaints  and  of  the  situation  in 
Buffalo  as  to  the  demand  for  the  classes  of  service  in  question  as 
disclosed  by  the  evidence  is  that  the  demand  is  in  no  sense  gen* 
eral,  but  is  confined  to  a  very  limited  ilumber  of  customers  carry- 
ing on  businesses  which  for  reasons  peculiar  to  themselves  could 
make  use  of  these  special  services.  To  be  specific,  the  businesses 
in  question  sxe  baking,  millinery,  fish,  ice  cream,  and  motion  pic- 
ture exchanges.  But  only  certain  bakers  and  ioe  cream  purvey* 
ors  and  only  one  milliner,  so  far  as  appeared,  required  the  serv- 
ice, and  most  of  the  fish  dealers  did  not  complain  of  the  pick-up 
sen-ice,  t)ut  desired  that  incoming  shipments  should  be  delivered 
out  of  hours  to  prevent  spoiling,  which  the  Express  Company  is 
willing  to  do ;  and  but  one  fish  company  demanded  pick-up  serv- 
ice beyond  the  time  limited  in  the  regulation.  The  film  oompaniea, 
it  seems,  gather  up  the  films  after  theater  hours,  and  of  course 
would  be  accouMnodated  by  a  late  night  service.  It  appears,  also, 
that  the  only  inconvenience  resulting  from  the  rule  is  that  ship- 
pers desiring  to  ship  out  of  hours  must  furnish  their  own  pick-up 
service,  or,  in  other  words,  deliver  their  shipments  direct  to  the 
Express  Company's  offices,  which  are  kept  open  for  the  receipt  of 
shipments  during  the  entire  twenty-four  hours  every  day,  includ- 
ing Sunday,  although  the  freight  houses  close  at  6  o'clock*     The 
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compaBj  also  deliv^  ineommg  perishable  shipments  arriving  on 
the  platforms  on  Sundays  if  they  would  otherwise  spoil.  The 
question  of  reasonableness  is  thus  greatly  narrowed^  because  we 
find  it  is  not  a  question  of  whether  the  shipments  are  prevented 
from  moving  at  all^  as  would  be  the  case  were  the  receiving  of&ces 
closed  after  hours  and  on  Sundays^  but  whether  or  not  it  is  rea- 
sonable that  a  very  limited  number  of  shippers  who  can  make  use 
of  special  service  out  of  hours  should  themselves  be  put  to  the  ex- 
pense of  rendering  sueh  service. 

Examining  fhe  evidenee,  wd  find  that  the  (General  Baking 
Company  makes  daily  shipments  to  outside  points  of  bread  which 
is  baked  in  the  afternoon;  the  baking  begins  at  noon  and  is  not 
ready  for  the  last  shipment  until  8  p.  m.  They  could  bake  in  the 
morning  and  thus  ship  by  5  o'clock,  but  the  objection  is  that  the 
bread  in  the  hands  of  the  consumer  the  next  morning  would  be 
three  hours  less  fresh,  and  in  order  to  supply  customers  on  Mon- 
^y  they  must  make  a  Sunday  shipment 

Sinclair,  Eoon^,  &  Company,  manufacturing  milliners^  have 

^  ruab  period  of  three  months  each  spring  and  fall,  during  which, 

At  -i^eason  of  the  volume  of  business,  tiiey  are  not  able  to  ship  un- 

^^^  ^  or  7.30  p.  M.,  and  they  ship  in  the  evening  to  save  a.  day  in 

^xiVeiry.    Their  goods  are  not  perishable  (at  least  in  the  commer- 

^-a/  ^oxise)  and  only  a  small  percentage  of  their  shipments  is  in- 

^^^-t^u     It  did  not  appear  whether  there  were  others  in  their 

.    ^^    similarly  circumstanced.    It  is  not  apparent  to  the  mascu- 

me  ii::^  j^jjj  ^j^y  i^  difference  of  a  day  in  the  delivery  of  a  woman's 

^    i^^t  should  be  made  the  subject  of  serious  consideration  in 

Di«ac^^-j.Qji^j  circles   and   in   the   determinations   of  regulatory 

^^^^w      If  it  were  an  old  hat,  and  perhaps  the  only  one  the 

vonx^^^  possessed,  we  could  more  clearly  conceive  the  exigency  of 

pronci^^-|.  delivery.     Nevertheless,  inasmuch  as  both  the  Express 

^^X^^ny's  officials  and  the  manufacturing  milliner  treated  the 

s^^J^cit;  seriously,  we  must  conclude  that  the  immutable  laws  of 

adapted  as  they  are  and  must  be  to  those  of  social  usage. 

■  it  important  that  at  certain  seasons  of  the  year  the  prompt 

^'tish"  delivery  of  these  expensive  articles  of  commerce  is  as 

^Pox'tant  as  that  of  fresh  bread,  ice  cream,  fish,  and  movie  films, 

and  -v^rili  treat  the  matter  accordingly. 

•^^I>J"esentatives  of  four  fish  companies  testified,  but  with  one 
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exception,  their  only  concern  w^s  with  incoming  shipments, 
which  would  spoil  if  held  over  for  Monday  delivery,  but  it  seems 
that  such  shipments  are  delivered  without  delay.  One  such  com- 
pany represented  that  it  frequently  received  wire  orders  late  in 
the  day  and  thought  it  should  have  week-day  pick-up  service  up  to 
6  p.  M.  It  would  seem,  however,  that  it  should  be  able  to  con- 
form to  the  usage  of  its  competitors. 

The  two  ice  cream  companies  represented  were  more  particu- 
larly concerned  with  respect  to  the  practices  of  the  company  in 
connection  with  deliveries  at  the  other  end  of  their  outgoing  ship- 
ments, which  are  not  the  subject  of  consideration  in  this  case. 

The  manager  of  one  of  the  motion  picture  exchanges  testified 
that  the  films  are  assembled  at  tiieir  place  of  business  after 
evening  theater  hours  and  delivered  to  the  Express  Company 
about  midnight  by  their  own  trucks.  As  matter  of  course  they 
would  prefer  that  the  Express  Company  should  pick  them  up. 

This  is  all  the  evidence  on  the  part  of  complainants,  and  it 
did  not  appear  either  by  direct  testimony  or  by  inference,  as 
might  naturally  have  been  expected,  that  the  particular  cases 
developed  were  typical  of  large  classes  of  cases  of  similar  char- 
acter; and  while  it  will  be  assumed  that  the  desire  for  the  ex- 
tended service  in  Buffalo  is  not  absolutely  confined  to  those  who 
appeared  and  testified,  it  is  not  apparent  that  the  demand  extends 
very  much  farther,  although  of  course  others  could  and  would  use 
it  were  it  supplied. 

On  the  part  of  the  Express  Company  it  was  shown  that  while 

the  rule  of  1917  was  not  promulgated  for  the  purpose  of  saving 

expense,  the  saving  is  considerable,  about  $8,750  per  month  in 

Buffalo.     It  also  appeared  that  the  Buffalo  express  business  is 

handled  at  a  loss,   and  that  as  entirety  the  business  of  the 

I  respondent  is  unprofitable.    The  controlling  reason  for  the  rule, 

however,  was  stated  by  Mr.  F.  E.  Matthews,  superintendent  of 

the  Buffalo  division,  as  follows:     "We  had  difiiculty  in  getting 

men  to  perform  the  service.    Our  men  as  a  class  object  to  Sunday 

work,  particularly  in  the  vehicle  service,  and  in  an  effort  to 

make  our  business  dav  and  our  business  week  conform  as  nearlv 

as  possible  to  the  established  business  day  of  other  concerns  and 

to  create  decent  working  conditions  for  the  men.     .     .     .     The 

service  is  unduly  expensive,  requires  the  keeping  out  of  a  certain 
P.U.R.1919E. 
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imount  of  equipment  that  is  not  needed  all  the  time  and  has  to 
)e  kept  out  during  the  entire  day  (this  related  to  Sunday  serv- 
ce)  in  order  to  perform  this  particular  service.  .  .  .  We  can- 
lot  turn  out  from  six  to  eight  or  ten  vehicles  on  the  street  alone. 
Ne  have  to  have  on  duty  a  supervisory  force  so  as  to  look  after 
hem,  foreman  and  houseman  and  those  who  perform  work  in 
;onneetion  with  the  drivers  and  additional  employees  at  the  sta* 
ions  and  wagon  supervisors.  .  .  .  It  is  a  fact  in  managing  the 
vehicle  service  such  as  we  had  on  Sunday  we  would  have  to 
;cour  around  among  all  the  men  to  get  them  to  work  on  Sunday, 
lone  of  them  really  willing  to  work  on  Sunday.  We  really  had 
»  force  them  to  come  out.  .  .  .  None  of  them  want  to  work 
m  Sunday.  We  pay  them  when  they  do  that,  but  regardless  of 
hat  they  do  not  want  to  work.  They  want  their  straight  working 
reek  with  a  day  off  and  they  want  that  day  to  be  Sunday.  Men 
K)me  to  me  and  say,  ^I  want  to  go  to  church,  I  want  to  be  in  my 
'amily  on  Sunday.'     We  have  been  through  that  very  thorough- 

Mr.  Louis  R.  Gwyn,  general  manager  of  the  Empire  State  de- 
[>artment  of  the  Express  Company,  stated  the  reasons  to  be  to 
nake  a  more  endurable  working  day  for  the  employees,  and 
ilso  because  there  always  has  been  a  tendency  for  unusual  and 
special  service  to  grow;  "it  is  almost  impossible  to  confine  it  so 
;hat  we  felt  we  should  have  a  definite,  reasonable  working  period 
:or  the  street  service.  In  addition  to  that,  there  have  been  at 
various  times  complaints  from  the  men  objecting.  It  has  always 
)een  a  difficult  thing  to  get  men  to  work  on  Sundays.  It  wasn't 
iat  they  objected  to  working  without  pay ;  they  objected  to  work- 
ng  on  Sundays  whether  paid  or  not;  they  wanted  to  be  home 
Sundays.  They  also  want,  as  a  matter  of  common  knowledge,  a 
jhort  working  day,  and  we  now  have  before  us  the  necessity  of 
Jtill  further  shortening  our  day  to  an  eight-hour  basis.  .  .  . 
Ihe  men  themselves  have  told  me,  they  told  me  at  Washington 
md  in  New  York,  that  it  wasn't  that  they  were  looking  for  over- 
ime;  they  want  to  get  home;  and  of  course  we  have  got  to  take 
!ognizance  of  their  desire,  it  has  been  expressed  so  forcibly.  The 
ength  of  the  day  now  is  nine  hours.'' 

It  also  appeared  that  the  rule  in  question  is  of  general  applica- 
:ion,  and  is  not  peculiar  to  Buffalo. 

?.U.R.1919E. 
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The  respondent  also  pointed  out  the  provisions  of  §  2143  oi 
the  Penal  Code  prohibiting  labor  on  Sunday  excepting  works  o: 
necessity  and  charity^  but  which  further  provides  that  such  work 
are  to  be  deemed  to  include  whatever  is  needful  during  the  da;; 
for  the  good  order,  health,  or  comfort  of  the  community. 

The  question  is  solely  that  of  the  reasonaUeness  of  the  rule  ii 
question.  As  shown  above,  it  is  presumptively  reasonable.  D( 
the  facts  disclosed  in  the  record  overcome  this  presumption  sc 
that  the  Commission  would  be  justified  in  basing  thereon  a  de 
termination  that  it  is  unreasonable?  On  the  contrary,  I  considei 
the  rule  just  and  wholesome,  in  view  of  the  conditions  shown 
and  if  it  is  felt  that  the  urgency  of  the  shipments  in  question  ii 
justified  by  the  requirements  of  the  "good  order,  health,  or  com 
fort  of  the  conMuunity,"  the  fact  standing  alone  that  the  receiving 
offices  of  the  Express  Company  afford  facilities  for  the  receipt  o: 
shipments  at  all  hours,  completely  satisfies  any  such  urgency  i: 
it  can  be  said  to  exist. 

While  greater  latitude  is  now  observed  than  formerly  with  re 
gard  to  Sunday  observance,  it  is  noticeable  that  the  liberal  move 
mentment  in  that  regard  is  not  in  the  direction  of  converting  th( 
day  of  rest  into  a  working  day,  but  indicates  instead  a  tendency  t< 
permit  of  wider  choice  on  the  part  of  the  indivdual  as  to  wha 
form  of  rest  or  recreation  he  will  adopt.  "In  this  state  the  Sal 
bath  exists  as  a  day  of  rest  by  statute  and  also  by  the  common  law 
and  the  legislature  has  passed  acts  regulating  its  observance 
Sunday  laws  exist  in  nearly  every  state  in  the  Union.  The  stat 
utes  of  the  diflFerent  states  differ  somewhat  in  details  and  strict 
ness,  but  in  nearly  all  the  states  common  labor  and  traffic  are  pro 
hibited."  People  ex  rel.  Moffatt  v.  Zimmerman,  48  Misc.  203 
95  N.  Y.  Supp.  138. 

We  think  the  aim  of  the  respondent  to  have  the  working  hour 
of  its  men  conform  to  those  of  general  lines  of  business,  and  t 
eliminate  Sunday  work  in  the  vehicle  service  so  that  the  men  cai 
spend  their  Sundays  at  home,  is  a  wise  one  and  should  be  en 
couraged,  and  we  fail  to  find  any  feature  in  the  evidence  whiel 
tends  to  overcome  the  presumption  of  the  reasonableness  of  th 
rule  under  discussion. 

We  have  considered  the  case  thus  at  length,  not  by  reason  o 
any  apparent  perplexity  which  is  created  by  the  facts,  but  becaus 
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of  the  importance  whicli  the  respondent  attaches  t( 
tion  which  the  Commission  is  called  upon  to  n 
seemfl  clear  that  the  good  order,  health,  and  comJ 
mnnity  are  promoted  rather  than  retarded  by  tl 
tion  aflFecting  the  Snnday  service,  and  that  evei 
involved,  whether  of  law,  of  ethics,  or  of  morals,  i 
in  its  favor ;  and  as  to  the  week-day  limitation  to 
we  find  no  ground  upon  which  we  can  determine 
sonable. 

For  the  reasons  stated,  the  complaints  will  be 
the  order  to  show  cause  discharged. 

All  concur. 


NEW  TORK  PUBIilO  SBRVIGB  OOHMISSION,  S£0( 

BE    UNITED    STATES    RAILROAD    ADMIN 
DELAWARE  &  HUDSON  RAILROi! 

[Cue  No.  6877.] 

Service  —  Railroads  -*  Statitnt  f€tcilities  —  Agent, 

The  New  York  Public  Service  Commission,  Second 
Srant  the  petition  of  the  United  States  Railroad  A 
consent  to  the  discontinuance  of  the  senrices  of  an  8 
upon  the  ground  that  the  salary  of  the  agent  has  ezce 
freight  and  passenger  revenue  of  the  office,  where  it 
oonditions  materially  cut  down  the  revenues  of  the  < 
ministration  had  voluntarily  increased  the  wages  o 
point  beyond  the  reasonable  value  of  his  services. 

[July  8,  1919.] 

Petition  of  the  United  States  Railroad  Adn 
consent  for  the  discontinuance  of  the  services  of 
South  Corinth  station  on  the  Delaware  &  Hu( 
denied. 

Appearances :  Lewis  E.  Carr,  Newton  R.  Caa 
Carr,*  Jr.,  for  the  petitioner ;  Clarence  B.  Kilmer, 
York,  as  attorney  for  objectors;  and  F.  E.  Harve 
E.  Harvey),  South  Glens  Falls,  New  York;  W: 
land,  Porters  Comers ;  R.  H.  Densmore,  Porters  ( 

P.U.R.1919E. 
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Tibbits,  Porters  Corners;  Wallace  Howe,  Porters  Comers; 
Charles  Atwell,  Porters  Corners ;  D.  G.  Eggleston,  Porters  Cor 
ners;  J.  E.  Angell,  Greenfield  Center;  Richard  Van  Buren, 
Porters  Corners;  D.  M.  Cloke,  Greenfield  Center;  and  Mrs. 
Yates  Barber,  South  Corinth,  in  opposition. 

Kellogg,  Commissioner:  This  is  an  application  to  discon- 
tinue the  railroad  station  at  South  Corinth  in  Saratoga  county 
as  an  agency  station  and  maintain  there  a  nonagency  station  only. 

The  application  is  based  upon  the  following  allegation  in  the 
petition:  "That"  during  the  last  few  years  there  was  a  marked 
decrease  in  both  freight  and  passenger  business  done  at  South 
Corinth,  as  compared  with  previous  years,  and  together  with  the 
increased  cost  of  maintaining  this  agency  it  is  no  longer  necessary 
nor  profitable  to  maintain  an  agency  at  this  point." 

To  support  this  contention  schedules  have  been  submitted 
showing  the  freight  re\^enues  and  the  passenger  ticket  sales  at  the 
station  in  question  during,  the  years  1917  ,and  1918,  and  five 
months  of  19^9.    They  areas  follows: 


EVeight 
Revenues. 

Passenj^r 
Receipts. 

Totals. 

1917 '. 

$974.01) 
624.46 
363.79 

$231.91 

153.78 

78.09 

$1,206.0( 

1918  .,... 

778.2^ 

1919  (5month8)   

428.0$ 

It  will  thus  be  noticed  that  there  has  been  a  slight  improve 
ment  in  the  average  monthly  business  during  the  five  months  oi 
1919  over  the  average  monthly  business  of  1918,  but  that  the 
revenue  is  still  very  small. 

The  salary  of  the  station  agent  paid  by  the  railroad  amounted 
in  1917  to  $816.80,  and  in  1918  to  $1,080.15.  In  addition  he 
received  a  small  compensation  from  the  express  and  telegraph 
companies  for  handling  their  business  at  this  place.  He  is  noi^ 
under  the  minimum  wage  rule  made  operative  by  the  Railroac 
Administration,  receiving  $105  a  month,  which  will  make  hii 
compensation  for  the  current  year,  if  continued  throughout,  stil 
larger. 

In  1917,  therefore,  the  receipts  of  the  station  were  about  $40C 
more  than  the  salary  of  the  agent,  but  since  that  date,  the  salar} 
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of  the  agent  has  exceeded  the  combined  freight  revenue  and 
passenger  receipts  of  the  office. 

It  is  this  shifting  of  the  balance  on  tvhich  the  applicant  relies 
in  its  demand  for  the  relief  sou^t  in  this  proceeding,  not  taking 
into  consideration  any  of  the  other  costs  of  handling  the  bnsinp{?8. 
It  appeared  from  the  evidence  at  the  hearing,  however,  that 
although  the  income  of  this  station  is  not  substantial,  yet  it  was 
very  materially  interfered  with  by  war  conditions.  The  principal 
freight  export  is  wood,  much  of  which  is  used  in  the  manufacture 
of  brick.  One  witness  testified,  and  it  was  not  disputed,  that 
tributary  to  this  station  there  is  still  standing  between  500,000 
and  1,000,000  cords  of  wood  available  f6r  this  purpose. 

It  appears  from  the  evidence  of  the  fuel  administrator  of  the 
county  that  the  manufacturers  of  brick  to  whom  this  wood  had 
previously  been  sold  were  very  seriously  curtailed  in  their  opera- 
tions by  orders  issued  during  the  war,  and  that  various  embar- 
goes were  placed  upon  transportation  from  the  station  in  ques- 
tion in  1918. 

These  conditions  undoubtedly  at  tfcat  time  very  seriously  inter- 
fered with  the  revenue  which  would  otherwise  have  been  derived 
from  this  station.    The  fact  that  the  wood  could  not  be  shipped, 
and  was  not  marketable,  discouraged  the  operators  from  oon- 
timiing  this  business,  and  there  has  been  no  substantial  quantity 
shipped  since  for  the  reason  that  wood  used  for  brick  manufao- 
tnre  must  be  cut  and  dried  for  a  period  of  from  six  to  nine 
months  before  it  is  ready  for  shipment  and  use,  so  that  operations 
o/  this  character  have  not  as  yet  been  resumed. 
^bis  station  has  been  maintained  as  an  agency  station  since  the 
^joxistr-xiction  of  the  road,  over  fifty  years  ago.     The  nearest  sta- 
tioix    i^  Kings,  which  is  about  3  and  -A  miles  distant     If  the 
^gexxt.   ig  withdrawn  at  the  South  Corinth  station  and  a  caretaker 
*^^i  "tilted,  express  cannot  be  handled  at  that  point,  telegi-ams 
/^^^^^>t;  be  received  there,  and  shippers  and  consignees  of  freight 
-..  ^^^li    is  not  prepaid  would  have  to  attend  to  payment  thereof  at 
^®^*     This,  of  course,  will  result  in  an  inconvenience,  to  which 
I^atrons  of  this  office  are  not  accustomed.    Against  this  thev 

^^  ^iV'o^ld  not  seem  proper  to  order  the  abandonment  of  a  station 
«  ^T"^^^  upon  a  showing  that  owing  to  conditions  existing  during 


Digiti: 


zed  by  Google 


658  NEW  YORK   PUBUC  SERVICE   COMMISSION. 

the  war,  a  smaller  volume  of  business  is  transacted  than  preri* 
ously. 

As  to  its  comparison  with  previous  years  prior  to  1917  no 
figures  have  been  submitted,  but  undoubtedly  during  the  jear 
1918,  which  came  entirely  within  the  war  period,  there  is  a  sub- 
stantial decrease. 

The  fact  that  the  salary  of  the  agent  has  exceeded  the  freight 
revenues  and  passenger  receipts  was  due  to  the  very  decided  in- 
ci*ease  arising  from  the  application  of  the  minimuTn  wage  order. 
In  1917  the  salary  of  the  agent  was  $70.  By  the  increase  to  48 
cents  an.  hour,  his  wages  rose  to  about  $106  a  month. 

Here,  therefore,  another  iustanoe  is  called  to  the  attenti(Mi  of 
this  Commission  of  a  case  where  by  voluntary  action  of  the  Sail- 
road  Administration  the  salary  of  the  agent  is  raised  to  such  an 
unnecessarily  large  amount  that  the  operation  of  the  station  as  an 
agency  one  becomes  unprofitable,  and  its  discontinuance  is  asked 
for. 

If,  by  the  application  of  a  general  rule  which  is  grotesquely 
inapplicable  to  such  a  situation,  the  maintenance  of  an  ageiicy 
station  becomes  unprofitable,  certainly  the  patrons  of  the  office 
should  not  be  made  to  suffer  by  being  deprived  of  facilities  iiHiich 
they  have  enjoyed  during  the  lifetime  of  most  of  them. 

'No  one  benefits  by  the  failure  of  the  Railroad  Administration 
in  a  case  like  this  to  limit  the  wages  of  the  agent  to  a  proper  com- 
pensation for  the  services  rendered.  It  is  not  a  kindness  to  sncli 
agent  to  raise  his  wages  to  a  sum  so  large  that  the  business  'will 
not  stand  it,  and  then  abolish  his  position. 

The  principle  which  was  enunciated  by  this  Commission  in 
case  No.  6638,  entitled  "Petition  of  tie  United  States  Railroad 
Administration,  Boston  &  Maine  Railroad,  to  discontinue  the 
Wayville  and  Reynolds  stations,"  decided  April  22,  1919,  and  in 
line  with  the  other  decisions  of  this  body,  should  be  applied  here. 

There  the  rule  now  applicable  was  announced  in  the  following 
terms :  "The  problem  to  be  solved  in  these  cases  is  not  whether 
the  stations  are  so  expensive  that  the  company  ought  not  to  be 
burdened  with  their  upkeep,  but  whether  some  station  arrange- 
ments can  be  made  that  will  reasonably  take  care  of  the  business 
offered  and  still  not  make  too  great  a  loss.  The  railroad  should, 
in  each  instance,  provide  the  most  economical  plan  for  conduct- 

P.U.R.1919E. 
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ing  the  station  business.  If  the  most  economical  plan  requires  a 
greater  expenditure  than  the  public  convenience  reasonably  war- 
rants, then  discontinuance  should  be  ordered." 

There  has  in  this  case  been  no  attempt  to  economize^  but,  on  the 
other  hand,  an  unnecessarily  large  expenditure  for  the  agent's 
salary  has  been  ordered. 

The  revenues  of  this  station  have  been  always  small^  but  the 
^t  of  operation  has  been  correspondingly  low,  and  would  cou- 
^^ue  to  be  if  the  agent  were  not  recompensed  beyond  the  reason- 
^ble  value'of  his  services. 
The  diminution  of  receipts  is  on  account  of  temporary  condi- 
^AQ5  due  to  the  war,  and  the  increase  in  expenditure  is  due  to  an 
^^'^^ecessary  increase  by  the  Railroad  Administration  of  the 
^^Mj^  ^f  the  agent. 
^f^^^ai^ss  and  until  it  is  developed  that  post-war  conditions  indi- 
marked  falling  off  in  this  station  from  pre-war  revenues, 
gnomical  principles  are  applied  in  its  maintainance,  an  or- 
discontinuance,  reversing  the  custom  of  over  fifty  years, 
not  be  allowed.    This  application  should  be  denied. 


1>^ 


concur. 
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H.  W.  SPENCBB  et  al. 

V. 

-"XTBELY,  SAYRE,  &  ATHENS  TRACTION  COMPANY. 
[Complaint  Docket  Nos.  1990,  2375,  Consolidated.] 

<—  Increase  ^  Burden  of  proof. 

1.  The  burden  of  proving  that  a  proposed  increase  of  rates  is  rea- 
ls upon  the  utility,  where  complaints  against  such  increase  are 

before  the  effective  dates  thereof. 

Uonal  law  —  Impairment  of  contract  ^  Franchise  rate. 

2.  Franchise  ordinance  contracts  do  not  prevent  the  Pennsylvania 
ion  from  inquiring  into  and  determining  from  time  to  time 

"liat  are  the  just  and  reasonable  rates  which  may  be  imposed  by  utili- 
and  paid  by  the  public 
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Bates  -r  Protest  Against  rate  increase  —  MutUcipal  fraiichise, 

3.  Consumers  are  proper  parties  to  file  protests  against  an  increase 
in  rates  which  increase  is  alleged  to  be  in  violation  of  municipal  fran- 
chise ordinances. 


Security  issues  —  Amount  —  Bonds. 

Statement   that  a   bonded  indebtedness  of  approximately  $38,500 
per  mile  for  an  interurban  railway  line  is  not  excessive,  p.  564. 
Betum  —  Beasonahleness  —  Necessity  for. 

Statement  of  policy  of  expecting  adequate  service  of  utility  not 
receiving  reasonable  return,  p.  565. 

[July  14,  1919.] 

Complaint  against  proposed  increase  in  rates;  increase  au- 
thorized. 

Ainey,  Chairman :  The  respondent  by  its  filed  tariff  which 
became  effective  April  7,  1918,  increased  its  rate  of  fare  per  fare 
zone  from  5  to  6  cents.  The  complainants  on  April  3,  1918, 
filed  with  this  Commission  a  petition  (complaint  docket  No. 
1990)  averring  that  the  proposed  rates  were  unjust,  improper, 
unnecessary,  burdensome  to  the  public,  and  against  the  positive 
and  express  contract  under  which  respondent  obtained  the  con- 
sent of  the  boroughs  of  Sayre,  Athens,  and  South  Waverly  to 
construct  its  road  within  each  of  the  said  boroughs.  The  answer 
which  was  submitted  by  respondent  questioned  the  status  of  these 
complainants,  and  averred  that  they  were  without  legal  right  in 
bringing  the  complaints,  at  least  in  so  far  as  those  complaints 
were  founded  upon  municipal  contracts  or  ordinances  limiting 
the  rate  of  fare  to  be  charged.  At  the  hearing  on  July  24,  1918, 
no  testimony  was  offered,  but  the  complainants'  counsel  stated 
that  they  intended  to  rely  entirely  on  the  inviolability  of  the 
municipal  contracts  mentioned  in  the  complaints. 

Subsequently  to  this  hearing,  the  respondent  nnder  filed  tariff 
which  became  effective  October  13,  1918,  made  a  further  in- 
crease of  fare  from  6  cents  to  7  cents  per  zone,  and  this  was  fol- 
lowed by  a  complaint  filed  September  20,  1918  (complaint 
docket  No.  2375),  in  which  the  reasons  set  forth  in  the  prior 
complaint  were  reasserted,  and  in  addition  it  was  averred  that 
the  increase  is  "not  necessary  to  enable  respondent  to  earn  proper 
and  just  compensation  for  services  performed  by  it^' 

To  the  second  complaint,  the  respondent  filed  an  answer  con- 
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tainiog  substantially  the  same  averments  as  it  had  theretpfore 
presented.  With  these  two  complaints  before  it,  the  Commi&- 
sion,  with  the  assent  erf  parties,  consolidated  the  further  pro- 
ceedings, and  on  March  20,  1919,  a  final  hearing  was  had  at 
which  testimony  was  presented  by  respondent,  covering  a  de- 
scription of  its  property,  its  capitalization,  revenues,  and  expenses 
of  operation,  together  with  some  comparison  between  the  former 
and  the  then  costs  of  labor  and  power.  The  only  evidence  sub- 
mitted by  complainants  was  with  respect  to  and  with  copies  of 
the  municipal  ordinances  granting  consent  to  lay  tracks  and 
limiting  rates  of  fare.  The  evidence  of  respondent  as  to  increased 
costs  of  operation  was  not  controverted  or  questioned.  It  appears 
from  thB  testimony  that  the  respondent's  lines  in  Pennsylvania 
extend  through  the  borough  of  South  Waverly,  adjacent  to  the 
incorporated  village  of  Waverly,  New  York,  to  and  through  the 
borough  of  Sayre  and  through  portions  of  the  borough  of  Athens. 
In  addition  to  its  intrastate  service^  the  respondent  is  engaged 
in  interstate  traffic,  its  lines  extending  into  the  village  of  Waverly, 
New  York*  The  population  of  the  municipalities  which  it 
served  in  the  year  1910  was  16,161,  of  which  4,855  were  in 
Waverly,  New. York,  and  the  remainder  in  Pennsylvania.  The 
respondent  operates  in  three  divisions  commonly  designated  the 
Belt  Line,  the  South  Waverly  Branch,  and  the  Main  Line.  The 
Belt  Line  comprises  3.3  miles  of  track  located  wholly  in  Waverly, 
New  York^  The  South  Waverly  Branch  extends  from  the  busi- 
ness section  of  Waverly,  New  York,  in  a  westerly  direction  for 
about  1,200  feet  along  Broad  street  on  the  tracks  of  the  Belt 
Line  to  Elmira  road,  thence  south  across  the  state  line  into 
Pennsylvania,  through  South  Waverly  and  Sayre,  where  it  joins 
the  Main  Line  at  Elmer  avenue.  The  Main  Line  extends  easterly 
on  Broad  street,  Waverly,  New  York,  for  about  800  feet  on 
the  same  tracks  as  the  Belt  Line,  turning  south  across  the  state 
line  at  Cayuta  avenue,  and  passing  through  Sayre  and  Athens, 
Pennsylvania.  The  total  length  of  tracks,  including  sidings,  is 
11.92  miles,  of  which  8.62  miles  arc  in  Pennsylvania.  All  elec- 
tric power  is  purchased  by  respondent  from  the  Sayre  Electric 
Company.  It  has  in  service  five  double-truck  and  eight  single- 
truck  closed  cars  and  eight  single-truck  open  cars,  and  also  two 
work  cars.    At  the  close  of  1917,  it  had  fifty-eight  employees,  to 
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whom  salaries  and  wages  were  paid  in  that  year  in  the  a^pregate 
I  of  $48,902.34. 

The  respondent  has  sold  nontransferable  eommutation  tickets 
I  for  use  between  the  hours  of  5 :80  and  7 :30  a.  m.,  and  5 :00  and 

t  7 :00  p.  M.,  the  nionber  of  rides  varying  with  the  basic  fare,  to 

I  *  wit,  under  5-cent  fare,  44  ticskets,  under  6-cent  fare,  38  tickets, 

}  under  7-cent  fare,  34  tickets  for  $2.    Also  under  6-cent  fare,  17 

r  tickets,  and  under  7-cent  fare,  15  tickets  for  $1  were  sold,  good 

[  at  all  hours.    It  appeared  that  the  respondent  had  obtained  the 

;  necessary  approval  of  the  Interstate  Oommeree  Commissiim  be- 

I  fore  increasing  its  fares  on  interstate  trafSic,  and  the  New  York 

i  Commission  by  opinion  and  order  of  January  31,  1918,  per- 

mitted the  respondent  to  impose  a  6-cent  rate  on  intrastate  car- 
f  riage  in  that  state. 

;:  [1]  The  complaints  having  been  filed  in  each  instance  before 

the  effective  dates  of  the  increased  rates,  the  burden  rested  under 
the  law  upon  respondent  to  justify  them,  and  therefore  the  duty 
*  devolves  upon  this  Commission  to  determine  whether  respondent 

I  has  met  the  requirements  of  the  law  in  that  respect,  and  whether 

^  the  increased  rates  are  just  and  reasonable. 

i  [2]  At  the  time  the  first  complaint  was  filed,  this  Commission 

had  not  reached  a  conclusion  with  respect  to  the  effect  of  mu- 
I  nicipal  consent  ordinances  prescribing  or  limiting  rates;   but 

since  then,,  in  the  case  of  Wilkinsburg  v.  Pittsburgh  R  Co. 
P.U.R.1918F,  131,  and  Harbor  Creek  v.  Buffalo  &  L.  E.  Trac- 
tion Co.  P.U.R.1918F,  164,  we  have  held  that  such  ordinances 
do  not  prevent  the  Commission  from  inquiring  into  and  deter- 
mining from  time  to  time  what  are  the  just  and  reasonable  rates 
which  may  be  imposed  by  carriers  and  to  be  paid  by  the  public. 
These  decisions  of  the  Commission,  in  so  far  as  they  dealt  with 
the  question  of  inviolability  of  contracts  under  the  Constitution, 
appear  to  have  been  settled  by  the  supreme  court  in  Leiper  v. 
Baltimore  &  P.  R.  Co.  262  Pa.  328,  P.U.R.1919C,  397,  105 
Atl.  551,  and  no  further  discussion  thereof  is  necessary. 

As  to  the  reasonableness  of  the  rates  under  attack,  testimony 
was  offered  by  respondent  showing  the  very  large  increases  in 
cost  of  labor  and  material  required  in  the  operation  of  its  road 
and  in  the  maintenance  of  its  service.  While  respondent's  operat- 
ing revenues  had  increased  from  $77,215  in  1910  to  $101,568.37 
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been  sufficient  in  any  one  year  to  meet  the  company's  interest  ob- 
ligations. A  corporate  snrplufi  of  $30,836  which  existed  in  1910 
had  entirely  disappeared  by  1916,  and  since  that  year  a  delicit 
has  yearly  aecumulated'  which  in  1918  aloosie  amounted  to  $29,- 
432.  No  valuation  of  respondent's  property  was  made  or  sub- 
mitted, and  for  the  purposes  of  this  oase,  under  the  foregoing 
facts,  we  do  not  consider  one  necessary.  Spreading  the  bond 
issues  $460,000,  over  the  12  miles  of  road  which  the  respondent 
operates,  it  would  approximate  $88,500  per  mile,  apparently  not 
an  excessive  amount  for  the  character  of  construction.  Xhe 
testimony  shows  that  the  presid^nt  of  the  respondent  corporation 
is  the  owner  of  about  24  per  cent  of  the  bonds,  and  since  1910 
it  has  been  the  custom  of  this  bondholder  to  cancel  his  interest 
coupons  and  turn  them  into  the  treasury  of  the  company.  In 
January,  1919,  the  Public  Service  Commission  of  New  York 
investigated  and  authorized  a  6-cent  fare  in  Waverly,  New  York. 
The  cal(Hilatiotts  in  that  investigation  were  based  primarily  upon 
the  revenues  for  the  period  covering  efnly  to  November,  1917, 
and  the  year  1916.  That  Commission  based  the  revenues  at- 
tributable to  interstate  traffic  upon  the  number  of  transfers  issued, 
and  the  transfers  were  issued  in  one  direction  only.  A  large 
portion  of  respondent's  business  consisted  of  carrying  passengers 
between  Waverly,  New  York,  and  the  car  shops  at  Sayre,  Penn- 
sylvania. An  estimate  for  the  average  interstate  trip  of  8,900 
feet  was  determined  upon,  of  which  6,000  feet  were  in  Waverly, 
New  York.  By  the  application  of  this  distance  basis  approxi- 
mately two  thirds  of  the  interatate  revenue  was  allotted  to  IN"ew 
York  state  business.  By  a  further  estimate  of  the  portion  of  the 
expenses,  it  was  determined  that  the  Belt  Line  showed  a  deficit 
of  $3,156.94,  the  receipts  including  the  proportion  of  the  inter- 
state  business  having  been  but  $6,216.43.  Our  review  of  the 
figures  in  tibe  report  of  the  New  York  Commission  leads  us  to 
the  conclusion  that  the  estimate  of  the  interstate  revenue  ^was 
based  on  the  traffic  in  one  direction  only,  and  that  the  estimated 
revenue  should  have  been  showp  as  $8,396.11,  and  the  operating 
deficit  as  $977.26*  In  reaching  its  conclusion,  the  New  York 
Commission  considered  the  operating  results  for  the  entire  ayatem 
for  a  number  of  years. 

Applying  to  the  traffic  for  1918  (apportionment  estimated  on 
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^G     s«tme  basis  as  used  by  the  iNew  T(Mrk  State  Comt 

tl^^   x*o6pective  fare  increases  oyer  the  $-oent  fare  for  the 

i^^  ^^liich  they  were  in  effect  shows  a  total  amoxint  of  the 

as    Si 7,693,  of  which  $1,202  would  accrue  to  New  Yor 

aii<i     ^16,491  to  Pennsylvania  traffic  (interstate  traffic 

tiozxe<i).    In  view  of  the  KTew  York  line  having  27  per 

tho  track  and  3Q  per  cent  of  the  aggregate  papulation  ser 

I>rcKixicing  8  per  cent  of  the  total,  number  of  passengers^ 

XI ot    a.ppear  that  6  per  cent  of  the  inereaae  in  flares  is  liw 

I>ox-t;ion  which  it  ought  to  produce.     On  a  trackage  baj 

TTox-lc  produced  $365  per  mile,  and  Pennsylvania  $1,* 

xtkil^,    which  reduced  to  a  proper  basis  for  comparison 

^i<i^ying  the  difference  in  the  number  oi  passengers  carric 

SL     g^reatei-  return  from  Peunsylvama  traffic  by  $$16  p 

^^^^      ^^rere  not  furnished  with  car  mile  data,  and  the  r 

^oixxi>arisons   and   proportions  might  be  changed  to  a 

extr^^^iit  with  such  information  before  us,  but  it  could  not  a 

fin^T     conclusibn  reached  wfth'  ^^dpect^to>the  intA^quac 

spoiicJeiit's  revenues  or  the  reasonableness  of  the  impos 

^^     fare.     Were  the  J^'ew  York  intrastate  rat^  increas 

^^^^  ^s^    it  would,  in  view  of  the  small  v6lume  of  purely  ii 

tra^Ar^rZ     therein,  not  materially  increase  the.gi'P^ jrevwue 

^^'^^F^^^:^:^^^  nor  affect  the  result  in  this  case. 

.    "^^^       expect  ptiblic  service  of  these  carriers  without  pei 

^^^     ^  "mifficient  revenues  to  prodikte  it  ifl  as  fallacious  an  e 

y.^S&^^'-^^'fcion  as  to  demand  bricks  without  straw  or  to  requi 

*^^^^  ilM.  from  the  muzzled  ox. 

^         i^  therefore  a  matter  of  ordinary  business  prude 

^^^^^  '^^T  ^^^  ^^  public  generally  should  come  to  an  appi 

ud^^^T-^^^  -tanding  of  what  that  service  means  to  the  indust 

<5omr:fcr^_^^^^jj^l  life  of  the  state,  and  to  each  locality  withii 

to  ^^^^i^^^r^gDize  that  the  terms  upon  which  it  can  be  contii 

tnei^^     '^jim.se  and  enjoyment  are  that  it  shall  receive  at  their  1 

rat^    ^^^.^yers  revenues  sufficiett  to  furnish  it. 

^^        ^lie  public  are  to  be  adequately  served,  railways 
^Tf^'^^^i  tted  to  earn  out  of  imposed  rates  of  fare  revenu 
^t^ovn.^^^  in  amount  to  pay  operating  costs,  a  fair  return,  i 
vV^^     :f  or  the  maintenance  of  the  property,  provided  alw 
i^cfi  ^^«.t:es  imposed  are  not  unjust  or  unreasonable. 

t.^-'^-:i919E. 
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[8]  The  Respondent's  objection  that  the  complainants  -were 
ot  proper  parties,  at  least  in  so  far  as  they  relied  upon  mu- 
icipal  ordinances,  we  do  not  thing  tenable.  Article  6,  §  6,  of 
le  Public  Service  Company  Law,  is  very  broad  and  explicit. 

We  will  direct  the  respondent  to  make  monthly  reports  to 
le  Commission  of  its  passenger  revenues,  operating  expenses, 
nd  the  number  of  passengers  carried  during  the  remainder  of 
le  current  year,  and  to  file  with  the  Commission  a  statement 
jvering  similar  information  for  the  portion  of  the  current  year 
rhich  has  passed.  The  complaints  will  be  dismissed,  but  with 
3ave  to  renew  same  after  January  1,  1920,  and  the  Commission 
rill  retain  jurisdiction  for  the  purpose  of  making  such  modifica- 
lon  in  its  report  and  order  as  may  be  warranted  in  the  light  of 
tie  respondent's  experience  during  the  intervening  time. 


ARIZONA  GORPORATIOV  COMMISSION. 

BE  ARIZONA  COEPORA.TION  COMMISSION. 

[Docket  No.  444.] 

ale  ^  JurisdieHon  of  Commiaaion. 

It  is  not  within  the  jurisdiction  of  the  Arizona  GommiBsioii  to 
pel  a  water  company  to  purchase  the  system  of  another  corporatioiu 

[June  10,  1919.] 

Investigation  of  water  service  in  Metcalf ;  proceeding  dis- 
lissed. 

Appearances:  Norman  Carmichael  for  the  Arizona  Oopper 
Jompany ;  C.  H.  Beck  for  the  Morenci  Water  Company ;  W.  "SL 
)avis  for  the  Clifton  Water  Improvement  Company. 

Betts^  Chairman :    Water  is  served  to  the  inhabitants  of  Met- 

alf  and  vicinity  by  the  Arizona  Copper  Comj^any,  which  oom- 

any  has  large  mining  interests  in  that  district.     The  company 

Dmmenced  serving  water  for  domestic  purposes  about    1909 

ecause  of  the  necessity  for  securing  a  source  of  supply  'which 

^ould  furnish  not  only  a  greater  amount  of  water,  but  also  a  bet- 

?r  quality.    Previous  to  that  time  the  people  had  secured  water 

rom  wells  sunk  along  the  course  of  Chase  creek,  which  flows 
.U.R.1919E. 
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the  hearing  following  the  application  and  due  notice  given  to  all 
interested  parties,  including  the  Morenci  Water  Company  and 
the  Clifton  Water  Company,  was  held  at  Metcalf,  on  June  19, 
1918. 

It  was  frankly  stated  by  the  Copper  Company  that  the  princi- 
pal purpose  was  to  endeavor  to  dispose  of  the  water  system  to 
either  the  Water  Company  at  Morenoi  or  Clifton,  the  reason  for 
this  being  that  the  company,  although  justified  in  doing  so,  did 
not  desire  to  ask  for  an  increase  in  rates  which  might  cause  dis- 
content and  ill  feeling  on  the  part  of  its  employees.  It  is  not, 
of  course^  within  the  province  of  this  Commission  to  require  that 
either  of  the  water  companies  mentioned  shall  purchase  the 
Metcalf  plant. 

On  June  1,  1918,  there -were  803  consumers,  divided  as  fol- 
lows : 

50^  consumers   659 

$2.00  consumers 140 

4.00  consumers  1 

5.00  consumers    ; 2 

10.00  consumers     1 

There  are  86  public  hydrants  tlirough  which  the  50-cent  con- 
sumers are  supplied.  The  company  has  51,440  feet  of  pipe  line, 
as  follows: 

4  inch   13,030 

3  i  noh   10,7  80 

2  inch 6,220 

11  inch 5,930 

1  inch   2,310 

f  inch    14,170 

The  early  records  were  not  kept  in  such  a  manner  that  it  is 
possible  to  determine  from  the  books  the  exact  investment,  it 
being  estimated  at  $15,000,  which  value  is  ultraconservative, 
since  it  is  shown  from  the  records  that  the  assessed  valuation  is 
placed  at  $15,670. 

By  an  exhibit  filed  on  behalf  of  the  company,  it  is  shown  that 
for  a  period  of  twenty-seven  months,  from  February,  1916,  to 
April,  1918,  a  deficit  of  $8,020.23  was  sustained,  and  these 
figures  were  determined  on  a  basis  of  practically  no  overhead 
expense.  Only  $50  per  month  was  charged  for  supervision  and 
collection,  all  other  expenses  being  absorbed  by  the  Copper  Com- 
pany. 
P.U.R.1919E. 
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^^^^he  original  contract  with   the   Morenci  Water   Company, 

y^^  into,  a8  we  have  heretofore  stated,  about  nine  years  ago, 

^^         Vded  that  the  Copper  Company  should  pay  a  flat  rate'  of  22 

^^  ^      per  thousand  gallons.      This  contract  was  subsequently 

^^^^^c^^led  to  provide  that  the  rate  of  22  cents  should  be  applicable 

for  ^i^onsumption  up  to  and  including  27,000,000  gallons  per 

^o:k=m.  *rii  and  15  cents  per  thousand  gallons  for  consumption  in 

3  of  27,000,000  gallons  per  month. 

i^estigation  developed  the  fact  that  there  was  an  average 

.mption  per  consumer  of  5,000  gallons  per  month,  from 

it  will  be  seen  that  the  Copper  Company  was  paying  to 

[orenci  Water  Company  $1.12  per  month  for  a  seiVice,  prac- 

k^  all  of  which  returned  a  revenue  of  only  50  cents  per 

The  logical  remedy  for  this  condition  under  ordinary 

^^^^^^'^  ^Knstances  is  the  installation  of  meters,  but  suqh  a  policy  in 

^  ^^  oase  would  result  in  greatly  increased  rates,   which   the 

/^^K^;^:^'«r  Company  desires  to  obviate.     With  more  tlian  three 

^^  ^**  *Jis  of  the  conaimners  carrying  water  from  public  hydrants, 

^^       '^ery  clear  that  the  excess  consumption  is  caused  to  a  large 

^^^«^:M.t  by  carelessness.    Many  suggestions  were  made  of  methods 

'     "^-^^^lich  this  evil  might  be  overcome,  but>  on  account  of  the 

'^^^^'■^  liar  conditions  obtaining  in  this  district,  none  of  them 

^^^^^  ^sd  practical  to  the  Copper  Company. 

"^  i^.e  ideal  solution  of  the  whole  problem,  of  course,  would  be 

'fc  <^^ing  over  of  the  system  by  the  Morenci  Water  Company  or 

^        ^Ulifton  Water  Company.     Not  a  great  expenditure  would 

*^  ^^Ksessary  for  the  Morenci  Water  Company  to  accomplish  this 

>     ^^i't;,  since  the  pipe  line,  including  the  distributing  system,  has 

^-•^^      constructed.     Tlie  general  manager  of  the  Company,  how- 

^^*^^     did  not  believe  that  the  venture  would  be  profitable.     He 

^     ^^-equested  to  confer  with  the  officials  and  stockholders  of  this 

^^^XXuiy  and  report  later  the  final  decision.     Considerable  cor- 


I^^^Xndence  resulted,  the  company  holding  to  the  view  that  it 

^     Xiot  justified  in  taking  such  action.    It  seemed  entirely  im- 

^^^ticable  to  consider  a  merger  with  the  Clifton  Company  on 

^^^Vint  of  the  cost  of  construction  of  a  pipe  line. 

^^"«  feel  that  the  Copper  Company  is  to  be  commended  for  its 

^^^^^:^08ity  in  serving  water  to  the  inhabitants  of  Metcalf  for 

^^^^^^  past  at  an  actual  loss,  and  for  its  reluctance  at  this  time 
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to  avail  itaelf  of  the  only  means  of  escaping  this  conditioii; 
namely,  that  of  increased  rates.  It  is  not  within  the  power  af 
this  Commission  to  compel  another  public  service  corporation  to 
purchase  the  water  system  of  the  Copper  Company,  and  since 
this  is  true,  and  since  we  have  exhausted  our  efforts  to  negotiate 
such  a  transfer,  thei'e  is  nothing  further  we  can  do,  and  the  pro- 
ceedings herein  will  be  dismissed. 

It  is  therefore  ordered  that  the  proceedings  herein  be  and  ikof 
are  hereby  dismissed. 


II<IiINOIS  PUBLIC  UTIIilTIES  COMMIS6IOK. 

J.T.LIVINGSTON* 
v. 
CENTRAL  ILLINOIS  PUBLIC  SERVICE  COMPANY. 
,  [No.  8673.] 

Service  —  Electricity  —  Change  fram  direct  to  cUernaHng  current  — 
Consumers'  e^tuil^nient* 

Upon  authorizing  an  electric  company  to  change  from  direct  to 
alternating  current  serWce,  the  Illinois  Commission  ordered  the  ntility 
to  exchange  all  lampfs,  flatiroiis,  and  fans  owned  by  the  consumers  and 
rendered  useless  by  the  ohange,  free  of  charge,  and  to  offer  to  con- 
sumers having  other  equipment  not  applicable  for  alternating  current 
service,  an  exchange  proposition  determined  in  accordance  with  a  pre- 
scribed mle. 


Service  —  Electvicity  —  Advantages  of  altemaUng  current. 

Discussion  of  advantages  of  alternating  over  direct  current  service, 
p.  573. 

[June  16,  1919.] 

Complaint  with  reference  to  change  of  electric  applianoes  at 
Royal  ton  to  meet  requirements  of  proposed  change  from  direct 
current  to  alternating  current  service;  method  of  fihunging  con- 
sumers' equipment  prescribed. 

Shaw,  Commissioner:  On  October  24,  1918,  J,  T.  Livingaton 
filed  complaint  with  the  Oomnlission  in  regard  to  certain  pro- 
posed practices  of  the  Central  Illinois  Public  Service  Company 
in  the  changing  of  electric  appliances  in  Royalton  as  contem- 
plated to  meet  the  requirements  of  the  proposed  change  from 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


LIVING 

direct  curre 
plaint  allege 
matter.  Tl 
answer  to  tl 
equipment  c 
proposed  ch 
cident  to  th( 
change  laid 
a  similar  sit 

Hearing  i 
in  Springfie 
torney,  app< 
the  Central 
trie  utility  ] 
purchase  an^ 
tered  in  cas< 
by  Mitchell 
furnished  n 
Mitchell,  hii 
1»15.     Thifi 

"Section  I 
drop  of  20  J 

The  Cent 
operating  ai 
ing  a  lai^e  i 
of  Illinois, 
the  form  of 
the  system  i: 
current  serv 
the  consume 
the- change  i 
current  will 
cent  lamps, 
present  usee 
method  whe 
ment  substit 
its  answer  t( 

1.  All  22 

110  volt  Ma 
P.U.R.1910E. 


Digiti: 


zed  by  Google 


672  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

2.  The  heating  elements  of  all  320  volt  modem  irons  to  be  re- 
placed with  110  volt  elements  without  charge. 

3.  All  nonoscillating  fans — 220  volt' — direct  current — ^to  be 
replaced  with  alternating  current  fans  of  the  same  size,  the  oom- 
pany  to  take  in  the  old  fan  and  the  customer  to  pay  a  flat  charge 
of  $3. 

4.  All  oscillating  fans — ditto  $6. 

5.  All  ceiling  fans — ditto  $10. 

6.  The  company  will  replace  all  other  d.c,  apparatus  with  ne\^ 
alternating  current  equipment  of  the  same  rating  at  its  net  cost, 
take  in  (he  old  direct  current  apparatus  at  whatever  amount  can 
be  obtained  through  salvage,  and  this  amount  deducted  from  the 
cost  of  the  new  apparatus,  the  customer  to  pay  one  half  and  the 
company  one  half  of  the  amount  thus  obtained.  The  company 
will  furnish  labor  and  install  the  new  apparatus,  but  will  not 
make  any  change  in  the  customer's  wiring,  and  this  item  must  be 
taken  care  of  entirely  by  tiie  customers,  where  any  changes  ar€ 
necessary. 

The  company  proposes  if  this  plan  is  unsatisfactory  to  follow 
the  procedure  laid  down  by  this  Commission  in  case  6627,  which 
involved  a  similar  issue  at  Joliet,  stated  in  its  answer  as  fol- 
lows: 

The  company  ^^shall  use  its  best  endeavors  to  co-operate  in  the 
securing  of  the  necessary  new  equipment  to  effect  a  substitution 
at  an  early  date,  and  for  the  fu^ishing  of  the  material  noceasar; 
for  this  substitution,  shall  collect  no  profits  over  and  above  the 
actual  cost  of  the  material,  plus  th«  actual  expenses  which  may  be 
incurred  in  its  handling." 

The  company  ^^shall  reimburse  its  direct  current  consumers 
for  the  equipment  which  is  made  obsolete  by  a  change  from  (fi- 
rect-current  service  to  alternating^urrent  service,  in  accordance 
with  the  following  rule:  Payment  shall  be  made  at  the  full 
present  value  of  the  equipment.  Present  value*  shall  be  de- 
termined thus:  Take  cost  new  (estimated  or  agreed  upon  ii 
event  there  is  no  existing  record  of  actual  cost),  and  deduct  there 
from  the  salvage  value,  to  derive  the  service  value.  Asoertaii 
the  number  of  years  which  the  equipment  has  been  in  service,  an<] 
estimate  the  future  useful  life  of  the  equipment.  Per  cent  oondi 
tion  will  be  the  ratio  of  the  remaining  years  of  useful  life  to  th< 

P.U.R.1919E. 
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total  (past  plus  estimated  future)  life  of  the  equipment.  To 
scrap  value  add  the  service  value  multiplied  by  the  per  cent  con- 
dition, in  order  to  derive  the  present  value  thereof." 

The  Commission  in  the  Joliet  Case,  which  involved  a  change 
from  500  volt  direct  current  power  service  to  alternating  current 
service,  has  clearly  expressed  itself  as  to  the  equity  of  the  settle- 
ment for  the  cost  of  the  change  up(Hi  the  basis  there  set  forth. 

The  alternating  current  system  of  distribution  is  one  which  has 
been  developed  as  a  result  of  experience  gained  in  the  electric  art. 
It  is  the  system  generally  u«ed  in  this  character  of  communities. 
It  enables  t}^e  distributing,  utility  to  place  at  the  disposal  of  its 
consumers  in  the  communities  which  it  serves,  facilities  for  the 
development  of  their  business  which  in  the  case  of  smaller  com- 
munities are  greatly  superior  and  more  satisfactory  than  is  pos- 
siblf?  with  a  direct  current  system  such  as  at  present  serves  the 
city  of  Royalton.  A  change  of  this  character  is  a  step  forward  in 
the  development  of  the  electric  service,  aoid  while  it  involves 
hardships  upon  the  parts  of  both  consumers  and  the  utility,  it  will 
nevertheless  operate  to  the  ultimate  advantage  of  both.  The 
utility  is  called  upon  to  make  large  e^^penditures  for  the  changes 
of  its  distribution  system  and  equipment  to  accommodate  the  al- 
ternating current  system,  and  the  expenses  in  these  changes  are 
usually  much  in  excess  of  the  expenses  involved  .upon  the  part 
of  the  consumers  to  change  their  appliances  which  are  no  longer 
adaptable.  The  utility  normally  receives  some  benefit  from  the 
change  due  to  a  reduction  of  its  operating  expenses,  and  the  con- 
sumer receives  benefit  from  the  wider  application  which  he  is 
enabled  to  make  of  the  service  and  the  greater  ease  with  which 
the  service  may  be  extended  to  serve  new  enterprises  and  new  con- 
sumers in  the  territory. 

The  Commission  discussed  these  factors  at  considerable 
length  in  case  6627  and  arrived  at  the  conclusion  that  the  basis 
there  set  forth  was  a  reasonable  basis  upon  which  the  exchange 
might  be  made.  The  Commission  sees  no  reason  to  alter  its  con- 
clusions there  made  for  the  purposes  of  the  present  proceeding. 

The  Commission  having  considered  the  coihplaint  herein,  the 
testimony  and  representations  and  arguments  made,  and  being 
fully  advised  in  the  premises,  finds  that  the  Central  Illinois  Pub- 
lic Service  Company  should  be  authorized  to  change  its  systeth  in 
P.U.R.1910E. 
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Royalton  from  a  dii-ect  to  alternating  current  system,  as-prc 
posed  herein ;  and  further  finds  that  an  equitable  basis  of  settle 
ment  with  the  consumers  for  appliances  which  will  be  useless  b; 
this  change  is  as  set  forth  in  the  order  hereinafter. 

It  is  therefore  ordered  that  the  Central  Illinois  Public  Servic 
Company  be,  and  it  is  hereby,  authorized  to  change  the  direc 
current  system  in  Royalton  to  an  alternating  current  system  o 
the  character  described  in  the  record  herein. 

It  is  further  ordered  that  the  Central  Illinois  Public  Servic 
Company  shall  exchange  all  lamps,  flatirons,  and  fans  owned  b; 
the  consumers  which  will  be  rendered  useless  by  the  propose 
change,  free  of  charge. 

It  is  further  ordered  that  the  Central  Illinois  Public  Servic 
Company  shall  offer  t(veach  and  every  consumer  having  othe 
direct  current  appliances  which  will  not  be  applicable  for  altei 
nating  current  service,  an  exchange  proposition  for  the  said  aj 
pliances,  determined  in  accordance  with  the  following  rule 
"Payment  shall  be  made  at  the  full  present  value  of  the  equij 
ment.  Present  value  shall  be  determined  thus:  Take  cost  ne^ 
(estimated  or  agreed  upon  in  evcmt  there  is  no  existing  record  o 
actual  cost)  and  deduct  therefrom  the  salvage  value,  to  deriv 
the  service  value.  Ascertain  the  number  of  years  which  th< 
equipment  has  been  in  service,  and  estimate  the  future  useful  lif 
of  the  equipment.  Per  cent  condition  will  be  the  ratio  of  th( 
remaining  years  of  useful  life  to  the  total  (past  plus  estimatec 
future)  life  of  the  equipment.  To  scrap  value  add  the  servici 
value  multiplied  by  the  per  cent  condition,  in  order  to  derive  th( 
present  value  thereof." 


INDIANA  PUBI/IC  SERVICE  OOMMISSIOX. 

WILLIAM  BUBKLE  et  al. 

v. 

OTTEBBBIN  TELEPHONE  COMPANY. 

[No.  4360.] 

Service  —  Telephones  —  Overhurdened  Une, 

1.  Satisfactory  service  cannot  be  faniiBbed  4m  Hues  having  as  maoj 
P.U.R.1919E. 
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as  foiu'teen  subBcribers,  and  the  number  ^ould  be  reduced  to  a  maxi- 
mum of  10. 

Service  —  Telephones  —  Failure  of  party  to  answer  —  Operators  lis* 
tening  in, 

2.  Operators  of  a  telephone  company  were  required,  ftfter  answer- 
ing a  call  for  a  connection  and  ringing  the  party  re<]uired,  to,  ascer- 
tain by  "listening  in"  whether  the  party  answers,  and,  if  not,  whether 
anything  further  is  desired  by  the  calling  party. 

Service  —  Telephones  —  Cutting  of  wires  J}y  repairmen. 

3.  No  adequate  excuses  can  be  offered  for  the  eateless  practice  of 
eutting  wires  fa(y  repairmen  of  a  telephone  company  without  informing 
subscribers  that  the  company  found  it  necessary  to  discontinue  service 
temporarily. 

Service  —  Telephones  —  Private  line  service  —  Duty  of  company  to 
furnish. 

4.  A  telephone  company  operating  only  party  line  service  was  re- 
quired to  provide  a  rate  for  private  line  service,  where  the  evidence 
showed  tha4;  at  least  one  subscriber  desired  such  service  and  was  willing 
to  pay  for  it. 

Service  —  Telephtwes  —  Toll  calls  —  Negligence  in  making  report. 

5.  A  telephone  company  was  ordeted  to  promulgate  and  enforce 
definite  instructions  which  would  eliminate  altogether  the  complaint 
that  the  company  was  negligent  in  making  reports  to  its  subscribers 
with  respect  to  toll  calls. 


Service  —  Telephones  *-  Toll  service. 

Discussion  as  to  liability  of  originating  company  for  delay  in  for- 
warding telephone  toll  messages,  p.  578. 

[July  2,  1919.] 

CoMP-LAiNT  as  to  the  service  of  the  Otterbein  Telephone  Com- 
pany; eomplaint  snstained  and  certain  specified  improvements 
oordered. 

By  the  CJommission :  On  January  16,  1919,  Wm.  Burkle 
and  a  number  of  other  patrons  of  the  Otterbein  Telephone  Com- 
pany filed  a  petition  with  the  Public  Service  Commission  of 
Indiana,  complaining  about  the  service  furnished  by  the  Otter- 
bein Telephone  Company,  and  alleging  specifically  that  the  rural 
lines  of  the  Otterbein  Telephone  Company  are  overloaded,  that 
an  insufficient  number  of  operators  are  employed  at  the  switch^ 
board,  and  that  the  repair  of  petitionei-'s  plant  and  equipment 
was  being  neglected.  The  complainants  prayed  the  Commission 
to  take  whatever  steps  are  necessary  to  aiford  proper  relief. 

Subsequent  to  the  filing  of  the  petition,  the  matters  averred  in 
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the  complaint  were  taken  up  informally  with  Mr.  George  S. 
Akers,  sole  owner  of  the  Otterbein  Telephone  Company,  in  an 
endeavor  to  obtain  improved  service.  No  satisfactory  results 
having  been  obtained,  the  matters  averred  in  the  petition  were 
heard  January  16,  1919,  at  Montmorenci.  The  Otterbein  Tele- 
phone Company  was  represented  by  Mr.  Akers.  The  complain- 
ants were  represented  by  Mr.  Burkle. 

Evidence  introduced  in  the  hearing  shows  that  the  Otterbein 
Telephone  Company  consists  of  an  exchange  plant  and  distribu- 
tion system  of  approximately  670  telephones  served  from  one  ex- 
change located  at  Otterbein;  that  prior  to  the  fall  of  1918,  the 
complainants  in  the  present  cause  were  furnished  telephone  serv- 
ice from  an  exchange  located  at  Montmorenci.  Durbig  the  fall 
of  1918,  Mr.  Akers  purchased  the  telephone  exchange  and  dis- 
tribution system  at  Montmorenci,  consisting  of  about  160  tele- 
phones, abandoned  the  exchange,  and  consolidated  the  aervioe. 
Patrons  of  the  Otterbein  Telephone  Company  at  this  time  were 
paying  $1.25  per  month  for  telephone  service.  Patrons  of  the 
telephone  exchange  at  Montmorenci  were. paying  $1  per  month 
for  service.  After  the  abandonment  of  the  exchange  at  Mont- 
morenci, all  of  the  patrons  were  charged  $1.26  p«r  month  for 
telephone  service.  No  application  was  ever  made  to  this  Com- 
mission for  authority  to  increase  rates  for  telephone  i^ervioe  fur- 
nished within  the  town  of  Montmorenci  and  the  territory  imme- 
diately adjacent  thereto. 

The  cpmplainanta  in  this  cause  do  not  complain  specifically 
with  respect  to  the  abandonment  of  the  exchange  at  Montmorenci 
or  the  increase  in  their  rates  for  telephone  service  from  $1  to 
$1.25  per  month,  neither  of  which  act  was  authorized  by  this 
Commission.  There  is  no  evidence  before  the  Commission  to  in- 
dicate whether  the  increased  charges  being  collected  from  the 
patrons  of  the  Otterbein  Telephone  Company,  who  formerly 
received  service  through  the  exchange  at  Montmorenci,  are 
necessary  to  provide  for  operating  expenses,  depreciation,  and 
return  on  investment.  On  the  other  hand,  since  the  exchange 
at  Montmorenci  has  been  abandoned  and  those  users  of  telephone 
service  now  occupying  the  same  position  as  the  other  patrons  of 
the  Otterbein  Telephone  Company,  the  Oonpnission  heaitates  to 
restore  the  rate  at  which  they  formerly  received  service,  oreating 
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Digiti: 


zed  by  Google 


thereby  an  ob\ 
beiii  TelephoDK 
thority  what  it 
Commission  ha 
the  proper  tim 
cated  in  this  ai 
ever  he  pleases 
mission  Law  o: 

Mr.  Akers,  i 
the  time  this  pi 
men  to  equip  ] 
The  evidence  h 
been  employed 
men  has  been  < 
tern  in  and  nes 
been  made  to  e< 
mission. 

[1]  The  evi 
rural  lines  are 
many  as  fourt( 
service  can  be 
Commission  is 
each  rural  line 
Mr.  Akers  test 
within  a  period 
order  that  the 
five  days  from 
the  service  con 

[2]  The  evi 

in  petitioner's 

properly,  or  ar< 

opinion  that  th 

should  be  requ 

ringing  the  pa 

party  answers, 

The  Commissi 

pany  to  establi 

whether  its  en 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


678  INDIANA  PUBLIC  SERVICK  COMMISSION. 

tional  operators,  but  if  they  are^  needed,  they  should  be  employed 
at  once. 

The  evidence  in  this  cause  indicates  either  an  inability  of  the 
operators  to  answer  all  calls  promptly,  or  an  indiflferenoe  in 
answering  calls  for  central.  It  is  very  apparent  that  in  many 
respects  Mr.  Akers  owes  to  his  patrons  a  larger  measure  of  super- 
vision of  the  affairs  of  this  company  and  especially  a  larger  meas- 
ure of  attention  to  the  operation  of  the  switchboard.  Although 
the  evidence  shows  Mr.  Akers  to  have  been  engaged  in  the  tele- 
phone business  for  many  years,  he  does  not  seem  to  have  acquired 
a  proper  appreciation  of  his  responsibilities  in  furnishing  service 
so  essential  to  the  public  as  the  telephone, 

[3]  The  sworn  testimony  of  a  number  of  witnesses  in  this 
cause  indicates  that  there  were  periods  of  two  and  three  weeks 
during  which  individual  subscribers  were  without  telephone  serv- 
ice, though  the  company  was  promptly  informed  of  the  lapse  in 
service.  In  one  instance,  a  number  of  subscribers  were  deprived 
of  service  for  several  days.  It  was  brought  out  in  this  hearing 
that  the  wires  were  cut  by  the  repairmen  of  the  company,  and 
the  subscribers  were  not  even  informed  that  the  company  found 
it  necessary  to  discontinue  service  temporarily.  Certainly  there 
can  be  no  adequate  excuses  offered  for  careless  practices  of  this 
kind. 

Some  of  the  subscribers  of  the  company  complained  vigorously 
about  the  toll  service.  In  answering  the  complaint,  Mr.  Akers 
testified  that  his  company  is  powerless  to  furnish  prompt  toll 
service,  because  it  is  at  the  mercy  of  Lafayette  and  the  Lafayette 
Telephone  Company,  which  controls  the  disposition  of  all  c^lls 
with  destination  beyond. 

The  Commission  is  disposed  to  agree  with  Mr.  Akers  in  a 
measure,  though  it  is  of  the  opinion  that  he  has  not  pressed  his 
complaiift  against  the  Lafayette  Telephone  Company  as  vigor- 
ously as  he  should  have  done  in  behalf  of  his  own  subscribers. 
Deliays  in  the  handling  of  toll  business  apparently  are  growing 
more  and  more  serious,  and  the  Commission  may  find  it  neces- 
sary to  make  a  general  investigation  of  this  subject  in  the  near 
future. 

[4]  The  evidence  shows  at  least  one  subscriber  in  Montmorenci 

who  desires  private  line  service  and  who  is  willing  to  pay  for  it. 
P.U.R.1919E. 
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The  Commiesion  ^ill  provide  a  rate  for  this  special  service  in  the 
appended  order. 

[6]  The  evidence  in  this  cause  shows^  further^  that  the  respond- 
ent is  negligent  in  making  reports  to  its  subscribers  with  respect 
to  toll  oaUsw  This  failure  indicates  either  that  petitioner  is  want- 
ing in  an  understanding  of  proper  methods  of  operating  an  ex- 
change or  has  been  n^ligent  in  giving  definite  instructions  to 
operators.  Definite  instruetions  should  be  promulgated  and  en- 
foreed^ — instmetions  which  will  eliminate  alt(^ther  this  com- 
plaint 

Having  heard  all  of  the  evidence  in  the  above-entitled  cause 
and  being  advised  in  the  premises,  the  Commission  is  of  the  opin- 
ion that  the  Otterbein  Telephone  Company  should  be  ordered  to 
perform  certain  definite  acts  hereinbefore  found  to  be  necessary. 


SfDIANA  PmBIilO  SSBVIOK  COMMI8SIOX. 

BBAZIL  GAS  COMPANY 

V, 

THRBB  HAUTE,  INDIANAPOLIS,  &  EASTERN  TRACTION 

COMPANY. 

[No.  4066.] 

EleeMd^  —  JPleotrolysto  —  Duty  of  traction  company, 

1.  A  traction  company  was  required  to  maintain  its  rail  bonding 
system  in  the  best  pofsible  c<Midition  so  as  to  prevent  the  electrolysis 
of  adjoining  gas  mains. 

Damagem  —  Power  of  CommisHofi  —  Electrolysis  —  Oaa  mains. 

2.  The  Indiana  Commissicm  has  no  jurisdiction  over  the  question 
of  past  damages  due  to  electrolytic  conditions,  being  concerned  only 
with  the  adoption  of  effective  remedies  for  the  future. 

[July  11,  1919.] 

Complaint  asking  that  a  traction  company  refrain  from  in- 
juring gas  mains  by  permitting  the  escape  of  electrical  current. 
For  interlocutory  order  relative  to  jurisdiction  mentioned  in  the 
opinion,  see  P.TJ.R1919A,  810. 

Appearances :  A.  H.  Eyall  for  petitioner ;  Wm.  T.  Douthitt^ 
of  Beasley,  Douthitt^  Orawf ord,  &  Beasley,  for  respondent 
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By  the  Commission:  On  December  4,  1918,  in  an  interloc- 
utory order  in  the  above-entitled  cause,  the  Public  Service  Oom- 
mission  of  Indiana  asserted  its  jurisdiction  to  hear  and  determine 
certain  matters  alleged  by  the  complainant  in  this  cause,  and  to 
prescribe  and  enforce  remedies  for  the  mitigation  of  any  hurtful 
conditions  found  to  exist.  In  its  interlocutory  order,  the  Oom- 
mission  fixed  Monday,  December  16,  as  the  date  of  a  furth^  hear- 
ing in  this  cause.  This  date  was  subsequently  postponed  to  De» 
cember  30, 1918.  The  allegations  of  the  complainant,  the  Braeil 
Gas  Company,  are  fully  set  out  in  the  Commission's  interlocut<Hfy 
order  of  December  4,  1918. 

It  was  averred  in  the  complaint  that  the  Brazil  Gas  Company 
is  a  public  service  corporation  organized  under  the  laws  of  the 
state  of  Indiana  and  engaged  in  the  operation  of  high-pressure  ar- 
tificial gas  system  in  the  city  of  Brazil,  and  that  the  Terre  Haute, 
Indianapolis,  &  Eastern  Traction  Company  is  an  interurban  rail- 
road operated  by  electricity  between  the  city  of  Terre  Haute^  and 
Indianapolis,  Indiana,  and  through  die  city  of  Brazil,  where  it 
uses  as  its  return  circuit  the  rails  of  its  track  in  said  city;  that 
said  traction  company  has  been  in  the  habit  of  welding  its  raila 
together  as  a  method  of  forming  a  continuous  return  circuit  and 
that  said  welding  process  does  not  make  an  effectual  union  be- 
tween said  rails  because  welded  joints  are  frequently  broken, 
offering  high  resistance  to  the  flow  of  the  current  which  escapea 
to  the  underground  pipes  comprising  the  distribution  system  of 
complainant;  that  the  injuries  complained  of  could  be  avoided  by 
a  process  of  properly  bonding  the  joints  between  the  rails  with  a 
copper  wire  of  sufficient  size  to  conduct  current  freely  or  by  the 
use  and  maintenance  of  a  return  citcuit  of  copper  wire,  all  of 
which  respondent,  Terre  Haute,  Indianapolis,  &  Eastern  Trac- 
tion Company,  has  failed  to  do. 

The  complainant  further  alleged  that  the  injury  and  damage 
resulting  from  the  escape  of  electrical  current  from  the  rails  of 
the  respondent,  Terre  Haute,  Indianapolis,  &  Eastern  Traction 
Company,  results  in  a  chemical  process  known  as  electrolysis, 
which  decomposes  the  pipes  in  the  distribution  system  of  com- 
plainant, permitting  the  escape  of  gas  therefrbm  and  necessitating 
very  frequent  repair  and  replacement. 

The  complainant  alleged  that  an  expenditure  of  approximatelj 
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$1,700  in  repair  to  its  mftiiis  had  been  made  neeessary  as  a  con- 
sequence of  the  electrolytic  action  during  the  past  three  years,  and 
that  approximately  4,500,000  cubic  feet  of  gas  had  escaped  dur- 
ing the  same  period.  Complainant  further  alleged  that  the 
electrolytic  action  in  the  city  of  Brazil  is  the  result  of  negligence 
on  the  part  of  the  respondent,  which  negligence  results  in  in- 
creased cost  of  service  furnished  by  complainant  to  its  patrons  in 
the  city  of  Ridimond ;  that  the  practices  of  the  respondent,  Terre 
Hante^  Indianapolis,  &  Eastern  Traction  Company,  aire  unjust 
and  unsafe,  that  they  violate  its  rights  and  duties  toward  com- 
plainant and  likewise  the  provisions  of  the  Public  Service  Com- 
mission Act 

Complainant  prayed  the  Commission  to  require  the  Terre 
Haute,  Indianapolis,  &  Eastern  Traction  Company  to  adopt  rea- 
sonable practices  in  the  future,  including  the  maintenance  of  an 
effective  overhead  or  underground  return  circuit,  so  as  to  elim- 
inate the  conditions  herein  complained  of. 

At  the  hearing  on  September  6,  1918,  it  was  agreed  that  the 
Commission  would  hear  complainant's  evidence  pending  the 
Commission's  determination  of  its  authority  or  jurisdiction  over 
the  matters  herein  involved.  The  Commission  having  subse- 
quently, in  its  interlocutory  order  of  December  4,  1918,  asserted 
its  jurisdiction,  another  hearing  was  held  on  December  80, 1918, 
as  hereinbefore  set  out  At  the  hearing  on  December  30,  1918, 
additional  evidence  was  presented  with  respect  to  the  allegations 
of  complainant,  the  Commission  itself  having  called  a  representa- 
tive of  the  Bureau  of  Standards  to  testify  with  respect  to  the  mat- 
ters averred.  It  was  agreed  at  this  hearing  that  the  respondent, 
Terre  Haute,  Indianapolis,  &  Eastern  Traction  Company,  should 
place  its  tracks  in  the  city  of  Brazil  in  a  good  state  of  electrical 
conductivity ;  that  after  this  was  done,  the  Bureau  of  Standards, 
with  the  assistance  of  the  engineering  department  of  the  Public 
Service  Commission  of  Indiana,  should  make  a  survey  of  elec- 
trolytic conditions  in  Brazil  and  submit  to  the  Commission  its 
report  and  recommendations  for  the  mitigation  of  conditions 
found  to  be  hurtful.  Complainant  and  respondent  agreed  to 
divide  the  expenses  of  this  investigation,  the  former  paying  one 
fourth  and  the  latter  three  fourths  of  the  cost 

The  work  of  rebonding  defective  rail  joints  was  thereafter 
P.UJR.1919E. 
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begun  by  the  Terra  Haute,  Indianapolis^  &  Eastern  Traction 
Company  and  brought  to  completion  about  the  middle  of 
February,  1919.  The  field  tests  of  the  Bureau  of  Standards  were 
made  during  the  first  week  of  April  under  the  direction  of  an 
engineer  of  the  Bureau,  assisted  by  two  engineers  of  the  Public 
Service  Commission  and  by  engineers  and  workmen  of  tJae  two 
companies. 

The  reports  of  the  Bureau  of  Standards,  together  with  its 
recommendation,  are  now  before  the  Commission.  There  is  also 
before  the  Commission  a  brief  submitted  by  complainant. 

The  report  of  the  Bui^eau  of  Standards  indicates  that  there  has 
been  considerable  improvement  in  conditions,  resulting  from  the 
recent  rebonding  of  the  respondent's,  tracks  in  Brazil.  Tbe  in- 
vestigation indicates,  however,  that  trouble  may  still  be  expected 
in  the  vicinity  of  Depot  and  Main  streets,  where  the  highest  po- 
tential diflFerences  were  observed  and  where  the  gas  main  on  De- 
pot street  was  found  to  be  carrying  current  into  the  affected  area. 
The  report  recommends  that  several  insulating  joints  be  installed 
in  the  4-inch  main  on  Depot  street  to  interrupt  the  present  flow 
of  current.  The  report  recommends  specifically  that  at  least 
four  joints  should  be  installed  on  Depot  street  uniformly  dis- 
tributed between  Birch  and  Jackson  streets.  Complainant,  in 
ttie  opinion  of  the  Commission,  should  install  these  joints,  and, 
after  they  have  been  installed,  the  voltage  drop  across  each  joint 
should  be  measured  to  determine  whether  additional  joints  are 
necessary. 

The  report  recommends  that  drainage  bonds  to  the  water  mains 
which  are  bonded  to  the  tracks  of  the  respondent  be  unearthed  and 
leinstalled  in  such  a  manner  as  to  permit  of  inspection  and  cur- 
rent measurement*  It  appears  that  the  water  mains  have  been 
bonded  to  the  tracks  of  respondent,  and  that  the  conductors  are 
either  hidden  or  buried.  For  this  reason,  it  is  impossible  to  de- 
termine whether  these  bonds  are  effective  or  detrimental.  The 
Commission  is  of  the  opinion  that  respondent  should  unearth  and 
reinstall  these  bonds  by  bringing  up  a  loop  of  the  drainage  cable 
to  a  street  box  and  soldering  potential  leads  to  it  several  feet 
apart. 

[1]  On  the  whole,  the  Commission  is  of  the  opinion  that  it  is 
the  duty  of  the  respondent  to  maintain  its  rail  bonding  within 

P.U.R.1919E. 


Digitized  by  LjOOQIC 


BRAZIL  GAS  CO.  v.  TERRE  HAUTE,  I.  k  E.  TRACTION  CO.     683 

the  feeding  limits  of  the  Brazil  auhstation,  in  the  best  possible 
condition,  and  that  respondent  should  provide  itself  with  means 
for  making  frequent  tests  and  inspections.  The  report  recom- 
mends that  a  potential  wire  on  the  present  j>ole  line  be  installed 
and  used  in  connection  with  a  recording  volt  meter.  The  Com- 
mission will  require  respondent  to  install  a  single  potential  wire 
approximately  3  miles  long  on  its  present  pole  line  through  the 
city  of  Brazil  with  permanent  taps  to  the  track  at  various  points 
and  switches  to  connect  the  taps  to  the  potential  wire;  abo  to  pro- 
vide itsdf  with  a  recording  volt  meter  with  which  the  tests  are  to 
be  made. 

The  Conunission  is  of  the  opinion  that  the  respondent,  Terre 
Baitte,  Indianapolis,  &  Eastern  Traction  Company,  should  be 
^'equired  to  install  this  apparatus  within  a  period  of  sixty  days 
from  ihe  date  hereof  and  thereafter  to  report  to  the  Commission 
each  sixty  days  any  and  all  readings  of  voltage  taken  in  accord- 
^nce  with  the  specific  instructions  of  this  Conamission  hereafter  to 
be  givGXi. 
[2]  The  Public  Service  Commission  of  Indiana  is  of  tie  opin- 
ion t]xB,t  it  has  no  jurisdiction  over  the  rights  of  the  parties  here- 
^^2  ivitli  respect  to  any  damage  which  may  have  been  due  to  elec- 
.^'"^Ty  tx<5  conditions  in  the  city  of  Brazil  or  in  the  vicinity  thereof, 
•^-O  tixe  past.    The  Commission  is  concerned  only  with  the  adoption 
^^^^ftotive  remedies  for  the  future. 


^^^^-^OHUSHTTS  BOARD  OF  GAS  AND  EIjECTRIO  LIGHT  OOK-      * 

MI8SIONERS. 


BOSTON  CONSOLIDATED  GAS  COMPANY  et  al. 


reUaiona  —  Power  of  CommisHon  —  Purchase  of  gas 
^    ^     Approval* 

In  passing  upon  a  contract  for  the  purchase  of  gas  by  the  Boston 

^^<^«8olidated  Gas  Company,  the  Massachusetts  Board  of  Gas  A;  Electric 

^--^^ht  CommisaionerB  may,  under  §  6  of  chapter  417  of  the  Acts  of 

^&C)3,  disapprove  the  contract,  although  it  finds  that  the  price  to  be 

^«^id  for  the  gas  to  be  purchased  is  less  than  it  would  cost  the  com- 

X^ccny  to  make  it. 

(Wbed,  Chairman,  dissents.) 

-.  IJuly  7.  1919.] 
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Petition  for  approval  of  contract  for  the  purchase  of  gas  by 
the  Boston  Consolidated  Gas  Company  from  the  New  England 
Fuel  &  Transportation  Company;  contract  disapproved. 

Lewenberg,  Commissioner:  On  the  petition  of  the  Boston 
Consolidated  Gas  Company  for  the  approval  of  a  contract  between 
it  and  the  new  England  Fuel  &  Transportation  Company  for 
the  purchase  of  gas  by  the  Boston  Consolidated  Gas  Company 
from  the  New  England  Fuel  &  Transportation  Company,  under 
§  6  of  chapter  417  of  the  Acts  of  1903,  a  copy  of  which  contract 
is  hereto  attached  [contract  omitted  as  immaterial  to  conclusion]. 

The  Board  of  Gas  and  Electric  Light  Commissioners  hereby 
finds,  after  a  public  hearing,  that  the  price  of  35  cents  named  in 
said  contract  "is  less  than  it  would  cost  the  Boston  Consolidated 
Gas  Company  to  make  its  gas  in  gas  works  of  standard  type, 
properly  equipped,  suitably  situated,  and  of  sufficient  capacity  to 
make  all  the  gas  required  by  the  whole  district  supplied  by  this 
company."  The  company  contends  that  the  statute  referred  to 
limits  the  authority  of  the  Board  to  a  finding  on  the  question  as 
to  whether  or  not  the  price  is  more  or  less  than  it  would  cost  the 
Boston  Consolidated  Gas  Company  to  make  its  own  gas,  etc.,  and 
that  the  contract  should  therefore  be  approved ;  but  a  majority  of 
the  Board  is  unwilling  to  agi'ee  to  this  narrow  construction  of 
the  act.  The  clause  in  said  §  6,  reading,  "And  no  contract  for 
the  purchase  of  gas  for  more  than  thirty  days  shall  be  made  with- 
out the  approval  of  said  Board,"  is  construed  by  the  Board  to  give 
it  a  discretion  on  the  question  of  the  approval  of  the  contract  not 
limited  entirely  by  the  determination  of  the  question  as  to 
whether  the  price  is  more  or  less  than  it  would  cost  the  Boston 
Consolidated  Gas  Company  to  make  its  own  gas,  etc. 

A  factor  which  enters  into  the  determination  of  this  question 
is  the  fact  that  the  gas  to  be  purchased  was  to  be  commercial  gas. 
An  analysis  of  the  gas  being  purchased  by  the  Boston  Con- 
solidated Gas  Company  from  the  New  England  Fuel  &  Transpor- 
tation Company  shows  that  the  quantity  of  the  diluents  contained 
therein  detracts  from  its  value  as  a  commercial  product,  and 
while  this  is  an  element  to  be  considered  in  the  determination  of 
the  price,  it  is  not  entirely  disposed  of  by  such  determination. 

These  companies,  ovmed,  controlled,  and  managed  by  the  same 
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mterest,  for  a  number  of  years  have  had  contracts  for  the  pur- 
chase of  gas,  and  until  very  recently  they  were  very  profitable  to 
the  New  England  Gas  &  Coke  Company  and  later  its  successor, 
the  New  England  Fuel  &  Transportation  Company.  Now  in  the 
time  of  abnormal  conditions  when  the  Boston  Consolidated  Gas 
Company  should  profit  by  the  transaction,  it  is  attempted  to 
Mise  the  price  beyond  what  appears  to  the  Board  to  be  fair  and 
reasonable  in  view  of  all  the  conditions  surroimding  it. 

The  following  is  therefore  adopted  by  a  majority  of  the  Board : 
On  the  petition  of  the  Boston  Consolidated  Gas  Company  for 
the  approval  of  a  certain  contract  dated  December  11,  1918,  for 
the  purchase  of  gas  by  said  Boston  Company  from  the  New  Eng- 
land Fnel  &  Transportation  Company,  a  copy  whereof  is  hereto 
attached,  after  notice  and  a  public  hearing,  it  is  voted  that  said 
contract  is  hereby  disapproved. 

Wced^  Chairman,  dissenting:     I  concur  in  the  finding  by 

*he  majority  of  the  Board  that  the  price  to  be  paid  for  the  gas 

^^  be  purchased  under  the  contract  in  question  i^^  "less  than  it 

^oul^  coat  the  Boston  Consolidated  Gas  Company  to  make  its  gas 

"^<#3ts  works  of  standard  type,  properly  equipped,  suitably  sit- 

t,  and  of  sufficient  capacity  to  make  all  the  gas  required  by  the 

district  supplied  by  said  company,"    I  dissent  from  the 

elision  that,  notwithstanding  this  finding,  the  contract  may 

^should  be  disapproved. 

■^fe  the  time  of  the  passage  of  the  act  the  common  ownership 

-^  companies  to  be  consolidated  and  the  New  England  Gas  & 

Company  (now  New  England  Fuel  &  Transportation  Com- 

' )  was  known.    The  plain  purpose  of  this  section  was  to  pre- 

any  advantage  being  taken  of  the  Boston  Company  by  the 

it  of  an  excessive  price  for  gas  purchased  of  the  Gtis  & 

Company.    Had  the  l^slature  intended  to  authorize  the 

[  to  disapprove  a  contract  for  the  purchase  of  gas  on  grounds 

ot™"^^^:^  or  more  general  than  are  specifically  stated  in  the  fi-ret  two 

^''^^^^-"t'^^nces  of  the  section,  apt  words  would  doubtless  have  been 

e^^E^IMoyed  as  was  the  case  with  respect  to  sales  of  gas  to  other 

^^*^^^^  panics  in  §  11  of  the  same  chapter. 

■^^^o  commercial  gas  is  free  from  diluents.    The  greater  proper- 
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tion  of  diluents  in  this  purchased  gas  than  is  usually  found  in  gas 
made  in  works  such  as  are  described  is  a  factor  to  be  taken  into 
account  in  applying  the  statutory  test  to  the  purchase  price. 


MISSOURI  PUBIilG  SERVICE  OOMMISSIOX. 

BE  POBTAGEVILLE  LIGHT  &  POWER  COMPANT. 

[Case  No.  2045.] 

CITY  OF  POBTAGEVILLE 

V. 

POBTAGEVILLE  LIGHT  &  POWEB  COMPANY. 
[Case  No.  2066.] 

Commissions  —  Jurisdiction  —  Decision  of  jttdicial  questions, 

1.  The  Missouri  ConunisBion  will  not  undertake  to  determine 
whether  a  utility  company  has  forfeited  its  franchise  or  whether  legal 
grounds  exist  for  such  forfeiture. 

Oom>niissions  —  Jurisdiction  —  De  facto  corporation, 

2.  The  Missouri  Commission  has  jurisdiction  over  a  company  so 
long  as  it  continues  to  generate  and  sell  electricity  to  the  public  ir- 
respective of  whether  it  has  a  valid  franchise. 

Bates  —  Surcharge  —  Commission  consent. 

3.  A  surcharge  is  illegal  although  imposed  in  accordance  with  an 
agreement  with  the  city  council,  where  a  statute  prohibits  the  company 
from  charging  rates  other  than  those  on  file  with  the  Commission. 

Itates  —  Meter  rental. 

4.  A  charge  for  meter  rental  is  unlawful  in  Missouri. 

[July  16,  1919.] 

Suspension  of  proposed  increases  in  the  electric  rates  for 
service  at  Portageville,  case  No.  2045,  and  complaint  alleging 
misconduct  in  the  matter  of  service  and  charges  and  failure  to 
comply  with  provisions  of  the  company's  franchise,  case  K"o. 
2066.  The  latter  eomplaint  was  dismissed,  proposed  schedule 
ordered  canceled,  a&d  schedules  of  increased  rates  formulated 
by  the  Commission  ordered. 

Bean,  Commissioner:  L  The  Portageville  Light  &  Power 
Company,  a  corporation  engaged  in  owning  and  operating  an 
electrical  plant  and  distribution  system  at  the  city  of  Portage- 
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▼ille,  Missouri,  filed  a  schedule  for  higher  rates  for  electricity, 
on  the  15th  day  of  April,  1919.  Upon  objection  thereto  by  the 
city  of  Portageville,  the  eflPective  date  of  the  schedule  was  sus- 
pended by  order  of  the  Commission  for  the  purpose  of  investi- 
gating the  reasonableness  of  the  proposed  rates.    Case  No.  2045. 

A  hearing  was  held  hefore  a  member  of  the  Commission  at 
Oaruthersville,  Missouri,  on  the  9th  day  of  June,  1919,  and  at 
the  same  time,  by  agreement  of  counsel,  case  No.  2065  was  heard 
and  submitted  upon  the  same  evidence. 

On  the  6th  day  of  June,  1919,  the  city  of  Portageville  filed 
a  complaint  against  the  Portageville  Light  &  Power  Company 
(No.  2065)  alleging  that  the  defendant,  by  its  misconduct  in 
the  matter  of  service  and  charges  and  in  failing  to  comply  with 
the  provisions  of  the  franchise  granted  by  the  city  relating  to 
equipment  to  be  used  in  the  service,  had  forfeited  the  right  to 
continue  its  business  under  said  franchise.  Complainants  asked 
that  the  defendant  be  prevented  from  operating  its  electric 
plant  without  a  franchise  and  without  complying  with  the  terms 
of  said  franchise.  Cases  Nos.  2045  and  2065,  having  been  heard 
and  submitted  tc^ther  upon  the  same  testimony,  will  both  be 
disposed  of  in  this  report 

The  Portageville  Light  &  Power  Company,  which  will  be 
referred  to  hereinafter  as  "the  company,^'  has  a  capital  stock 
outstanding  of  the  face  value  of  $10,000.  The  company  owns 
electric  generating  apparatus  and  distribution  system  at  Port- 
ageville and  furnishes  electricity  to  140  consumers  and  to  the 
city  for  lighting  the  streets  of  Portageville.  The  property  of 
the  company  now  in  use  cost  $11,000.  The  city  of  Portageville 
owns  the  wire  and  transformers  used  in  the  street  lighting. 
There  are  twenty-four  100  watt  street  lights  in  use,  and  the 
rate  paid  by  the  city  is  $2  per  month  for  each  lamp.  The  com- 
pany is  not  seeking  to  change  the  rate  for  street  lighting.  Port- 
ageville is  a  city  of  the  fourth  class,  with  a  population  of  about 
1,500.  The  city  enacted  ordinance  No.  145  in  1913,  which  was 
approved  by  the  voters  at  an  election  held  for  that  purpose, 
granting  a  franchise  for  an  electric  plant.  The  company's  elec- 
tric plant  was  built  and  maintained  under  the  authority  of  that 
ordinance  and  others  enacted  thereafter. 

[1,  2]  On  the  25th  day  of  January,  1917,  the  generating 
P.U.R.i9ira. 
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plant  of  the  company  was  damaged  by  fire,  and  the  company 
was  unable  to  procure  materials  to  be  used  in  repairing  one  of 
its  engines,  and  on  that  account  and  the  inability  to  procure 
labor,  the  service  given  by  the  company  was  inadequate  and  un- 
satisfactory to  its  patrons  from  the  time  of  the  fire  until  April, 
1919.  At  the  time  last  named,  the  company  had  repaired  the 
engine  that  had  been  injured  by  fire,  and  since  that  date  the 
service  has  been  much  improved  and  is  fairly  satisfactory  to 
its  patrons,  as  shown  by  the  evidence.  The  evidence  shows  that 
the  company  now  has  sufficient  equipment  to  furnish  its  patrons 
with  good  electric  service.  On  the  8th  day  of  April,  1919,  the 
city  of  Portageville  enacted  ordinance  No.  178,  which  purport- 
ed to  repeal  the  franchise  ordinance  (No,  145),  for  the  reason 
that  the  franchise  ordinance  had  not  been  complied  with  by  the 
company.  Ordinance  No.  178  was  approved  by  the  voters  of 
the  city  at  an  election  held  on  the  22d  day  of  April,  1919.  The 
Commission  will  not  undertake  to  determine  whether  the  com- 
pany has  forfeited  its  franchise  or  whether  legal  grounds  exist 
for  such  forfeiture.  Such  questions  are  judicial  questions  and 
are  for  the  courts  to  decide.  The  Commission  finds  from  the 
evidence  that  the  company  is.  now  engaged  in  manufacturing 
electricity  and  selling  it  to  the  public,  and  hence  it  is  an  electric- 
al corporation  within  the  meaning  of  tiie  Public  Service  Com- 
mission Law,  and  over  which  the  Commission  has  jurisdiction 
as  to  rates  and  service,  aside  from  whether  the  company  now 
has  a  valid  franchise  from  the  city  of  Portageville.  The  Com- 
mission holds  that  so  long  as  the  company  continues  to  generate 
and  sell  electricity  to  the  public  that  it  has  jurisdiction  to  r^u- 
late  the  service  and  rates  as  provided  by  the  Public  Service  Com- 
mission Law.  Subsection  5,  §  16,  and  subsections  12  and  13  of 
§  2,  Public  Service  Commission  Law.  See  ruling  of  the  Com- 
mission in  cases  Nos.  1426  and  1427  on  the  6th  day  of  May, 
1919. 

It  follows  from  the  foregoing  that  the  complaint  in  case  No. 
2065,  which  seeks  to  invoke  a  ruling  upon  the  validity  of  the 
franchise  of  the  company,  should  be  dismissed  for  the  reasons 
set  out  above.  The  alleged  failure  of  the  company  fo  comply 
with  the  franchise,  in  that  it  did  not  give  good  service,  wiU  be 

considered  in  connection  with  the  rate  case  No.  2046. 
P.U.R.1919E. 
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11.  The  law  places  upon  fhe  company  the  obligation  to  give 
adequate  service  at  reasonable  rates.  Public  Service  Commis- 
sion Law,  §  68*.  The  service  as  furnished  by  the  defendant  was 
not  adequate  for  a  time  pri(nr  to  April,  1919,  as  set  out  above. 
The  cause  of  the  bad  service  seems  to  have  been  removed  and 
the  o(Hnpany  is  now  in  a  position  to  give  adequate  service  in 
the  future.  The  public  is  entitled  to  adequate  electric  service, 
which  the  company  must  furnish  at  reasonable  rates. 

The  rates  charged  by  the  company  for  electricity  and  the  new 
rates  as  proposed  are  shown  by  the  tables  below: 

Present  Bates. 
Minimum  charges  7i  Jew.,  $1.10 — Meter  rent  25  cents. 

First  40  kw.  @   15  cents 

Next    10  kw.  @ 18  cents 

Next    10  kw.  @   12  cents 

Next    10  kw.  @  11  cents  ' 

AU  over  70  kw,  ®  10  cents 

Plat  rates  2  cents  per  watt. 

Power  rates  same  as  lighting  rates. 

Discount  of  5  per  cent  on  light  and  power  if  paid  by  the  5th  of  month* 

Proposed  Rates. 
Minimum  charge  0)  kw.,  $1.60 — ^Meter  rent  26  cents. 

First  60  kw.  @   17  cents 

Next    60  kw.  @  14  cents 

Next    60  kw.  @ 11  cents 

Next  60  kw.  and  oyer   8  cents 

*    Flat  rates  1}  cents  per  watt,  except  series  street  lighting,  which  is  2 
cents  per  watt. 

Power  Boies: 

First     100  kw.  hr.  per  month  per  kw.  hr.  at 10  cents 

Next     500  kw.  hr.  per  month  per  kw.  hr.  at * 6  cents 

Nefxt  1,500  kw.  hr.  per  month  per  kw.  hr.  at  4  cents 

All  oyer  2,100  kw.  hr.  per  month  per  kw.  hr.  at •  • .     2  cents 

Minimum  per  month  per  h.p.  $1. 

No  discount. 

[3]  The  company,  by  agreement  with  the  city  council  at 
Portageville,  imposed,  in  addition  to  the  rates  shown  by  the 
above  schedule  for  about  six  months  prior  to  March,  1919,  a 
monthly  surcharge  upon  each  consumer  of  50  cents.  Subsection 
12  of  §  69,  Public  Service  Commission  Law,  prohibits  the  com- 
pany from  charging  rates  other  than  the  rates  on  file  with  the 
Commission*  The  surcharge  was  not  a  lawful  rate,  and  wa? 
discontinued  by  the  company  upon  receiving  information  that 
such  rate  was  unlawful.  No  dividends  have  been  paid  by  the 
company  and  nothing  has  been  set  aside  for  depreciation.    The 

P.U.R.1919E. 
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earnings  and  expenses  of  the  company  for  the  years  1917  and 
1918  are  shown  by  the  following  table: 


Revenues  and  Expenaes  for  1917  and  1018. 

1917. 

1918. 

RevonueB 

$4,430.14 
4,536.55 

$4,528.97 

Expenses 

4,460.88 

Nothing  has  been  charged  in  the  forgoing  table  for  deprecia- 
tion. 

The  company  estimated  that  the  rates  as  proposed  would  yield 
$539  additional  revenue  over  that  received  in  1918.  Normal 
percentages  for  depreciation  and  return  upon  the  value  of  the 
company's  property,  which  is  taken  for  the  purpose  of  this  case 
at  $10,000,  would  be  5  per  cent  for  depreciation  and  8  per  c^it 
for  return.  It  is  evident  that  rates  cannot  be  imposed  here  un- 
der present  conditions  to  yield  such  percentages  in  addition  to 
operating  expenses  upon  the  value  as  assumed  above.  When 
rates  are  increased  beyond  certain  limits,  a  loss  of  consumers 
results  and  the  net  revenue  is  not  increased.  The  company  is 
entitled  to  more  revenue  beyond  a  doubt.  The  problem  in  this 
case  is  to  fix  rates  which  will  yield  more  net  income,  and  which 
are  not  greater  than  the  service  is  worth  to  the  consumer,  and 
which  will  hold  present  consumers  and  attract  others.  The 
quantity  of  electrical  current  sold  at  Portageville  per  capita  is 
less  than  at  other  towns  of  the  same  population,  as  will  appear 
from  the  table  below: 


1918 

Kw.  Hr. 

Sold. 


Population 
Given  in 
R^>ort. 


Lockwood,   Mo. 
King  City,  Mo.  . 
Greenfield,  Mo. 
Portageville,  Mo. 


27,286 
64,341 
47,440 
18,219 


1,060 
1,200 
1,500 
1,500 


Outside  of  the  fuel  costs,  the  cost  of  furnishing  electric  light- 
ing at  the  towns  shown  in  the  foregoing  table  should  be  about 
the  same.  The  cost  of  fuel  would  vary  with  the  number  of 
kilowatts  generated.  The  revenue  to  be  obtained  from  rates 
upon  the  kilowatt-hour  basis  would  be  less  at  Portageville  than 
at  the  other  towns,  because  the  number  of  kilowatts  generated 

P.U.R.1919E. 
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at  Portageyille  is  less  than  at  the  other  towns^  while  expensc^s 
other  than  fuel  would  remain  constant.  Hence,  it  is  difficult 
to  make  the  rates  at  Portageville  entirely  upon  a  kilowatt-houp 
basis  without  carrying  the  rate  per  kilowatt  to  an  unreasonably 
high  point.  The  company  seeks  to  meet  the  situation  by  con- 
tinuing to  carry  a  monthly  meter  rental  of  25  cents,  by  increas- 
ing the  monthly  minimum  charge  from  $1.10  to  $1.60,  and  by 
increasing  the  rate  per  kilowatt  hour,  now  carried  in  its  block 
rates.  The  company  has  no  consumers  of  electricity  other  than 
•for  lighting,  and  furnishes  lighting  service  all  night. 

[4]  A  charge  for  meter  rental  was  held  to  be  unlawful  in  the 
case  of  Brown  v.  Lawrence  County  Water  Light  &  Cold  Storage 
Co.  1  Mo.  P.  S.  C.  855.  The  company  will  not  be  permitted 
*o  continue  making  a  charge  for  meter  rental,  and  will  be  re- 
quired to  cancel  and  withdraw  the  entire  schedules  as  presented 
^ei^etofore. 

'Hie  rate  expert  for  the  Conmiission  has  made  calculations 

oased  upon  consumers'  data  as  furnished  by  the  company  for 

^918,  showing  that  a  rate  of  17  cents  per  kilowatt  to  lighting 

^ossumerBy  with  a  monthly  minimum  of  $1.75,  would  yield  the 

^o^oajijr  gross  annual  revenue  of  approximately  $5,000.    The 

'4r'-^fcix4g  expenses  for  1918  were  $4,528,  thus  leaving  from  the 

V    ar^t^s  less  than  $500  for  depreciation  and  return  to  the  com- 

\y     oxi.  its  investment. 

3^^B^^  upon  said  calculations  the  Commission  finds  that  the 
ea8K>:iii.^^lg  maximum  rates  to  be  charged  by  the  company  are  the 

Monthly  Bates. 
,  . ,_  Commercial  Lighting, 

^^J*^^^t>    kw.  hr 17  cents  per  kw.  hr. 

•rL>?xl?*^     50  kw.  hr U  cents  per  kw.  hr. 

^  i^-^    Tninimum  charge,  $1.75. 
^^     ^'^'^i^s  same  as  now  in  force. 

Power. 

^TM^^^^  kw.  hr.  per  month,  per  kw.  hr 10  cents 

ij^n^C^^^   100  kw.  hr.  per  monta,  per  kw.  hr. •  •  • .     6  cents 

5rSSSSii2'  month  per  h.  p.,  |1. 

««  ^^*^^*ige.  ^^"^  Lighting. 

^^  view  of  the  increase  in  the  meter  rates,  the  flat  rates  should 
^rt  ^^  decreased    There  are  about  twelve  flat-rate  consumers. 
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There  is  to  be  no  change  in  the  rates  for  street  lighting.    The 

\  company  will  be  permitted  to  file  a  schedule  and  put  the  fore- 

i  going  rates  into  effect  on  the  1st  day  of  August,  1919,  for  one 

year  or  until  otherwise  ordered  by  the  Commission.    It  is  likely 

that  the  cost  of  fuel  will  be  less  in  the  future  than  in  1917  and 

!  1918.    The  company  should  make  every  effort  to  increase  the 

demands  and  number  of  its  consumers.     The  consumers  should 

understand  that  increasing  the  number  of  consumers  and  the 

quantity  of  electricity  sold  will  enable  the  company  to  reduce 

its  rates. 

An  order  will  be  entered  in  accordance  with  the  foregoing 
report. 

All  concur. 


MISSOURI  PUBLIC  SERVICE  OOMMIS^OIT. 

BE  CAPITAL  TELEPHONE  COMPANY. 
[Case  No.  1659.] 

Rates  —  JuriadicUon  —  Telephonea  —  Federal  control, 

1.  The  Missouri  Commission  assumed  jurisdiction  of  a  proceeding 
to  increase  the  rates  of  a  telephone  company  that  had  entered  into  no 
compensation  agreement  with  the  Postmaster  General  incident  to  gOT- 
ernment  control  of  the  system. 

Return  —  Operating  expenses  —  Inventory  and  audit  expense. 

2.  The  expense  of  preparing  and  presenting  to  the  committee  an 
inyentory  and  audit  for  use  in  a  rate  proceeding  should  not  be  charge- 
able to  the  operating  expenses  of  the  year  in  which  it  occurred,  but 
should  be  amortized  oyer  a  period  of  years. 

Valuation  —  Ascertainment  —  Comparison  with  other  plantB. 

3.  In  a  telephone  rate  proceeding  in  whidi  no  inventory  of  the 
property  was  made,  the  Missouri  Commission  in  reaching  its  ccmclusion 
took  into  consideration,  upon  a  comparative  basis,  the  valuation  of 
other  telephone  properties  whicl\  had  been  made  by  the  engineers  of  the 
Commission. 

Return  —  Amo%tn$  —  Telephone  company, 

4.  The  Missouri  Commission  fixed  an  allowance  of  12.6  per  cent 
for  a  combined  investment  and  depreciation  return  upon  the  assumed 
valuation  of  the  plant,  which  valuation  oontained  no  aUowanoe  for  any 
intangible  value,  and  the  utility  was  known  to  the  Commission  as  being 
a  well-managed,  prosperous,  and  going  concern. 

P.UJL1919S. 
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Valuation  —  Telephone  plant  — -  MisstntH. 

Table  showing  the  per  station  valuation  of  Tarioiia  telephone  plants 
in  Missouri,  p.  597. 

(BvAN,  Commissioner,  dissents.) 

[July  21,  1919.] 

Suspension  of  rates  of  Capital  Telephone  Company ;  proposed 
schedules  authorized,  with  exception  of  four-party  residence  rate, 
which  was  reduced  from  $1.50  per  month  to  $1.40  per  month. 

Simpson,  Commissioner:     This  case  is  at  issue  upon  the 
order  of  the  Commission  entered  June  29,  1918,  suspending  the 
Capital  Telephone  Company's  P.  S.  C.  Mo.  No.  8,  canceling 
its  P.  S.  C.  Mo.  No.  2,  effective  July  1,  1918,  the  same  being 
a  schedule  of  increased  rates  for  telephone  service  at  said  com- 
pany's exchange  in  Jefferson  City,  Missouri.    The  effective  date 
of  said  schedule  was  thereby  postponed  for  a  period  of  120  days 
from  July  1,  1918,  to  and  including  October  28,  1918.     On 
July  27,  1918,  the  Telephone  Company  filed  with  the  Com- 
mission a  stipulation  or  agreement  to  the  effect  that  the  opera- 
tion of  said  schedule  of  rates  and  charges  be  suspended  until  the 
^oinjiiiggioii  ghnU  iiave  made  its  final  finding  and  order  deter- 
?^iijg  the  reasonableness  of  said  proposed  schedule.     A  hear- 
^^Jjx  the  case  was  held  by  tiie  Commission  in  Jefferson  City 
^   ^s/*-"mily  8,  1918,  at  which  the  company  and  the  city  were  both 
^^^-^^^sented.    The  evidence  was  heard  and  exhibits  of  the  Tele- 
^iE^^t^r^^.^  Company  filed.    On  February  26, 1919,  the  company  filed 
^  c^^-fcJfcner  report  containing  the  receipts  and  expenditures  of  the 
.|«=s.3|^^any  for  the  six  months  ending  December  31,  1918,  and  on 
j^:bcm.^^  2,  1919,  a  further  hearing  was  held  by  the  Commission  in 
jeCC^^json  City,  at  which  time  further  testimony  was  introduced 
\)j      'fc-Hzie  Telephone  Company.     The  case  is  therefore  before  the 
(yyTr^  -^nissioB  for  final  determination. 

Jurisdiction. 

1 3^  3  This  is  one  of  many  companies  doing  a  telephone  busi- 

n^^t^     ^luring  the  war  period  that  has  entered  into  no  character  of 

ac5o:Kxipengation  agreement  with  the  Postmaster  General  incident 

^   So^emment  control  pf  various  telephone  systems,  nor  has  any 

^?I>U cation  been  made  therefor. 
^•U.lfc.ioi9E.  38 
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The  Facts. 

Jefferson  City  has  a  population  of  about  11,850.  The  tele- 
phone company  has  in  operation  a  full  metallic  system,  with 
common  battery  switchboard.  None  of  the  lines  owned  by  the 
company  is  grounded,  but  it  switches  some  grounded  lines  owned 
by  the  farmers.  The  company  also  owns  metallic  lines  extend- 
ing to  the  towns  of  Brazito,  Osage,  and  Wardsville,  Missouri. 
The  toll  lines  of  both  the  Bell  Telephone  Company  and  the  Kin- 
lock  Telephone  Company  are  connected  with  the  exchange 
switchboard,  and  the  revenue  derived  from  this  source  of  the 
business  is  greater  than  in  the  average  exchanges  in  cities  the 
size  of  Jefferson  City.  At  the  date  of  the  making  of  the  inven- 
tory the  company  had  approximately  2,067  company-owned  sta- 
tions and  switched  254  rural  subscribers  on  lines  owned  by  the 
farmers. 

The  present  and  proposed  rates  are  as  follows : 


426  Business,  direct  line   . . . 

33  Business,  two-party  line 

89  Business,  extension    .... 

5  Business,  trunks 


204  Residence,  direct  line  .... 

9  Hesidence,  two-party  line 

1,231  Residence,  four-party  line 

37  Residence,  extension    .... 


254     Class  A 
33     Class  B 


Rural, 


Proposed 
Rate. 

$3.15 
2.66 
1.00 
5.00 

2.15 

1.65 

1.65 

.50 

.50 
1.65 


A  discount  of  15  cents  allowed  for  payment  by  the  10th  day  of  succeed- 
ing  month,  extension  sets  and  class  A  subscribers  excepted. 

The  increases  as  asked  for  are  a  raise  of  50  cents  per  month 
for  the  business  direct  line  and  the  business  two-party  line ;  also 
a  25-cent  increase  in  the  four-party  line  rate,  and  the  doing  away 
with  the  residence  two-party  line  rate.  Only  nine  subscribers 
are  furnished  this  latter  class  of  service.  The  total  increase  in 
the  annual  receipts,  if  the  rates  as  asked  be  allowed,  would  be 
$6,447. 

The  company  presented  a  statement  of  the  actual  revenues 

and  expenses  of  the  exchange  for  a  six  months'  period  ending 

December  31,  1918,  from  which  we  use  the  following: 
P.U.R.1919E. 
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Operating  Revenuea. 

Subscribers  revenue   $19,594.90 

Switching  fanner  lines 698.00 

Toll  revenues    3,21)5.85 

Discounts  forfeited  , 1 166.00 

Sales  of  appliances 68.08 

Jtfiiscellaneous  revenues    220.85 

Total  operating  revenues   • 924,052.77 

^2]  The  oompany  also  filed  an  exhibit  covering  its  full  oper- 
ating expenses  for  a  like  period^  as  above^  from  which  we  deduct 
a  charge  for  depreciation  reserve,  and  find  the  company  has  left 
as  gross  operating  expenses  for  said  period  the  sum  of  $17,012.14. 
However,  an  examination  of  the  operating  expenses  covering  this 
particular  six  months,  to  wit,  from  May  31,  1918,  to  December 
31,  1918,  shows  that  included  therein  is  a  charge  of  $625  to 
cover  inventory  and  audit  expense  relative  to  preparation  of 
this  case  before  the  Commission.  The  Commission  finds  the 
charges  reasonable,  but  it  would  be  unfair  to  permit  the  whole 
thereof  to  be  charged  into  the  period  under  investigation,  and 
we  have  therefore  decided  to  amortize  this  item  of  $625  over  a 
period  of  three  years,  which  will  create  a  charge  of  $104.18 
against  this  six  months'  period  instead  of  the  item  of  $626.  By 
making  this  adjustment  the  total  yearly  operating  expenses 
would  be  $32,982.64,  and  this  amount  deducted  from  the  full 
yearly  revenues  of  $48,105.64,  supra,  will  leave  the  sum  of 
$15,122.90  to  cover  investment  return  and  provide  for  depre- 
ciation allowance. 

The  detailed  audit  of  the  operating  revenues  and  expenses 
of  the  company  was  made  by  J.  M.  McShane,  former  chief  ac- 
countant for  the  Commission,  and  the  accountant  testified  there- 
to concerning  before  the  Commission.  After  a  careful  analysis 
of  the  result  of  Mr.  McShane's  audit,  we  are  impressed  with  the 
full  merit  thereof,  save  and  except  as  to  the  item  of  $625,  which 
we  think  should  be  amortized  as  heretofore  recited.  Moreover,, 
the  evidence  taken  at  the  hearing  before  the  Commission  on  June 
2,  1919,  shows  that  since  the  final  date  of  the  said  six  months' 
period,  to  wit,  December  81,  1918,  the  operating  expenses  of 
the  company  have  increased  both  by  advanced  prices  of  material 

and  employees'  wages. 
P.U.R.1919B. 
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Value  of  the  Property. 

The  Commission  has  made  no  inventory  of  the  property  of 
this  applicant  icompany.  The  company  introduced  in  evidence 
an  inventory  and  appraisal  of  its  physical  property  as  of  date 
May  1,  1918.  This  inventory  and  appraisal  was  made  in  behalf 
of  the  company  by  W.  W.  Johnson.  His  testimony  shows  that 
in  fixing  a  value  upon  the  various  units  of  the  property  that  he 
utilized  an  average  of  current  unit  prices  over  a  five-year  period 
immediately  prior  to  the  year  1916.  It  further  shows  that  he 
included  in  the  aggregate  a  percentage  of  15  per  cent  of  the 
physical  properly  to  cover  constructional  expenditures,  and  an 
item  of  $4,000  as  working  capital,  which  he  found  by  accepting 
one  month's  gross  revenue.  No  other  allowance  of  any  nature 
is  made  to  cover  intangible  value.  Mr.  Johnson  divides  the  prop- 
erty into  two  final  units  and  places  a  reproduction  new  less  de- 
preciation value  as  follows: 

Exchange  $146,551.48 

Rural    12,651.88 

ToUl $159^03.36 

The  audit  by  Mr.  McShane  shows  that,  since  the  date  of  the 
inventory  and  appraisal  of  Mr.  Johnson,  there  has  been  added 
to  capital  account  for  additions  and  betterments  the  sum  of 
$1,857.87,  and  adding  this  last  item  to  the  Johnson  value  of 
$159,208.36  gives  us  a  total  reproduction  new  less  depreciation 
value,  $160,561.23,  as  of  December  31,  1918. 

Contra  to  the  above-found  value,  the  evidence  discloses  the  fact 
that  there  has  been  paid  into  plant  account  actual  cash  of  $132,- 
000,  constituted  of  the  following  items : 

Capital  Btoek $100^000 

Bonds    21,000 

Bank  notes ll,OOC 

Total   $132,000 

This  company  was  organized  in  the  year  1899,  and  for  twelve 
years  up  to  the  year  1913  no  dividends  of  any  nature  were  paid 
upon  the  capital  value,  but  all  accumulations  were  invested  in 
plant  account  in  the  nature  of  additions  and  betterments.  Fur- 
thermore, during  the  major  portion  of  the  above-designated  time 
only  nominal  salaries  were  accepted  by  the  ofScers  in  active 
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charge  of  the  utility,  which  necessarily  resulted  in  holding  down 
•  the  operating  expenses.  Salaries  commensurate  with  services 
performed  by  the  managing  officers  of  the  company  have  only 
been  paid  during  the  last  two  or  three  years.  During  the  last 
five  years  dividends  upon  the  capital  value  have  been  paid  of  a 
mean  average  of  6  per  cent.  What  would  be  a  fair  estimate  of 
added  capital  value  from  earnings  of  this  utility  during  the 
twelve  years  in  which  no  dividends  were  collected,  but  all  sur- 
plus was  invested  in  additional  capital  account  ?  If  we  place  it 
at  as  low  a  rate  as  3  per  cent,  which  is  one  half  of  what  the 
dividends  have  been  since  that  time,  and  figure  it  upon  the 
capital  stock  alone  of  $100,000,  it  would  be  $36,000,  which  added 
to  the  cash  investment  of  $132,000  will  aggregate  in  excess  of 
the  value  found  by  Johnson. 

Until  such  time  as  we  caA  make  a  complete  check  of  the  com* 

Pony's  inventory  with  our  engineers,  we  are  going  to  place  a  ten- 

5*^^^  value  of  $160,000  upon  this  utility,  and  upon  which  it  is 

^^ly  entitled  to  earn  a  reasonable  yearly  investment  return 

^u  MSk  well  a  reasonable  yearly  rate  of  depreciation. 

r^Sl     As  heretofore  mentioned  the  Commission  has  made  no 

^^^xxtxjry  of  this  property,  but  in  reaching  our  conclusions  herein 

we  l^^dLTB  taken  into  consideration,  upon  a  comparative  basis, 

vala-^tions  of  telephone  properties  made  by  the  engineers  of  tiiis 

Coaa:i:jcx5agiQ^  and  the  final  stamp  of  approval  placed  thereupon  by 

^®  ^^ommission  for  permanent  rate-base  purposes. 

■^l^^  following  table  shows  the  per  station  cost  in  this  case 
^^  others  where  the  Commission's  engineers  have  made  inven- 
toa^k^  and  appraisals  and  which  values  have  been  approved  by 
^^  ^^<:>mmi8sion: 


11. 1  i'.:i 


ill 


^««eid'.::: 


Population. 


4>,860 

9,662 

32,730 

35,210 

11,860 

5,228 


Subscribera, 


1,087 
1,839 
4,580 
5,956 
2,067 
676 


Plant 
Value, 


$98,798 
170,053 
496,817 
706,578 
159,203 
70,000 


Pa- 
Station. 


$90.00 
90.00 

108.00 

120.00 
77.00 

103.50 


ixde  from  the  question  of  property  value,  the  rates  for  serv- 

^^   ^oxnpare  favorably  with  the  rates  in  cities  of  like  size,  a  few 

^^^liich  are  as  follows: 
^•^-Xt,:ioi9E. 
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i  n. 


Louifliana    

Columbia 

Maryville    

Oronogo 

Webb  City 

WarrenslMiTg  .... 
Excelsior  Springs 

Lexington    

Liberty    

Sedalia 

Hannibal 

Kirksville   

Kirkwood 

Moberly 

Webster  Groves  . 


Population. 

Business 

Residence 

Four-Party 

Direct  Line. 

Direct  Line. 

Line. 

4,454 

$3.00 

$1.76 

9,662 

3.00 

2.00 

4,762 

3.00 

1.60 

$1.25 

1,912 

3.00 

2.50 

1.60 

11,817 

3.00 

2.00 

1.50 

4,680 

2.60 

1.50 

1.00 

3,900 

3.00 

1.60 

6,242 

3.00 

1.00 

2,980 

3.00 

1.75 

1.25 

17,822 

3.00 

1.76 

1.25 

18,341 

3.00 

2.00 

6,347 

3.00 

1.75 

4,171 

3.00 

2.00 

10,928 

8.00 

1.75 

7,080 

3.00 

2.00 

A  final  calculation  of  revenues  and  expenses  for  a  full  year, 
bottomed  upon  the  report  of  Mr.  McShane  for  the  last  half  of 
1918,  and  duly  adjusted  as  heretofore  recited,  shows  that  there 
will  be  an  available  net  income  under  the  present  rates  of  $15,- 
122.90,  and  by  adding  thereto  the  new  revenue  made  available 
by  virtue  of  the  proposed  new  rates,  to  wit,  $6,444,  we  will  have 
a  total  of  $21,566.90  to  cover  investment  return  and  deprecia- 
tion. 

Upon  final  consideration  of  this  case,  the  Commission  has 
reached  the  conclusion  that  it  would  not  be  warranted  in  per- 
mitting these  proposed  rates  to  become  effective  so  as  to  produce 
new  revenue  to  the  aforesaid  amount  of  $6,444.  It  must  b€ 
remembered  that  the  criterion  the  Commission  has  before  it  to 
measure  the  operating  income  and  operating  expense  of  the  com- 
pany is  the  period  of  six  months  covering  the  last  half  of  the 
calendar  year  of  1918. 

[4]  While  it  is  common  knowledge  with  the  Commission  thai 
an  ascendancy  in  operating  expenses  of  both  material  and  laboi 
has  taken  place  since  said  date  with  all  public  utilities,  yet,  witl 
reference  to  this  particular  utility,  we  are  satisfied  that  the  fore 
half  of  the  year  1919  will  show  an  appreciable  increase  in  gross 
revenue,  and  we  have  therefore  concluded  to  require  applicant 
to  amend  its  schedule  by  providing  its  four-party  residence 
patrons  a  net  rate  of  $1.40  per  month,  instead  of  $1.50.  We 
calculate  that  such  amended  schedule  will  give  applicant  ne\i 
revenue  of  approximately  $5,000  in  the  aggregate,  which  will 
P.U.R.1919E. 
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provide  a  ccmibined  investment  and  depreciation  return  of  12.5 
per  cent  upon  our  assumed  value  of  $160,000.  We  think  the 
company  should  be  permitted  to  earn  this  rate  of  return,  and 
more  especially  so  when  viewed  from  the  standpoint  of  increased 
operating  expenses  during  these  very  unusual  economic  condi- 
tions, and  as  well  that  our  assumed  value  is  devoid  of  any  intan- 
gible value  upon  a  utility  that  is  well  known  to  the  Commission 
as  being  a  well-managed,  prosperous,  and  going  concern. 

An  order  will  issue  permitting  the  applicant  to  file  said 
amended  schedule  agreeable  to  the  conclusions  herein  found. 
Said  amended  schedule  will  be  permitted  to  become  effective  for 
a  period  of  thirteen  months,  in  harmony  with  jurisdictional  res^- 
vations  more  fully  recited  in  the  accompanying  order. 


MISSOURI  PUBIilC  SEatVICE  COMMISSION. 

EE  INDEPENDENT  WATERWORKS  COMPANY. 
[Case  No.  1978.] 

Bates  —  Jurisdiction  of  Commiaiions  —  Rrotniaes  in  company's  ad' 
vertisements, 

1.  The  jurisdiction  of  the  Missouri  Commission  over  the  rates  of 
a  public  utility  cannot  be  limited  by  statements  in  advertisements  prior 
to  the  ratification  of  a  new  franchise  that  there  would  be  no  increase 
in  the  rates  specified  therein. 

Depreciation  ^  Water  plants  «  Annual  aUowanoe, 

2.  In  fixing  the  rates  of  a  water  company,  an  annual  allowance 
for  depreciation  of  1.5  per  cent  of  the  estimated  reproduction  cost  new 
of  the  property  was  made. 

JEteium  —  Water  «  Percentage  —  Surplus  and  conHngenoies. 

3.  In  fixing  the  rates  of  a  water  company  an  allowance  of  7  per 
cent  of  the  estimated  value  of  the  property  was  held  reasonable  for 
annual  return,  surplus,  and  contingencies. 

Rates  —  Water  «  Producing  and  distributing  companies, 

4.  The  earnings  of  the  combined  properties  of  producing  and  dis- 
tributing water  companies  should  be  considered  in  fixing  the  rates  of 
the  producing  company,  where  the  distributing  company  was  organized 
to  finance  necessary  extensions  of  the  service  of  the  producing  company, 
all  of  the  capital  stock  of  the  distributing  company  being  onmed  by 
the  holders  of  the  majority  of  the  stock  of  the  producing  company. 

JHecrimination  «  Bates  «  Free  service  to  city. 

6.  Under  ordinary  conditions  a  city  should  be  required  to  pay  a 
P.U.R.1919E. 
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Just  rate  for  water  fumislied  free  to  it,  but  its  financial  condition  may 
be  such  as  to  warrant  tbe  Commission  in  not  disturbing  the  existing 
arrangement,  at  least  during  the  period  of  a  temporary  rate-fixing 
order. 


Batee  «  Franchise  —  Dutu  to  inoreaae. 

-Duty  of  Commission  to  increase  franchise  rates  so  as  to  enable 
the  utility  to  render  adequate  service,  p.  604. 
ConstituUondl  law  —  tntpairtnent  of  contract  «  FrancHises, 

Power  of  Commission  to  increase  utility  rates,  notwithstanding 
franchise  agreement,  p.  404. 
Valuation  ~  Water  utHiUee  -«-  Con%pariaon, 

Table  of  comparative  values  of  water  utilities  in  different  cities, 
p.  607. 
Valuation  ^  Water  uUlttiea  «  Per  capita  values. 

Table  showing  p0r  oapUa  values  of  water  utilities  in  different 
cities,  p.  607. 
Valuation  —  Water  utilities  ^Comparative  reproduction  cost. 

Table  showing  comparative  reproduction  cost  of  utilities  in  differ- 
ent cities,  p.  608. 
Service  —  Water  —  Cost, 

Table  showing  average  price  per  thousand  gallons  of  water  sold, 
and  average  price  per  thousand  gallons  pumped,  p.  618. 

[July  21,  1919.] 

Applicatiok  for  authority  to  increase  water  rates;  granted 
temporarily.  The  tentative  value  of  the  company's  property  for 
rate  making  was  fixed  at  $326)000. 

1.  The  Issues. 

Busby,  Chairman:  On  March  11,  1919,  the  Independence 
Waterworks  Company,  hereinafter  referred  to  as  the  petitioner, 
filed  its  position  for  authority  to  increase  its  rates  for  water  serv- 
ice in  and  adjacent  to  the  city  of  Independence,  Missouri,  on  the 
ground  that  its  present  rates  are  inadequate  and  insufficient  to 
yield  operating  expenses,  depreciation,  and  a  return  on  the  in- 
vestment. 

The  petitionepp  is  a  Missouri  corporation,  engaged  in  furnish- 
ing water  to  the  city  of  Independence  and  its  inhabitants ;  to  the 
city  of  Lee's  Summit;  to  the  County  Farm  or  Home  of  Jackson 
county ;  to  the  Missouri  Portland  Cement  Company  of  St.  Louis ; 
to  the  Interurban  Water  Company  (a  subsidiary) ;  and  to  other 
private  consumers  in  Jackson  county. 

On  March  21,  1919,  the  city  of  Independence  filed  its  inter- 
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plea,  alleging  that  on  February  12,  1918,  a  franchise  was 
granted  by  the  city  and  accepted  by  the  petitioner,  specifying  the 
rates  to  be  charged  by  the  petitioner  for  a  period  of  twenty  years ; 
that  the  petitioner  at  the  time  of  the  granting  of  said  franchise 
did  not  seek  an  increase  of  the  then  existing  rates,  but,  on  the 
other  hand,  led  die  city  council  and  the  voters  of  the  city  to  believe 
that  the  rates  specified  in  the  franchise  were  sufficient,  and  that 
by  reason  thereof  the  franchise  ordinance  was  passed  by  the 
council  and  ratified  by  the  voters  of  the  city. 

On  June  27,  191&,  the  city  of  Independence  by  its  mayor  and 
city  counselor  filed  another  interplea,  allying  that,  pri<»r  to  the 
election  for  ratification  of  the  franchise  in  1918,  the  petitioner 
represented  to  the  voters  qi  the  city  that,  notwithstanding  the  in- 
creasing prices  of  materials  and  labor,  the  rates  provided  by  the 
old  franchise  were  to  be  continued  and  in  addition  the  petitioner 
would  fumiflh  free  water  to  the  oity ;  that  the  petitioner  knew  that 
said  representations  were  false  and  were  made  for  the  purpose  of 
persuading  the  voters  to  ratify  said  twenty-year  franchise,  and 
that,  relying  upon  such  false  representations,  the  voters  ratified 
said  franchise ;  that  the  valuation  of  the  petitioner's  property  as 
claimed  by  it  is  in  excess  of  what  is.  just  and  reasonable ;  that  the 
petitioner's  present  and  proposed  rates  are  violative  of  para- 
graphs 1,  2,  and  3  of  §  68  of  the  Public  Service  Gommission  Law, 
in  that  large  industrial  and  other  largo  ^nsumers  are  given  the 
advantage  of  rates  that  are  unjust  and  unreasonable;  and  that  the 
petitioner  should  be  allowed  such  increase  of  rates  only  as  will 
be  consistent  with  the  capital  invested  and  with  the  promises 
made  to  the  voters  of  the  city. 

On  April  9, 1919,  the  city  of  Lee's  Summit  filed  its  answer,  al- 
leging that  on  November  23, 1915,  a  contract  was  entered  into  be- 
tween the  petitioner  and  the  city  of  Lee's  Summit  wherein  it  was 
agreed  that  the  petitioner  should  furnish  the  city  with  water  at 
the  County  Hospital  pipe  line  connection  at  the  following  rates : 
For  the  readiness  to  serve  and  for  the  first  620,000  gallons, 
whether  used  or  not,  the  sum  of  $65.95  per  month ;  for  all  water 
actually  delivered  and  received  over  620,000  gallons  per  month 
and  up  to  1,500,000  gallons  per  month,  8^  cents  per  1,000  gal- 
lons; for  all  such  water  over  1,500,000  gallons  per  month  and 
up  to  2^00/)t00  gallons  per  month,  8  cents  per  1,000  gallons; 
P.U.R.1919E. 
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and  for  all  such  water  over  2,500,000  gallons  per  month,  7  cents 
per  1,000  gallons. 

That  with  the  exception  of  one  month  since  June,  1916,  the 
city  of  Lee's  Summit  has  received  not  to  exceed  one  half  the  min- 
imum of  620,000  gallons  in  any  one  month,  but  has  continued  to 
pay  each  month  the  minimum  charge  of  $65.95;  that  the  rate 
fixed  by  said  contract  is  much  greater. than  the  said  service  is 
worth ;  and  that  the  petitioner  also  has  no  right  to  ask  an  increase 
of  rates  because  it  wholly  failed  in  July  and  August,  1918,  to 
furnish  a  reasonably  adequate  supply  of  water  whereby  the 
citizens  of  Lee's  Summit  and  other  residents  were  greatly  dam- 
aged, their  crops,  gardens,  and  lawns  injured  by  the  heat,  and 
animals  and  men  greatly  exposed  to  the  excessive  and  dangerous 
heat  of  the  summer,  and  because  the  petitioner  has  given  no  as- 
surance that  it  vnll  furnish  adequate  service  in  the  future. 

On  April  10,  1919,  the  Missouri  Portland  Cement  Company 
of  St.  Louis  filed  its  answer,  alleging  that  on  March  18,  1909, 
a  special  contract  was  entered  into  between  the  petitioner  and  the 
predecessor  of  the  Cement  Company  whereby  the  Cement  Com- 
pany receives  water  at  the  rate  of  7  cents  per  1,000  gallons  flat ; 
that  this  rate  was  made  in  consideration  of  the  fact  that  the  water 
is  taken  by  the  Cement  Company  at  a  low  head  point  near  the 
river  pumping  station  where  only  one  pumpage  is  necessary,  and 
the  agreement  of  the  Cement  Company  to  pay  a  minimum  amount 
of  $1,200  per  year,  and  its  advancement  of  the  cost  of  construct- 
ing the  pipe  line  to  supply  it ;  that  the  cement  plant  is  situated 
below  the  blufiFs  on  the  banks  of  the  river ;  and  that  the  settling 
tanks  of  the  petitioner  are  also  situated  on  the  banks  of  the  river, 
below  the  bluffs,  about  a  mile  from  the  cement  plant. 

That  the  proposed  rates  applicable  to  the  cement  company  aver- 
age 26.7  cents  per  1,000  gallons,  or  nearly  four  times  the  present 
rate ;  that  the  same  reasons  now  obtain  for  the  reduced  rate  to  the 
Cement  Company  that  were  stated  in  the  contract,  and  that  a 
special  rate  should  be  made  for  it  without  discrimination  on  ac- 
count of  such  reasons,  or  a  rate  should  be  established  for  plants 
situated  in  like  manner;  that  the  company  is  manufacturing  ce- 
ment which  is  a  basic  industry,  essential  to  building,  road  mak- 
ing, and  construetion  of  all  kinds,  and  it  is  against  public  policy 
that  a  greatly  increased  burden  should  be  placed  on  such  industry  • 
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that  an  examination  of  the  financial  schedule  filed  by  the  peti- 
tioner will  show  that)  after  eliminating  from  its  capital  $115,715.- 
38  listed  as  ^^ntangible  property/'  an  increase  of  25  per  cent  of 
the  present  schedules  would  yield  the  petitioner  an  adequate  re- 
turn on  its  investment;  that  the  accountants  of  the  Conmiission 
should  examine  the  petitioner's  bodu  to  determine  the  return  to 
which  it  is  entitled ;  and  that  such  rates,  and  no  more,  should  be 
granted  the  petitioner. 

On  April  11,  1919,  Jackson  county  filed  its  answer,  alleging 
that  the  petitioner  is  under  contract  with  the  county  to  furnish 
water  to  certain  of  the  charitable  institutions  of  the  county,  in 
part  through  mains  owned  by  the  coxmty ;  that  under  such  condi- 
tions and  the  character  of  service  rendered,  the  rates  charged  by 
the  county  are  not  too  low,  but  are  fully  compensatory;  that  the 
petitioner  is  using  a  certain  water  main  owned  by  the  county 
leading  from  Independence  to  the  County  Poor  Farm  for  supply- 
ing water  to  the  city  of  Lee's  Summit,  and  has  agreed  to  pay  $25 
per  month  for  the  use  of  said  pipe  line,  but  has  not  done  so;  and 
that  the  prayer  of  the  petition  should  be  denied. 

On  April  21,  1919,  the  Interurban  Water  Company  filed  its 
answer,  stating  that  it  neither  admits  nor  denies  the  allegations 
of  the  petition,  and  that  it  is  willing  to  abide  by  any  reasonable 
orders  of  the  Conmiission  in  the  premises. 

The  case  was  heard  before  a  member  of  the  Commission  at 
Kansas  City  on  March  26,  and  May  14,  1919,  and  before  the 
Commission  at  Jefferson  City  on  June  27,  1919.'  The  case  has 
also  been  argued  and  briefed  by  counsel  for  the  patties,  and  now 
comes  on  for  decision  upon  the  record  before  ua. 

2.  Jurisdiction. 

[1]  The  city  counselor  of  Independence  stated  in  the  argument 
of  the  case  that  he  did  not  question  the  right  and  power  of  the 
Commission  to  raise  the  rates  specified  in  the  franchise  granted 
the  petitioner  in  1918,  yet  it  is  alleged  in  the  city's  interpleas  and 
claimed  by  the  city  counselor  that  at  the  time  of  the  passage 
and  ratification  of  the  new  franchise  in  February  and  March, 
1918,  the  petitioner  represented  and  led  the  city  council  and 
voters  to  believe  that  there  would  be  no  increase  of  tke  rates 
specified  in  the  franchise, 
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This  contention  of  the  oitj  counselor  is  based  upon  certain  ad- 
vertisements which  appeared  in  the  newspapers  of  Independence 
in  favor  of  the  ratification  of  the  franchise,  wherein  it  was  stated 
that  the  rates  to  private  consumers  were  to  continue  the  same  as 
in  the  old  franchise.  While  this  statement  did  appear  in  some  of 
the  advertisements,  yet  it  was  plainly  stated  in  the  franchise  that 
the  existing  rates  should  continue  'Sintil  changed  as  provided  by 
law,"  and  the  franchise  having  also  been  printed  in  full  in  the 
newspapers  at  Independence  in  connection  with  the  notice  of  the 
election,  it  could  hardly  be  held  that  the  voters  were  deceived  in 
the  matter,  and  much  less  the  city  council,  as  it  had  passed  the 
franchise  ordinance  with  full  knowledge  of  all  of  its  provisions. 

We  should  seriously  consider,  of  course,  any  improper  conduct 
or  misrepresentation  by  the  petitioner  in  a  matter  of  this  kind, 
but  we  do  not  believe  that  there  was  any  intention^n  the  part  of 
the  petitioner  to  deceive  the  city  council  or  the  voters,  and  we  do 
not  think  that  the  above  statement  contained  in  the  advertise- 
ments is  sufficient  to  bar  the  power  of  the  state'  to  regulate  the 
rates  whenever  neoessary  to  secure  adequate  public  servica  It 
has  been  held  that  a  franchise  agreement  between  a  municipality 
and  puUio  utility  is  not  sufficient  to  bar  the  power  of  the  state, 
and  of  course  a  mere  statement  contained  in  an  advertisement  as 
in  this  case  could  not  have  greater  effect  than  a  frachise  agree- 
ment Be  United  R.  Co.  6  Mo.  P.  S.  G.  726,  6  Mo.  P.  S.  C.  67; 
St  Louis  V.  Public  Service  Commission,  —  Mo.  — y  P.U.R. 
1919C,  10,  207  S.  W.  799 ;  Kansas  City  R  Co.  v.  Kansas  City,  6 
Ma  P.  S.  0. 167 ;  Kansas  City  v.  Public  Service  Commission,  — 
Mo.  — ,  P.TJ.R.1919D,  422,  210  S.  W.  881;  Re  City  Water  Co. 
4  Mo.  P.  S.  C.  140,  P.U.R.1917B,  624;  State  ex  reL  Sedalia  v. 
Public  Service  Commission,  —  Mo.  — ,  P.U.R.1919C,  607,  204 
S.  W.  497 ;  Re  Missouri  Cent  Teleph.  Co.  6  Mo.  P.  S.  C.  7 ;  Ful- 
ton V.  Public  Service  Commission,  —  Mo.  — y  204  S.  W.  886. 

It  is  held  in  these  cases  that  it  is  our  duty  to  examine  the  facts, 
and,  if  the  franchise  rates  are  not  sufficient  to  enable  the  utility 
to  render  adequate  service,  then  the  public  interest  and  welfare 
demand  that  we  permit  an  increase  of  such  rates.  It  has  likewise 
been  held  that  the  rates  specified  in  contracts  between  publio 
utilities  and  their  patrons,  similar  to  the  contracts  between  this 
petitioner  and  the  city  of  Lee's  Summit,  the  Missouri  Portland 
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Cement  Company,  Jackson  county,  and  other  patrons,  are  sub- 
ject to  regulation  by  the  state  notwithstanding  such  agreements. 
Ee  Union  Electric  Light  &  P.  Co.  6  Mo.  P.  S.  0.  (1.  a)  496; 
Chicago,  B.  &  Q.  E.  Co.  v.  Nebraska,  170  TJ.  S.  57,  42  L.  ed.  948, 
18  Sup.  Ct  Eep.  518.  In  the  latter  case  the  Supreme  Court  of 
the  United  States  held :  "Usually,  where  a  contract,  not  contrary 
to  public  policy,  has  been  entered  into  between  parties  competent 
to  contract,  it  is  not  within  the  power  of  either  party  to  withdraw 
from  its  terms  without  the  consent  of  the  other.  And  the  obliga* 
tion  of  such  a  contract  is  constitutionally  protected  from  hostile 
legislation.  Where,  however,  the  respective  parties  are  not 
private  persona,  dealing  with  matters  and  things  in  which 
the  public  has  no  concern,  but  are  persons  or  corporations  whose 
ri^ts  and  powers  were  created  for  public  purposes,  by  legislative 
acts,  and  where  the  subject-matter  of  the  contract  is  one-  which 
affects  the  safety  and  welfare  of  the  public,  other  principles  ap- 
ply. Contracts  of  the  latter  description  are  held  to  be  within  the 
supervising  power  and  control  of  the  legislature  when  exercised 
to  protect  the  public  safety,  health,  and  morals,  and  that  clause 
of  the  Federal  Constitution  which  protects  contracts  from  legis- 
lative action  cannot  in  every  case  be  successfully  invoked.  The 
presmnption  is  that  when  such  contracts  are  entered  into  it  is 
with  the  knowledge  that  parties  cannot,  by  making  agreements  on 
subjects  involving  the  rights  of  the  public,  withdraw  such  subjects 
from  the  police  power  of  the  legislature." 

3.  The  Pacts. 

(1)  Securities  Outstanding. 

The  petitioner  was  organized  in  1892  and  purchased  the  In- 
dependence Waterworks  which  was  built  by  the  Independence 
Water  Company.  The  latter  company  issued  bonds  amounting  to 
approximately  $125,000.  A  committee  of  bondholders  bought 
the  property  at  a  foreclosure  sale  for  $62,300 ;  then  the  petitioner 
was  organized  to  acquire  and  operate  the  property.  For  the  pur- 
pose of  financing  extensions,  the  petitioner  issued  bonds  to  the 
amount  of  $100,000,  payable  twenty  years  after  August  1,  1893. 
Shortly  before  these  bonds  matured,  the  petitioner  was  authorized 
to  issue  bonds  to  the  amount  of  $200,000.  Of  this  amount 
$60,000  was  used  to  refund  the  maturing  bonds  in  like  amount, 
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the  balance  of  the  original  of  $100,000^  or  $40,000,  was  extended 
to  August  1,  1922,  which  is  also  the  date  of  maturity  of  the 
$200,000  bond  issue. 

There  is  now  outstanding  $40,000  of  the  original  $100,000, 
and  in  addition  $60,000,  that  was  exchanged,  making  a  total  of 
$100,000,  and  in  addition  to  this  amount  there  was  issued 
$92,000  in  bonds  to  finance  extensions  and  improvements,  making 
the  total  bonded  indebtedness  $192,000.  Notes  outstanding 
amount  to  $52,000,  making  a  total  of  bonds  and  notes  outstand- 
ing of  $244,000.  The  petitioner  issued  preferred  stock  to  the 
amount  of  $62,800,  the  price  that  tiie  bondholder's  conoanittee 
paid  for  the  property  under  the  foreclosure.  The  petitioner  also 
issued  $150,000  of  common  stock  on  which  it  has  never  received  a 
dividend ;  however,  no  proof  wds  offered  showing  that  any  of  the 
proceeds  of  this  stock  went  into,  the  property. 

(2)   Vahie  of  the  Property. 

E.  L.  Baldwin,  of  the  firm  of  Bums  &  McDonnell,  appraised 
the  property  for  the  company ;  and  submitted  in  evidence  exhibit 
No.  9,  which  is  known  as  the  1913-1914  appraisal,  and  exhibit 
No.  10,  which  is  known  as  the  1919  appraisal.  Exhibit  No.  9 
shows  an  estimated  cost  of  reproduction  as  at  July,  1913,  of 
$503,379.18,  including  estimated  "going  value"  to  the  amount  of 
$63,922,  and  cost  of  reproduction  less  accrued  depreciation  of 
$456,087.39 ;  including  estimated  "going  value"  to  the  amount  of 
$63,922.  Exhibit  No.  9  also  shows  an  estimated  reproduction 
cost  as  at  March,  1914,  of  $451,949.13,  including  estimated 
"going  value"  of  $56,861,  and  reproduction  cost  less  accrued  de- 
preciation of  $405,678.46,  including  estimated  "going  value"  of 
$56,861. 

Exhibit  No.  10  shows  an  estimated  reproduction  cost  as  at 
April,  1919,  of  $378,865.20,  including  'T)usiness  development" 
to  the  amount  of  $35,000  and  reproduction  cost  less  accrued  de- 
preciation of  $328,874.90,  including  "business  development"  to 
the  amount  of  $35,000.  The  1919  appraisal  is  based  on  the 
average  cost  for  material  and  labor  for  the  ten-year  period  ended 
1916.  The  appraisal  as  of  July,  1913,  includes  the  property  of 
the  Interurban  Water  Company;  but  the  appraisals  as  of  March, 
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1014,  and  Apri],  19 19,  do  not  include  the  propeirtj  of  the  Inter- 
urban  Water  Company. 

The  Commission's  engineers  have  not  made  an  appraisal  of 
the  petitioner's  property,  but  Mr,  Harrop,  chief  engineer  for  the 
Commission,  examined  the  report  of  Burns  &  McDonnell  and  tes- 
tified that  in  his  opinion  $326,000  would  be  the  fair  present  value 
of  the  property  for  rate-making  purposes. 

This  Conmiission  has  also  formally  valued  the  property  of  the 
water  companies  for  rate-making  purposes  in  the  cities  of  Jeffer- 
son City,  Sedalia,  and  Springfield,  in  this  state,  and  as  these  cities 
are  of  substantial  size  and  the  conditions  therein  are  somewhat 
comparable  with  Independence,  we  have  examined  our  valuations 
in  these  cases  for  comparative  purposes;  Ke  City  Water  Co.  4 
Mo.  P.  S.  C.  140,  P.U.E.1917B,  624;  Re  Capital  City  Water  Co. 
6  Mo.  P.  S.  C.  619;  Springfield  City  Water  Co.  v.  Springfield,  7 

Mo.  P.  S.  C. .    The  number  of  miles  of  water  mains  in  each 

city,  with  the  value  placed  on  the  property  of  the  company  by  the 
Commission,  including  the  value  per  mile  of  mains,  will  appear 
from  the  following  table: 

Comparison  of  Rate-Making  Value  of  Water  Utilities. 


Value. 


I  Value  per 

Mile 
'   of  Mains. 


Jefferson  Oity 

Sedalia    

Springfield   . . . 
Average    


$360,000; 

600,0001 

1,185,000! 

I 


$15,660 
12,550 
10,110 
12,770 


The  value  per  capita  fixed  by  the  Conmiission  in  the  Jefferson 
Oity,  Sedalia,  and  Springfield  cases,  will  also  appear  from  the 
following  table: 


And  the  reprodnction  cost  of  the  property  of  the  water  com- 
panies at  Jefferson  Oity,  Sedalia,  and  Springfield,  as  reported  bv 
the  engineers  of  this  Commission  in  the  above  cases,  will  appear 

from  the  following  tables : 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


608  MISSOUBI  PUBLIC  SERVICE  COMBHSSION. 

Comparison  of  Appraisals  of  WaUr  Utilities  Made  by  the  Engineers  of  the 

Commission. 


Jefferson  City 

Sedalia    

Springfield   . . 
Average 


Miles  of 
Mains. 


23.a 

39.8 

117.0 


Reproduc- 
tion 
Cost  New. 


$339,042 

526,091 

1,190,473 


Reproduc- 
tion Cost 
per  Mile  of 
Mains, 


$14,700 
13,200 
10,160 
12,687 


Population. 


Jefferson  City 

Sedalia    

Springfield   .. 
Average 


11,850 

17,882 
35,201 


Reproduc- 
tion 
Cost  New. 


Reproduc- 
tion  Cost 
per  Capita. 


$339,042 

526,091 

1,190,473 


$28.60 
29.50 
33.80 
30.63 


There  are  40.75  miles  of  mains  in  the  transmission  and  dis- 
tribution systems  of  the  petitioner.  The  lowest  value  per  mile  of 
mains  fixed  by  the  Commission  for  rate-making  purposes  in  the 
above  cases  was  $10,110  in  the  Springfield  case,  and  this  figure 
applied  to  40.75  miles  amounts  to  $411,928.  The  lowest  repro- 
duction cost  per  mile  of  mains  as  reported  by  the  Commission's 
engineers  in  the  above  cases  was  $10,160  in  the  Springfield  case, 
and  this  figure  applied  to  40.75  miles  amounts  to  $414,020. 

The  Bums  &  McDonnell  report  further  shows  the  reproduction 
cost  to  be  $343,865,  and  the  reproduction  cost  less  accrued  de- 
preciation to  be  $293,875,  both  exclusive  of  "development  cost ;" 
and  we  think  from  all  the  evidence  that  these  amounts  are  fair 
and  conservative.  We  also  think  that  the  amount  of  $325,000, 
fixed  by  Mr.  Harrop  in  his  testimony  as  the  fair  present  value  oi 
(he  property,  tangible  and  intangible,  of  the  Independence  Water- 
works Company  for  rate-making  purposes,  is  fair  and  reasonable, 
and  we  will  tentatively  fix  the  value  accordingly  as  of  date  April 
30,  1919,  the  date  of  the  Burns  &  McDonnell  appraisal.  This 
value  is  unquestionably  fair  to  the  consumers  and  was  accepted 
by  counsel  for  the  petitioner  at  the  hearing.  We  fed,  however, 
upon  the  record  now  before  us  tiiat  we  should  fix  this  sum  aa  a  ten- 
tative value  for  the  purposes  of  this  case  only, 
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(8)  Revenues  and  Expenses. 
(1)  Independence  Waterworks  Company. 

The  profit  and  loss  statement  of  the  petitioner  for  the  year 
1918  shows  gross  operating  income  of  $58,941.61  and  operating 
expenses,  ezchisiye  of  depreciation  and  donations  and  charity, 
$60,298.18,  leaving  $8,648.43  available  for  depreciation,  return, 
surplus,  and  contingencies. 

The  Commission's  accountants  checked  the  petitioner's  rev- 
enues and  expenses  for  the  year  1918  and  for  the  three  months 
ended  March  81,  1919,  and  found  it  necessary  to  make  certain 
adjustments  in  the  figures  shown  by  the  petitioner's  books.  These 
adjustments  were  fully  explained  in  their  report  and  at  the  hear- 
ing of  the  case.  The  report  of  the  Commission's  accountants 
shows  net  operating  revenues  for  the  year  1918  of  $53,058.16, 
and  operating  expanses,  exdusive  of  depreciation,  $47,884.66, 
leaving  $5,168.50  available  for  depreciation,  return,  surplus,  and 
contingencies,  and  shows  net  operating  revenues  for  the  three 
months'  period  eoAeA,  March  31, 1919,  of  $12,256.56,  and  operat* 
ing  expenses  exclusive  of  depreciation,  $11,967.26,  leaving  $280.- 
30  available  for  depreciation,  return,  surplus,  and  contingencies. 

The  question  was  raised  as  to  the  proper  disposition  of  $1,343.- 
47,  classified  as  nonoperating  revenue.  The  details  of  this 
amoimt  are  as  follows: 

1.  Taps  and  services   \ $   371.63 

^   ^dTsnoe  to  inventory  800.00 

^.   -EJi-xor— depreciation • .  81.67 

^.   JRenta — other  structures  » . . .  57.36 

i  Immt^T^^ 532.92 

^1,343.47 

^"^  appears  that,  when  proper  charges  were  made  against  item 

"^a  1,  liere  would  have  been  a  deficit  of  approximately  $130,  in- 

stead  of  a  profit  of  $371.53  as  shown  above.    Item  No.  1  is  purely 

//(^noperating  revenue.    The  proper  disposition  of  item  No.  2  is 

^xne^vJiat  doubtfuL    Whether  it  is  included  or  excluded  from 

Ojf>e2-a.tiiig  revenue,  the  final  result  will  not  be  materially  changed. 

jve  ^^vili^  however,  increase  net  earnings  by  this  amount  of  $300. 

tem.    ItSTo.  8  is  purely  a  surplus  adjustment    Item  No.  4  is  the 

^t  I>x^cx5eeds  received  from  the  rent  of  a  cottage  to  the  petitioner's 
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engineer.  As  this  item  is  so  closely  associated  with  furnishing 
service,  and  the  cottage  is  included  in  the  inventory  and  ap- 
praisal of  the  petitioner's  property,  we  will  add  $57.35  to  the  pe- 
titioner's net  earnings.  Item  No.  6  is  interest  received  on  invest- 
ments outside  of  the  business,  and  is  purely  nonoperating  rev- 
enue. We  will  therefore  add  items  2  and  4,  and  increase  the 
amount  available  for  depreciation,  return,  surplus,  and  con- 
tingencies for  1918  from  $5,168.50  to  $5,525.85. 

[2,  3]  We  think  that  the  proper  annual  depreciation  allowance 
in  this  case  would  be  $5,160,  or  1.5  per  cent  on  $844,000,  the  es- 
timated reproduction  cost  new  pf  the  prc^rty,  and  that  7  per 
cent  on  the  value  of  $325,000,  or  $22,750,  would  be  a  reasonable 
allowance  for  annual  return  on  the  investment,  and  for  surplus 
and  contingencies. 

On  the  basis  of  the  above  allowanoe  for  depreciation,  it  appears 
that  the  petitioner's  earnings  for  the  year  1918  for  return,  sur- 
plus, and  contingencies  amounted  to  only  $365.85;  that  the 
amount  by  which  it  failed  to  earn  7  per  oent  on  the  value  of 
$325,000  was  $22,384:.15 ;  and  that  its  earnings  for  the  three 
months  ended  March  31, 1919,  were  considerably  worse.  It  also 
appears  from  the  petitioner's  schedule  "E"  and  our  deductions 
that  the  petitioner's  earnings  for  the  years  1914,  1915,  1916, 
1917,  and  1918  were  as  follows: 


1914. 


1915. 


Total  operating  revenue  $44,445.7 5  ;$42,S37.35 

Operating  expenses,  in-  | 

eluding  taxes  but  ex-  j 

elusive  of  depreciation  $24,971.36 1$20,476.56 

Amount  available  for 
depreciation  return, 
surplus,  and  contin- 
gencies   $19,484.39  $22,860.79 

Annual  allowance  to  i 
OQver  depreciation  . . .  |       $4,743         $4,806 

Amount  fivailable  for. 
return,  surplus,  and' 
contingencies    $14,741.39 


1916. 


Value  of  tbe  property  . 

Per  cent  return  on 
above  values  available 
for  return,  surplus, 
and  contingencies  . . . 


$297,194 


4.86 


$17,564.79 
$301,383 

5.83 


$47y434.63 
$24,045.64 

$23,388.99 
$4,896 

$18,492.99 
$807,430 

6.01 


1917. 


$49,683.63 
$30,264.02 

$19„419.46 
$5,078 

$14,341.46 
$319,543 

4.50 


1918. 


$54,297.40 
$50,459.18 

$3,838.22 
$5,160.00 


$1,821.78 

(deficit) 
$326,000 


1,321.78 
(deficit) 
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As  stated  above,  the  report  filed  by  the  Commission's  account- 
ants shows  that  there  was  $365.85  availably  for  return,  aurplus, 
and  contingencies,  instead  of  a  deficit  of  $1,321.78  shown  above. 

(2)  The  Interurban  Water  Company. 

[4]  Thus  far  we  have  been  considering  the  petitioner,  Inde- 
pendence Waterworks  Company,  alone,  but  to  reach  a  fair  con- 
dusion  in  the  case  it  is  necessary  to  also  consider  the  Interurban 
Water  Company  and  the  results  of  its  operations. 

The  Interurban  Water  Company  was  organized  in  June,  1911, 
for  the  reason  that  the  bond  mortgage  of  the  petitioner  provides 
that  its  then  existing  property  and  all  acquisitions  shall  come 
under  that  mortgage.  This  latter  company  being  unable  to  raise 
money  for  extensions  on  a  second  mortgage,  the  Interurban  Water 
Company  was  organized  to  finance  certain  necessary  extensions  in 
Jackson  county.  The  Interurban  Water  Company  is  merely  a 
distributing  company  all*  of  the  capital  stock  of  which  is  owned  by 
the  holders  of  the  majority  of  the  stock  of  the  petitioner.  Tfhe 
lines  of  the  Interurban  Water  Company  contact  with  ttose  of 
the  petitioner  at  the  comer  of  Washington  park  and  Northern 
boulevard,  about  i  mile  south  of  Van  Horn  road,  and  serve  sub- 
urban territory.  The  actual  expenditures  on  the  plant  of  the  In- 
terurban Water  Company,  as  stated  by  the  petitioner's  .repre- 
sentative, total  $22,000  for  meters,  hydrants,  pipe  line,  furniture, 
and  fixtures,  being  all  of  the  plant  that  this  Company  owiis. 

The  operating  revenue  of  the  Interurban  Water  Company  for 
the  year  1918  was  $7,412.02;  the  operating  expenses,  exclusive 
of  interest  and  depreciation,  was  $3,324.08,  leaving  $4,087.94 
available  for  depreciation,  return,  surplus,  and  contingencies. 
The  annual  depreciation  allowance  on  the  basis  of  1.5  per  cent  on 
$22,000  amounts  to  $330.  This  amount  deducted  from  $4,087.- 
94  leaves  $3,767.94,  which  is  equivalent  to  17.1  per  cent  for  re- 
turn, surplus,  and  contingencies  on  $22,000. 

It  will  be  shown  later  in  this  report  that  the  Interurban  Water 
Company  has  been  getting  water  at  less  than  cost.  The  relation- 
ship between  the  petitioner  and  the  Interurban  Water  Company 
is  so  ol^e  that  for  all  practical  purposes  the  earnings  of  tbeioom- 
bined  properties  should  be  considered  in  any  rate  adjtfs^ixi^nt^! 
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(3)  Bmdts  of  Operating  the  Combined  Properties. 
Combining  the  results  of  operating  both  properties  we  have: 

1918. 

Operating  revenues  Independence  Waterworks  Company $  53,410.51 

Operating  revenues,  Interurban  Water  Company   7,412.02 

Total  operating  revenues $  00,822.53 

Operating  expenses,  including  depreciation,  Independence  Water- 
works Company  %  53,044jM 

Operating  expenses,  including  depreciation,  Interurban  Water 

Company 3,654.08 

Total  operating  expenses    $  56,608.74 

Earnings  available  for  return,  surplus,  and  contingencies 4,123.70 

Fair  present  value  of  property  of  Interurban  Water  Company  . .       22,000.00 
Fair  present  value  of  property  of  Independence  Waterworks  Com- 
pany  325,000.00 

Total  fair  present  value <. $347,000.00 

Seven  per  cent  on  above  value 24,290.00 

Deficit  in  earnings  below  7  per  cent  <m  $847,000  in  1918  ......       20,166.21 

Increase  in  operating  revenue  of  1918,  necessary  to  earn  7  per 
cent  on  $347,000 33.4% 

(4)  Free  Water. 

'Die  ioUowing  table  compiled  from  the  petitioner's  records 

shows  that  approximately  11.7  per  cent  of  the  total  water  {Nimped 

is  distributed  free  of  charge.    The  cost  of  pumping,  purifying, 

and  distributing  this  free  water,  exclusive  of  return,  surplus,  and 

contingencies  is  not  less  than  $6,200. 

Gallons. 

Totol  Water  Pumped 404,688,000 

Salet: 

Metered  consumers  ... 203,374,200 

Flat  rate  consumers 40,000,000 

City  fire  hydrants 3,400,000 

Total  sales   246,774,200 

Free  Service: 

City  of  Independence 

100  flush  tanks  (Est.)  40,000,000 

Flushing  streeU  (Est.)  200,000 

City  hall  (Est.)  200,000 

Fire  station  (Est.)  36,000 

light  plant  (Est.)  6,316,800 

Cemetery  (Est.) 116,600 

Totol  city    46,868,400 

Owen  Stock  Farm  (Est.)      300,000 

Dr.  Holcomb  Oak  Grove    (Est.)      60,000 

Company  anployees   (6)    (Est.)      250,000 

Total  free  flenriee  47,468,400 

Used  by  company  (Est.)      18,000,000 

Total  aectnuited   for .< 812,242,600 

Lost  and  unaccounted  for , . .  • 02,446,400 

Per  cent  6f  lose 22.8 

P.UJL1919E. 
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It  apl^ears  that  ^  financial  (xmditio!!!  of  the  city  of  IiMiepend- 
ence  is  such  that  it  is  not-  practicable  to  impose  incoreaaed  water 
rates  on  it  for  the  service  now  rendered  free. 

4.  Present  Bates  in  City  of  Independence. 

(1)  Pvhlic  Service. 

For  the  first  85  fire  hydrants  the  city  of  Independence  pays  to 
the  company  $4,000  annually. 

For  all  fire  hydrants  in  addition  to  the  fir^t  85  the  city  pays  the 
company  $40  annually  for  each  additional  hydrant. 

For  all  water  used  for  flushing  gutters,  sewers,  and  for  sprin- 
kling streets  the  company  furnishes  free  of  charge  in  quantity  not 
to  exceed  182,000  gallons  of  water  per  year,  multiplied  by  the 
number  of  fire  hydrants  rented  hy  the  city  during  one  year. 

Water  for  three  public  drinking  fountains  for  man  and  beast 
is  furnished  free. 

'    Water  for  the  city  hall  and  all  offices  occupied  for  dty  pur- 
poses is  furnished  free. 

(2)  Commercial  Service. 

(a)  Meier  Bales  for  8maXL  Consumers. 

Meters  furnished  and  maintained  by  the  company  are  charged 
for  at  the  rate  of  25  cents  per  month. 

Meters  of  an  approved  kind  and  style,  at  option  of  consumer, 
may  be  furnished  and  maintained  by  consumer. 

The  minimum  water  rate  is  $6  per  year,  for  which  the  con- 
sumer is  allowed  24,000  gallons  of  water.  The  rate  per  1,000 
gallons  is  25  cents. 

(b)  Industrial  Meter  Boies  for  Large  Consumers. 

When  the  amount  of  water  consumed  in  any  one  month  is 
more  than  10,000  gallons,  the  rate  shall  be,  for  the 

Firtt        10,000  gallons  26  ^  per  1,000  gallons 

Seeond     10,000  gallgns 22  ^  per  1,000  gallons 

Third        10,000  gallons 20  #  per  1,000  gallons 

Fourth     10,000  gallons  18  ^  per  1,000  gallons 

Fifth        10,000  gallons  16  #  per  1,000  gallons 

Second     60,000  gallons  16  i  pet  1,000  gallons 

Second    100,000  gallons 14  #  per  1,000  gallons 

Third      100,000  gallons 12  #  per  1,000  gallons 

Fourth   100,000  gallons 10  ^  per  1,000  gallons 

Fifth      100,000  gallons  09.5^  per  1,000  gallons 

Second    500.000  gallons  09  #  per  1,000  gallon^ 
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i  f>v;eaich  additional  1,000  gglloixs  in  azoew  of  1,000,000  gal- 
lons pdr  month  the  rate  ahall  be  8  oents. 

5.  Proposed  Bates  in  City  of  Independence. 

(1)  Pvblic  Service. 

^,  For  the  first  85  fire  hydrants  the  city  of  Independence  would 
pay  to  the  company  annually  $4,000. 

Fox  ^11  hydrants  in  addition  to  the  first  85  the  city  would  pay 
to  the  company  $40  annually  for  each  additional  hydrant. 

The..<H>i^P&^y  would  furnish,  free  of  charge,  all  water  used  for 
flu^bi^g,  ^tters,  sewers,  and  for  sprinkling  streets,  in  quantity 
not  to: exceed  182,500  gallons  per  year,  multiplied  by  the  number 
of  fii:e  hydrants  rented  by  the  city  during  one  year. 

.Water,  up  to  1,000,000  gallons  per  annum,  in  the  aggregate, 
would  be  furnished  free  for  three  public  drinking  fountains  for 
man  and  beast ;  for  the  city  hall  and  all  offices  occupied  for  city 
purposes;  for  the  municipally  owned  cemetery;  and  for  public 
parks  under  the  control  of  the  city.  All  water,  for  the  purposes 
set  out  above,  in  excess  of  1,000,000  gallons  per  annum,  is  to  be 
paid  for  at  the  regular  industrial  meter  rates. 

Water,  for  the  municipally  owned  and  operated  electric 
light  plant  ia  to  be  furnished  free;  provided  a  meter  is  placed  on 
the  serviee  and  all  water  used  in  excess  of  6|  gallons,  multiplied 
by  the  number  of  kilowatt  hours'  output  of  current  in  any  one 
month,  is  paid  for  at  the  rate  eharged  regular  industrial  water 
consumera. 

(2)  Commercial  Service. 

(a)  Meter  Rates  for  SmM  Consumers. 

Meters  furnished  and  maintained  by  the  company  would  be 
charged  for  at  the  rate  of  25  cents  per  month. 

Meters  pf  an  approved  kind  and  style,  at  option  of  the  consum- 
er, may  be  furnished  and  maintained  by  consumer. 

The  minimum  water  rate  would  be  $2.25  per  quarter  year,  for 
which  the  consumer  would  be  allowed  6,000  gallons  of  water. 

The  ratfe  per  1,000  gallons  would  be  37.5  cents. 
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(b)  Indugtrici  Meter  tMee  for  Large  Consumers. 

When  the  amottnt  of  water  conBiuned  in  any  one  month  is  more 
than  10,000  gallons^  the  rate  shall  be,  for  the 

FirBt  10,000  galloM 376  f  per  1,000  gallons 

Second  10,000  gallons 33    i^  per  1,000  gallons 

Third  30,000  gallons 30     ^  per  1,000  gallons 

Fourth  10,000  gallons 27     ^  per  1,000  gallons 

Fifth  10,000  gallons 24    #  per  1,000  gallons 

SiK^nd  50,000  gallons 225  4  per  1,000  gallons 

Second  ^  100,000  gallons 21     #  per  1,000  gallons 

Third  100,000  gallons 18    i  per  1,000  gaUons 

Fourth  100,000  gallons 15     ^  per  1,000  gallons 

Fifth  100,000  gallons 1425^  per  1,000  gallons 

Second  500,000  gallons 135  4  per  1,000  gaUons 

For  each  additional  1,000  gallons  in  excess  of  1,000,000  gal- 
lons per  month  the  rate  shall  be  12  cents. 

6.  Present  Bates  in  Suburbaof^  Territory. 

(1)  Commercial  Service. 

(a)  Meter  Bates  for  Small  Consumers. 

The  minimum  rate  is  $3  per  quarter  year,  for  which  the  com- 
pany  fuiHishes  and  maintains  the  meter  and  allows  the  consumer 
^^^OO  gallons  of  water. 

^ii^  rate  per  1,000  gallons  above  the  minimum  amoimt  of 
-^^Oo   gallons  per  quarter  is  85  cents. 

(b)  Meter  Bates  ior  Large  Consumers. 

J^  Per  Month. 

Sv^o^^^  10,000  gallons  35^  per  1,000  gallons 

J,^  i^-^'^^  10,000  gallons 32#  per  1,000  gallons 

v>x^^^J-  10,000  gallons 30^  per  1,000  gallons 

S>:r't;5r^^*^  10,000  gallons  28#  per  1,000  gallons 

S^^^^^  10,000  gallons 25#  per  1,000  gallons 

v!^<ic^5^"'C^  60,000  gallons 24^  per  1,000  gallons 

ih?^  1  :^^^^  100,000  gallons 22#  per  1,000  gallons 

v,?\^^^C2:  100,000  gallons 20^  per  1,000  gallons 

S^t|^5^*^  100,000  gallons  18^  per  1,000  gallons 

^^^^^^J-  100,000  gallons W  per  1,000  gallons 

^^^^  600,000  gallons  16#  per  1,000  gallons 

tl^  ^"■^^^::^  account  of  the  sparsely  settled  community  and  the  fact 
j.^     "^  no  revenue  is  received  to  correspond  to  the  fire  hydrant 

^w    ^^^^*=^ue,  the  rates  are  necessarily  higher  than  those  in  Independ- 
^^Xj-^^     Missouri. 
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(c)  Special  Coniraets. 

Contract  with  the  Union  Sand  &  Material  Company  made 
March  18, 1909,  at  a  rate  of  7  cents  per  1,000  gallons  flat 

This  rate  was  made  in  consideration  of  the  fact  that  the  water 
was  taken  at  a  low  head  point  near  the  River  Pumping  Station, 
where  only  one  pnmpage  was  necessary,  and  their  agreement  to 
pay  a  minimum  amount  of  $1,200  per  year  and  the  advancement 
of  cost  of  construction  of  the  necessary  supply  pipe  line. 

Contract  with  the  Jackson  county  court  dated  Decemher  13, 

1911,  to  supply  water  to  Jackson  County  Hospital. 

The  county  agrees  to  pay  a  minimum  of  $65.95  for  whidi  it  is 
allowed  620,000  gallons. 

For  all  water  over  620,000  gallons  up  to  1,500,000  gallons  . . . .  8^  cents 
For  all  water  over  1,500,000  gallons  up  to  2,500,000  gallons  ....  8  oents 
For  all  water  over  2,500,000  gallons  actually  used 7     cents 

The  considerations  were  that  the  county  take  a  TniTiiTnnnn 
amount  of  $65.95  and  the  company  build  the  necessary  lines  to 
connect  with  line  built  by  county  to  point  near  limits  of  city  of 
Independence. 

Contract  with  the  Interurban  Water  Company  dated  June  1, 

1912,  a  subsidiary  company  of  the  Independence  Waterworks 
Company,  that  owns  the  distributing  system  and  supplies  water 
for  fire  protection  and  domestic  purposes  to  the  territory  lying 
between  Independence  and  Kansas  City  and  known  generally  as 
Fairmount  and  Mount  Washington  and  vicinity. 

Per  Month. 

First  10,000  gallons  25  ^  per  1,000  gallons 

Second  10,000  gallons  18^^  per  1,000  gallons 

Third  10,000  gallons  18  4  per  1,000  gallons 

Fourth  10,000  gallons  16  i  per  1,000  gallons 

Fifth  10,000  gallons  15  t  per  1,000  gallons 

Second  60,000  gaUons  14  ^  per  1,000  gallons 

Second  100,000  gallons  11  <(  per  1,000  gallons 

Third  100,000  gallons  10  4  per  1,000  gallons 

Fourth  100,000  gallons  9^(^  per  1,000  gallons 

Fifth  100,000  gallons  9  ^  per  1,000  gallons 

Next  1,000,000  gallons  84^  per  1,000  gallons 

Next  1,000,000  gallons  8  ^  per  1,000  gallons 

Next  1,000,000  gallons  71^^  per  1,000  gallons 

For  each  additional  1,000,000  gallons  or  fractional  part  there- 
of, 7  cents  per  1,000  gallons. 
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Contract  with  city  of  Lee's  Summit,  voted  upon  November  28, 
1915. 

Minimum  water  bill  $65.95  per  month,  with  an  allowance  of 
620,000  gallons. 

For  aU  water  over  620,000  gallons  up  to  1,500,000  gallons  ....  81  cents 
For  all  water  over  1,500,000  gallons  up  to  2,500,000  gallons  ....  8  cents 
For  all  water  over  2,500,000  gallons    7    cents 

7.  Proposed  Bates  in  Svbvrban  Territory. 
(1)  Commercial  Service, 

(a)  Meier  Bates  for  Small  Consv^mers. 

The  minimum  rate  would  be  $4  per  quarter  year,  for  which 
the  company  would  furnish  and  maintain  the  meter  and  allow  the 
consumer  6,200  gallons  of  water. 

The  rate  per  1,000  gallons  above  the  minimum  amount  of  6,200 
gallons  per  quarter  would  be  52^  cents. 

(b)  Meter  Bates  for  Large  Consumers: 

l^er  Month. 

First  10,000  gallons 626  per  1,000  gallons 

Second  10,000  gallons 48    per  1,000  gallons 

Third  10,000  gallons 45    per  1,000  gallons 

Fourth  10,000  gallons 42     pCr  1,000  gallons 

Fifth  10,000  gallons 375  per  1,000  gallons 

Second  60,000  gallons  .^  « 36    per  1,000  gallons 

Second  100,000  gallons 33     per  1,000  gallons 

Third  100,000  gallons 30    per  1,000  gallons 

Fourth  100,000  gallons 27    per  1,000  gaHons 

Fifth  100,000  gallons 24    per  1,000  gallons 

Second  600,000  gallons 225  per  1,000  gaUons 

On  account  of  the  sparsely  settled  community  and  the  fact  that 
no  revenue  is  received  to  correspond  to  the  fire  hydrant  revenue, 
the  rates  are  to  be  higher  than  those  in  Independence,  Missouri. 

Th  proposed  rates  for  the  Jackson  County  Hospital  and  for  the 
city  of  Lee's  Summit  are  as  follows : 

Minimum  water  bill  $98.90,  with  an  allowance  of  620,000 
gallons. 

For  all  water  over  620,000  gallons  up  to  1,600,000  gallons  ...  12 J  cents 
For  all  water  over  1,500,000  gallons  up  to  2,500,000  gallons    ...  12    cents 

For  all  water  over  2,500,000  gallons  actually  used 10^  cents 

P.U.R.1919E. 
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The  proposed  rate  for  the  Interurban  Water  Company  is  as 

follows : 

Per  Month. 

First       10,000  gallons 37|#  per  1,000  gallons 

Second     10,000  gallons 27}i^  per  1,000  gallons 

Third       10,000  gallons   27  4  per  1,000  gallons 

Fourth    10,000  gallons  24  <^  per  1,000  gallons 

Fifth       10,000  gallons 22i<J  per  1,000  gallons 

Second     50,000  gallons  21  i^  per  1,000  gallons 

Second  100,000  gallons 16i^  per  1,000  gallons 

Third     100,000  gallons  15  ^  per  1,000  gallons 

Fourth  100,000  gallons 14^^  per  1,000  gallons 

Fifth     100,000  gallons  13i^  per  1,000  gallons 

Next       1,000,000  gallons  12|<(  per  1,000  gallons 

Next       1,000,000  gallons 12  4  per  1,000  gallons 

Next       1,000,000  gallons  11^^  per  1,000  gallons 

For  each  additional  1,000,000  gallons  or  fractional  part  there- 
of, lOi  cents  per  1,000  gallons. 

8.  Cod  of  the  Service. 

The  average  price  per  thousand  gallons  sold  and  the  average 
price  per  thousand  gallons  pumped  are  shown  by  the  following 
table: 


Operating  Revenues: 

19] 
GaUons 

8. 
Amount. 

AyeTtLge  per 
M   (Cents) 

Commercial  metered  sales   

142,494,691 
40,000,000 
17,849,790 
26,553,166 
3,168,870 
12,000,000 
1,307,640 

$37,760.87 

3,283.38 

1,253.07 

2,333.84 

831.64 

960.00 

842.27 

26.43 

Commercial  flat  rate  sales   

Missouri  Portland  Cement  Co.   .... 
Jackson  County  Home  ............. 

8.28 
7.02 
8.78 

Lee's  Summit 

26.24 

Interurban  Water  Company  ........ 

Miscellaneous  sales    • 

8.00 
26  18 

Municipal  fire  hydrants 

243,374,156 
3,400,000 

^46,765.07 
$6,451.11 

19.21 

Operating  Ecrpensea: 
Production — Pumping. 
Labor   

246,774,156 
404,688,000 

$53,216.18 

$4,579.97 

21,032.07 

627.88 

2,016.10 

501.67 

2,362.20 

26.53 

1  13 

Fuel  and  Energy   

5  20 

Supplies  and  expenses 

0.16 

Maintenance ., 

0  50 

Purification, 

Labor    

0  12 

Supplies  and  expenses 

0  58 

Maintenance   

0.01 

Total  production 

404,688,000 

$31,146.42 
4,336.27 
1,751.05 
4,846.05 
4,291.38 
1,613.49 
5^60.00 

7.70 

Distribution  

1.07 

Commercial  new  business 

043 

General   

1  20 

Undistributed 

1  on 

Taxes    

0  37 

Depreciation    

1  28 

404,688,000 

$53,044.00'         13.11 
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An  examination  of  the  above  table  shows  thai 
of  water  per  thousand  gallons  pumped  is  13.11  o 
return  on  the  fair  value  of  the  property. 

9.  ConcliLsion. 

Section  82  of  the  Public  Service  Oommissii 
"Sec.  82  .  .  .  After  a  hearing  and  after  si 
tion  as  shall  have  been  made  by  the  Commissii 
agents,  examiners  or  inspectors,  the  Oommissi< 
limits  may,  by  order,  fix  the  maximum  price  of  j 
water,  not  exceeding  that  fixed  by  statute.  .  . 
by  the  Commission  under  this  article  shall  be  th< 
to  be  charged  ...  for  gas,  electricity  or  wi 
determining  the  prices  to  be  charged  for  gas,  ele 
the  Commission  may  consider  all  facts  which  in  i 
any  bearing  upon  a  proper  determination  of  the  < 
not  set  fordi  in  the  complaint  and  not  vnthin  th( 
tained  therein,  with  due  regard  among  other  thin, 
average  return  upon  capital  actually  expended  i 
sity  of  making  reservations  out  of  income  for 
tingendes."     [Laws  1913,  p.  618.] 

It  is  clear,  under  the  provisions  of  this  stat 
dence,  that  the  petitioner's  present  rates  are  im 
and  unreasonable,  and  that  it  is  entitled  to  re 
STipra,  the  net  earnings  on  the  combined  prope 
tioner  and  the  Interurban  Water  Company  for  th 
below  a  7-per  cent  return  on  the  combined  valu< 
$20,166.21,  and  that  the  increase  in  revenue  i 
duce  a  7-per  cent  return  on  the  combined  vain 
per  cent.  It  also  appears,  supra,  that  the  net  rei 
of  the  petitioner's  property  alone  for  the  last  fi^ 
as  follows:  1914,  4.86  per  cent;  1915,  5.83  per 
per  cent;  1917,  4.60  per  cent;  1918,  ife  of  1  p< 
for  1919  the  earnings  will  be  still  less. 

The  petitioner  asks  a  60  per  cent  increase  in  a 
cepting  fire  hydrant  rentals  and  meter  rentals ;  I 
pf  88.4  per  cent  in  its  operating  revenue  above  1 
yield  a  return  of  approximately  7  per  cent  on  $3 
of  its  property,  we  will  permit  the  petitioner  1 
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schedule  of  rates,  as  provided  in  the  order  herein,  which  will  iiar 
crease  the  operating  revenues  of  the  petitioner,  Independence 
Waterworks  Company,  approximately  33.4  per  cent  per  annum 
above  the  revenues  of  1918,  and  equitably  apportion  the  new  rates 
between  the  various  classes  of  its  consumers.  This  increase  will 
amount  to  $18,124.44  per  annum.  The  petitioner  will  also  file 
with  the  Commission  sufficient  consumers'  data  to  enable  the 
Commission  to  compute  the  additional  revenue  which  will  be  de- 
rived from  the  new  rates,  and  the  Commission  reserves  the  right 
to  reject  or  modify  said  schedule  or  prescribe  a  new  schedule  of 
its  own. 

[5]  We  think  that  under  ordinary  oonditipn^  the  city  of  In- 
dependence should  be  required  to  pay  a  just  rate  for  the  water 
furnished  free  to  it,  but  in  view  of  the  jBnancial  condition  of  the 
city,  we  will  not  disturb  the  arrangement  bejbween  the  petitioner 
and  the  city  in  relation  to  free  service,  at  least  during  the  tem- 
porary period  covered  by  our  order  herein.  In  all  other  respects, 
discrimination  as  far  as  possible  should  be  eliminated  in  the  new 
schedule  to  be  filed  herein  to  the  end  that  each  pf  tl^  petitioner'd 
patrons  may  be  treated  fairly  and  not  be  reqHired  to  pay  more 
than  his  just  proportion  for  the  service. 

Inasmuch  as  the  petitioner's  present  high  operating  costs  may 
decrease,  we  will  also  permit  the  new  schedule  providing  for 
the  increased  rates  to  be  effective  for  a  temporary  period  of 
thirteen  months  t)nly  from  the  date  of  its  approval,  with  the  usual 
reservation  of  jurisdiction  in  the  C(»nmis8ion  to  make  any 
proper  changes  hereafter^  as  provided  in  the  order. 

An  order  will  issue  accordingly. 

Simpson  C,  and  Flad,  C,  concur;  Bean,  C,  concurs  in  sep- 
arate report;  Blair,  C,  absent. 

Bean,  Commissioner,  concurring :  I  concur  in  the  finding  in 
the  foregoing  report  that  the  Independence  Waterworks  Company 
is  entitled  to  higher  rates  upon  the  showing  made. 

The  extent  to  which  the  rates  should  be  increased  can  be  deter- 
mined definitely  after  holding  a  further  hearing.  Consumers* 
data  should  be  presented,  from  which  calculations  may  be  made 
of  the  additional  revenue  to  be  derived  from  any  increases  to  be 
made  in  the  rates  now  in  force. 
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The  company  should  be  required  to  furnish  and  maintain  all 
meters  at  its  cost,  and  the  company  should  be  required  to  purchase 
all  metets  now  owned  by  consumers,  A  charge  for  meter  ren,t^l 
should  not  be  carried  in  the  new  schedule  of  rates.  iSrown  v. 
J-awxence  County  Water,  Light  &  Cold  Storage  Co.  1  Mo.  P.  S.  C. 
355. 

Note.— Rates. 
''  •2^Hlwr  of  ComnUs9ion: 
«.  In  general  f  021* 
h»  Effect  of  Federal  oonirol,  622. 
e.  Potper  to  change  contract  rate,  028. 
^^»  ^oufer  of  munieipalipies,  623. 
^^^  -^eueonableneas  of  rates;  factors:^ 

«.  IPeereaeed  use  from  increase  in  rates,  628* 
^»  Character  of  service,  624. 
«»•   What  the  traffic  wUl  hear,  024. 
^^  <*•  PresumpUcn  of  reasonableness,  028. 

-    ^jfT^eS  of  contract,  628. 
•    -*^«#c«  of  particular  utilities: 
«&•   Mlectricity,  626. 
^.   Gas,    627. 

<>•  Interurban  railtvays,  628. 
^.  Railroads,   629. 
e.  Street  railways,  620. 
/•  Telegraphs,  630. 
ff.  Telephones,   630. 
H.  Water,    632. 

I.  Power  of  Commission. 


a.  In  general. 

^  Warfield  v.  Cumberland  &  W.  Electric  E.  Co.  Case  No.  1603, 
^^^^r  No.  4977,  June  5,  1919,  the  Maryland  Commission  held  that 
*^^^  no  power  to  require  a  common  carrier  to  issue  receipt  slips 
'^    Amount  of  fares  paid  in  excess  of  a  former  fare  pending  determi- 


^^ion  of  the  reasonableness  of  the  increase. 

*^  Saratoga  Springs  v.  Adirondack  Electric  Power  Corp.  Case 


^ 


) 


^^^*  6538,  May  29,  1919,  Chairman  Hill,  of  the  New  York  Commis- 
^^on,  Second  District,  said  that  the  Commission  has  the  power  to 
^^thorize  a  utility  rate  greater  than  that  proposed  by  the  company. 
In  Benedicto  v.  West  India  &  P.  Teleg.  Co.  (1919)  256  Fed.  417,. 
it  waa  held  that  the  New  Organic  Act  of  Porto  Bico  March  2,  191 7> 
«  38  (39  Stat,  at  L.  964,  chap.  145,  Comp.  Stat.  §  3803p),  dedar- 
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ing  that  ^e, Interstate  Commerce  Act  and  its  amendments  shall  Boi 
*PP^y  ^  Porto  Bico,  does  not  give  the  Commission  jurisdiction  over 
rates  by  cable  lijies  with  other  countries,  but  refers  merely  to  the 
local  and  intta-island  affairs  and  rates. 

.     h.  Effect  0/  Federal  control. 

In  Southwestern  Teleg.  &  Teleph.  Co.  v.  Houston  (1919)  25« 
Fed.  690,  it  was  held  that  the  city  of  Houston  had  no  power  ta 
interfere  with  the  Po.«tniaster  General  in  putting  into  effect  certain 
increased  rates  for  telephone  service  prescribed  by  him  while  acting 
for  the  President  of  tlie  United  States  under  the  resolution  of  July 
16,  1918  (40  Stat,  at  L.  904,  diap.  154,  Comp.  Stat.  §  SllSfx)^ 
authorizing  the  President  to  assume  control  of  the  telephone  and 
telegraph  lines.  It  was  held  that  the  term  ^'regulations'*  in  a  pro- 
viso that  the  existing  police  regulations  of  the  several  states  shonld 
not  be  affected  w-ais  used  in  its  narrow  sense  as  applying  to  pubUc 
safety,  health,  and  morals,  and  not  in  the  broad  sense  so  as  to  in- 
clude rate  regulation. 

In  Lehigh  Nav.  Electric  Co.  v.  Lehigh  &  N.  E.  B.  Co.  Complaint 
Docket  No.  2666,  June  17,  1919,  in  view  of  the  decision  of  the 
United  States  Supreme  Court  in  Northern  Pacific  Railway  t.  State 
of  North  Dakota, — ^the  Pennsylvania  Commission  said  that  it  is 
without  authority  to  inquire  into  the  reasonableness  of  intrastate 
rates  while  the  railroads  are  under  Federal  control. 

In  Re  United  Verde  &  P.  R.  Co.  Docket  No.  570,  March  31,  1919, 
the  Arizona  Commission  said:  "In  passing,  it  is  not  amiss  to  say 
that  at  the  time  the  gavernment  took  over  the  operation  of  the  rail- 
roads of  the  country,  and  at  the  time  that  the  Director  General's 
order  No.  28,  increasing  all  railroad  rates  and  fares  by  from  25  to 
.'^00  per  cent,  the  applicant  company  was  notified  and  required  by 
the  Railway  Administration  to  publish  and  make  effective  the  in- 
creased rates.  The  ofiicials  of  the  United  Verde  &  Pacific  did  not 
believe  that  such  authority  was  vested  in  the  railway  authorities,  and 
they,  therefore  very  properly  chose  to  abide  by  the  laws  of  the  state 
of  Arizona,  Had  they  been  disposed  to  violate  the  express  statutes 
of  this  state  and  the  orders  of  this  Commission,  it  would  have  been 
uniiecessary  for  them  to  appear  in  this  proceeding,  and  we  desire  to 
express  our  commendation  of  their  exhibition  of  obedience  to  the 
laws:  under  whose  authority  they  exist  and  operate.'* 

In  Gfroesbeqk  v.  Michigan  State  Teleph.  Co.  (1919)  —  Mich. 
— ,  m  N.  W.  799,  following  the  decision  of  the  United  States  Su- 
preme. Court  in  Dakota  Cent.  Teleph.  Co.  v.  South  Dakota,  —  U. 
S.  — /63  L.  ed.  — ,  —  A.L.R.  —  P.U.R.1919D,  717,  39  Sup. 
Ct.  507,  it  was  held  tliat  the  Postmaster  General  of  the  Unit^ 
States  has,  by  virtue  of  the  joint  resolution  of  Congress  of  July  16, 
P.U.R'.1919B. 
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1918,  the  authority  and  power  to  prescribe  local  rates  applicable  only 
to  the  city  of  Detroit,  without  reference  to  the  laws  of  the  state  of 
Michigan  relating  thereto. 

Similar  action  was  taken  in  Groesbeck  ▼.  Michigan  Independent 
Teleph.  ft  Traffic  Asso.  —  Mich.  — ,  172  N.  W.  801 ;  and  in  Groes- 
beck V.  Michigan  Independent  Teleph.  &  Traffic  Asso.  —  Mich.  — , 
172  N.  W.  801. 

o.  Poteer  to  change  contract  rate. 

In  Be  Missouri  Gas  ft  E.  Service  Go.  Case  Nos.  1546,  1547,  April 
28,  1919,  the  Missouri  Commission  held  that  the  statute  conferred 
upon  it  jurisdiction  to  change  rates  fixed  by  contract  prior  to  the 
time  said  act  went  into  efFect. 

Where  a  street  railway  company  applies  to  the  Public  Utilities 
Commission  for  leave  to  increase  its  charges,  an  action  will  not  lie 
*o  enjoin  the  Commission  from  acting  thereon,  on  the  grounds  that 
tte  company  is  a  "one-cit/^  utility,  that  the  existing  rate  has  been 
^ed  by  an  unexpired  contract,  and  that  the  business  is  not  subject 
^  local  control,  because  of  its  interstate  character.  Kansas  City  v. 
^^Wic  Utilities  Commission  (1918)  103  Kan.  473,  176  Pac.  324. 


M^ 


II,  Rower  of  n^unicipalitiesm 

-^  Re  Schenectady  B.  Co.  Case  No.  6583,  May  20,  1919,  in  dis- 

^^^^^i^S  the  power  of  municipalities  to  fix  rates,  Chairman  Hill,  of 

-N"ov  York  Commission,  Second  District,  said:   **Whatever  may 

oZ.^^^    power  of  a  municipality  to  fix  a  maximum  fare  within  its 

^^^     boundaries,  as  a  condition  of  giving  its  consent  to  construction, 

p  ^^^^tiatever  the  law  may  be  as  to  the  power  of  the  Public  Service 

^^^^-•^^■^^ission  to  regulate  and  reduce  or  increase  such  a  rate,  it  would 

^^'^      "t^)  be  extremely  doubtful  that  one  muncipality  has  any  power 

^\  ^^•^S'Xz^late  rates  outside  of  its  own  boundaries.    A  consideration  of 

-^-*  ^^^.^ictical  results  likely  to  flow  from  the  application  of  such  a 

?^!!^^*^        would  seem  to  condemn  it  outright  on  grounds  of  public 

J  ^^^"--       The  effect  would  be  that  any  municipality,  however  small, 

ocafc^^,^^  on  the  line  of  an  interurban  trolley  road  however  large,  could 

I**^^^^^  rates  applicable  to  the  entire  system/' 


II J*  ReasonahlenesB  of  rates;  fa^iore. 


a.  Deereaaed  use  from  inereaee  in  rates* 

^    ^^8e  Missouri  Gas  &  E.  Service  Co.  Case  Nos.  1646,  1547,  April 

1      ^  ^d,  in  speaking  of  a  rate  fixed  by  the  Commission  which  would 

fr,  ^^^3d  a  return  of  over  6  per  cent,  the  Missouri  Commissi<m  said : 

"^^-^     is  not  a  sufiicient  sum  for  a  fair  return  on  the  investment 
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needed  to  furnish  gas  service  to  this  city,  but  the  Commission  feew 
that  to  allow  higher  rates  than  the  temporary  rates  which  are  now 
in  effect  would  reduce  the  consumption  of  the  gas  to  such  a  poiBt 
that  the  net  returns  under  higher  rates  than  those  u<^w  in  effect 
would  be  less  than  the  company  now  is  receiving  from  the  present 
rates,  and  the  publip  would  likewise  receive  less  benefit,  due  to  the 
fact  that  it  would  deny  itself  full  use  of  the  service." 

b.  Cfharaeter  of  service. 

In  Be  East  Side  Canal  &  Irrig.  Co,  Decision  No.  6274,  Applica- 
tion No.  4135,  April  17,  1919,  it  was  intimated  that  the  Califomia 
Commission  will  not  consider  the  petition  of  a  utility  for  an  increase 
in  rates  when  such  utility  has  been  directed  to  improve  its  service 
but  has  failed  to  do  so. 

In  Be  Northern  Virginia  Power  Co.  Case  No.  779,  May  23,  1919, 
the  Virginia  Commission  said :  "The  inflation  of  the  capital  stock 
and  the  payinent  of  dividends  out  of  the  depreciation  reserve, 
whether  justifiable  or  not,  certainly  do  not  lessen  the  obligation  rest- 
ing upon  the  applicant  company  to  render  efficient  service,  whereas 
the  weight  of  testimony  clearly  shows  that  the  service  furnished  by 
the  company  to  its  patrons  became  extremely  uncertain,  intermit- 
tent, and  insufficient*  It  is  immaterial  whether  this  condition  was 
brought  about  by  selling  more  current  than  the  plant  could  safely 
furnish  or  by  inefficient  management  or  both,  but  it  is  quite  appar- 
ent that  the  service  should  be  materially  improved,  and  it  is  equally 
apparent  that  the  consumers  of  current  should  not  be  charged  an 
increased  rate  for  services  already  paid  for  and  not  furnished;  and 
the  question  for  the  Commission  to  decide  is  whether  the  improved 
service  should  be  paid  for  in  advance  by  an  increase  in  rates,  or  to 
consider  the  present  rate  adequate  for  the  character  of  service  ren- 
dered. Happily  this  question  has  already  been  decided  through  the 
action  of  the  West  Virginia  Corporation  Commission  in  granting  a 
substantial  increase  in  rates  contingent  upon  the  applicant  company 
taking  immediate  steps  to  furnish  adequate  and  satisfactory  serv- 


c.  What  the  traffic  wiU  hear, 

i  In  Whitehead  v.  Niagara  Jails  Gas  &  B.  L,  Co.  Case  No.  6548, 

\  June  12,  1919,  in  which  it  appeared  that  the  company  was  in  a 

\  poor  financial  c(mdition,  it  was  held  that  pending  the  readjustment 

I  of  its  finances,  the  company  might  be  allowed  to  charge  rates  on  all 

i  the  traffic-will-bear  basis,  Chairman  Hill  of  the  New  York  Commis- 

i  sion,  Second  District,  said:     "In  the  meantime  I  think  a  price 

should  be  determined  upon  not  so  much  with  reference  to  rate  of 

return  on  any  given  amount  capital,  as  by  a  consideration  of  what 

P.U.R.1919E. 
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file  traffic  will  bear,  or,  in  other  words,  wbat  the  public  is  willing  to 
pay  for  the  service  rather  than  go  without  it  altogether.  This  is 
not  satisfactory  a^  a  determination  of  the  questions  presented,  and 
can  be  looked  upon  only  as  a  temporary  adjustment  of  the  rate 
which  will  serve  while  the  company  may  take  some  reasonable  period 
of  time  to  determine  upon  a  permanent  policy/' 

d.  Presumption  of  reaaonahlenesB, 

In  Belle  Plaine  v.  Northern  Power  Co.  (1919)  —  Minn.  — ,  172 
N".  W.  217,  it  was  held  that  it  will  be  presumed  that  rates  specified 
in  a  contract  between  a  municipal  corporation  and  the  grantee  of  a 
franchise  to  operate  an  electric  light  plant  are  reasonable,  and  the 
electric  light  company  has  the  burden  of  proving  that  they  are  so 
low  that  a  refusal  to  sanction  an  increase  would  result  in  depriving 
it  of  its  property  without  due  process  of  law,  even  though  the  ordi- 
nance granting  the  franchise  and  the  contract  itself  do  not  unquali- 
fiedly prohibit  the  company  from  increasing  its  rates. 

In  Lebanon  v.  Lebanon  Gas  &  Fuel  Co.  Complaint  Docket  No. 
)709,  June  17,  1919,  upon  a  complaint  against  a  proposed  increase 
ia  gas  rates,  the  Pennsylvania  Commissi(vi  held  that  the  burden  of 
proof  as  to  the  reasonableness  of  such  rates  was  upon  the  respondent. 

It  is  not  necessary  for  a  railroad  company  to  prove  that  at  a  time 
when  it  refused  to  furnish  free  transportation  in  accordance  with  a 
contract,  the  rate  schedules  were  on  file  as  required  by  the  Illinois 
Public  Utilities  Act,  where  the  records  did  show  that  the  company 
was  operating  railroads,  as  then  the  legal  presumption  must  prevail 
that  the  company  had  filed  its  schedules,  as  provided  by  §  5  of  the 
act.  Hite  v.  Cincinnati,  I.  &  W.  B.  Co.  (1918)  284  111.  297,  119 
N.  E.  904. 

IV.  Effect  of  contract. 

In  Belle  Plaine  v.  Northern  Power  Co.  (1919)  —  Minn.  — , 
172  N.  W.  217,  it  was  held  that  rates  charged  by  a  public  service 
corporation  may  be  regulated  by  contract  as  well  as  by  ordinance; 
that  regulation  by  ordinance  calls  for  the  exercise  of  governmental 
functions;  and  by  contract,  for  the  exercise  of  the  business  or  pro- 
prietary powers  of  the  mnnicipality. 

In  Belle  Plaine  v.  Northern  Power  Co.  (1919)  —  Minn.  — ,  172 
N.  W.  217,  it  was  held  that  a  municipal  corporation  is  entitled  to 
a  temporary  injunction  restraining  an  electric  light  company,  oper- 
ating under  a  contract  fixing  rates,  from  refusing  to  furnish  service 
at  the  contract  rates,  when  it  is  protected  by  a  bond  securing  it 
against  loss  in  case  it  is  finally  decided  that  it  should  have  been 
permitted  to  put  into  effect  increased  service  rates. 

A  town  which  had  been  receiving  fire-protection  service  at  a  fixed 
P.U.R.1919E.  40 
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sum  per  hydrant  under  a  contract  containing  a  provision  that^  at 
the  expiration  of  the  term,  the  town  should  have  the  option  of  re- 
newing it  at  the  same  rate>  will  not  be  deemed  to  have  exercised  its 
option  to  renew,  merely  because  at  the  end  of  the  contract  term  it 
continued  to  receive  the  service  and  to  pay  therefor  at  the  same  rate, 
raising  the  money  by  vote  at  the  town  meeting,  particularly  where, 
sliortly  after  the  expiration  of  the  contract  term,  it  began  negotia- 
tions for  better  terms,  which  negotiations  continued  up  to  and  after 
the  commencement  of  the  proceedings  to  have  the  rates  reduced. 
Bartlett  v.  Bangor  R.  &  Electric  Co.  (Me.)  F.  C.  108,  Aug.  7,  1917. 

Provisions  as  to  rates  in  a  franchise  voted  by  the  people  of  a 
village  and  accepted  by  a  gas  company  constitute  a  contract  which 
the  courts  will  sustain  in  an  action  to  restrain  the  utility  from  in- 
creasing the  rates.  Otsego  v.  Allegan  County  Gas  Co.  (1918)  — 
Mich.  — ,  168  N".  W.  968. 

In  Arkansas  light  &  P.  Co.  v.  Cooley  (1919)  —  Ark.  — ,  211 
S.  W.  664,  the  supreme  court  of  Arkansas  held  that  a  franchise 
contract  rate  valid  and  binding  as  between  a  city  and  a  public  utility 
could  be  modified  by  the  city,  so  as  to  permit  an  increase  in  such 
rates.  In  this  case,  however,  the  common  council,  in  attempting  to 
authorize  an  increase  in  fiates  during  the  war  and  for  six  months 
thereafter,  failed  to  pass  the  ordinance  by  a  yea  and  nay  vote,  and  as 
required  by  §  5473  of  Kirby's  Digest,  and  its  action  was  therefore 
held  to  be  void. 

In  Miami  Gas  Co.  v.  Highleyman  (1919)  —  Fla.  — ,  81  So.  775, 
the  supreme  court  of  Florida  held  that  where  gas  is  furnished  con- 
sumers pursuant  to  a  contract  made  by  a  gas  company  with  a  mu- 
nicipality, the  company  may  be  enjoined  from  discontinuing  the 
service  if  rates  in  excess  of  the  contract  rates  are  not  paid.  The 
court  said  that  if  changed  conditions  caused  the  contract  rate  to  be 
unremunerative  to  the  gas  company,  the  courts  may  not,  for  that 
reason,  decline  to  enforce  the  rights  of  consumers  under  the  contract. 
In  this  case  there  was  no  question  raised  as  to  the  power  of  the  state 
to  increase  rates  notwithstanding  contracts  with  private  consumers. 
It  merely  holds  that  the  company  cannot  increase  the  rates  in  the 
face  of  the  contract. 

T,  Rates  of  particular  utilities, 
a.  Electricity, 

In  Nevada  Packard  Mines  Co.  v.  Nevada  Valleys  Power  Co.  Case 
11-181,  June  13,  1919,  the  Nevada  Commission  said :  "In  the  opin- 
ion of  the  Commission  it  is  proper  for  an  electric  power  company 
to  estabhsh  two  distinct  schedules  of  charges  for  electric  power  serv- 
ice; one  to  cover  the  cost  of  power  when  taken  directly  from  the 
P  U.R.1919E. 
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powtr  compan/s  main  distribution  stations^  and  one  based  upon 
delivery  of  power  to  the  consumers'  points  of  distribution/' 

h.  Gob. 

In  Saratoga  Springs  v.  Adirondack  Electric  Power  Corp.  Case 
No.  6538,  May  29,  1919,  Chairman  Hill  of  the  New  York  Commis- 
sion, Second  District,  said :  "The  evidence  discloses  that  the  Adiron- 
dack Company,  which  in  addition  to  its  gas  business  in  Saratoga 
Springs  supplies  that  city  with  electricity,  encouraged  the  city  au- 
thorities to  substitute  electricity  for  gas  in  its  street  lighting.  This 
business  yielded  the  gas  department  in  1916  over  $1,100  in  net 
earnings.  While  we  cannot  criticize  the  company  for  practically 
abandoning  this  business  in  favor  of  its  electric  lighting  department, 
still  we  think  the  fact  may  be  properly  taken  into  consideration  in 
determining  the  merits  of  this  controversy,  because,  if  the  company 
sees  fit  to  pursue  a  policy  as  between  the  two  depari;ments  which 
tends  to  superseding  gas  output  with  electric  light  output,  it  is  ques- 
tionable to  what  extent  it  can  require  the  consumers  of  gas  to  con- 
tribute towards  the  resulting  loss.** 

In  Ee  Laclede  Gaslight  Co.  Case  No.  1673,  June  21,  1919,  the 
Missouri  Commission  held^hat  it  would  be  fair  and  equitable  to  pro- 
vide a  minimum  charge  of  60  cents  per  customer  per  month  to  cover 
certain  expenses  in  connection  with  the  rendering  of  gas  service 
which  are  incurred  for  the  individual  consumer,  whether  or  not  any 
gas  is  consumed,  such  as  reading  of  meter,  keeping  of  accounts,  ren- 
dering of  bills,  etc. 

In  Be  Central  Illinois  Public  Service  Co.  No.  7618-A,  May  20, 
1919,  Commissioner  Shaw  of  the  Illinois  Commission  said:  "In  re- 
viewing the  rate  schedule  proposed  by  the  petitioner  it  appears  that 
the  rate  applying  to  the  last  block  applicable  to  all  gas  used  over 
50,000  cubic  feet  per  month  is  less  than  the  cost  of  the  gas  in  the 
holder  as  shown  in  petitioner's  exhibit  *A.*  While  a  low  rate  is  an 
incentive  for  the  use  of  large  quantities  of  gas,  the  rate  at  least 
should  be  equivalent  to  the  cost  of  the  gas  in  the  holder,  plus  such 
additional  unit  costs  as  would  be  applicable  in  the  manufacture  of 
large  quantities  of  gas.  The  Commission  believes  that  the  rate  here- 
inafter authorized  for  this  block  will  be  a  more  just  and  reasonable 
rate  than  the  one  proposed  by  the  petitioner." 

In  Re  Prescott  Gas  &  E.  Co.  Docket  Nos.  578,  679,  580,  April 
25,  1919,  service  rules  proposed  by  applicant  company  were  ap- 
proved. The  Arizona  Commission  said:  "Inasmuch  as  the  future 
rates  of  these  companies  must  be  based  upon  the  capital  invested,  in 
justice  to  those  customers  now  being  served,  it  does  not  seem  unfair  . 
that  the  beneficiaries  of  extensions  made  at  this  time  should  bear  a 
portion  of  the  burden  incident  to  the  abnormal  conditions  which 
P.UJt.l919E. 
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now  prevail.  We  have  approved  similar  applications  made  by  the 
Pacific  Ga&  &  Electric  Company,  applicable  to  Phoenix  and  the  dis- 
trict adjacent  thereto,  and  we  are  of  the  opinion  that  affirmative 
action  should  be  taken  in  the  applications  herein/' 

In  Lebanon  v.  Lebanon  Gas  &  Fuel  Co.  (Pa.)  Complaint  Docket 
No.  1709,  June  17,  1919,  a  service  charge  of  50  cents  a  month  in  a 
gas  company's  schedules  was  held  reasonable. 

e.  Interurban  raiUtaifB. 

In  Re  Schenectady  R.  Co.  Case  No.  6683,  May  20,  1919,  after 
speaking  of  the  contention  made  by  the  representatives  of  an  inter- 
urban railway  that  commutation  tickets  should  be  eliminated  from 
their  rate  schedules.  Chairman  Hill,  of  the  New  York  Commission, 
Second  District,  said:  "Furthermore,  it  is  urged  in  the  brief  of 
respondent's  counsel  that  there  is  no  analogy  between  such  rates  on 
steam  roads  as  compared  with  trolley  roads;  that  such  traffic  on 
steam  roads  is  a  by-product;  that  while  the  cost  to  a  steam  road 
of  performing  additional  service  is  slight,  the  cost  to  the  trolley 
road  increases  in  full  proportion  to  the  increase  in  traffic  flowing 
from  commutation  business.  While  we  are  impressed  that  there 
is  much  reason  in  this  presentation  of  the  subject,  still  the  propo- 
sition that  on  principle  commutation  rates  on  interurban  trolley 
roads  are  unjust  and  unreasonable  and  should  be  abolished,  presents 
a  direct  challenge  to  the  clearly  defined  policy  which  we  find  em- 
bodied in  the  statutes  of  this  state.  Thus  §  49  of  the  Public  Service 
Commissions  Law,  after  clothing  the  Commission  with  power  to 
fix  the  ^rates,  fares,  or  charges'  to  be  demanded  by  common  car- 
riers, proceeds  in  a  separate  paragraph  to  clothe  it  with  like  power 
to  fix  the  rates  to  be  charged  for  ^excursion,  school,  or  family  com- 
mutation, commutation  passenger  tickets,  half-fare  tickets  for  the 
transportation  of  children  under  six  years  of  age,  or  any  other  form 
of  reduced  rate  tickets.'  There  is  thus  clearly  disclosed  a  legislative 
policy  by  which  different  rates  are  to  be  fixed  for  what  may  be 
termed  'regular'  fares,  and  for  commutation  and  other  special  classes 
of  lower  rate  tickets.  Reading  both  provisions  together,  they  can 
only  be  construed  to  admit  of  differentiation  in  the  classes  of  fares 
mentioned  and  to  expressly  sanction  commutation  fares  on  electric 
roads.  To  this  policy  we  must  adhere,  and  the  proposed  elimination 
of  the  commutation  and  special  rates  is  therefore  disapproved." 

In  Aue  y.  International  R,  Co.  (N.  Y.)  Case  No.  6765,  May  15, 
1919,  which  was  a  complaint  alleging  overcharge  of  fares  collected 
for  passage  between  Buffalo  and  Lockport,  the  Commission  said 
that  its  powers  are  confined  to  the  det^noiination  of  the  just  and 
reasonable  rates,  fares,  and  charges  to  be  observed  and  enforced  in 
the  future,  and  that  it  possesses  no  power  to  order  reparation  for 
P.U.R.1919E. 
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overcharges  which  may  have  been  made  in  the  past.     Murphy  v. 
New  York  C.  B.  Co.  225  N.  Y.  548,  122  N.  E.  700. 

d,  Bmilraads* 

A  railway  company  owning  what  are  obviously  merely  terminal 
or  spur  delivery  tracks  in  a  city,  and  which  is  a  mere  agency  or 
infitramentality  of  two  other  railway  companies  entering  that  city, 
which  own  its  capital  stock  and  control  its  operations,  cannot  be 
regarded  as  an  independent  public  carrier,  free  to  impose  separate 
carrying  charges  on  the  public  merely  because  it  is  technically  a 
separate  legal  entity.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Minneapolis 
Civic  &  Commerce  Asso.  (1918)  247  XT.  S.  490,  62  L.  ed.  1229,  38 
Sup.  Ct.  Bep.  553. 

e.  Street  railtcayB, 

Under  a  contract  between  a  municipality  and  a  street  railway 
providing  for  a  5-cent  fare,  and  also  specifically  providing  that  the 
company  shall  pay  from  fares  collected:  (1)  The  cost  of  operation ; 
(^)  taxes;  (3)  5  per  cent  on  the  compan/s  iAdebtedness  represented 
by  a  bond;  (4)  6  per  cent  on  the  remainder  of  the  indebtedness; 
(5)  a  depreciation  fund  to  be  fixed  each  year  with  referemce  to 
replacements,  renewals,  and  maintenance  of  equipment,  etc:,  and 
further  providing  for  first-class  service, — ^it  appeared  that  owing 
to  increased  operating  expenses,  the  company  was  imable  to  provide 
for  these  requirements  and  to  tender  first-class  service.  The  question 
was  raised  whetlier  under  these  circumstances  the  fare  should  be 
increased  or  the  service  curtailed,  and  it  was  held  that  the  service 
should  be  reduced  rather  than  the  fares  increased.  N'orth  American 
Constr.  Co.  v.  Des  Moines  City  B.  Co.  (1919)  256  ^ei.  107. 

In  Be  Topeka  B.  Ca  Docket  No.  2914,  June  24,  1919,  the  Kansas 
Commission,  upon  determining  that  the  street  railway  company  was 
entitled  to  an  increase  in  revenue,  said :  "The  accountant,  Mr.  War- 
field,  in  his  testimony  for  the  applicant  company,  proposed  a  schedule 
of  rates  which  would  leave  the  basic  fare  5  cents. .  This  plan  appeals 
to  the  Commission.  There  are  undoubtedly  in  Topeka  a  large  number 
of  people  who  use  the  street  car  as  a  necessity  and  use  it  constantly. 
There  are  working  people,  clerks,  sales  people,  and  other  wage 
earners  whose  financial  condition  is  not  such  as  to  enable  them  to 
own  automobiles.  They  have  their  homes,  in  many  cases,  far  from 
their  work.  Topeka  is  to  be  congratulated  most  heartily  upon  its 
many  beautiful  homes,  including  those  around  the  outskirts  of  the 
city  and  in  its  suburbs.  Humble  homes  they  are,  but  comfortable 
in  every  respect,  with  a  little  vegetable  garden  and  a  bit  of  grass  and 
flowers,  the  homes  of  working  people, — ^the  best  type  of  American 
homes.  To  deny  the  people  who  occupy  these  homes  cheap  trans- 
P.U.R.1919E. 
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portation  to  and  from  their  work  might  compel  many  of  them  to 
live  in  the  down-town  district.  This  would  be  a  great  hardship 
upon  the  people  themselves  and  an  incalculable  loss  to  the  com- 
munity. The  Commission  suggests^  therefore,  that  the  applicant 
company  begin  at  once  to  make  such  investigation  as  it  may  be  able 
to  make  during  the  next  six  months,  with  the  idea  of  putting  into 
operation  the  following  plan :  Sell  a  20-ride  ticket  book  or  coupon 
book  at  $1.05,  good  thirty  days  from  its  date.  Charge  a  cash  fare  of 
7  cents  or  even  8  cents.  If  such  a  plan  would  yield  the  necessary 
revenue,  it  would  be  better  than  the  flat  rate  of  6  cents.  The  high 
cash  fare  would  be  paid  by  those  who  use  the  street  .car  as  a  con- 
venience, and  not  as  a  necessity.  It  would  be  paid  by  the  occasional 
user  of  the  car.  The  steady  customers,  the  men  and  women  who 
ride  every  day  and  who  must  in  the  main  support  the  street  car 
company,  would  be  getting  the  benefit  of  the  lower  rate.  That 
plan  would  be  fair  and  just,  and  is  in  accordance  with  rules  and 
practices  in  every  other  line  of  business.  If  the  street  car  com- 
pany will  undertake  to  make  this  investigation,  the  Public  Utilities 
Commission  will  also  instruct  its  engineers  and  accountants  to  make 
an  investigation  so  th&t  at  the  end  of  the  six  months'  period,  above 
stated,  data  will  be  at  hand  from  which  it  might  be  determined 
whether  such  a  plan  is  practical.  Upon  the  conditions  stated  herein, 
the  applicant  will  be  permitted  to  file  its  amended  schedule  of  rates, 
and  an  order  will  issue  accordingly/' 

/.  Telegraphs. 

In  Re  Postal  Teleg.  Cable  Co.  (Pa.)  Complaint  Docket  No.  2731, 
April  7,  1919,  the  Postal  Telegraph  Cable  Company  was  ordered  to 
desist  from  charging  rates  not  cpntained  in  its  tariff  filed  in  accord- 
ance with  the  Public  Service  Company  Law. 

In  Re  Western  U,  Teleg.  Co.  (Pa.)  Complaint  Docket  No.  2732, 
April  7,  1919,  the  Western  Union  Telegraph  Company  was  ordered 
to  desist  from  charging  rates  not  contained  in  tariff  duly  filed  in 
accordance  with  the  provisions  of  the  Public  Service  Company  Law. 

0»  Telephones, 

In  Re  Lineville  Teleph.  Co.  Case  Nos.  1964-1966,  June  18,  1919, 
the  Missouri  Commission  said  that  a  rate  of  $2.50  per  year  for 
switching  rural  lines  could  not  be  sustained  on  the  theory  that  what 
the  company  is  able  to  collect  for  this  service  is  practically  all  profit. 
Commissioner  Simpson  said:  "This  line  of  argument  impresses 
the  Commission  as  being  extremely  fallacious.  We  think  a  more 
apt  principle  of  economics  to  apply  would  be  to  say  a  patron  receiv- 
ing substantial  advantages  and  benefits  from  a  public  service  utility 
for  himself  and  his  household  should  be  required  to  pay  what  the 
P.r.R.iQiOE. 
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•M^viff)  is  reasonably  worth.  In  this  instance  we  find  these  farmer 
users  enjoying  a  privilege,  for  $2.50  per  year,  of  using  telephone 
communication  over  a  vast  expanse  of  territory  and  with  several 
thousand  stations.  It  is  entirely  too  narrow  a  construction  to  place 
upon  the  attending  expense  of  this  service  to  say  that  it  should  be 
]ield  to  a  proportional  part  of  the  wages  of  the  operators  who  handle 
the  connecting  switchboard.  Counsel  for  the  protestants  appear  to 
overlook  the  fact  that  property  values  other  than  their  own  are 
being  utilized  when  this  free  exchange  service  is  accorded  to  them. 
In  these  modem  times,  with  prices  of  labor  and  material  mounting 
a  higher  level,  for  a  telephone  company  to  have  to  furnish  the  char- 
acter of  service  given  these  patrons  at  $2.50  per  y^r  can  only  mean 
that  other  classes  of  patrons  must  make  up  the  deficit  between  that 
price  and  its  correct  value.  Moreover,  such  a  yearly  charge  is  en- 
tirely out  of  line,  viewed  upon  a  comparable  basis  with  the  decisions 
of  this  Commission  of  like  service  governing  other  parts  of  ^^fiss^ouri, 
that  the  Commission  feels  fully  justified  in  permitting  the  yearly 
charge  to  be  increased  to  $5.  We  have  given  cognizance  to  the 
position  of  protestants  that  this  increase  means  an  advance  of  100 
per  cent.  But  the  mere  fact  that  protestants  have  been  given  this 
service  for  years  past  at  an  extremely  low  charge  would  in  no  manner 
warrant  the  Commission  in  penalizing  the  company  for  the  future 
after  the  issue  is  properly  brought  to  the  attention  of  the  Commis- 
sion.'' 

In  Re  Lincoln  Teleph.  &  Teleg,  Co.  Application  No.  3953,  June 
27,  1919,  in  granting  an  application  for  an  increase  in  telephone 
rates^   Commissioner  Taylor,  of  the   Nebraska  Commission,  said: 
"The  rates  proposed  by  the  company  are  in  many  instances  abnor- 
mally high,  and  the  Commission  would  not  approve  them  were  it  not 
for  the  fact  that  we  are  now  in  tlie  midst  of  abnormal  price  con- 
ditions, both  as  to  lajbor  and  material,  which  make  it  imperative  to 
grant  applicant  emergency  relict    The  public  is  entitled  to  adeqtiate 
service.    This  the  company  cannot  furnish  without  the  necessary 
number  of  employees,  and  it  is  evident  these  employees  cannot  be 
secured  and  retained  without  the  payment  of  increased  wages.    These 
increased  wages  are  already  in  effect.    As  shown,  every  dollar  of  the 
added  revenue  will  go  to  the  employees.    No  part  of  it  is  to  be  used 
for  increased  return  on  the  capital  investment.    Under  the  circum- 
ijftances,  therefore,  the  Commission  is  of  the  opinion  that  the  schedule 
iS&ould  be  approved,  subject  to  certain  conditions,  among  them  being 
tb^t  the  order  shall  remain  in  effect  only  until  December  31,  1919, 
^^  irliich  time  the  company  shall  be  required  to  make  a  full  and 
^rnjylete  showing  as  to  the  reasonableness  of  the  rates  approved.^' 

X^  Be  Interstate  Utilities  Co.  Case  F-281,  Order  No.  575,  July 
/  ^  ^19,  it  appeared  that  the  Interstate  Utilities  Company  had  givon 
Ijj   ^:2m«    Idaho  Commission  a  purported  schedule  of  increased  rates 
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and  charges  for  telephone  service  in  the  state  of  Idaho  on  and  after 
July  1,  1919.  This  was  declared  of  no  force  and  effect,  the  Commis- 
sion stating  that  said  proposed  increased  rates  cannot  become  effective 
under  or  by  virtue  of  the  laws  of  the  state  of  Idaho,  for  the  reason 
that  no  application  has  beeii  made  as  provided  by  chapter  106  of 
the  Compiled  Laws  of  the  state  of  Idaho. 

In  Re  Mt.  Horeb  Independent  Teleph.  Co.  TI-1473,  June  28, 1919, 
the  Wisconsin  Commission  said :  "The  attitude  of  the  company  on 
the  matter  of  toll  rates  is  that  the  question  of  revenue  to  be  derived 
from  their  application  is  secondary.  It  was  shown  that  through 
trunk  lines  are  congested,  that  delays  in  traffic  are  necessarily  con- 
sequent upon  this,  and  figures  were  introduced  showing  a  volume  of 
traffic  much  of  which  it  appears  must  certainly  be  xmnecessary  al- 
though perhaps  a  convenience  to  subscribers.  The  situation  as  to 
the  farmers  in  the  border-line  territory  is  not  unusual.  Some  com- 
panies make  a  practice  of  requiring  toll  payments  for  service  between 
their  exchanges,  and  where  this  practice  has  been  developed  and 
proper  service  rendered,  complaints  have  been  very  rare  indeed. 
Other  companies  furnish  free  service,  usually  with  the  result  that 
lines  are  kept  so  busy  that  traffic  cannot  be  handled  expeditiously, 
and  where  free  service  is  rendered  the  incentive  to  keep  the  lines  in 
proper  shape  is  not  present.  We  believe  that  in  this  case  it  is  not 
necessary  to  provide  a  set  of  toll  rates  which  would  from  a  revenue 
standpoint  necessarily  make  the  toll  system  self-supporting.  The 
purpose  of  a  schedule  of  toll  rates  is  to  regulate  traffic,  to  furnish 
some  reasonable  assurance  that  lines  will  not  be  overloaded,  and  to 
furnish  something  in  the  way  of  revenue  toward  the  upkeep  of  the 
lines.  We  do  not  believe  that  the  principle  that  each  class  of  service 
should  stand  on  its  own  feet  need  be  carried  so  far  that  the  toll 
system  should  be  required  to  carry  the  full  amount  of  apportioned 
expenses,  but  neither  do  we  believe  that  the  company  shoiild  be  re- 
quired to  maintain  free  trunk  lines  to  connecting  companies.**  In 
this  case  a  toll  rate  of  5  cents  was  fixed  for  messages  between  Mount 
Horeb  and  each  of  the  points  listed  in  the  ccpplication,  excluding 
Daleyville,  where  the  rate  is  10  cents. 

h.  Water, 

In  Lonaconing  v,  Lonaconing  Water  Co.  Case  No.  1616,  June  19, 
1919,  Legg,  Commissioner  of  the  Maryland  Commission,  said:  "The 
practice  of  water  utilities  of  making  either  a  minimum  charge  or  a 
readiness-to-serve  charge  is  so  universal  and  founded,  upon  such 
sound  principles,  and  is  so  generally  recognized  as  being  justifiable, 
that  the  Commission  will  not  here  atte^ipt  to  detail  the  reasons  why 
such  minimum  charge  should  be  allowed  in  the  instant  case.'* 
P.U.R.1919E. 
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MONTANA  PDBIilC  8ERTIOB  €»>BiMISSIO]r. 

BE  MONIDAH  TBXJST,  WATBB  DEPAETMENT. 

[Docket  No.  720;  "BBfort  and  Order  No.  271.] 

-^^^wm-^^^polif  and  competition  —  Pei*ftil«slon  to  reduce  rates. 

A  water  company  wag  permitted  to  decrease  ite  rates  20  per  ceut 
O'-^Ter  the  objection  of  a  competing  municipal  utility,  where  it  was  not 
grTiown  that  the  proposed  rates  would  be  unreasonably  low,  and  where 
'S.'fe  appeared  that  it  was  the  company's  intention  to  supply  adequate 
^»^rvice  and  keep  its  plant  up  to  a  standard  of  maximum  efficiency,  and 
-C^Siat  the  company  by  a  policy  of  retrenchment  would  still  be  able  to 
XKBjike  more  than  its  operating  expenses  and  depreciation, 

[July  29,  1919.] 

-A.:^pi,iCATiOK  for  permission  to  reduce  rates ;  granted. 

^^y  the  Commission:    Hearing  of  the  above-entitled  mattei 

"^"aa     xregularly  held  at  Livingston,  Montana^  July  28,  1919,  at 

^    -A.*     :m.,  with  the  following  appearances:  J.  A.  Murray,  M.  S. 

G-Txxxxx,  for  the  Monidah  Trust;  Elbert  F,  Allen  for  the  city  of 

^i'^ixigston.    Commissioners:  Boyle,  Dennis. 

Ift^ajr  17, 1919,  the  Monidah  Trust,  Water  Department,  through 

"^^     ^xxxitnaging  agent,  filed  with  the  Commission  a  schedule  of 

rat^j^     f^  apply  to  all  service  rendered  by  the  Monidah  Trust  in 

the     csity  of  Livingston,     The  schedule  called  for  a  20  per  cent 

re(lvi.<25-tion  from  the  rates  on  file  with  the^  Commission  on  that 

aat^^        Various  reasons  for  requesting  a  reduction  in  the  rates 

^^^^    set  forth  in  the  petition. 

'-■-'li.^  Monidah  Trust,  Water  Department,  is  a  private  plant  or- 

^^■^^■-^^d  in  August,  1889,  and  the  utility  first  began  to  supply 

^^    ^*^^^idents  of  Livingston  with  water  in  June,  1890.    The  prop- . 

^^'*'^y     "^as  sold  to  the  present  owners  in  September,  1917.     It 

^^■*^*^s  that  there  has  been  more  or  less  controversy  for  a  number 

^^^^^rs  over  the  question  of  water  service  in  the  city  of  Living- 

-^^^     imd  in  1913  the  city  seriously  began  to  consider  the  ques- 

^^^^     of  municipal  ownership.    Bonds  were  voted  later,  and  the 

^   ^^^"^^-^ds  were  used  for  the  construction  of  a  municipal  system. 

"5"  ■'^^  Commission  has  no  particular  interest  in  the  controversy, 

^^Ix  consists  of  a  variety  of  legal  and  court  proceedings  be- 

p^?^^*=»^    the  city  and  the  private  water  utility  in  the  past.     The 
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only  fact  to  be  recognized  is  that  at  present  the  city  of  Livings- 
ton, with. a  population  of  approximately  6,000  people,  has  two 
water  companies  supplying  the  residents  of  the  town  with  water, 
—  a  municipal  plant  and  a  private  plant.  Practically  all  utili- 
ties operating  within  this  state  are  so  situated  that  but  one  can 
sen'e  the  community  ecpnomically  and  satisfactorily,  and  it  has 
frequently  been  demonstrated  in  other  communities  that  com- 
petition cannot  be  depended  upon  to  protect  the  consumer  from 
high  prices  and  poor  service.  Rate  wars  in  almost  every  case 
saddle  an  unwarranted  expense  upon  the  community  in  which 
they  are  waged,  and  the  property  of  the  utility  is  frequently  al- 
lowed to  depreciate,  and  the  service  is  not  kept  up  to  its  maxi- 
mum efficiency  when  su(^h  a  condition  exists;  it  was  with  the 
view  of  protecting  the  interests  of  the  consumers  of  both  the  pri- 
vate and  the  municipal  plant  that  the  Commission  ordered  an 
investigation. 

At  the  hearing  of  this  case  counsel  for  the  Monidah  Trust 
stated  that  the  company  had  filed  an  application  asking  for  a 
uniform  reduction  of  20  per  cent  in  its  rates,  and,  inasmuch  as 
there  was  no  complaint  that  the  proposed  rates  were  unreasona- 
ble or  would  result  in  discrimination,  that  there  was  nothing  for 
the  Commission  to  consider,  and  consequently  the  company  de 
clined  to  introduce  any  testimony  in  support  of  its  application. 
Counsel  claimed  it  to  be  the  absolute  right  of  the  Monidah  Trust 
to  reduce  its  rates  for  water  service,  provided  the  rates  were 
within  the  bounds  of  reason  and  were  not  preferential  or  dia- 
criminatory,  and  if  the  rates  as  proposed  were  attacked  on  the 
ground  of  being  excessively  high,  unreasonable,  or  discrimina- 
tory, that  the  burden  of  proof  was  upon  tlie  party  making  the 
attack. 

The  city  of  Livingston  appeared  by  its  city  attorney,  who  con- 
tended that  it  was  just  as  essential  for  the  Commission  to  hold 
a  hearing  in  the  application  for  a  reduction  in  rates  as  it  was 
to  hold  a  hearing  in  an  application  for  an  increase;  and  to  sup- 
port his  contention  that  the  city  water  department  would  be  ma- 
terially affected  if  permission  were  granted  the  Monidah  Trust 
to  reduce  its  rates,  testimony  was  presented,  through  the  city 
clerk,  showing  in  detail  the  cost  of  the  construction  of  the 
municipal  .plant,  which  in  round  numbers  was  approxiiLttely 

P.U.R.1919E. 
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$268)000.  The  cost  of  operating  the  municipal  plant,  including 
depreciation  and  interest  on  the  bonds,  was  estimated  at  $4,110 
per  month,  and  the  average  income  per  month  for  the  first  six 
months  of  1919  (January  to  June,  inclusive)  was  approximately 
-$4,605.  Witness  testified  that  the  city  at  the  present  time  had 
861  services  of  which  712  were  private  consumers,  and  that  the 
city  is  furnishing  all  its  own  water  required  for  municipal  xue, 
with  the  exception  of  one  flush  tank,  which  is  still  connected  to 
the  Monidah  Trust  mains.  The  city  has  138  hydrants  connected 
for  which  a  yearly  charge  of  $35  eadi  is  made.  The  estimated 
operating  expenses  and  revenues  were  set  out  in  detaiL 

Counsel  for  the  city  insisted  that  the  Monidah  Trust  be  com- 
pelled to  show  its  reasons  for  proposing  a  reduction  in  its  rates, 
whether  the  company  desired  to  donate  something  to  the  city  or 
whether  the  reduction  was  made  purely  for  the  purpose  of  put- 
ting the  city  plant  out  of  business.  He  admitted,  on  being  ques- 
tioned by  counsel  for  the  Monidah  Trust,  that  t^ere  was  no  con- 
tention that  the  proposed  rates  were  unreasonably  high,  nor  did 
he  consider  them  discriminatory  other  than  "we  consider  it  is 
such  a  matter  that  the  Public  Utilities  Commission  should  take 
cognizance  as  being  unfair  competition.'^  However,  he  was  not 
in  position  to  cite  any  legal  authorities  to  substantiate  his  daim. 
The  managing  agent  of  the  Monidah  Trust  was  placed  on  the 
stand  to  explain  the  reasons  why  a  reduction  in  rates  was  re- 
quested.   His  testimony  in  part  was  as  follows: 

'We  feel  with  the  elimination  of  certain  service  that  we  have 
been  furnishing  free  to  the  city  that  we  will  be  able  to  reduce 
the  expenses  so  that  we  can  make  that  reduction.  We  believe 
had  the  city  paid  their  bills  as  other  people  paid  them  for  the 
past  several  years  there  could  have  been  a  reduction  made  to  the 
consumers  several  years  ago.  We  believe  we  are  now  in  position  to 
do  that.  We  know  that  we  will  not  make  any  money,  but  we  will 
probably  make  as  much  money  as  we  have  made.  .  .  .  You 
see  for  years  we  furnished  the  city  water  for  the  City  Hall,  the 
City  Library,  the  City  Jail,  the  City  Hospital,  for  boulevards, 
for  drinking  fountains,  for  watering  troughs.  ^  .  .  When 
we  consider  the  amount  of  free  service,  with  that  eliminated, 
we  believe  we  will  be  able  to  make  a  reduction  in  the  rates,  and 
we  can  still  make  as  much  money  as  we  have  been  making.'' 

P.U.R.1919E. 
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Upon  inquiry  from  Commissioner  Dennis,  witn^s  stilted  tha 
it  was  the  intention  of  the  company  to  keep  the  plant  in  an  up 
to-date  manner  at  all  time  and  also  to  take  care  of  the  deprecia 
tion. 

^'Q.  In  the  event  that  the  proposed  reduction  that  you  are  sug 
gesting  or  asking  for  is  not  sufficient  to  bring  you  a 'reasonable 
return  or  care  for  depreciation,  is  it  the  intention  of  your  com 
pany  to  ask  for  an  increase  later  on  ? 

"A.  No,  I  think  not  I  had  a  letter  from  Mr.  Murray  yes 
terday.  He  said  when  they  put  the  additional  reservoir  in  h< 
thought  he  could  deliver  water  for  a  still  lower  rate/' 

On  cross-examination  witness  stated  that  he  was  not  in  posi 
tion  to  figure  the  cost  of  furnishing  the  city  water  for  hydrani 
use.  It  was  his  opinion,  however,  that  $35  per  hydrant  per  yeai 
was  unreasonably  low.  Witness  was  under  the  impression  thai 
the  company  had  lost  50  per  cent  of  its  consumers  since  the  oper 
ation  of  the  municipal  plant.  He  stated  that  the  gross  incom< 
of  the  company  for  the  last  quarter  amounted  to  $6,780;  tha 
since  the  elimination  of  the  free  service  furnished  the  city  th< 
company  had  been  able  to  reduce  its  operating  expenses ;  that  a 
present  they  were  down  to  about  sixteen  or  seventeen  hundrec 
dollars  per  month,  or  something  over  $5,000  a  quarter ;  that  oon 
sidering  the  present  physical  value  of  the  plant  the  company 
could  make  very  little,  if  anything,  on  its  investment  with  th 
present  number  of  services,  i£  the  proposed  reduction  is  granted 
but  that  the  company  hoped  to  make  something  later  on* 

"Q.  But  still  we  haven't  got  to  the  basis  of  the  matter,  wh^ 
you  are  asking  for  a  reduction.  You  state  that  you  will  no 
make  any  money  if  the  reduction  is  granted,  and  that  you  don' 
intend  to  ask  for  an  increase. 

"A.  We  don't  think  it  is  necessary;  when  we  once  get  it  ad 
justed,  with  the  elimination  of  the  service  we  have  been  giving 
away,  we  feel  confident  that  our  revenue  will  be  sufficient  ix 
meet  our  operating  expenses;  that  is,  we  believe  so  or  W4 
wouldn't  ask  for  it  We  may  be  mistaken  about  it  We  ma} 
lose  out  on  it,  but  that  is  our  belief." 

The  Commission,  through  its  engineering  department,  made  f 
physical  valuation  of  the  water  department  of  the  Monidal 
Trust,  and  the  Commission's  engineer  testified  that  according  tc 
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his  valuation  the  present  value  of  the  property,  after  deducting 
accrued  depreciation,  was  $187,451.&0.  He  submitted  in  evi* 
dence  a  detailed  report  which  showed  the  value  of  the  various 
units  that  make  up  the  plant. 

The  Commission  cannot  accurately  determine  just  what  the 
income  of  the  company  would  be  if  the  proposed  rates  are  placed 
into  effect,  and  whether  the  income  will  be  sufficient  to  pay  opera- 
ting expenses  and  keep  the  plant  at  a  standard  of  efficiency  to 
furnish  adequate  service.  It  would  appear,  however,  that  that 
is  a  question  of  minor  import,  inasmuch  as  the  company  has 
stated  that  it  is  its  intention  to  supply  adequate  service  to  its 
consmners  and  to  keep  its  plant  up  to  a  standard  of  maximum 
efficiency,  and  that,  in  spite  of  the  20  per  cent  reduction  in  rates, 
by  a  policy  of  retrenchment,  the  company  wiU  still  be  able  to 
make  more  than  its  operating  expenses  and  depreciation.  Under 
the  circumstances,  and  in  the  light  of  all  of  the  facts,  adduced  at 
the  hearing  and  the  independent  investigation  made  by  the  Com- 
mission, we  are  of  the  opinion  that  the  water  consumers  of  Liv- 
ingston should  not  be  refused  or  deprived  of  the  benefits  result- 
ing from  a  reduction  in  the  water  rates  offered  by  the  Monidah 
Trust,  and  the  Commission  will  so  hold. 

ORDER. 

It  is  therefore  ordered  that  the  application  of  the  Monidah 
Trust,  Water  Department,  for  a  uniform  reduction  of  20  per 
cent  in  its  rates  charged  for  water  service  in  the  city  of  Liv- 
ingston be  and  the  same  is  hereby  granted,  said  reduced  rates  to 
be  in  full  force  and  effect  on  and  after  August  1,  1919. 

It  is  further  ordered  that  the  secretary  of  the  Public  Service 
Commission  of  Montana  shall  serve  a  true  and  certified  copy 
of  this  report  and  order  upon  the  interested  parties  hereto. 
P.U.R.1910E. 
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K£W  YORK  PUBLIC  SERVICE  COMMISSION^  SECOND  DIS^BIO 

KESIDENTS  OF  WASHINGTON  MILLS  et  aL 

V. 

UNITED  STATES  RAILROAD  ADMINISTRATION  et  a] 
[Case  No.  6738.] 

Return  —  Hea^anableness  as  a  whole  ^  Operation  of  train  at  !«««. 

The  fact  that  a  pasfienger  train  may  be  run  at  a  loss  is  not  nee 
sarily  a  reason  why  it  should  not  be  restored,  since  the  determinati 
whether  a  public  utility  company  shall  furnish  a  certain  service  d€ 
not  rest  upon  the  question  whether  Uiat  particular  service  will  yield 
profit  to  the. company,  but  upon  the  necessities  and  convenience  of  t 
public,  and  upon  the  effect  which  the  furnishing  of  such  service  w 
have  upon  the  total  earnings  of  the  company. 


lietum  —  Reasotiahleness  —  Cost  of  train  operation^ 

Discussion  of  items  to  be  considered  in  determining  cost  of  open 
ing  railroad  train,  including  maintenance  of  way  and  rental  of  equi 
ment,  p.  640. 

[June  24,  1919.] 

CoMPXAiNT  asking  for  better  passenger  service  between  tl 
city  of  TJtica  and  towns  south  thereof  on  the  Binghamton  ai 
TJtica  branch  of  the  Delaware,  Lackawanna,  &  Western  Ra 
road;  sustained,  train  known  as  No.  812,  previous  to  the  wa 
ordered  restored. 

Appearances :  John  Evans,  Esq.,  for  the  complainants ;  Jol 
G.  Duffy,  Esq.,  Secretary  Utica  Chamber  of  Commerce;  D.  [ 
Conroy,  Esq.,  Secretary  Norwich  Chamber  of  Commere 
Messrs.  Wm.  B.  Jones  and  Alfred  W.  Cockrell,  for  Utica  Dai 
Press ;  Stanley  Rieker,  Esq.,  Chadwicks,  New  York,  W.  E.  N< 
son,  Esq.,  Washington  Mills,  New  York,  and  C.  G.  Alberdin 
Olayville,  New  York,  citizens  interested;  R.  S.  Eaton,  Esc 
Norwich,  New  York,  for  Norwich  Pharmaceutical  Compan; 
0.  V.  Byrne,  Esq.,  Attorney  for  United  States  Railroad  Admi 
istration  and  Delaware,  Lackawanna,  &  Western  Railroad  Coi 
pany;  Geo.  A.  CuUen,  Esq.,  as  Passenger  TraflSc  Manager;  ai 
Frank  Cizek,  Esq.,  as  Superintendent  of  Railroad. 

Barhite,  Commissioner:  This  is  an  application  by  a  larj 
number  of  residents  of  the  towns  situated  south  of  Utica  on  tl 
Binghamton  &  Utica  branch  of  the  Delaware,  Lackawanna, 
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Western  Railroad,  asking  for  better  passenger  train  service  on 

that  branch.  The  complainants  are  divided  practically  into  tAvo 
classes, — those  vrho  live  at  Waterville  and  stations  intermediate 
between  that  point  and  Utica  and  who  desire  a  train  leaving 
Utica  late  in  the  evening  for  their  homes,  and  those  who  desire 
a  late  evening  train  making  connections  at  Binghamton  with 
train  No.  12  at  1  ;57  a.  m.,  on  the  main  line  for  New  Tork.  The 
complaint  finally  narrows  down  to  the  question  as  to  whether 
train  No.  812,  which  had  been  operated  on  the  road  for  many 
•  years  but  which  had  been  discontinued  on  August  18,  1918, 
should  be  restoi*ed.  This  train  had  left  Utica  at  10  p.  m.,  and 
made  connections  at  Binghamton  with  the  New  York  train.  This 
traiA  had  been  discontinued,  as  claimed  by  the  Itailroad  Admin- 
istration, on  account  of  insufficient  earnings  and  the  very  mod- 
erate degree  of  public  convenience  served  by  it. 

The  reoord  of  the  number  of  passengers  carried  by  the  train 
while  in  operation,  unfortunately,  are  meager,  and  give  the  busi- 
ness transacted  only  for  short  periods  of  time:  From  and  in- 
cluding June  27,  1917,  to  and  including  July  3,  1917,  a  period 
of  seven  days,  871  passengers  were  carried,  giving  a  revenue — 
at  present  rates — of  3  cents  per  mile,  or  $764.23 ;  from  and  in- 
cluding January  6,  1918,  to  and  including  January  14,  1918, 
a  period  of  nine  days,  1,040  passengers  were  carried,  with  a 
revenue — at  present  rates — of  $661.87 ;  from  and  including  Feb^ 
ruaiy  25,  1918,  to  and  including  March  3,  1918,  a  period  of 
seven  days,  1,005  passengers  were  carried,  giving  a  revenue  of 
$806.11 ;  from  and  including  August  6,  1918,  to  and  including 
August  17,  1918,  a  period  of  twelve  days,  949  passengers  were 
carried,  indicating  a  revenue  of  $935.81.  The  records  of  Pull- 
man car  service  extend  over  a  longer  period  of  time  and  show 
that  from  January  1, 1917,  to  July  8, 1918,  both  inclusive,  5,237 
berths  were  occupied  from  all  points  to  all  deeftinations.  The 
revenue  is  not  reported.  The  company  is  unable  to  furnish  the 
amount  of  revenue  derived  from  express  matter  carried  on  this 
train* 

No  attempt  was  made  to  show  the  amount  of  revenue  derived 
from  freight  drawn  over  the  branch.  The  company  has,  bow- 
ever,  submitted  a  detailed  statement  of  the  various  items  which 
it  is  claimed  must  be  considered  in  determining  the  cost  of 

P.U.R.1019E. 


Digiti: 


zed  by  Google 


640 


NEW  YORK  PCBUC  SERVICE  COMMISSION. 


operating  this  train  should  it  be  put  back  on  the  road.  In  thii 
estimate  is  included  the  cost  of  a  return  train  from  Binghamtoi 
to  Utica.  Among  the  items  is  60  per  cent  of  operating  cost  foi 
maintenance  of  roadway  and  equipment,  $2,620.42 ;  rental  valu< 
of  locomotives  and  coaches,  $1,097 ;  another  item  is  overtime  o: 
operators,  $624.  The  total  cost  of  the  trains  as  estimated  for  i 
thirty-day  month  is  $8,084.79.  The  figures  presented  as  to  tb 
cost  of  operation  have  been  submitted  to  a  thoroughly  competen 
expert  employed  by  the  Conmiission.  His  observations,  whici 
follow,  have  the  indorsement  of  the  Commission: 

"The  item  covering  the  overtime  of  operators  is  not  clear.  Da] 
and  night  operators  are  now  provided  at  the  following  points 
TJtica,  Kichfield  Junction,  Waterville,  Sherburne,  Haynes,  Ox 
ford,  Greene,  and  Chenango  Forks.  This  division  is  equippec 
with  automatic  signals  throughout,  and  it  would  seem  that  th< 
operators  at  the  stations  above  indicated  would  be  sufficient  f o: 
nighttime  operation  of  thi^  railroad.  I  therefore  do  not  see  th< 
necessity  of  including  this  charge.  The  Union  Depot  charge  ii 
an  arbitrary  chaa^,  and  is  undoubtedly  correct. 

"The  item  covering  the  cost  of  maintenance  or  roadway  anc 
equipment  is  based,  as  indicated  in  the  evidence,  on  lie  rati( 
existing  between  the  operating  costs  and  the  expenses  of  main 
tenance  of  roadway  and  equipment  The  railroad  has  used  6( 
as  the  percentage  of  the  operating  cost,  which  the  expenses  foi 
maintenance  of  way  and  equipment  are.  I  have  checked  up  tk( 
figures  of  this  railroad  for  the  year  ended  December  81,  1918 
and  find  that  the  percentage  is  70.02  for  the  whole  railroad.  ] 
assume  that  the  company  either  used  figures  for  an  earlier  yea 
or  else  made  an  allowance  for  a  difference  in  the  standards  o: 
maintenance  employed  on  the  main  line  and  branches.  Never 
theless,  I  believe  that  to  adopt  this  method  of  computing  the  cos 
of  these  two  maintenance  items  is  erroneous,  for  the  reason  tha 
it  is  decidedly  improbable  that  the  running  of  these  two  extri 
trains  would  involve  this  increase  in  the  item.  While  this  ma; 
be  a  proper  percentage,  it  does  not  necessarily  follow  that  then 
will  be  any  additional  expenditure  on  account  of  the  operatioi 
of  the  trains.  There  will  be  a  slight  additional  amount  for  th< 
maintenance  of  the  equipment,  but  I  do  not  believe  that  relative!; 
it  will  be  as  much  as  is  shown.    This  is  an  intangible  matter,  an< 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


WASHINGTON  MILLS  v.  UNITED  STATES   R.  ADMINSTR.     641 

I  do  not  know  any  accurate  way  in  which  a  conclusion  may  be 
reached,  but  I  am  firmly  convinced  that  it  is  wrong  to  adopt 
such  an  item. 

"Similarly  in  the  case  of  the  rental  values  assigned :  It  may 
be  true  that  these  are  the  rental  values  assigned  by  the  Federal 
Administration,  but  such  values  include  a  return  on  the  money 
invested  in  the  equipment,  depreciation,  repairs,  and  undoubt- 
edly an  element  of  profit.  Certainly  these  should  not  all  be 
included,  for  the  reason  tliat  they  have  been  included  in  some  of 
the  other  items.  The  item  of  profit  should  certainly  not  be 
considered.  I  believe  that  it  is  not  proper  to  include  any  of 
these  values.  This  equipment  will  be  engaged  in  the  business 
of  the  railroad  which  ostensibly  is  being  operated  to  serve  the 
public  and  also  to  make  a  certain  profit  for  the  holders  of  the 
securities  of  the  corporation.  If  this  is  so,  then  all  of  the  ele- 
ments which  go  into  the  cost  of  establishing  the  business  and 
increasing  the  facilities  should  be  considered  as  capital  expen- 
ditures, the  retnm  on  which  should  come  from  the  difference 
between  the  income  and  the  expenses. 

**I  do  not  see  how  the  rental  value  can  be  considered  as  an 
expense,  and  therefore,  if  it  is  not  an  expense,  it  is  not  properly 
chargeable  as  part  of  the  cost  of  operating  the  train.  If  it  is 
.  proper  to  include  such  rentals,  why  is  not  something  included 
for  the  rental  value  of  the  tails'  right  of  way,  station  buildings, 
etc  ?  It  seems  to  me  to  be  just  as  logical  to  include  these  as  to 
include  the  equipment 

"Therefore,  in  arriving  at  the  probable  cost  of  operating  this 
train,  I  think  it  fair  to  include  only  the  out-of-pocket  expense, 
which  is  $4,867.87  less  the  overtime  of  the  operators,  viz.,  $624, 
or  $3,743.87,  or  about  66  cents  per  mile.  It  must  be  borne  in 
mind  that  nothing  is  included  to  represent  the  necessary  repairs 
to  equipment  and  track,  which  will  have  to  be  made.  I  do  not 
think  it  unreasonable  to  assign  to  this  about  25  cents  per  mile, 
making  the  total  CQst  approximately  $1.  If  such  a  figure  is 
used,  it  will  be  seen  that  the  cost  of  operation  will  be  about  $190 
per  day.  This  will  probably  result  in  a  slight  loss,  but  nothing 
like  the  amount  which  is  indicated  by  the  figures  presented  by 
the  railroad/' 

It  must  not  be  forgotten  that  the  fact  that  this  train  may  be 
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run  at  a  loss  is  not  necessarily  a  reason  why  it  should  not  be 
again  placed  upon  the  road.  The  principle  is  old  and  well  estab- 
lished that  a  determination  whether  a  public  utility  company 
shall  furnish  a  certain  service  does  not  rest  upon  the  question 
whether  that  particular  service  will  yield  a  profit  to  the  com- 
pany, but  upon  the  necessities  and  convenience  of  the  public, 
and  upon  the  effect  which  the  act  of  furnishing  the  particular 
service  will  have  upon  the  total  earnings  of  the  company.  The 
principle  is  very  clearly  laid  down  in  the  St.  Louis  &  S.  F.  R. 
Co.  V.  Gill,  156  U.  S.  649,  at  page  665,  39  L.  ed.  567,  573,  15 
Sup.  Ct.  Eep.  484.  In  that  case  the  court  had  under  consider- 
ation the  effect  of  a  statute  which  prescribed  a  maximum  rate 
of  fare, — the  company  had  been  sued  for  a  penalty  provided  for 
a  violation  of  the  statute.  The  company  defended  upon  the 
ground  that  the  portion  of  the  road  over  which  the  plaintiff  had 
been  carried  was  highly  expensive  to  construct  and  maintain, 
and  that  the  cost  of  maintenance  and  transporting  passengers 
over  it  exceeded  the  mimimum  rate  fixed  by  law.  The  Supreme 
Court  held  that  the  correct  te^t  was  as  to  the  effect  of  the  law 
on  "the  defendant's  entire  line,  and  not  upon  that  part  which  was 
formerly  a  part  of  one  of  the  consolidated  roads;  that  the  com- 
pany cannot  claim  the  right  to  earn  a  net  profit  from  every 
mile,  section,  or  other  part  into  which  the  road  might  be  divided, 
nor  attack  as  unjust  a  regulation  which  fixed  a  rate  at  which 
some  such  part  would  be  unremunerative  .  .  .  and  finally, 
that  to  the  extent  that  the  question  of  injustice  is  to  be  de- 
termined by  the  effects  of  the  act  upon  the  earnings  of  the  com- 
pany, the  earnings  of  the  entire  line  must  be  estimated  as  against 
all  its  legitimate  expenses." 

It  is  clearly  the  opinion  of  the  Commission  *  that  the  train 
known  as  No.  812  previous  to  the  time  of  the  war  should  be 
restored  to  service,  and  should  leave  Utica  at  as  late  an  hour  as 
may  permit  it  to  connect  with  train  No.  12  on  the  main  line  bound 
for  New  York. 

Irvine  and  Fennell,  Commissioners,  concur. 

Confunissioners  Hill  and  Kellogg  concur  on  the  ground  that 
this  train  having  been  operated  for  a  long  period  of  years  prior 
to  its  recent  removal  by  order  of  the  United  States  Railroad 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


Washington  mills  t.  united  states  r.  ADBnNSTR.  643 

<^<£7jr23lxiistratioli^  the  b'urden  itf  proof  was  upon  the  respondents 
t^     ^xa^tify  its  discontinuance,  and  that  they  failed  to  sustain 
«^^&fa     burden. 


PBNNBTIiVANIA  PUBiaC   SERVICE  COHHISSION* 

ELTON  J.  BUCKLEY 

V. 

PENNSYLVANIA  EAILEOAD  COMPANY. 
[Complaint  Docket  No.  2667.] 

—  JBaitroocto  —  CwMMiitatUiin  Hcketm. 

1.  A  60-trip  indiyidaal  oommutation  ticket,  valid  for  one  montli 
«nn  date  of  issue,  is  not  luureaaonable  merely  because  purchasers  of 

^Jcets  during  the  month  of  February  are  allowed  only  twenty-eight 
.ys  in  which  to  use  them. 

—  Jurisdiction  of  CotnmlsHon  —  Federal  control, 

2.  The  PenasylYania  Commission  has  no  jurisdietion  over  intrastate 
Iroad  rates  during  period  of  Federal  control. 

[June  17,  1010.] 

^^oiMPLAiNT  alleging  unreasonableness  of  a  60-trip  commuta- 
^'^^^^^    ticket  valid  for  one  month  from  date  of  issue;  dismissed. 

-AJcom,  Commissioner:  On  December  12,  1914,  in  the  case 

^^  ^ii^  Combined  Committee  of  the  United  Business  Men's  As- 

so.    XT.    Pennsylvania  R.  Co.  (complaint  No.  316)  2  P.  C,  E. 

^>     'th.e  Conunission  made  an  order  as  follows :    "For  the  sale 

•      ^^^-turip  individual  commutation  tickets  and  46-trip  school 

2j^   /'^^<lxial  commutation  tickets,  each  class  of  tickets  valid  for  a 

^<^<i    of  one  month  from  the  date  of  issue.    .    .    •" 

Oi  ^^  X^Tirsuance  of  the  said  order,  the  Pennsvlvania  Eailroad 
a  ^^  I^^:tLy  filed  its  tariff  and  schedule  of  rates  and  put  into  effect 
i^      ^^■^^'•iHJy  60-trip  ticket  valid  for  one  month  from  the  date  of 

^^   -_^    ^^^    complained  that  such  tickets  .issued  during  the  month 

^  /^  "^^^^^ruary  are  allowed  only  twenty-eight  days  in  which  they 

^^        *>^       used,  and  it  is  alleged  that  for  the  tickets  purchased  in 

^-         ^^^^^=^:iith  of  February  twenty-eight  days  is  not  a  reasonable 

^ -U^^^  "^^^thin  which  to  use  a  60-trip  ticket.     Tickets  issued  in 
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the  other  months  of  the  year  are  also  valid  for  one  month  from 
the  date  of  issue.  It  follows,  therefore,  that  for  seven  months 
the  holder  of  the  ticket  is  given  thirty-one  days  in  which  to  use 
the  60  trips  and  for  four  months,  thirty  days. 

[1]  The  testimony  shows  that  the  price  at  which  the  tickets 
are  sold  is  not  based  upon  the  number  of  trips,  but  is  a  rate  fixed 
to  accommodate  the  regular  commutes.  The  commuters  ordi- 
narily use  these  tickets  during  the  entire  year.  It  does  not  ap- 
pear, therefore,  to  work  any  hardship  because  during  one  month 
of  the  year  a  less  number  of  days  are  allowed  for  the  use  of  the 
tickets  tha*u  during  the  other  eleven  months.  The  order  of  the 
Commission  was  that  these  60-trip  tickets  should  be  valid  for 
one  month  from  the  date  of  issue.  That  every  month  does  not 
contain  the  same  number  of  days  does  not  affect  the  reasonable- 
ness of  the  rate.  Some  standard  hid  to  be  adopted,  and  a  cal- 
endar month  seemed  to  be  the  best.  If  the  ticket  should  be  lim- 
ited to  thirty  days,  the  commuters  would  not  be  as  much  bene- 
fited as  by  the  limitation  of  one  calendar  month. 

[2]  The  Commission  is  of  the  opinion  that  the  60-trip  ticket 
as  put  in  use  by  the  respondent  is  in  conformity  with  the  order 
of  the  Commission  entered  December  12,  1914,  but  even  if  it 
were  not  the  railroad  is  now  being  operated  by  the  Federal  gov- 
ernment, and,  under  the  decision  of  the  Supreme  Courts  this 
Commission  does  not  have  jurisdiction  over  intrastate  rates  dur- 
ing the  period  of  Federal  control.  The  complaint  is  therefore 
dismissed  and  an  order  to  that  effect  will  be  entered. 


P£NXSTIiVANIA  PUBIjIC   SERVICE  COMMISSION. 

RE  STEVENS  COAL  COMPANY. 

[Application  Docket  No.  2540-1919.] 

Croaaings  —  JuriadicHan  of  ComtnisHan  —  Highvmys  —  JPrfoata 

The  Pennsylvania  Commission  has  no  jurisdiction  to  authorise 
the  construction  by  a  private  coal  company  of  crossings  over  the  pub- 
lic highways  to  be  used  by  the  company  for  the  sole  purpose  of  carrying 
on  its  mining  operation. 

[June  30,  1919.] 
P.U.R.1919E, 
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Application  of  the  Stevens  Coal  Company  lor  approval  of 
the  construction  of  crossings  at  grade  at  points  where  tramway 
crosses  public  highways;  dismissed  for  lack  of  jurisdiction. 

By  the  Commission:  The  Stevens  Coal  Company,  unincof- 
poratedy  engaged  in  the  business  of  mining  coal,  in  the  present 
applicaticm  seeks  the  Commission's  approval  of  the  canstruction, 
operation^  and  maintenance  of  two  crossings  at  grade  of  public 
highways  in  Perry  townlship,  Clarion  county,  at  points  where 
a  narrow  gauge  tramroad  of  said  coal  company  crosses  said  pub- 
lic highways.  A  protest  was  filed  by  the  supervisors  of  Perry 
township,  which  protest,  among  otiier  thiligs,  raised  the  question 
of  the  jurisdiction  of  the  Commission  in  the  premises,  in  that 
the  applicant  is  not  a  public  service  company  and  not  engaged 
in  any  way  in  furnishing  service  to  the  public  within  the  pur- 
view of  the  Public  Service  Company  Law,  and  the  trami*oad 
will  be  used  solely  in  the  mining  operations  and  bul^nesB  of  the 
applicant. 

This  application  falls  within  the  scope  of  the  rtding  of  the 
Commission  in  Be  Beichley  Bros,  (application  Docket  No.  211- 
1916)  P.U.E.1916B,  701,  and  for  the  reasons  set  forth  in  the 
opinion  in  that  case  we  find  and  determine  that  this  application 
should  be  dismissed  for  lack  of  jurisdiction.  An  order  will 
issue  in  accordance  with  this  determination. 


PCafNSTIjVANIA  PUBUC   SCRVICE   COBtMISSION. 

RE  PENNSYLVANIA  RAILROAD  COMPANY. 
[Application  Docket  No.  2126-1918.] 

9ro89hiff9  —  Jktmages  —  Adjacent  property. 

Property  located  1^00  feet  from  the  railroad  on  a  highway 
crossing  such  railroad  is  not  adjacent  thereto  so  as  to  entitle  the 
owner  to  damages  resulting  from  the  inconvenieiioe  caused  by  the 
abolitioii  of  the  crossing. 

(RiUJKQ,  Commissioner,  dissents.) 

[July  14,  1919.] 

Proceeding  to  determine  damages  due  to  property  taken,  in- 
jured, or  destroyed  in  the  abolition  of  a  grade  crossing  over  the 
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tracks  of  the  Pennsylvania  Eailroad  Company  in  Valley  town- 
ship in  connection  with  the  application  of  the  company  for  a 
certificate  of  public  convenience  to  authorize  the  elimination  of 
such  crossing;  petition  for  damages  dismissed. 

By  the  Commission :  The  application  in  this  case  is  for  fhe 
determination  of  damages  to  the  property  of  Morris  T.  Phillips 
and  James  Scully  for  property  taken,  injured,  or  destroyed  in  re 
proceedings  on  petition  of  the  Pennsylvania  Railroad  Company 
(A.  1906-1918)  for  the  abolition  of  a  crossing  at  grade  at  a 
point  where  the  tracks  of  said  railroad  company  cross  a  public 
highway  known  as  "Eed  Road,"  in  Valley  township,  Cheater 
county. 

Eed  Boad  runs  in  the  general  direction  of  north  and  south, 
connecting  the  Lincoln  Highway  with  Valley  Road,  and  crossing 
the  tracks  of  liie  Pennsylvania  Railroad  at  grade  about  J  mile 
north  of  Valley  Road. 

The  property  of  Morris  T.  Phillips  and  James  Scully  is 
situate  on  Red  Road,  about  J  mile  from  Valley  Road  and  1  mile 
from  the  Lincoln  High^vay,  and  consists  of  about  7  acres  of 
land  on  which  is  located  a  stone  quarry.  The  distance  from  the 
stone  quarry  to  the  crossing  that  was  abolished,  in  the  direction 
of  the  Valley  Road,  is  about  1,200  feet. 

The  applicants  contend  that  they  have  been  operating  the 
stone  quarry  on  their  premises,  and  that  the  only  market  for 
their  stone  is  along  the  Valley  Road,  extending  from  Pomeroy 
to  Coatesville,  and  that  the  most  direct  and  easy  way  to  deliver 
their  stone  to  said  market  was  south  on  Red  Road  down  grade 
to  the  Valley  Road,  and  that  by  reason  of  the  abolition  of  the 
crossing  at  grade  on  Red  Road  they  would  be  compelled  to  go 
north  on  Red  Road  and  up  a  steep  grade  to  the  Lincoln  High- 
>var,  thence  on  the  Lincoln  Highway  to  Coatesville  or  on  the 
Stove  Pipe  Road  to  Pomeroy ;  that  the  haul  north  to  the  Lincoln 
Highway  thence  to  Coatesville  is  about  2  miles  farther  and  more 
difficult  on  account  of  the  up  grade  than  the  haul  south  on  Red 
Road  to  the  Valley  Road  and  thence  either  to  Coatesville  or 
Pomeroy. 

Under   these   circumstances   are   the   applicants   entitled    to 

damages  ? 
P.r.R.i9i9E. 
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The  abolition  of  the  crossing  in  this  proceeding  by  the  closing 
of  the  highway  at  the  right  of  way  line  of  the  railroad  will  un- 
doubtedly inconvenience  the  applicants,  but  it  is  an  exercise  of 
a  power  of  government  for  the  benefit  of  the  people  as  a  whole. 
In  the  interests  of  safety,  the  state  refuses  to  permit  persons  to 
cross  the  tracks  at  the  point  in  question,  and  damages  which  may 
result  to  complainants  from  this  action  are  dwmrmji/ny  absque 
injiuria.  In  our  opinion,  the  property  of  the  applicants  is  not 
adjacent  to  the  crossing  which  has  been  abolished,  and  they  are 
for  this  reason  not  entitled  to  compensation  for  damages  under 
the  act 

The  application  will  therefore  be  dismissed* 

Billing,  Commissioner,  dissents. 


PENNSYLVANIA  PUBLIC   SERVICE   COMMISSION. 

PHCBNIXVILLE,  VALLEY  FORGE,  &  STEATFOBD  ELEC- 
TEIC  RAILWAY  COMPANY 

V. 

PHILADELPHIA   SUBURBAN  GAS  &  ELECTRIG 
COMPANY. 

[Oomplaint  Docket  Nob.  1169,  2280.] 

Bates  —  ElectricUy  —  Short^hour  users. 

1.  The  total  charges  for  senrioe  to  short-hour  users  must  be  rel- 
atiyely  higher  than  those  paid  by  consumers  making  more  use  of 
facilities  kept  at  their  disposal. 

Boies  —  Blectricity  —  Average  cost  —  Short-Jiaur  users, 

2.  Consumers  using  their  demand  only  in  the  neighborhood  of 
two  and  one-half  hours  per  day  must  pay  more  than  the  average  cost 
of  producing  the  entire  station  output. 

Bates  —  JSleotricity  —  Demand  and  energy  charges, 

3.  An  electrical  company  should  make  provision  in  its  schedules 
to  enable  its  patrons  to  take  advantage  of  changes  in  operation  varying 
the  demand  and  use  of  energy,  and  should  place  in  such  schedules  a 
definition  of  how  the  demand  is  to  be  determined,  and  should  make  its 
determination  and  charge  harmonize  with  the  minimum  and  the  de* 
mand  charges  in  its  rate  schedules  covering  other  classes  of  service. 

[July  14,  1919.] 

Complaint  alleging  imreasonable  rates;  dismissed,  but  re- 
spondent ordered  to  amend  its  rate  schedules  so  as  to  contain 
P.U.R.1919E. 
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rules  for  determination  of  "demand"  in  harmony  with  the  rest 
o£  its  rates,  and  so  as  to  recognize  variations  in  demand  in  re- 
duced or  increased  minimum  or  demand  charges. 

By  the  Commission:  The  complainant  operates  an  electi'ic 
railway  approximately  5i  miles  in  length  connecting  Phoenix- 
ville  and  Valley  Forge.  It  purchases  its  power  from  the  re- 
spondent, receiving  the  same  at  respondent's  station  located  in 
Phoenixville.  Upon  the  expiration  of  a  power  oontract  in 
October,  1916,  respondent  demanded  increased  rates  for  the 
aervice  in  question  which  the  complainant  alleged  were  unjust 
and  excessive.  Inadequate  service  was  also  alleged.  Hearings 
were  held,  and  in  a  report  and  order  issued  on  October  23,  1917, 
khe  Commission  accepted  the  2-cent  energy  rate  agreed  upon  by 
the  parties  and  fixed  the  minimum  monthly  charge  for  the  service 
rendered  at  $250,  with  additional  allowances  for  demands  in 
excess  of  300  kw.  Effective  August  1,  1917,  the  respondent  filed 
I  tariff  increasing  the  energy  rate  to  2^  cents  per  kw.  hr.,  which 
increase  had  not  been  given  consideration  in  the  report  of  the 
Commission.  A  rehearing  was  granted  upon  the  reasonableness 
)f  the  increased  rate,  and  the  reasonableness  of  the  minimum 
charge  fixed  by  the  Commission.  Effective  August  1,  1918,  the 
•espondent  filed  another  tariff  increasing  the  energy  rate  to  2^ 
5ents  per  kw.  hr.,  against  which  increase  a  new  complaint  was 
iled  by  the  complainant  and  in  justification  of  which  the  re- 
tpondent  offered  testimony  on  September  18,  1918.  At  the 
'ehearing  the  general  testimony  offered  at  the  earlier  hearings 
vas  supplemented  by  much  more  specific  evidence  as  to  the 
character  of  the  service,  the  investments  and  operating  costs 
letermining  the  cost  of  the  service,  and  as  to  the  reasonableness 
>f  the  rates,  little  of  which  was  before  the  Commission  in  its 
irst  consideration  of  the  case.  It  was  agreed  that  all  the  testi- 
nony  offered  should  be  considered  in  passing  upon  both  of  these 
lases,  and  they  will  be  disposed  of  as  one. 

The  evidence  indicates  clearly  that  complainant's  railway  is 
i  summer  line,  its  heavy  loads  occurring  on  Saturdays  and  on 
lolidays,  and  as  a  result  of  excursions  and  pi(mics  to  Valley 
?orge.  The  respondent  operates  as  one  system  plants  located 
it  West  Chester,  Phoenixville,  and  Pottstown,  and  delivers  550 
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volt  d.  c.  energy  to  the  complainant  at  its  Phoenixville  plant.  A 
large  and  modern  steam  power  plant  located  near  Phoenixville 
has  been  under  construction  and  is  now  partly  in  service.  The 
amount  of  energy  used  by  the  complainant  is  set  forth  in  the 
following:  1914—117,583  kw.  hr.;  1915—216,328  kw.  hr.; 
1916— 206,474 kw.  hr.;  1917—214,950  kw.  hr.;  1918—214,038 
kw.  hr. 

The  distribution  by  months  for  the  years  1917-1918  is  as 
follows,  the  table  showilig  the  greater  use  in  the  summer  months 
as  well  as  a  reduced  consumption  late  in  1918,  presumably  due 
to  the  changes  in  operation  testified  to  by  the  complainant : 


Months. 

January  

February  

March 

April    

Hay 

June  ■...., 

J^iy  ^.. 

August 

September 

October 

^Wember , 

December  


K.  W.  H. 


1917. 


14,760 
13,536 
14,634 
14,118 
15,216 
18,894 
22,152 
26,940 
22,524 
16,630 
16,872 
19,674 


214,950 


1918. 


20,994 
16,908 
16,686 
16,144 
18,534 
21,648 
23,0430 
27,006 
17.046 
12,918 
11,682 
11,922 


214,038 


J2egpondent's  witness  testified  that  the  peak  loads  iniposed 

upon  its  station  by  the  complainant's  railway  lasted  from  five  to 

seven  minutes ;  that  these  occurred  upon  ten  or  twelve  days  each 

*^"^xner,  the  load  going  on  several  times  each  day;  and  that, 

J>ase<l  upon  anuneter  readings,  complainant's  maximum  demand 

^8  30o  kw. ;  and  that  for  ordinary  occasions  the  demand  is  about 

i^O   tw.    The  complainant  did  not  question  the  existence  of  the 

^^^^  loads  indicated,  but  contends  that  he  should  not  be  diarged 

thk.    SOO  kw.  of  demand,  and  suggests  that  a  200  kw.  or  even  a 

^     lew.  rotary  should  be  sufficient  in  capacity  to  meet  his  de- 

^^*^<is.    Complainant's  engineer  likewise  states  that  a  150  kw. 

^^i^^ine  should  be  large  enough,  but  no  evidence  was  oiBFered 

^^"^ing  that  of  the  respondent  with  respect  to  the  loads  actually 

]  ^^d  upon  the  plant  and  which  the  respondent  must  hold  itself 

^^   "*^^«idiiiess  to  meet.     The  complainant  testified  that  in  Sep 

-^•1919E. 
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tember,  1918,  due  to  increased  costs  of  operation,  changes  i 
operation  that  would  result  in  reduced  demands  and  in  reduce 
use  of  energy  were  being  put  into  effect,  but  was  imable  to  stat 
the  actual  demand  at  that  time  or  to  give  any  satisfactory  stat( 
ment  of  the  probable  reduction  expected.  The  evidence  lead 
to  the  conclusion  that  for  periods  of  five  to  seven  minutes  th 
complainant's  demand  requires  a  capacity  of  300  kw.,  that  ther 
has  not  been  any  systematic  determination  of  the  actual  demanc 
and  that  complainant's  testimony  with  respect  to  the  demand  i 
based  partly  upon  what  the  capacity  charged  against  the  con 
plainant  should  be  in  the  judgment  of  the  witnesses  and  parti 
upon  a  different  conception  of  how  the  actual  demand  impose 
shall  be  determined  and  expressed  numerically.  On  a  15-minut 
basis  the  highest  demand  would  probably  be  somewhere  betwce: 
225  and  250  kw.  and  on  an  hour  basis  somewhat  less  than  200  ki« 
The  difference  is  in  the  numerical  expression  rather  than  in  th 
demand  itself,  and  as  long  as  consistency  is  observed  in  subse 
quent  cost  determinations  it  is  not  material. 

For  the  period  under  consideration  215,000  kw.  hr.  may  b 
taken  as  the  yearly  use  of  energy,  and  on  this  assumption  th 
average  daily  hour's  use  of  the  demand  would  vary  as  follows : 

Assumed  demand  in  kw 150         200         250         30 

Average  daily  use  of  demand — hours 3.94        2.95        2.35        1.9 

[1]  The  above  figures  show  clearly  that  the  complainaD 
makes  a  relatively  small  use  of  the  facilities  that  must  be  kep 
available  for  his  use,  and  hence  the  fixed  charges  on  said  facil 
ties  and  the  fixed  operating  costs  must  play  a  relatively  larg 
part  in  determining  the  cost  of  the  service  rendered.  The  cou 
plainant  is  a  short-hour  user,  and  the  total  charges  paid  by  hir 
for  service  must  therefore  be  relatively  higher  than  those  pai 
by  consumers  making  more  use  of  the  facilities  kept  at  thei 
disposal. 

Prior  to  October  12,  1916,  complainant  was  receiving  servic 
under  contract  a;t  a  rate  of  If  cents  per  kw.  hr.  with  a  miniraur 
charge  of  $26.26  per  one-half  month.  Upon  the  expiration  o 
the  contract,  the  respondent  sought  to  enforce  its  filed  schedule 
providing  for  a  minimimi  of  $5,000  per  year  for  300  kw.  c 
capacity,  with  an  energy  rate  of  2  cents  per  kw.  hr.  Before  th 
Commission  had  acted  upon  the  complaint  filed  against  this  rat< 
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the  respondent  filed  a  tariff  effective  August  1,  1917,  increasing 
the  energy  charge  to  2^  cents  per  kw.  hr.,  but  making  no  change 
in  the  minimum,  and  again  on  August  1,  1918,  the  energy  rate 
was  further  increased  to  2^  cents  per  kw.  hr.  It  appears  that 
the  complainant  has  been  billed  under  the  above  rates,  but  has 
paid  for  energy  used  between  October  12,  1916,  and  October  15, 
1917,  at  die  rate  of  1}  cents  per  kw.  hr.  and  for  energy  used 
subsequent  to  October  16,  1917,  at  a  rate  of  2  cents  per  kw.  hr. 

The  evidence  offered  by  the  respondent  in  support  of  both 
the  rate  and  the  minimum  charge  consists  of  a  valuation  of  the 
Phcenixville  plant,  statements  of  actual  operating  expenses  ix^ 
curred  during  the  years  1915  and  1917,  and  estimates  of  the 
cost  of  service  based  thereon,  as  well  as  estimates  of  the  cost  of 
the  service  when  the  newer  and  more  economical  power  station 
under  construction  will  be  in  operation.  The  complainant  offered 
testimony  as  to  the  value  of  the  plant,  which  is  in  practical 
accord  with  that  of  the  respondent,  but  differs  with  the  re- 
spondent as  to  the  cost  of  production  and  the  economy  of  opera- 
tion and  as  to  the  minimum  charge  proper  for  the  case.  Cents 
are  omitted  in  the  following  discussion. 

Based  on  a  demand  of  300  kw.  and  the  delivery  of  216,000 
kw.  hr.  per  year  to  the  complainant,  respondent's  vdtness  esti- 
mates the  cost  of  the  service  rendered  the  railway  company  as 
follows : 

Interest,  depreciation,  insurance  and  taxes — 15  per  cent  on  $30,281    $4,542 
Energy  cost,  based  on  1917  production  figures  and  85  per  cent  con- 
version efficiency— 216,000  kw.  hr.  x  .020996 $4,535 

Total   $9,077 

Based  on  the  same  underlying  data,  but  using  estimated  in- 
vestment and  operating  costs  for  the  new  steam  station,  the  same 
witness  estimated  the  cost  of  the  service  as  follows: 

Fixed  charges — 15  per  cent  on  $31,500   $4,725 

Production  expense  216,000  kw.  hr.  x  .00926  2,000 

Total    $6, 725 

It  is  to  be  noted  that  the  estimate  for  the  existing  plant  does 
not  make  any  allowance  for  chains  on  the  investment  of  the 
company  in  th^  transmission  lines  and  other  generating  stations 
which  form  part  of  the  operating  system. 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


652  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

If  the  demand  chargeable  to  complainant's  service  is  assumed 
to  be  as  low  as  200  kw.  and  the  same  data  and  method  of  com- 
putation employed,  the  above  figures  become — 

Cost  of  service  Phoenixville  plant $7,693 

Cost  of  service  new  plant » $5,150 

Eespondent's  witness,  dividing  the  total  cost  of  service  by  the 
kw,  hr.  sold,  contends  that  the  true  cost  for  the  present  plant 
corresponds  to  4.2  cents  per  kw.  hr.  and  for  the  newer  and  more 
efficient  plant  3.1  cents  per  kw.  hr. 

Complainant's  witness  submitted  estimates  of  investment  and 
operating  cost  for  the  Phoenixville  plant,  indicating  on  the  basis 
of  coal  costing  $4.20  per  ton,  and  on  an  assumed  load  factor  of 
33^  per  cent  and  a  coal  consumption  of  3  lbs.  per  kw.  hr.  a  cost 
of  producing  550  volt  d.  c.  power,  exclusive  of  capital  charges, 
of  1  cent  per  kw.  hr.  and  incluflive  of  capital  charges  a  cost  of 
1.506  cents  per  kw.  hr.  An  increase  or  decrease  in  coal  cost  of 
$1  per  gross  ton,  witness  estimated  would  increase  or  decrease 
the  cost  of  transformed  power  .15.7  cents  per  kw.  hr.  Adjusting 
the  witness's  figures  to  the  basis  of  $6.90  per  ton  used  by  re- 
spondent's expert  as  the  average  price  of  coal  would  result  in 
a  cost  exclusive  of  fixed  charges  of  1.27  cents  per  kw.  hr.  and 
including  fixed  charges  1.78  cents  per  kw.  hr. 
.  [2]  This  latter  figure,  1.78  cents  per  kw.  hr.  will  naturally 
be  compared  with  the  4.2  cents  and  3.3  cents  figures  submitted 
by  respondent's  witness,  and  the  difference  demands  explanation. 
Complainant's  figure  of  1.78  cents  is  the  average  unit  cost  of 
producing  650  volt  d.  c.  energy  in  a  plant  operating  on  33^  load 
factor,  which  is  practically  the  same  as  a  plant  operating  at 
capacity  an  average  of  eight  hours  per  day.  It  is  manifest  that, 
if  the  production  of  this  plant  is  divided  among  a  number  of 
consumers,  only  those  whose  use  of  their  demand  average  eight 
hours  per  day  are  entitled  to  receive  their  service  at  the  average 
rate.  Consumers  using  their  demand  more  hours  per  day  would 
be  entitled  to  a  lower  total  rate  because  of  the  decreased  effect  of 
the  fixed  charges.  On  the  other  hand,  consumers  in  a  class  with 
the  complainant,  using  the  demand  only  in  the  neighborhood  of 
two  and  one  half  hours  per  day,  must  naturally  pay  more  than  the 
average  cost  of  producing  the  entire  station  output.  It  there- 
fore follows  that  the  cost  of  producing  the  entire  output  of  a 
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station  is  not  a  direct  measure  of  the  cost  of.  the  service  to  a 
consumer  whose  use  has  a  ebaracteristie  so  markedly  different 
from  that  of  the  station  as  is  the  case  in  the  situation  before  us. 
It  will  prove  interesting  to  aj^ly  to  the  cost  figures  submitted 
by  the  complainant's  witness,  the  methods  of  computation  em- 
ployed by  the  expert  testifying  for  the  respondent,  and  to  deter- 
mtine  the  cost  of  the  service  in  a  similar  manner  but  based  upon 
complainant's  cost  figures*  Using  rounded  figures,  the  results 
are  as  follows: 


Assumed  Demand. 

150  Kw. 

200  Kw. 

250  Kw. 

300  Kw. 

Fixed    charges — 15%    on  $100  per 
kw 

$2,260 
2.743 

$3,000 

$8,750 
2,743 

$4J$00 

Production— 216,000     kw.    hx.     at 
1.27^  

2,743 

Cost  of  service 

$4,993 1       $5,743 

$6,493 

$7,243 

An  analysis  of  the  1916  and  the  1917  operating  costs  has 
been  made  by  the  Commission  and  the  results  compared  with 
the  charges  resulting  from  the  application  of  the  various  rates 
under  consideration  to  the '  service  rendered.  The  application 
of  the  2  cent  energy  rate  accepted  by  the  Commission  and  the 
minimum  of  $250  per  month  specified  in  its  order  show  that  the 
return  is  less  than  the  cost  of  the  service  for  1915  conditions, 
whereas  the  2-cent  rate  and  the  $5^000  minimum  will  return 
approximately,  .1  cent  per  kw.  hr.  more  than  the  1915  cost  of 
service  and  that  all  of  the  rates,  including  the  2^  cent  rate  filed 
to  become  effective  August  1,  1918,  fall  below  1917  costs.  With 
respect  to  the  increase  of  J  of  a  cent  effective  on  August  1, 1918, 
.the  respondent  offered  testimony,  which  was  not  questioned 
by  the  complainants,  showing  that  the  production  costs  for  the 
years  ending  August  1st  were  as  follows : 


1916. 
1.0344  ct,  per  kw.  hr. 


1917. 
1.5164  ct.  per  kw.  hr. 


1918. 
1.7355  ct.  per  kw.  hr. 

That  the  new  steam  station  began  delivering  a  limited  amount 
of  energy  in  April,  1918,  that  the  increase  was  restricted  entirely 
to  power  rates  and  was  designed  to  return  not  more  than  the 
total  increased  costs  enumerated. 

The  Mvnimvm  Charge: 

It  is  fundamental  that  the  rate  and  the  minimum  ohaapge  snut 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


654  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

be  considered  together.  In  this  instance  the  minimum  charge 
contended  for  by  the  respondent  is  approximately  $700  in  excess 
of  the  amount  resulting  from  the  application  of  the  2-cent  energy 
rate  to  the  average  use  indicated.  The  application  of  the  2J 
cent  energy  rate  yields  about  $4,820  and  the  2^  cent  rate 
$5,350. 

Bespondent's  witness  offered  an  approximate  determination 
of  the  minimum  charge  by  considering  that  the  same  should  in- 
clude all  of  the  fixed  charges  and  31^  per  cent  of  the  production 
cost,  this  portion  being  considered  as  properly  attributable  to 
the  demand  element  in  the  cost  of  service.  The  estimates  were 
based  on  1917  conditions,  and  were  as  follows : 

Phoenixville  Plant. 

Fixed  charges   $4,542 

Fixed  operating  cost 1,428 

Total   $6,970 

New  Plant. 

Fixed  charges   $4,725 

Fixed  operating  cost 630 

Total    $5,365 

Complainant^s  witness,  on  the  theory  that  a  150  kw.  machine 
should  be  ample  to  operate  the  road,  estimates  the  proper 
"readiness-to-serve  charge''  as  12  per  cent  on  an  investment  of 
$15,000,  or  $1,800  per  annum.  It  is  to  be  noted  that  there  is 
no  allowance  herein  for  energy  used  or  for  fixed  operating  costs 
that  go  on  regardless  of  variations  in  the  use  of  energy,  and  that 
the  figure  is  therefore  not  a  true  measure  of  a  minimum  charge. 

The  witness's  figure  corresponds  to  an  annual  allowance  for 
fixed  charges  of  $12  per  kw,  demand,  and  as  pointed  out  above 
this  witness's  estimate  leads  to  a  production  expense  of  1.27 
cents  per  kw.  hr.  Assuming  a  yearly  use  of  only  200,000  kw.  hr., 
the  production  expense  would  be  $2,540,  which  subtracted  from 
the  $5,000  minimum  charge  in  dispute  would  leave  $2,460  to 
meet  fixed  charges.  At  the  witness's  own  figure  of  $12  per  kw. 
this  amount  would  correspond  to  a  demand  of  205  kw.,  which 
is  less  than  indicated  by  the  evidence  submitted.  The  evidence 
now  before  us  justifies  the  minimum  charge  imposed  by  the  re- 
P.U.R.1910E. 
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spondent  in  connection  with  the  energy  rates  specified  and  for 
the  service  rendered. 

[3]  The  form  of  rate  schedule  was  not  questioned  by  the  com- 
plainant In  its  earlier  report,  the  Commission  directed  attention 
to  the  reasons  advanced  by  the  respondent  for  the  use  of  a 
minimum  instead  of  the  more  logical  form  of  rate  schedule  pro- 
viding separate  chai^ges  for  demand  and  for  energy.  The  com- 
plainant, through  changes  in  operating  conditions,  may  be 
successful  in  reducing  materially  not  only  his  use  of  energy, 
but  also  the  demand  upon  the  respondent's  system,  and,  if  so, 
should  then  be  entitled  to  a  lower  minimum  jthan  the  present 
tariffs  of  the  respondent  provide.  The  respondent  should  not 
only  make  provision  in  its  schedules  to  enable  its  patrons  to  take 
advantage  of  such  changes  in  operation,  but  should  also  place 
in  its  rate  schedules  a  definition  of  how  the  demand  is  to  be 
determined,  and  make  its  determination  and  the  charge  har- 
monize with  the  minimum  and  the  demand  charges  in  its  rate 
schedules  covering  other  classes  of  service. 

In  the  light  of  the  testimony  offered  at  the  hearings  subsequent 
to  its  order  of  October  23,  1917,  the  Commission  is  of  the  opin- 
ion that  the  cost  of  the  service  received  by  the  complainant  is 
in  excess  of  $5,000  per  annum,  and  that  the  rates  complained 
of,  including  the  minimum  requirements,  are  not  excessive  and 
unreasonable.  The  complaint  will  be  dismissed  and  the  re- 
spondent will  be  directed  to  make  provision  in  its  rate  schedules 
for  a  definition  and  determination  of  demand  that  will  be  in 
harmony  with  the  rest  of  its  rates,  and  to  modify  its  schedules  in 
such  a  manner  that  reduced  demands  by  the  complainant  can 
receive  recognition  in  reduced  minimum  or  demand  charges. 


6017TH  DAKOTA  BOARB  OF  BAHjBOAB  COMHISSIONBBS. 

B.  C.  HYDE 

V. 

yiNCBNT-BETHEL  TELEPHONE  COMPANY. 

[No.  3583.] 

PMUo  uHUUes  —  WhtU  oonstiUUe  —  Mutual  telephane  companies. 
1.  A  telephone  company,   aUhough  originaUy   organized   for   the 
P.U.B.1910E. 
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mutual  convenience  of  its  members,  is  a  public  utility,  subject  to  the 
usual  obligations  as  to  extensions  of  service,  where  service  extensions 
have  been  granted  to  new  subscribers,  and  not  all  of  its  subscribers  are 
members  or  stockholdera  of  the  oompany. 
Service  —  Telephone  —  DtUy  to  render^ 

2.  Under  the  laws  of  South  Dakota  it  is  the  duty  of  a  telephone 
company,  regardless  of  its  form  of  organization,  to  conduct  its  busi- 
ness in  such  manner  and  under  such  rules  and  r^^lations  as  to  enable 
the  entire  public  in  the  territory  senred  to  be  furnished  senrioe  re- 
quired without  discrimination. 

Service  —  Telephones  —  Duty  to  render  —  Overloaded  Unea. 

3.  A  telephone  company  cannot  refuse  to  serve  additional  iub- 
seribers  on  the  ground  that  its  lines  are  overloaded. 

Service  —  Telephones  —  Extensions, 

4.  A  telephone  company  may  be  reasonably  required  to  eEztend  its 
line  slightly  more  than  half  a  mile  to  serve  an  additional  subscriber. . 

Discrimination  —  Rates  —  Different  charges   to  stockholders  and 
nonstockholders, 

5.  The  practice  of  a  telephone  company  of  levying  an  assessment 
against  its  member  subscribers  for  the  purpose  of  paying  operating 
expenses  while  charging  its  nonscriber  members  an  annual  rental  rate 
is  illegal  under  the  South  Dakota  statutes. 

Service  —  Telephones  —  Duty  to  render  —  Conditions, 

6.  A  telephone  company  cannot  impose  as  a  condition  of  extend- 
ing service,  the  purchase  of  stock  in  the  company,  the  construction  of 
the  line,  or  the  furnishing  of  equipment. 

[July  22,  1919.] 

Complaint  alleging  refusal  to  furnish  telephone  service ;  sus- 
tained and  company  ordered  to  extend  line  in  order  to  supply 
the  required  service. 

By  the  Board:  In  the  complaint  filed  in  this  case  it  was 
alleged  that  the  Vincent-Bethel  Telephone  Company  owns  and 
operates  a  rural  party  telephone  line  extending  in  a  westerly 
direction  from  Sioux  Falls  to  Ellis  and  beyond;  that  the  com- 
plainant resides  in  the  general  territory  served  by  the  company ; 
that  his  residence  is  located  within  approximately^  mile  of  one 
of  the  lines  owned  and  operated  by  the  said  company ;  that  ap- 
plication-had been  made  to  the  company  for  service;  that  the 
application  was  denied  and  service  refused.  In  its  anewer  it  is 
contended  on  behalf  of  the  company  that  it  is  not  a  coiomercial 
institution,  but  rather  a  co-operative  association,  maintaining  a 
telephone  line  for  the  convenience  of  its  membeTPS,  and  ^at'ihe 
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^complainant's  residence  is  located  nearer  to  a  line  of  another 
company, 

A  hearing  was  held  at  the  residence  of  G.  W,  Hobbs,  near 
EHis,  on  June  20,  1919.    The  complainant  appeared  in  person 
^4  the  defendant  telephone  company  was  represented  by  Mr. 
^-  E.  Bowden,  Mr.  W.  A.  Vincent,  Mr.  G.  W.  Hobbs,  Mr.  F.  W. 
^^^ith,  and  Mr.  H.  E.  Foster,  its  president,  treasurer,  and  direc- 
^^8,  respectively. 
-The  testimony  shows  that  the  Vincent-Bethel  Telephone  Com- 
pany operates  a  rural  party  telephone  line  in  the  vicinity  of 
EUiSy  South  Dakota,  with  switching  connection  at  the  exchange 
of    tlae  Northwestern  Telephone  Exchange  Company  in  Sioux 
-PkJX3  ;  that  it  fumiflhes  service  to  twenty-two  subscribers;  and 
^a  £;     'the  company  maintains  and  operates  a  branch  line  within 
i7o     Jfods  of  the  residence  of  the  complainant.    The  complainant, 
^ojc-^      than  a  year  previous  to  the  time  of  the  hearing,  made 
3pf>iic3ation  to  the  company  for  telephone  service     Since  that 
^  tiiL^     ~C;lie  application  has  been  frequently  renewed,  the  complain- 
ant    attending  several  directors^  and  stockholders'  meetings  in  an 
attex:ra;^t;  to  secure  service.    Service  was  refused  and  the  complain- 
ant   "v^^.sua  informed  by  the  officers  of  the  company  that  its  refusal 
wa»      ox^riiig  to  the  overloaded  condition  of  the  line  and  to  the 
desxx*^      €Df  the  company  to  confine  its  service  to  its  present  sub- 
9criT>^x*^,    The  complainant  is  the  owner  of  the  farm  upon  which 
he  ^*^^fe^i<3es,  and  he  desires  telephone  service  for  the  convenience 
^^  JE^^«^otection  of  his  family.    He  resides  within  Sioux  Falls  trade 
terr'x-tc>3r;^  and  transacts  practically  all  his  business  in  that  city. 
WaxX^      it  is  true  that  there  is  a  telephone  line  with  switching 
c^^^^'^^^^tions  at  Crooks  and  Hartford,  which  is  located  as  near  as 
^^       X^o^sibly  10  rods  nearer  to  the  complainant's  residence  than 
the   lixx^  of  the  Vincent-Bethel  Telephone  Company,  service  with 
tba^t;    ^ioxnpany's  line  would  not  meet  his  requirements,  and  owing 
to^^^-tx.^  lack  of  connection  between  these  lines  and  the  exchange  in 
S^^^i^c  ^alls,  service  with  Hartford  and  Crooks  would  practically 
^  ^^    xio  value  to  him.    On  account  of  the  hardship  and  incon- 
vcncxx^:ti^^  suffered  by  the  complainant  by  reason  of  the  deprivation 
^^  ^^^lephone  service,  he  offered  to  pay  for  the  cost  of  the  con- 
strttotion  of  the  line  or  purchase  a  share  of  stock  in  the  company ; 
^^   ^a.ct  offered  to  do  anything  within  reason  in  order  that  he 
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might  secure  the  service  asked  for.  The  evidence  discloses  that 
the  complainant  is  both  willing  and  able  to  meet  his  obligations 
and  to  pay  for  telephone  service. 

[1-3]  There  is  some  contention  in  the  record  on  the  part  of 
the  company,  that  it  was  originally  organized  for  the  mutual 
convenience  of  its  members,  and  that  it  did  not  intend  or  pretend 
to  engage  in  a  commercial  business.    It  appears  from  the  record, 
however,  that  recently  and  since  the  complainant  made  applica- 
tion for  service,  extensions  have  been  made  and  service  granted 
to  new  subscribers.    It  also  clearly  appears  that  all  of  the  sub- 
scribers are  not  members  or  shareholders  in  the  company ;  that  at 
least  two  of  the  subscribers  are  nonshareholders  and  receive  serv- 
ice upon  the  payment  of  an  annual  rental.     The  position  of  the 
company  with  reference  to  the  duties  and  responsibilities  which 
it  owes  to  the  public  is  clearly  untenable.     The  statute  plainly 
provides  that  any  person,  firm,  corporation,  or  association  that 
engages  in  the  telephone  business  or  that  operates  any  line  or 
system  or  part  of  a  line,  is  a  common  carrier  and  subject  to  all  ^ 
laws  regulating  such  common  carriers  or  such  business.     Like- 
wise, under  the  law,  it  is  the  duty  of  a  telephone  company,  regard- 
less of  its  form  of  organization,  to  conduct  its  business  in  such 
manner  and  under  such  rules  and  regulations  that  the  entire 
public  in  the  territory  served  by  it  may  be  furnished  service  as 
required  and  without  discrimination.     As  to  the  contention  of 
the  company  that  its  line  is  overloaded,  and  that  it  therefore 
does  not  desire  to  accommodate  additional  subscribers,  we  deem  it 
sufficient  to  say  that  its  position  in  this  regard  is  untenable  and 
unreasonable,  and  we  consider  it  more  in  the  nature  of  an  excuse 
or  an  evasion  than  a  legitimate  reason  why  service  should  not  be 
established  and  maintained.     In  the  matter  of  an  investigation 
of  certain  irregularities  and  discriminations  practised  by  various 
telephone  companies  in  the  operation  of  their  telephone  lines 
and  the  conduct  of  their  business  in  this  state,  and  the  failure 
of  other  telephone  companies  to  comply  with  the  laws  of  this 
state,  decided  by  the  Commission  August  21,  1913,  a  copy  of 
which  decision  was  served  upon  this  company,  it  was  held  that 
'^under  our  statutes  a  telephone  company  is  a  common  carrier, 
and,  when  it  once  engages  in  the  business  of  serving  the  public, 
must  treat  eveiyone  alike  and  at  the  same  rates.    The  facts  in 
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each,  case  where  an  attempt  is  made  to  force  a  telephone  com- 
pany to  furnish  telephone  service  may  be  somewhat  different, 
but  generally  the  rule  is  that  a  public  service  corporation  must 
treat  all  of  the  body  politic  known  as  "the  public'*  alike.  Jt 
must  be  in  position  to  furnish  service  to  all,  and  it  is  not  a  suffi- 
cient answer  to  say  that  it  has  not  the  equipment,  because,  having 
engaged  in  the  business,  it  is  its  duty  to  furnish  the  equipment.'* 

Mr.  G.  W.  Hobbs,  a  director  of  the  company,  in  his  testimony 
stated  it  as  his  opinion  that  to  make  the  necessary  installation 
and  furnish  the  complainant  with  telephone  service  would  not 
materially  or  injuriously  affect  the  service  on  the  line,  and  that 
in  his  judgment  the  company  should  provide  the  facilities  and 
furnish  the  service  when  required. 

[4]  In  all  the  cases  before  the  Commission  where  the  relief 
asked  was  an  order  to  compel  a  telephone  company  to  provide 
equipment  and  furnish  telephone  service,  we  have  held  that  •the 
company  could  and  should  be  required  to  construct  lines  a 
reasonable  distance,  if  necessary,  in  order  to  render  the  service. 
In  this  case  slightly  more  than  ^  mile  of  pole  and  wire  construc- 
tion will  meet  the  requirements.  This  distance  we  believe  is 
clearly  within  reasonable  limitations,  and  we  are  of  the  opinion 
that  the  furnishing  of  the  equipment  and  the  establishment  and 
maintenance  of  service  will  not  work  an  undue  hardship  or 
prejudice  upon  the  telephone  company. 

[6]  The  practice  of  the  company  of  levying  an  assessment 
against  its  member  subscribers  for  the  purpose  of  paying  its 
operating  expenses,  while  charging  its  nonsubscriber  members  an 
annual  rental  rate,  is  clearly  illegal.  Our  statute  requires  all 
rates  or  schedules  of  rates  of  every  kind  to  be  filed  in  the  office 
of  the  Board  of  Railroad  Conmiissioners,  and  when  rates  are  so 
filed  they  become  the  legal  rates  and  as  such  must  be  observed 
and  collected  from  all  subscribers  alike.  Every  telephone  com- 
paiiy  doing  business  in  this  state,  including  the  defendant,  has 
'>een  advised  that  the  practice  of  favoring  their  stockholders  by 
lower  rates  than  are  charged  to  those  who  are  not  stockholders 
w  unlawful  and  imjust  discrimination  under  the  act,  clearly 
violative  of  the  provisions  of  §  9798  of  the  Revised  Code  of  1919. 
^^7  person  or  telephone  company  and  any  agent  of  any  telephone 
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company  violating  the  provisions  of  that  section  is  subject  upon 
conviction  to  a  fine  of  not  to  ezceed  $200. 

[6]  From  all  of  the  evidence  in  this  case  we  are  of  the  opin- 
icm  and  find  that  the  complainant  is  in  need  of  and  requires  the 
telephone  service  of  the  Vincent-Bethel  Telephone  Company; 
that  the  said  Vincent-Bethel  Telephone  Company  is  the  only  exist- 
ing instrumentality  in  position  to  provide  the  requisite  service; 
that  it  is  the  duty  of  that  company  to  furnish  the  service  de- 
manded ;  and  that  it  cannot  impose  as  a  condition  to  the  furnish- 
ing of  service  the  purchase  of  stock  in  the  company,  or  that  an 
intending  subscriber  shall  construct  the  line  or  furnish  the  equip- 
ment. However^  in  this  case  it  appears  that  the  complainant  is 
perfectly  willing  to  purchase  stock  in  the  company,  and  there 
can  be  no  objection  to  his  doing  so. 

As  conclusions  from  the  foregoing  findings  the  Board  now 
hereby  finds  and  decides  that  an  order  should  be  entered  in  this 
proceeding  requiring  and  commanding  the  Vincent-Bethel  Tele- 
phone Company  to  construct  and  install  the  necessary  line, 
equipment,  and  telephone  facilities,  and  furnish  service  to  the 
complainant  within  thirty  days  from  the  date  hereof;  and  that 
the  said  telephone  company  be  required  and  commanded  to  im- 
mediately establish,  file,  and  put  into  effect  reasonable  telephone 
rental  rates,  and  thereafter  to  charge  and  collect  such  rates  from 
each  of  its  subscribers  whether  such  subscriber  is  a  shareholder 
or  not. 


UTAH   PUBIilO    UTILITIES    OOHKISSION. 

BE  B.  L.  FEOST  et  al. 

[Case  No.  166.] 

AuUnnohUe9  —  Stage-line  and  toxicals  service  —  Monopoly  and  cont" 
petiUon. 

Application  for  permission  to  establish  an  automobile  stage 
service  was  denied  where  it  appeared  that  existing  taxicab  and  Uvery 
service  was  adequate,  and  that  the  stage  rates  would  be  higher  than. 
the  existing  charges. 

[July  10,  1919.] 
P.U.R.1019E. 
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Application  for  permission  to  operate  an  automobile  stage 
line  between  Garland  and  Deweyville  via  Tremonton;  denied. 

Blood,  Commissioner :  This  petition  was  filed  April  28, 1919. 
The  applicants  are  residents  of  Tremonton,  TTtaL  They  ask 
for  permission  to  establish  a  stage  service  between  Deweyville 
and  Garland,  Utah,  via  Tremonton,  Utah,  and  to  charge  a  one- 
way fare  of  $1.08,  including  war  tax,  between  Deweyville  and 
Tremonton;  a  one-way  fare  of  $1.62,  including  war  tax,  between 
Deweyville  and  Garland,  and  a  one-way  fare  of  $1.08,  including 
war  tax,  between  Garland  and  Tremonton. 

The  application  was  protested  by  Elmore  Adams,  of  Dewey- 
ville, who  alleged  that  he  had  been  meeting  the  trains  at  Dewey- 
ville during  the  past  two  and  one-half  years  as  a  taxicab  operator, 
and  had  been  prepared  to  convey  passengers  from  Deweyville 
to  any  point  desired,  including  Tremonton  and  Garland. 

Protests  were  also  filed  by  a  number  of  automobile  liverymen 
doing  business  in  Tremonton  and  Garland^  and  by  various  busi- 
ness men  and  institutions  and  residents  of  the  two  towns. 

The  case  came  on  for  hearing  at  Deweyville,  June  27,  1919. 
Testimony  by  the  applicants  was  that,  if  granted  the  permission 
sought  for,  they  were  prepared  to  naeet  all  trains  on  the  Oregon 
Short  Line  Railroad  and  the  Utah  Idaho  Central  Kailroad,  and 
promptly  convey  passengers  to  Tremonton  and  Garland,  and 
would  operate  on  a  schedule  suited  to  the  convenience  of  the 
traveling  public.  Mr.  Frost,  one  of  the  applicants,  said  in 
response  to  questions,  that  he  would  not  be  willing  to  undertake 
the  service  over  this  line  for  fares  lower  than  those  proposed  by 
him,  the  passengers  to  be  assessed  the  war  tax. 

For  the  protestants,  testimony  was  given  to  show  that  the 
public  needs  are  already  adequately  cared  for,  and  that  the 
service  now  being  given  by  Mr.  Adams,  and  that  provided  at 
Tremonton  and  Garland  by  the  various  auto  livery  companies 
doing  business  there,  is  sufficient.  It  was  testified  that  the 
Adams  livery  service  was  available  to  passengers  arriving  in 
Deweyville  on  any  train  from  either  direction  during  the  day, 
Mr.  Adams  being  equipped  with  two  automobiles.  It  was  further 
shown  that  there  was  ample  equipment  available  at  Garland  and 
Tremonton  to  convey  passengers  to  the  trains  at  Deweyville. 

P.U.R.1919E. 
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Witnesses  testified  that  the  present  service  is  satisfactory  to  tt 
public. 

The  distance  between  Deweyville  and  Tremonton  is  4  mile 
and  between  Tremonton  and  Garland  is  2  miles. 

One  passenger  train  a  day  via  the  Malad  branch  of  the  Orego 
Short  Line  Railroad  is  operated  to  and  from  Tremonton  an 
Garland,  connecting  with  the  main  line  at  Brigham  City.  Thi 
however,  does  not  provide  convenient  or  sufficient  transportatic 
facilities  for  the  public,  a  number  of  persons  preferring  to  j 
by  automobile  to  Deweyville,  where  frequent  railroad  service 
obtainable. 

The  livery  service  that  has  been  in  the  past,  and  is  now,  avai 
able  to  the  public,  provides  transportation  for  a  single  individui 
between  Garland  and  Deweyville,  for  $1.50 ;  if  two  or  more  pe 
sons  go  in  the  same  car,  the  fare  is  $1  each.  The  fare  betwee 
Tremonton  and  Garland,  and  Tremonton  and  Deweyville, 
$1  each  person,  regardless  of  the  number.  In  all  cases  tl 
liverymen,  protestants  herein,  have  themselves  paid  the  war  U 
out  of  their  fares.  If  a  stage  line  is  established  in  accordanc 
with  this  application,  it  would  result  in  an  increase  in  the  fai 
between  Deweyville  and  Tremonton,  and  between  Tremonto 
and  Garland,  of  8  cents.  The  fare  would  be  increased  12  cen 
between  Deweyville  and  Garland  if  one  party  was  being  carriei 
and  in  case  of  two  or  more  parties  the  increase  would  be  6 
cents  between  Deweyville  and  Garland,  due  to  the  liveryme 
reducing  their  charge  between  Deweyville  and  Garland  for 
party  of  two  or  more,  which  would  not  be  done  by  the  applican 
under  a  stage-line  permission. 

The  only  testimony  offered  in  support  of  the  application,  an 
in  proof  of  there  being  a  necessity  for  the  establishing  of  a  staj 
line,  was  the  testimony  of  the  two  applicants  themselves,  i 
before  stated,  there  is  on  file  a  protest  against  granting  the  a] 
plication,  carrying  the  signatures  of  substantial  business  me 
and  other  residents  of  Tremonton  and  Garland,  and,  in  additio 
thereto,  testimony  was  presented  to  the  effect  that  there  was  n 
necessity  for  the  stage  line. 

Before  a  certificate  of  convenience  and  necessity  can  be  issue< 
there  must  be  a  showing  made  that  the  public  needs  and  require 
the  service.     On  this  point  the  law  fiiays  (Utah  Comp.  Lawi 
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1917,  §  4818) :  "No.  .  .  .  automobile  corporation  •  .  • 
shall  henceforth  establish  or  begin  the  construction  or  operation 
of  a  .  .  .  line,  route,  ...  or  system  .  .  .  without 
having  first  obtain^d  from  the  Commission  a  certificate  that  the 
present  or  future  public  convenience  and  necessity  require  or 
will  require  such  construction." 

The  evident  intent  of  the  law  is  that,  where  the  public  is 
being  served  adequately  and  satisfactorily,  such  service  should 
not  be  disturbed.  In  the  instant  case  it  is  not  certain  that  the 
interests  of  the  public  would  be  subserved  by  substituting  regu- 
lated service  for  that  now  being  given.  So  far  as  public  senti- 
ment could  be  judged  by  the  testimony  at  the  hearing,  it  would 
be  against  the  change.  Hence,  on  the  showing  made,  we  would 
not  certify  that  public  convenience  and  necessity  required  the 
operation  of  the  proposed  stage  line.  Nor  would  we  feel  justi- 
fied in  adding  to  the  burden  of  the  traveling  public  that  has 
occasion  to  use  the  service  between  Deweyville,  Tremonton,  and 
Garland,  by  establishing  a  stage  line  between  those  points  with 
anthorized  fares  higher  than  are  being  paid  at  the  present  time 
for  special  car  service. 

The  applicants  were  given  opportunity  to  modify  their  request 
for  higher  fare  than  is  now  being  charged,  but  stated  positively 
that  the  business  would  not  be  attractive  to  them,  and  that  they 
would  not  care  to  assume  the  responsibility  of  giving  the  service 
at  any  price  lower  than  that  asked  for  in  their  application.  This 
leaves  the  Commission  with  the  alternative  of  denying  the  ap- 
plication, or  increasing  the  fares,  which  on  the  present  livery 
stage  basis  are  high  in  comparison  with  stage-line  service  in 
other  parts  of  the  state,  even  where  road  conditions  are  more 
difficult  Ihan  they  are  in  the  district  in  question,  during  most 
seasons  of  the  year. 

The  Commission  will  watch  developments  in  this  district,  and 
check  up  the  amount  of  traffic  in  order  to  determine  whether  the 
public  is  being  fairly  treated  or  would  be  better  served  if  a  stage 
line  were  established.  As  at  present  advised,  it  would  appear 
proper  to  deny  the  petition. 

An  appropriate  order  will  be  issued. 

We  concur:  Joshua  Greenwood,  Warren  Stoutnour,  Commis- 
sioners. 
P.U.R.1919E. 
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WISCONSIN   RAILROAD    COMMISSION. 

BE  FOND  DU  LAC  EUEAL  TELEPHONE  COMPANY. 

[U-1479.] 

Return  —  Telephones  —  Increase  in  rates, 

1.  A  telephone  company  is  not  entitled  to  an  increase  in  rates, 
where  the  present  rates  provide  nearly  14  per  cent  for  interest  and 
depreciation. 

B^tes  ^  Factors  —  Iruytease  in  operating  expenses  —  Illegal  charges, 

2.  Upon  an  application  for  an  increase  in  rates  lyy  a  nural  telephone 
company,  operating  no  exchange,  but  securing  switching  service  through 
an6ther  company,  the  Wisconsin  Commission  will  not  take  into  con- 
sideration an  increase  in  the  switching  rates  of  the  other  company  whieh 
had  not  been  authorized  by  the  Conmiission. 

[June  24,  1919.] 
Application  to  increase  telephone  rates ;  denied. 

By  the  Commission:  Application  in  this  matter  dated 
November  20,  1918,  sets  forth  that  the  Fond  du  Lao  Rural  Tele- 
phone Company  is  a  public  utility  engaged  in  the  furnishing  of 
telephone  service  to  a  rural  neighborhood  adjac^xt  to  the  cities 
of  Fond  du  Lac  and  !N'orth  Fond  du  Lac;  that  no  exchange  is 
maintained  by  this  company,  switching  service  being  secured 
through  the  exchanges  of  the  Wisconsin  Telephone  Company  at 
Fond  du  Lac  and  at  North  Fond  du  Lao;  that  the  present  rate 
for  exchange  service  for  telephones  connected  with  the  North 
Fond  du  Lac  exchange  is  $16  per  year  and  $18  per  year  for 
those  connected  with  the  Fond  du  Lac  exchange ;  tibat  lines  con- 
nected at  either  exchange  are  given  unlimited  service  to  the 
other  exchange;  that  the  present  rates  are  insufficient  to  pay 
operating  expenses,  maintenance,  interest  on  capital  invested, 
and  to  create  a  depreciation  reserve,  and  that  therefore  authority 
is  asked  to  increase  rates  for  subscribers  connected  at  either 
exchange  to  $1.85  per  month,  with  a  discount  of  25  cents  per 
month  if  paid  in  advance. 

Hearing  in  this  matter  was  held  at  the  office  of  the  Commission 
at  Madison  on  December  17,  1918.  Appearances  were:  W.  T. 
Reilly  on  behalf  of  the  applicant ;  F.  M.  McEniry  on  behalf  of 
the  Wisconsin  Telephone  Company. 
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At  the  hearing  it  was  developed  that  the  applicant  owns  and 
operates  16  full  metallic  circuits  with  160  subscribers  out  of  the 
North  Fond  du  Lac  exchange  and  28  circuits  with  239  subscribers 
out  of  the  Fond  du  Lac  exchange.  All  telephones,  pole  lines, 
and  wire  are  owned  by  the  applicant  up  to  the  cily  limits  of  the 
exchanges.  For  switching  service  at  North  Fond  du  Lac  the 
applicant  pays  the  Wisconsin  Telephone  Company  $8  per  year 
per  telephone  and  at  Fond  du  Lac  $6  per  year  per  telephone. 
These  rates,  it  was  shown,  the  Wisconsin  Telephone  Company 
proposed  to  increase  to  $6  per  telephone  per  year  for  subscribers 
at  both  the  Fond  du  Lac  and  the  North  Fond  du  Lac  exchanges, 
the  increase  to  become  effective  on  January  1,  1919. 

It  was  further  shown  that  it  was  primarily  because  of  this 
proposal  to  increase  switching  rates  that  the  application  herein 
was  made.  It  will  be  noted  that  at  North  Fond  du  Lac  the 
Wisconsin  Telephone  Company  proposes  to  increase  the  rate 
from  $3  to  $6  per  year  or  an  increase  of  $3  per  year  per  sub- 
scriber. The  application  herein  seeks  an  increase  for  North 
Fond  du  Lac  subscribers  from  $16  per  year  to  $19.20  or  $3.20 
per  year.  likewise  at  Fond  du  Lac  it  is  proposed  to  increase 
the  switching  itAe  $1  per  year  and  the  application  herein  seeks 
an  increase  of  $1.20  per  year. 

The  applicant  has  outstanding  capital  stock  to  the  amount  of 
$20,000  upon  which  it  has  consistently  paid  a  10  per  cent  divi- 
dend for  a  number  of  years  and  in  addition  has  been  able  to  set 
aside  a  depreciation  reserve  of  over  $6,000.  The  book  value  on 
Deoember  31,  1918,  stood  at  $21,386.  However,  the  applicant 
claims  that  the  cost  of  reproduction,  were  a  valuation  to  be  made 
of  the  property  to-day,  would  be  in  the  neighborhood  of  $29,000. 
No  data  supporting  this  valuation  were  presented. 

The  income  accounts  for  the  past  two  years  as  reported  to  the 
Commission  in  applicant's  annual  reports  are  as  follows: 
P.UJ5Ll9l9]il 
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TABLE  I. 
Income  Aecount. 


For  Yean  Ending  Dec  81 


1917. 


1018. 


Operating  Revenues, 
Subscriber  telephone  earnings  .... 
Nonsubscriber  telephone  earnings  . 


Total  operating  revenues 

Operatmg  Ewpensea, 

Central  office  expense 

Wire  plant  expense 

Substation  expense  

Commercial  expense 

General  expense 

Undistributed  expense   


$7,200.00 


$6,760.76 


Total  of  aboye  items 


Depreciation  . 
Contingencies 
Taxes    


Total  operating  expenses 

Net  operating  revenues 

Nonoperating  revenues 

Gross  income   


$7,200.00 

$1,702.28 

625.00 

1,000.00 

60.76 

400.00 

86.08 


$6,760.76 

$1,711.28 
1,355.00 


443.42 


$3,864.11 
973.00 


150.00 


$4,987.11 
2,212.89 


2,212.89 


$3,509.70 
500.00 

189.60 


$4,199.42 
2,561.34 

'2,561.34 


[1]  There  is  some  question  as  to  the  correctness  of  the  above 
income  accounts.  Neither  agrees  with  income  accounts  sub- 
mitted for  the  same  periods  at  the  hearing.  The  testimony  is 
rather  confused  as  to  what  charges  were  made  to  operating  ex- 
penses for  reconstruction  work  performed  during  1918.  It  is 
evident  if  we  accept  these  figures  as  they  stand  that  the  finances 
of  the  applicant  are  not  in  a  critical  condition  if  there  is  to  be 
no  increase  in  the  switching  rate.  The  net  income  for  1918  be- 
fore provision  for  depreciation  amounted  to  $3,061.34.  This 
amount  would  care  for  interest  and  depreciation  upon  a  plant 
value  of  $22,000  at  a  rate  of  nearly  14  per  cent.  Such  an 
amount,  it  appears,  is  adequate  to  cover  the  applicant's  needs  for 
interest  and  depreciation  upon  its  property. 

[2]  No  application  to  increase  switching  rates  upon  the  part  of 
the  Wisconsin  Telephone  Company  has  been  made,  and  no  evi- 
dence has  been  presented  to  show  that  a  need  exists  for  an  in- 
crease in  switching  rates  at  Fond  du  Lac  or  North  Fond  du  Lac. 
Under  the  circumstances  we  see  no  justification  for  consideration 
in  this  case  of  an  increased  switching  rate  which  has  not  been 
formally  authorized  by  this  Commission  in  compliance  with  the 
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provisions  of  the  public  utility  law  and  which  oonsequentlj  can- 
not be  considered  a  lawful  rate. 

Taking  all  of  the  factors  into  consideration,  we  are  of  the 
opinion  that  the  application  herein  should  be  denied. 

It  is  therefore  ordered  that  the  application  herein  be  and  the 
same  hereby  h  denied. 

Dated  at  Madison^  Wisconsin,  this  24th  day  of  June,  1919. 

Railroad  Commission  of  Wisconsin,  Henry  B.  Tmmbower  and 
John  S.  Allen,  Commissioners. 


IxnSCONSIN  RAILKOAB  COHMIBSIOir. 

BE  MALONE  LIGHT  &  POWER  COMPANY. 

Certificate  of  convenience  ~  When  unneeeeaary  —  Monopoly  and 
competition  —  Indeterminate  permit, 

A  declaration  of  public  conyenience  and  necessity  is  nnnecessarj 
in  Wisconsin  for  the  extension  of  the  lines  of  an  electric  ntility  into  a 
municipality,  where  the  utility  has  secured  the  consent  of  the  proper 
municipal  authorities,  and  it  appears  that  the  company  already  in  the 
field  is  operating  without  an  indeterminate  permit. 

[July  11,  1919.] 

Applioatiok  for  a  declaration  of  public  convenience  and  neces- 
Bity;  declaration  held  unnecessary. 

By  the  Commission:  The  Malone  Light  &  Power  Company 
under  date  of  May  28^  1919,  filed  with  the  Commission  an  ap- 
plication setting  forth  that  it  desires  to  construct  and  operate  an 
electric  utility  in  the  towns  of  Taycheedah,  Calumet^  and  Marsh- 
field  in  Fond  du  Lac  county,  for  the  purpose  of  serving  the  rural 
residents  in  said  towns  and  the  unincorporated  villages  of  Johns- 
buigh,  Pipe  Village,  Calumetville,  Marytown,  Calvary,  and 
Mount  Calvary,  all  included  in  said  towns,  and  requesting  the 
Commission  to  grant  to  it  a  declaration  of  public  convenience 
and  necessity  for  the  operation  of  a  second  utility  in  the  town  of 
Marshfield  into  which  the  electric  lines  of  the  Elkhart  Lake 
Light  &  Power  Company  have  been  extended. 

A  bearing  was  held  on  June  20,  1919,  at  Moiint  Calvary,  at 
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n 


I 


which  J.  M.  (jooding  appeared  for  the  applicant  and  W. 
Burk  and  Geo.  Brickbauer  for  the  Elkhart  Lake  Light  &  Po^ 
Company. 

The  town  clerk  of  the  town  of  Marshfield  testified  that 
permit  had  been  applied  for  or  granted  by  the  town  board  to 
Elkhart  Lake  Light  &  Power  Company  to  construct  its  deci 
system  in  that  town.     Bepresentatives  of  that  company  sta 
that  they  had  not  understood  that  such  a  permit  was  neeesss 
but  that  before  building  they  had  secured  the  consent  of 
owners  of  property  abutting  on  the  highways  upon  which 
lines  were  constructed,  thinking  that  no  other  permission  i 
required  by  law.    The  town  board  has  granted  a  permit  to 
Malone  Light  &  Power  Company  to  construct  its  proposed  sysl 
in  the  town  of  Marshfield. 

Under  §  i329a  of  the  Statutes  an  electric  utility  is  authori 
to  construct  its  lines  in  a  town  *'with  the  written  consent  of 
supervisors  of  the  town,"  and  provision  is  made  for  an  apj 
to  the  county  court  in  the  event  that  the  supervisors  refuse 
grant  ^uch  consent  or  fail  to  act  upon  the  utility^s  applicat 
within  a  reasonable  time.  It  i^  our  understanding  of  the  1 
that  the  consent  of  the  board  of  supervisors  or  an  order  fi 
the  county  court  is  necessary  before  an  indeterminate  permit  < 
issue  to  a  utility  for  the  construction  and  operation  of  an  eled 
system  in  a  town.  The  Elkhart  Lake  Light  &  Power  Compa 
having  failed  to  take  this  preliminary  step,  ia  operating  in 
town  of  Marshfield  without  l^al  authority.  This  proceed 
is  under  §  1797m-74,  subsection  4  of  which  is  as  follow 
'^ITothing  in  this  section  shall  be  construed  so  as  to  prevent 
granting  of  an  indeterminate  permit  or  the  construction  o: 
municipal  plant  where  the  existing  public  utility  is  operat 
without  an  indeterminate  permit  as  provided  in  §§  1797n 
to  1797m-109,  inclusive." 

We  find,  therefore,  that  the  Elkhart  Lake  Light  &  Poi 
Company  is  operating  in  the  town  of  Marshfield  without 
indeterminate  permit,  and  that  the  Malone  Light  &  Power  C< 
pany,  having  secured  the  consent  of  the  board  of  supervis< 
is  authorized  to  proceed  with  the  construction  of  its  propa 
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lines  in  the  town  of  Marshfield.  Under  the  circumstances,  a 
declaration  of  public  convenience  and  necessity  is  nnneoessary. 

Dated  at  Madison,  Wisconsin,  this  11th  day  of  July,  1919. 

Railroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson, 
Henry  B.  Trumboweri  John  S.  Allen,  Commissioners. 


WISCONSIN  RAHiROAD   COHHI88ION. 

ANDREW  SNYDEE  et  aL 

V. 

WAUKESHA  GAS  &  ELECTBIC  COMPANY. 

[U-1642.1 

DiaerinUnaHcn  —  Waiver  of  deposit  —  Purchase  of  tonde, 

1.  The  waiver  of  a  deposit  requirement  as  a  oondition  precedent 
to  extending  service,  in  cases  in  which  prospective  consumers  purchased 
bonds  of  a  utility  company  of  a  specified  amount,  is  discriminatory. 

Service  ~  Extensions  —  lUegal  deposits, 

2.  It  appearing  that  a  utility  company  without  the  consent  of  the 
Commission  had  adopted  rules  increasing  the  amount  of  deposits  re- 
quired as  a  condition  precedent  to  the  extension  of  servioe,  and  had 
permitted  extensions  to  be  made  without  deposit  to  persons  who  had 
purchased  a  specified  amount  of  utility  bonds,  the  Wisconsin  Commis- 
sion reconunended  that  the  company  forthwith  refund  deposits  in 
excess  of  the  requirement  of  its  legal  rules,  with  interest  at  6  per 
cent,  and  permit  purchasers  of  the  bonds  to  surrender  tJiem  at  full 
value  if  they  shall  so  desire. 

[July  16,  1919.] 

IinrESTioATioN  on  motion  of  the  Commission  of  tlie  rules  and 
practices  of  the  defendant  with  respect  to  extensions  of  service 
and  other  matters;  preliminary  order  and  recommendations  with 
respect  thereto. 

By  the  Commission:    This  proceeding  relates  to  the  rates, 

rules,  and  practices  of  the  Waukesha  Gas  &  Electric  Company. 

The  hearings  in  the  matter  have  been  concluded,  but  the  final 

order  cannot  be  made  until  the  record  has  been  transcribed  and 

briefs  filed  by  ootinsel.    However,  there  are  certain  matters  the 

solution  of  which  is  somewhat  pressing,  and  it  therefore  appears 

advisable  to  enter  a  preliminary  order  with  respect  thereto. 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


670  WISCONSIN  RAILROAD  COMMISSION. 

The  rules  of  the  Waukesha  Gas  &  Electric  Company  with 
respect  to  extensions  now  on  file  with  the  Commission  and  legally 
in  force  are  as  follows: 

"We  will  make  extensions  where  estimated  annual  revenue 
from  an  applicant  or  group  of  applicants  to  be  supplied  from 
the  extension  is  equal  to  or  greater  than  30  per  cent  of  the  cost 
of  the  extension. 

Lines  will  be  extended  in  the  event  of  the  estimated  annual 
revenue  not  being  30  per  cent  of  Ae  cost  of  the  eattension,  pro- 
vided the  applicant  or  group  of  applicants  will  advance  sufficient 
money  to  the  company  so  that  the  revenue  will  be  30  per  cent  of 
the  company's  portion  of  the  cost  of  the  extension.  If  the  ap- 
plicants do  not  wish  to  make  cash  payment  and  will  guarantee 
30  per  cent  revenue  from  the  cost  of  the  extension  for  a  period 
of  five  years^  the  company  will  make  extension  at  its  expense. 
Money  advanced  by  the  applicants  will  be  refunded  as  the  revenue 
is  increased  by  the  addition  of  new  customers,  so  that  the  amoimt 
of  money  invested  by  the  company  is  earning  a  gross  revenue  of 
30  per  cent.^^ 

[1,  2]  In  the  summer  of  the  year  1918  the  utility  placed  in 
effect  war-emergency  rules  without  filing  them  with  the  Commis- 
sion or  securing  the  Commission's  approval.  These  rules  are 
as  follows: 

"The  company  will  subject  to  the  provision  of  rule  (8)  supply 
service  in  accordance  with  this  schedule  of  rates,  rules,  and  regu- 
lations where  it  has  service  facilities  and  equipment  already  in 
place,  or  will  extend  its  facilities  and  equipment  to  a  new  point 
of  delivery  of  service  when  the  consumer  guarantees  an  annual 
gross  return  to  the  company  of  not  less  than  40  per  cent  of  the 
cost  of  installation.  Any  alteration  or  changes  in  service  con- 
nection or  additional  services  to  the  same  property  shall  be  at 
the  expense  of  the  consumer. 

"The  company  will  extend  its  facilities  for  the  supply  of  serv- 
ice only  when  the  consumer  lends  to  the  company  at  6  per  cent 
interest,  an  amount  sufficieait  to  oover  the  cost  of  such  extension. 
All  such  arrangements  shall  be  for  a  time  ending. two  years 
after  the  conclusion  of  peaoe  betwe^i  the  United  States  and  its 
enemies,  and  shall  be  covered  by  a  specific  agreement  between 
the  company  and  the  consumer." 
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For  a  time  the  deposit  requirement  of  the  war-emergency  rules 
was  waived  for  prospective  consumers  who  purchased  7  per  cent 
American  Gas  Company  bonds  in  amount  equal  to  or  in  excesd* 
of  the  estimated  cost  of  the  proposed  extension. 

Under  the  war  rules  deposits  were  made  to  the  extent  of 
$2,369.01,  in  addition  to  which  extensions  were  made  to  a  num- 
ber of  residences  upon  the  purchase  of  bonds  by  their  owners. 
A  number  of  applications  for  extensions  of  service  have  been 
received  by  the  company,  and  the  work  has  been  deferred  pend- 
ing the  determination  of  the  validity  of  the  war-emergency  rules 
which  the  utility  still  assumes  to  enforce  as  to  extensions  to  dis- 
tribution system  though  not  as  to  service  cozmections  and  meters. 
In  some  of  these  instances  the  buildings  are  completedi  and  delay 
will  entail  serious  inconvenience. 

The  war-emergency  rules,  as  quoted  above,  were  not  more 
burdensome  upon  the  public  than  rules  adopted  by  a  number  of 
other  utilities  in  the  state  as  a  war  measure,  and  if  they  had 
been  duly  filed  with  the  Commission  it  is  probable  that  they 
would  have  been  accepted  as  reasonable  under  war  conditions. 
However,  the  rules  were  not  filed,  and  the  utility  was  therefore 
bound  by  the  rules  which  had  been  filed  prior  to  the  war.  .  The 
deposits  collected  were  consequently  obtained  without  legal  sanc- 
tion. 

The  Commission  is  informally  advised  that  local  financial  con- 
ditions at  Waukesha  are  such  that  the  utility  is  now  able  to 
finance  extensions  under  its  legal  rules,  and  it  seems  prebable 
that  it  can  secure  the  amount  necessary  to  refund  the  deposits 
made  by  customers  under  the  provisions  of  the  war-emergency 
rules. 

The  waiving  of  the  deposit  in  cases  where  bonds  were  pur- 
chased presents  certain  discriminatory  features,  and  the  com- 
pany, recognizing  this  fact,  has  discontinued  the  practice. 

In  view  of  the  foregoing  facts  we  are  of  the  opinion  that  the 
utility  should,  pending  the  final  disposition  of  this  action,  pro- 
ceed with  the  required  extensions  of  service  on  the  basis  of  its 
rules  legally  in  force,  and  should  forthwith  refund  to  all  parties 
who  have  made  deposits  under  the  war  rules  the  amount  so  de- 
posited in  excess  of  the  requirements  of  the  legal  rules,  with 
interest  at  6  per  cent  Parties  who  purchased  bonds  in  connec- 
P.U.R.1919B. 
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tion  with  extensions  of  service  should  also  be  given  an  oppor- 
tunity to  surrender  them  at  full  value  if  they  so  desire. 

It  is  ordered  that  the  Waukesha  Gas  &  Electric  Company, 
pending  the  final  disposition  of  this  action,  extend  its  service  to 
all  applicants  under  the  terms  of  its  legally  filed  rules,  quoted 
above. 

It  is  recommended  that  said  company  forthwith  refund  the 
deposits  collected  under  its  war-emergency  rules,  in  so  far  as 
they  are  in  excess  of  the  requirements  of  the  legal  rules,  with 
interest  at  6  per  cent,  and  upon  proper  application  repurchase  at 
the  original  purchase  price  the  bonds  of  the  American  Gas  Com- 
pany which  were  sold  in  lieu  of  deposits  for  extensions,  adjust- 
ing the  matter  of  the  extension  cost  on  the  basis  of  the  legally 
filed  rules  quoted  abova 

Dated  at  Madison,  Wisconsin,  this  15th  day  of  July,  1919. 

Bailroad  Commission  of  Wisconsin,  John  S.  Allen  and  Henry 
E.  Trumbower,  Commissioners. 


WISCONSIN  RAILROAB   COMMISSION. 

JOSEPH  GANSEB 

V. 

HILLSBORO  &  NOETHEASTEEN  RAILWAY  OOMPANT. 

[R-2496.] 

Bailrooda  —  Tard  limits  ~  Sign. 

1.  The  "yard  limits"  within  which  a  railroad  company  is  exempted 
under  the  Wisconsin  statute  from  keeping  fences  in  repair  cannot  be 
determined  by  the  location  of  a  yard  limit  sign. 

BaUroads  —  J}€pot  grounds  —  Factors  in  determining  loeeUon  of, 

2.  Property  on  a  railroad  right  of  way  80  rods  from  a  station 
and  4  rods  from  any  switch  tracks,  no  place  adjacent  to  such  property 
being  necessary  for  discharging  or  receiring  passengers  or  freight,  is 
not  within  the  depot  grounds  so  as  to  reliere  the  company  from  keeping 
the  fences  in  repair. 


Railroads  —  Depot  grounds  -^  Definition. 

Definition  of  "depot  ffrounds"  as  used  in  WisoonBin  ttatute,  pw 
673. 

[July  22,  1919.] 
P.U.R.1919E. 
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Complaint  alleging  failure  of  a  railroad  company  to  keep 
fjences  along  its  right  of  way  in  repair;  sustained. 

By  the  Commission:  Complaint  was  filed  by  Joseph  Ganser 
that  the  Hillsboro  &  Northeastern  Bailway  Company  has  failed 
to  provide  adequate  fences  along  its  right  of  way  adjacent  to 
his  property.  The  respondent  answers  that  the  fence  complained 
of  is  within  the  yard  limits  at  Union  Center,  and  is  not  required 
by  law. 

A  hearing,  duly  ordered  and  noticed,  was  held  at  Madison, 
July  17,  1919 ;  H.  H.  Thomas,  representing  the  petitioner,  and 
John  H.  Cash,  representing  the  respondent. 

There  is  practically  no  dispute  as  to  the  facts.  The  fence 
complained  of  is  admittedly  in  bad  repair.  The  station  at  Union 
Center  is  some  80  rods  east  of  the  east  boundary  of  the  Gkinser 
property^  and  about  4  rods  east  of  the  property  is  a  Y-switch. 
To  use  this  switch  it  is  sometimes  necessary  to  run  past  the  east 
boundary  of  the  Ganser  property.  There  is  no  switch  track  west 
of  the  east  boundary  of  this  property,  and  at  no  place  adjacent 
to  it  is  the  track  used  for  discharging  or  receiving  passengers  or 
freight,  nor  for  switching  purposes,  except  as  stated  in  order  to 
run  around  the  Y.  A  yard  limits  sign  is  located  near  the  west 
boundary  of  the  property. 

The  sole  question  in  this  case  is  as  to  whether  or  not  the 
fence  in  question  is  within  the  limit  of  the  depot  grounds,  with- 
in the  meaning  of  §  1810,  Wisconsin  Revised  Statutes.  If  it 
is^  there  is  no  duty  on  the  part  of  the  respondent  to  maintain 
the  fence.  If  it  is  not,  it  has  the  duty  to  repair  and  maintain 
it. 

[1]  The  location  of  the  '*yard  limits*'  sign  is  of  no  material 
importance.  It  is  a  self-serving  declaration,  and  by  simply 
erecting  such  a  sign,  a  railroad  cannot  relieve  itself  of  the  duty 
to  maintain  fences  where  required  by  the  statute. 

The  courts  have  often  defined  "depot  grounds'*  in  constru- 
ing this  statute,  and  all  of  them  are  agreed  that  depot  grounds 
do  not  extend  beyond  the  point  where  public  convenience  and 
employees'  safefy  do  not  reqxdre  an  open  track.  "Fence  laws 
have  been  passed  very  generally  •  .  .  compelling  railroad 
companies  to  fence  their  tracks  in  order  to  protect  individuals 

P.UJL1919E.  48 


Digiti: 


zed  by  Google 


674  WISCONSIN  RAILROAD  COMMISSION. 

from  injuries  to  their  stock  straying  thereon.  But  at  stations 
where  the  general  public  has  a  right  of  access,  and  the  necessary 
transactions  of  the  road  require  it,  an  exception  .  .  .  has 
come  to  be  made  •  •  •  on  the  ground  that  the.  public  right 
of  access  overrules  the  private  right  of  protection.  .  .  .  How 
far  this  exception  extends,  or,  in  other  words,  how  far  or  what 
are  station  or  depot  grounds,  is  decided  by  determining  how  far 
the  public  convenience  requires  an  open  track,"  Note  in  7 
L.R.A.(N.S.)  208   (citing  ciases). 

The  Wisconsin  supreme  court  in  a  recent  decision  defined 
depot  grounds  as  follows:  "The  place  where  passengers  get  on 
and  off  trains,  and  where  goods  are  loaded  and  unloaded,  and 
all  grounds,  necessary,  convenient,  and  actually  used  for  such 
purposes  by  the  puj)lic  and  by  the  railway  company,  including 
the  place  where  cars  are  switched  and  trains  made  up;  also  the 
place  where  tracks  are  used  for  storing  cars,  and  where  the  pub- 
lic require  open  and  free*  access  to  the  railroad  for  the  purposes 
of  such  business,  constitute  depot  grounds.  Plunkett  v.  Minne- 
apolis &  S.  Ste.  M.  &  A.  E.  Co.  79  Wis.  222,  48  N.  W.  519; 
Grosse  v.  Chicago  &  N.  W.  R.  Co.  91  Wis.  482,  65  K  W.  185 ; 
Mills  &  Le  C.  Lumber  Co.  v.  Chicago,  St.  P.  M.  &  O.  K  Co.  94 
Wis.  336,  68  K  W.  996 ;  Prince  v.  Chicago  &  N.  W.  R.  Co.  165 
Wis  212,  215,  161  X.  W.  765.  The  Plunkett  Case  (cited  su- 
pra), further  holds  that  the  end  of  a  sidetrack  is  as  far  as  depot 
grounds  can  ^tend  for  any  possible  public  purpose. 

"The  place  of  the  accident  .  •  .  was  out  upon  the  main 
lines  of  the  road,  where  there  is  but  a  single  track,  several  hun- 
dred feet  beyond  the  switch.  ...  And  although  long  trains, 
in  switching,  sometimes  run  out  to  the  place  of  the  accident, 
still  it  is  clearly  shown  that  there  is  and  was  no  practical  objec- 
tion to  its  being  fenced.  We  do  not  think,  under  the  circum- 
stances, that  it  can  be  considered  as  part  of  the 'depot  grounds." 
Blair  v.  Milwaukee  &  P.  du  C.  R.  Co.  20  Wi&  254,  261,  10 
Am.  Neg.  Cas.  518. 

[2]  In  the  light  of  these  precedents,  and  in  view  of  the  fact 
that  these  premises  are  out  upon  the  main  track  of  the  respond- 
ent beyond  the  western  limit  of  any  sidetrack,  and  in  view  of 
the  further  fact  that  there  is  no  practical  reason  either  on  ac- 
count of  the  public  demands  for  free  access  or*  on  account  of  the 
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safety  of  the  respondent's  employees  for  discontinuing  this 
fence,  the  Commission  holds  that  the  premises  are  not  located 
within  the  depot  grounds,  and  that  under  §  1810,  Wisconsin 
Statutes,  the  respondent  is  under  the  duty  of  repairing  and  main- 
taining the  fence. 

There  ifi  not  sufficient  evidence  in  the  record  to  justify  the 
Commission  in  determining  whether  the  fence  in  question  can 
be  repaired  or  whether  it  will  have  to  be  rebuilt^  although  from 
the  testimony  it  seems  more  than  probable  that  on  one  side  of 
the  track  it  will  have  to  be  rebuilt  Since  petitioner  does  not 
ask  for  an  order  directing  the  respondent  to  construct  a  different 
type  of  fence,  and  since  for  that  reason  it  is  deemed  by  the  Com- 
mission that  the  type  of  fence  now  in  existence  is  sufficient  for 
the  protection  'of  the  petitioner,  the  order  will  direct  respondent 
simply  to  restore  the  fence  to  good  and  sxifficient  condition. 

It  is  therefore  ordered  that  the  respondent,  the  HiUsboro  & 
Northeastern  Eailway  Company,  immediately  put  into  good  and 
sufficient  condition  and  repair  the  fence  on  both  sides  of  its  right 
of  way  located  in  the  southwest  quarter  of  the  northwest  quarter 
of  section  21,  township  14,  range  2  east 

Thirty  days  is  considered  a  reasonable  time  within  which  to 
oomply  with  this  order. 

Dated  at  Madison,  Wisconsin,  this  22d  day  of  July  a.  2>.  1919. 

Railroad  Commission  of  Wisconsin,  John  S.  Allen,  Henry 
R.  Trumbower,  and  Carl  D.  Jackson,  Commissioners, 

Note. — ^Railroads;  construction  and  operatioiL 

In  Postal  Teleg.-Cable  Co,  v.  Call  (1919)  —  0.  C.  A.  — ,  865. 
Fed.  850,  861,  in  holding  that  a  district  judge  should  proceed  to 
determine  a  controversy  pending  between  the  Postal  Telegraph-Cable 
Company  and  the  Florida  East  Coast  Eailway  Company  and  the 
American  'f  elephone  &  Telegraph  Company  in  a  proceeding  to  con- 
denm  a  right  of  way  for  a  telegraph  line  upon  the  right  of  way  of 
the  railway  company,  notwithstanding  the  railroad  company  was 
being  operated  by  the  United  States  authorities,  Grubb,  District 
Judge,  in  construing  the  Federal  Control  Act,  said:  "Its  effect  is 
to  limit  the  interference  of  government  control  in  the  prosecution 
of  suits  against  carriers,  whether  at  ]ar/  or  in  equity,  to  the  enforce- 
ment of  the  judgment  or  decree,  and  not  to  interfere  with  the  right 
of  the  plaintiff  to  obtain  a  judgment  or  decree  against  the  carriers. 
It  permits  actions  at  law  or  in  equ>ty  to  be  brought  against  the  car- 
riers, and  judgments  to  be  rendeiid  as  now  provided  by  law,  and 
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prohibits  the  carrier  from  def^iding  npon  the  ground  that  it  is  an 
instrumentah'ty  or  agency  of  the  Federal  government.  It  provides, 
however,  that  the  judgment  or  decree,  when  obtained,  Bhall  not  be 
enforced,  as  against  the  property  in  Federal  control,  by  process, 
mesne  or  final.  We  think  the  express  words  of  the  statute  require 
the  court  to  proceed  to  judgment  or  decree  in  any  pending  cause, 
and  to  prohibit  any  defense  being  made  to  the  obtaining  of  the  judg- 
ment or  decree  upon  the  idea  that  the  carrier  or  its  property  is  in 
government  control  or  possession." 

A  provision  in  a  lease  of  a  parcel  of  land  by  a  railroad  company 
to  a  tie  company  for  the  storage  of  ties,  which  places  the  risk  of  fire 
upon  the  lessee,  whether  caused  by  negligence  of  the  lessor  or  other- 
wise, is  not  void  as  against  public  policy.  Bartee  Tie  Co.  v.  Jack- 
son (1917)  281  111.  462,  117  N.  E.  1007. 

In  Williams  v.  Chicago  &  N.  W.  E.  Co.  E-2342,  July  24,  1918, 
it  was  held  that  the  jurisdiction  of  the  Wisconsin  Commission  to 
require  a  culvert  to  conform  to  a  drainage  ditch  adjoining  railway 
lands  cannot  be  invoked  under  §  1388c  of  the  Wisconsin  Statutes, 
in  the  absence  of  a  showing  that  petitioner  has  ever  filed  with  the 
depot  agent  nearest  to  said  land  the  written  petition  required  by  said 
section. 

In  Re  Missouri  P.  B.  Corp.  No.  7690,  April  17,  1918,  in  which 
a  petition  for  approval  of  plans  connected  with  the  proposed  lateral 
clearances  in  construction  of  freight  transfer  tracks  at  Dupo  was  dis- 
missed, the  Illinois  Commission  said :  '^Eule  104-F  of  general  order 
No.  22  is  not  so  framed  perhaps  as  to  meet  all  of  the  exigencies 
applicable  to  tracks  of  the  character  referred  to  herein;  and  it  is 
possible  that  the  nile  should  be  revised  to  some  extent.  However, 
the  primary  purpose  of  the  rule  is  to  provide  for  sufficient  space  for 
switchmen  to  handle  cars  in  and  out  of  such  tracks  with  safety. 
Until  further  reasons  have  been  presented  why  the  rule  should  be 
modified,  the  Commission  believes  that  the  requirements  of  this  role 
as  now  in  force  should  be  complied  with.'' 


WISCON6IX  BAIIiROAD   COMBHSSION. 

NEW  GLAETJS  COMMEECIAL  CLUB 

V. 

MOUNT  VEENON  TELEPHONE  COMPANY. 

[U-1630.] 

Sendee  —  TeHephones  -^  Emergency  calls  *  Hew  detemUned, 

The  patron  of  a  telephone  company,  and  not  the  operator,  ft 
the  person  to  determine  whether  a  call  is  of  an  emergency  nature. 

[July  22,  1919.] 
P.U.R.1919E. 
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Complaint  as  to  the  service  of  a  telephone  company;  sus- 
tained. 

By  the  Commission:  The  petition,  which  is  signed  by  the 
secretary  of  the  New  Glarus  Commercial  Club  and  thirty-four 
others,  alleges  that  one  of  the  operators  at  the  New  Glarus  ex- 
change is  inefficient  and  discourteous,  and  that  the  service  after 
10  p.  M.  is  limited  and  otherwise  unsatisfactory  and  unreliable. 
The  Commission  is  asked  to  require  the  establishment  of  con- 
tinuous and  proper  service. 

The  respondent  takes  the  position  that  continuous  service  is 
not  warranted  by  the  present  rates,  and  offers  to  voluntarily 
correct  any  conditions  which  may  be  shown  to  have  caused  dis- 
courteous treatment  of  its  patrons. 

A  hearing  was  held  at  Madison  on  April  22,  1919.  Village 
president^  C.  A.  Hefty,  appeared  for  the  village  of  New  Glarus ; 
Albert  Schlatter,  S.  A.  Schindler,  and  Jacob  S.  Disch  for  the 
New  Glarus  Commercial  Club ;  and  Gettle  &  Torge  for  the  re- 
spondent. 

The  respondent  employs  Mrs.  C.  J.  Hoiby  to  take  care  of  the 
operation  of  the  New  Glarcus  exchange,  and  she  employs  one 
assistant^  and  is  aided  in  the  work  at  other  times  by  her  daugh- 
ter and  husband.  Mr.  Hoiby  is  usually  at  the  switchboard  early 
in  the  morning,  during  the  noon  hour  and  occasionally  in  the 
evening.  The  regular  operation  of  the  exchange  closes  at  10 
p.  M.  and  stays  closed  until  6  a*  m.  During  the  closed  period, 
emergency  calls  may  be  made,  and  at  such  times  the  night  bell  is 
frequently  answered  by  Mr.  Hoiby. 

The  testimony  is  conclusive  that  Mr.  Hoiby  has  not  proved 
an  efficient  operator^  and  that  at  times  his  actions  could  be  reason- 
ably regarded  as  discourteous.  It  is  not  improbable  that  no  dis- 
courtesy was  intended  by  him,  but  the  fact  remains  that  patrons 
have  so  construed  it  Under  such  circumstances,  it  is  dear  that 
in  the  interest  of  adequate  service  arrangements  should  be  made 
so  that  Mr.  Hoiby  will  not  be  called  upon  to  attend  the  switch- 
board except  when  absolutely  necessary  and  so  that  his  opera- 
tion will  be  carefully  supervised.  If  complaints  continue  to  be 
made  as  to  Mr.  Hoiby's  conduct,  it  will  be  necessary  for  him  to 
be  relieved  of  all  operating  duties. 

P.U.R.1919E. 
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Instances  were  cited  where  parties  have  been  unable  to  make 
important  calls  after  the  closing  hour  at  night,  when  such  calls 
were  not  to  doctors.  It  appears  that  the  operators  have  consid- 
ered that  they  were  the  ones  to  decide  whether  or  not  a  call 
should  be  classed  as  an  emergency  call^  and  one  of  them  at  least 
has  refused  to  complete  calls  where  the  party  stated  that  the 
call  was  of  an  emergency  nature  and  did  not  disclose  just  what 
was  wanted. 

A  telephone  exchange  should  be  open  for  emergency  calls  at 
all  times,  and  the  statement  of  a  patron  that  an  emergency  exists 
should  be  accepted  by  the  operator  as  sujBicient  to  justify  the 
completion  of  the  call.  Should  any  patron  persistently  abuse 
this  privilege  and  insist  on  making  trivial  calls  after  the  regular 
hours,  the  telephone  company  would  be  justified  in  applying  the 
same  remedy  which  it  uses  when  any  other  of  its  reasonable  rules 
are  violated  by  a  patton. 

It  appears  from  the  testimony  that  there  has  been  some  lax- 
ness  in  repairing  the  lines  and  equipment  upon  complaint  and 
in  keeping  proper  trouble  records.  Minor  repairs  are  supposed 
to  Ibe  taSen  care  oJ  by  Mr.  Hoiby,  and  anything  of  a  serious  na- 
ture must  be  reported  to  the  manager  at  Mount  Vernon  for  at- 
tention. This  arrangement  has  resulted  in  delay  in  making 
necessary  repairs,  and  has  consequently  led  to  dissatisfaction 
with  the  service.  Accurate  and  complete  trouble  records  should 
be  kept  and  provision  should  be  made  for  prompt  repairs. 

It  is  ordered  that  the  respondent,  the  Mount  Vernon  Tele- 
phone Company,  so  arrange  the  operation  of  its  New  Glarus 
exchange  that  its  patrons  will  at  all  times  be  courteously  treated, 
and  so  that  during  the  hours  in  which  the  exchange  is  closed  for 
regular  service,  all  calls  designated  by  patrons  as  important  or 
emergency  calls  shall  be  completed. 

It  is  further  ordered  that  said  respondent  keep  an  accurate 
trouble  record,  promptly  make  such  repairs  as  become  necessary 
from  time  to  time,  and  otherwise  fully  comply  with  the  Stand- 
ards for  Telephone  Service  issued  by  the  Commission  imder  date 
of  August  13,  1914,  copy  of  which  is  attached  hereto  and  made 

a  part  hereof. 
P.U.R.1919E. 
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Jurisdiction  is  retained  to  make  such  further  order  with  re- 
spect to  switchboard  operation  as  circumstances  may  require. 

Uated  at  Madison,  Wisconsin,  this  22d  day  of  July,  1919. 

Bailroad  Commidsion  of  Wisconsin,  John  S.  Allen,  Henry  K. 
''-^umboweri  and  Carl  D.  Jackson,  Commissioners. 


C:AI>IF0BNIA    district    GOURT    of    APPEAI/,    SB€Oin>    DIS- 
TRICT,  DIVISION  1. 

WINIFEED  F.  MAEB 

V. 

CITY  OF  GLENDALB  et  aL 

[ClT.  2660.] 

(—  Cal.  — ,  181  Pac.  671.) 

^•■•^^^^^  ^  Extensions  —  Municipal  utility, 

A  municipality  owning  a  water  system  should  not  be  compelled  to 
^^^tiend  8ttTice  to  an  inhabitant  whose  property  ia  located  more  than  a 
^>^xle  from  its  distributing  lines  and  at  an'  etovation  of  more  than  200 
^^^t  above  any  of  its  resenroirs,  especially  where  a  private  company, 
^ble  to  render  adequate  service,  owns  a  distributing  system  with  a  line 
^^^    a  street  ahntting  the  applicant's  property. 

[April  22,  1919.] 

^^  "^^^^*:^EAL  from  Superior  Court,  Los  Angeles  County,  Louis  W, 
"  ^^>J*s,  Judge,  from  a  judgment  for  defendants  in  an  acticHi 
•^    ^^"Snif  red  F.  Marr  against  the  cily  of  Glendale  and  others,  to 
^*^X>^  an  extension  of  water  service;  affirmed. 

^X^pearances :     Winifred  F.  Marr,  in  pro  per.;  Evans,  Ab- 
&  Pearoe  and  W.  E.  Evans,  all  of  Los  Angeles,  for  re- 
®Po:rx<aents. 


^trt. 


a    x^ 


ics,  J. :  Appeal  from  a  judgment  denying  to  the  plaintiff 

1;  of  mandate.     Plaintiff  brought  this  action  for  the  pur- 

,      ^^     <z>f  compelling  the  city  of  Glendale  and  its  officers  to  furnish 

. ,    "**    "^^^ater  for  domestic  and  other  uses.    Her  complaint  contained 

^^^     causes  of  action,  the  first  and  third  of  which  only  were 

^  *  ^<i  upon  at  the  trial.    Under  the  first  alleged  cause  of  action 

-^^i^lit  claimed  was  that  of  a  property  owner  who,  having  been 

j,^^:^^^i*ly  served  with  water  by  the  vendor  thereof,  is  arbitrarily 
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cut  off  from  the  supply.  The  right  claimed  under  the  third 
alleged  cause  of  action  was  different,  and  depended  mainly  up- 
on the  question  as  to  whether  an  inhabitant  of  a  city,  which  city 
is  engaged  in  furnishing  water  for  the  use  of  such  inhabitants, 
can  in  every  case  compel  the  municipality  to  coimect  the  proper- 
ty of  such  inhabitant  with  its  supply  pipes.  In  the  first  alleged 
cause  of  action  plaintiff  set  forth  that  a  number  of  years  prior 
to  the  date  of  the  commencement  of  the  action  her  property  had 
been  connected  to  a  4-inch  water  main  owned  by  the  Glendale 
Consolidated  Water  Company,  which  main  was  in  turn  supplied 
from  a  certain  stream  flowing  in  Verdugo  canyon ;  that  this  pipe 
was  disconnected  from  the  stream  several  years  prior  to  the 
commencement  of  the  action,  and  that  subsequent  to  its  being 
so  disconnected  the  city  of  Glendale  acquired  all  the  water  rights 
and  the  distributing  system  of  said  Consolidated  Water  Com- 
pany; and  that  subsequent  thereto  plaintiff's  property  had  been 
without  water,  except  such  as  was  brought  upon  it  by  use  of  a 
pail.  In  the  third  cause  of  action  facts  were  set  forth  showing 
that  the  city  of  Olendale  had  engaged  in  the  business  of  supply- 
ing water  to  its  inhabitants  and  had  acquired  a  water  system 
for  that  purpose. 

The  answer  denied  that  plaintiff's  property  was  not  provided 
with  a  water  service,  although  it  was  admitted  that  this  service 
was  not  being  given  by  the  city  of  Glendale.  The  preliminary 
facts,  as  stated  by  the  complaint,  were  admitted,  and  an  affirm- 
ative defense  was  made,  which  was  available  in  answer  to  both 
the  first  and  third  causes  of  action.  In  this  defense  it  was  al- 
leged as  follows: 

"The  defendants  allege  that  the  property  mentioned  in  plain- 
tiff's petition  is  located  in  the  Verdugo  canyon  more  than  1  mile 
north  and  east  of  any  of  the  distributing  lines  used  in  connection 
with  the  water  system  of  the  city  of  Glendale ;  that  said  proper- 
ty is  located  at  an  elevation  of  more  than  200  feet  above  any 
reservoir  owned  by  said  city  from  which  water  could  be  furn- 
ished to  her  from  its  present  distribution  system;  that  in  order 
to  furnish  the  plaintiff  with  water  for  domestic  use  the  city  of 
Glendale  would  be  compelled  to  construct  a  reservoir  somewhere 
in  the  vicinity  of  plaintiff's  property  at  such  an  elevation  as  is 
necessary  to  furnish  proper  pressure,  and  would  then  have  to 
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lay  and  conduct  pipes  from  snch  reservoir  to  plaintiff's  said 
property, — all  of  which  would  amount  to  a  large  expenditure 
on  the  part  of  the  defendant  city  of  Glendale,  such  as  would  not 
be  justified  from  any  income  that  could  be  derived  from  such 
construction;  that  at  this  time  and  for  many  years  prior  thereto 
the  Forest  Grove  Land  &  Water  Company  and  its  predecessors 
in  interest,  who  are  the  original  owners  and  subdividers  of  the 
tract  of  land  on  which  plaintiff  is  located,  owns,  operates,  and 
conducts  a  distributing  system  in  said  tract,  and  that  plaintiff's 
said  property  is  bounded  on  the  east  and  south  by  the  distribut- 
ing line  laid  in  the  street  abutting  plaintiff's  said  property,  from 
which  line  the  plaintiff  could  receive  adequate  water  service; 
that  said  Forest  Grove  Land  &  Water  Company's  system  was 
constructed  for  the  express  purpose  of  furnishing  this  plaintiff 
and  other  residents  of  this  vicinity  with  water  for  domestic 
uses;  and  defendants  are  informed,  and  upon  said  information 
and  belief  allege,  that  the  reason  why  plaintiff  is  not  now  receiv- 
ing water  from  said  Forest  Grove  Land  &  Water  Company  is 
that  she  has  been  disconnected  by  said  company  by  reason  of 
nonpayment  of  hear  water  bills.     Defendants  allege,  further- 
more, that  they  could  not  furnish  the  plaintiff  water  service  on 
her  said  property  without  paralleling  the  lines  of  said  private 
water  company,  and  in  event  this  defendant  should  be  required 
to  so  parallel  the  lines  of  said  water  company,  it  would  be  neces- 
sary for  this  defendant  city  of  Glendale  to  charge  much  more  for 
such  service  than  she  would  be  required  to  pay  to  said  private 
water  company  for  similar  service;  that  the  defendant  city  of 
Glendale  has  never  furnished  any  water  to  any  residents  of  the 
city  of  Glendale  located-  in  said  Verdugo  canyon  for  the  reasons 
hereinabove  set  forth." 

The  court  found  the  facts  in  accordance  with  this  special 
defense,  which  showed  that  appellant's  property  had  available 
to  it  adequate  water  supply  and  service  pipes,  and  showed,  con- 
trary of  plaintiff's  allegations,  that  when  the  4-inch  pipe  had 
been  disconnected  from  the  stream,  it  was  supplied  with  water 
from  another  source,  and  that  that  supply  had  subsequent  thereto 
been  continuous  and  adequate,  and  that  the  pipes  carrying  the 
same  immediately  abutted  plaintiff's  property.  It  showed  that 
for  the  city  to  be  compelled  to  extend  its  system  to  the  property 
P.U.R.1919E. 
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of  appellant  would  cause  the  municipality  great  expense.  It 
further  showed  that  plaintiff  could  receive  all  the  water  she 
needed  by  merely  complying  with  the  rules  and  regulations  of 
the  company  owning  the  supply  pipe  abutting  her  property, 
which  rules  and  regulations  we  must  assume  were  reasonable. 

Plaintiff  makes  no  contention  that  she  had  any  right  to  the 
use  of  the  waters  of  the  particular  stream  from  which  the  4-inch 
pipe  passing  her  property  originally  received  its  supply;  in 
other  words,  she  had  no  right  in  any  part  of  the  water  at  any 
time.  With  that  admission,  and  with  the  facts  as  pleaded  in 
the  answer  and  found  by  the  court  before  us,  we  can  see  little 
reason  to  give  any  extended  consideration  to  the  claim  made  un- 
der the  first  alleged  cause  of  aetioiL  Appellant,  having  no  inter- 
est in  the  water,  would  have  no  right  at  all  to  complain  because 
the  company  furnishing  her  might  have  sold  all  or  any  part  of 
the  water  from  which  it  supplied  her  at  any  particular  time,  so 
long  as  it  kept  in  its  pipes  other  water  of  fair  quality  and  rea- 
sonable in  quantity  and  pressure;  and  this  is  exactly  what  the 
company  did,  under  the  facts  as  they  were  alleged  and  deter- 
mined to  be.  Without  any  right  of  use  in  the  water  itself,  even 
though  the  company  had  abandoned  its  business  of  supplying 
property  owners  with  water  and  thus  left  its  supply  pipes  empty, 
plaintiff  could  B^ot  have  complained. 

"We  do  not  mean  to  say  that  a  corporation  engaged  in  the 
distribution  of  water  to  public  uses  may  not  abandon  its  property 
and  quit  the  business,  without  being  subject  to  mandatory  pro- 
ceedings to  compel  it  to  continue  to  carry  it  on.  It  may  find 
it  impossible  to  go  on.  Its  supply  may  become  exhausted,  or  be 
insufficient  for  paramount  needs;  the  rates  fixed  by  law  may  be 
too  small  to  enable  it  to  operate  at  a  profit,  or  without  substantial 
loss;  or  it  may  conclude,  without  reason  which  the  law  would 
consider  sufficient,  that  it  will  not  continue.  In  case  of  a  natural 
person,  it  might  become  physically  impossible.  We  do  not  in- 
tend to  declare  that  in  any  such  case  mandatory  process  would 
be  issued  to  compel  the  personal  performance  of  the  duty.'^  Fel- 
lows V.  Los  Angeles,  151  Cal.  52,  90  Pac.  137. 

This  case  does  not  reach  that  far  in  its  facts;  plaintiff  has 
never  been  deprived  of  the  right  to  take  water  from  the  pipes 
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abutting  her  property,  and  her  supply  from  that  source  would 
be  adequate  and  sufficient 

Under  the  third  alleged  cause  of  action,  we  think,  also,  the 
facts  as  found  by  the  court  are  such  as  to  conclusively  bar  the 
plaintiff  from  any  right  to  the  relief  herein  sought.  From  the 
fact  that  the  municipality  may  engage  in  the  business  of  sup- 
plying its  inhabitants  with  water,  it  does  not  follow  that  every 
property  owner  or  taxpayer,  however  remote  his  land  may  be 
situated  from  the  distributing  system,  can  by  mandate  compel 
such  extension  of  the  system  as  will  make  available  to  him  that 
supply.  It  would  be  most  unreasonable  to  hold  that  a  municipal- 
ity must  establish  an  expensive  system  of  distributing  lines  to 
reach  isolated  inhabitants  or  to  supply  one  or  two  persons  living 
in  places  remote  from  well-settled  districts ;  and  more  particular- 
ly is  this  true  where  the  person  asking  for  such  service  already 
haa  at  his  door  water  in  sufficient  quantity  and  of  reasonably 
good  quality.  In  our  opinion,  the  appellant  failed  to  show  facts 
which  would  justify  the  court  in  extending  to  her  the  relief  de- 
manded in  her  complaint 

The  judgment  appealed  from  is  affirmed* 

We  concur:  Conrey,  P.  J.;  Shaw,  J, 
Behearing  denied  June  19,  1919. 


INBIAKA  PimXilC  SEBVIOIB  OOBOOSSION. 

K.  0.  PISHEE  et  aL 

V. 

KOBTHEEN  INDIANA  GAS  &  ELECTEIC  COMPANT. 

[No.  4681.] 

Bmrviee  —  ^urUdictian  of  Coinmis9ian  —  SxtenMan  of  facaitiea  — 
MMnicipdimes. 

The  extension  of  facilities  in  municipalities  is  within  the  original 
and  exdusiye  jurisdiction  of  municipal  councils  under  the  Indiana 
statutes,  and  the  Commission  has  jurisdiction  only  to  review  the  act 
or  failure  to  act  of  such  councils. 

[August  6,  1910.] 
P.U.R.1919B. 
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Petition  for  extension  of  gas  inaixus  and  service  connections 
in  Lafayette;  dismissed.  ' 

By  the  Commission:  On  July  24,  1919,  R  0.  Fisher  and 
eleven  others  filed  with  the  Commission  a  petition,  the  essen- 
tial averments  of  which  are :  The  petitioners  are  owners  of  real 
estate  in  the  city  of  Lafayette,  situated  on  Twelfth  street  he- 
tween  Kossuth  and  Adams  streets;  that  the  city  of  Lafayette 
proposes  to  improve  the  portion  of  Twelfth  street  referred  to 
by  grading  and  paving  and  by  building  cement  sidewalks;  that 
the  contract  for  the  improvements  has  been  let  and  the  cost  to 
the  lot  owners  effected  will  be  about  $150  per  lot,  which  is  more 
than  one  half  the  assessed  valuation  of  such  lots;  that  petition- 
ers requested  the  improvement  which  is  now  in  process  of  con- 
struction; that  the  Northern  Indiana  Gas  &  Electric  Company 
operates  a  gas  plant  in  said  city  and  furnishes  gas  to  the  citizens 
thereof;  that  the  city  has  served  a  notice  upon  the  Gas  Com- 
pany, requiring  it  to  extend  its  mains  along  that  portion  of 
Twelfth  street  referred  to,  and  to  construct  service  connection 
to  the  property  line  of  each  lot  before  said  improvement  is  made; 
that  to  wait  until  after  the  pavement  is  completed  to  install  gas 
mains  and  service  pipes  would  virtually  ruin  the  pavement;  that 
the  Gas  Company  refuses  to  lay  the  main  and  make  the  exten- 
sions at  its  own  expense,  but  has  proposed  to  do  the  work  if  the 
property  owners  pay  for  same  in  advance,  and  to  refund  to  each 
person  five  years  from  date,  his  portion  of  such  expense,  provided 
it  is  demanded  of  it  in  the  way  of  gas,  but  if  not  consumed  with- 
in five  years,  said  sums  to  be  forfeited  by  the  consumers  and  be- 
come the  property  of  said  Gas  Company ;  that  the  Gas  Company 
should  be  required  to  extend  its  mains  and  to  prepare  to  render 
service  to  its  consumers  whenever  they  require  it. 

Petitioners  ask  that  the  Commission  order  the  Gas  Company 
to  extend  its  gas  mains  and  service  connections  along  said  por- 
tion of  Twelfth  street  before  the  completion  of  said  street  im- 
provements. 

Section  110  of  the  Public  Service  Commission  Act  is  as  fol- 
lows: ''Every  municipal  council  shall  have  power,  (a)  to  deter- 
mine by  contract,  ordinance  or  otherwise  the  quality  and  char- 
acter of  each  kind  of  product  or  service  to  be  furnished  or  rend- 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


FISHER  V.  NORTHERN  INDIANA  GAS  &  E.  CO.  ^86 

ered  by  any  public  utility  furnishing  any  product  of  service 
within  said  municipality  and  all  other  terms  and  conditions  not 
inconsistent  with  this  act  upon  which  such  public  utility  may 
be  permitted  to  occupy  the  streets,  highways,  or  other  public 
property  within  such  municipality,  and  such  contract,  ordinance 
or  other  determination  of  such  municipality  shall  be  in  force 
and  prima  facie  reasonable.  .  Upon  complaint  made  by  such  pub- 
lic utility  or  by  any  qualified  complainant  as  provided  in  §  57 
the  Commission  shall  set  a  hearing  as  provided  in  §§  57  to  71 
and  if  it  shall  find  such  contract,  ordinance  or  other  determina- 
tion to  be  unreasonable,  such  contract,  ordinance  or  other  de- 
termination shall  be  void,  (b)  To  require  of  any  public  utility 
by  ordinance  or  otherwise  such  additions  and  extensions  to  its 
physical  plant  within  said  municipality  as  shall  be  reasonable 
and  necessary  in  the  interest  of  the  public,  and  to  designate  the 
location  and  nature  of  all  such  additions  and  extensions,  the 
time  within  which  they  must  be  completed  and  all  conditions 
under  which  they  must  be  constructed  subject  to  review  by  the 
Commission  as  provided  in  subdivision  (a)  of  this  section,  (c) 
To  provide  for  a  penalty  for  noncompliance  with  the  provisions 
of  any  ordinance  or  resolution  adopted  pursuant  to  the  provi- 
sions hereof,  (d)  The  power  and  authority  granted  in  this  sec- 
tion shall  exist  and  be  vested  in  said  municipalities  anything  in 
this  act  to  the  contrary  notwithstanding:  Provided,  however, 
whenever  after  a  request  by  petition  in  writing  of  any  public 
utility,  the  city  or  other  political  subdivision  or  other  body,  hav- 
ing jurisdiction  of  the  matter,  shall  refuse  or  fail  for  a  period 
of  thirty  (30)  days,  to  give  or  grant  to  such  public  utility  per- 
mission and  authority  to  construct,  maintain  and  operate  any 
additional  construction,  equipment,  or  facility  reasonably  neces- 
sary for  the  transaction  of  the  business  of  such  public  utility, 
and  for  the  public  convenience  or  interest,  then  such  public 
utility  may  file  a  petition  with  said  Commission  for  such  right 
and  permission,  which  petition  shall  state  with  particularity  the- 
construction,  equipment  or  other  facility  desired  to  be  construct- 
ed and  operated,  and  show  a  reasonable  public  necessity  therefor,, 
and  also  the  failure  or  refusal  of  such  city,  political  subdivisioni 
or  other  body  to  give  or  grant  such  right  or  permission;  and  the 
Commission  shall  thereupon  give  notice  of  the  pendency  of  swh 
P.UJ1.1919E. 
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petition,  together  with  a  copy  thereof,  to  such  city  or  other  poli- 
tical subdivision  or  body  of  the  time  and  place  of  hearing  of  the 
matter  set  forth  in  such  petition;  and  such  Commission  shall 
have  power  to  hear  and  determine  such  matters  and  to  give  or 
grant  such  right  and  permission  and  to  impose  such  conditions 
in  relation  thereto  as  the  necessity  of  such  public  utility  and  the 
public  convenience  and  interest  may  reasonably  requira'*  [4 
Bums's  Anno.  Stat.  §  10062g4:]. 

Section  110,  and  other  sections  of  the  act  to  be  considered  in 
connection  therewith,  grant  to  the  utility  an  appeal  from  any 
ordinance  of  a  municipal  council,  and  also  an  appeal  when  a 
municipal  council  refuses  to  permit  a  reasonable  and  necessary 
extension  of  its  facilities. 

In  causes  No.  1870  and' 3262,  the  Commission  ruled  that  it 
has  no  jurisdiction  to  order  the  extension  of  water  mains,  except 
to  review  the  act  of  a  municipal  council.  In  an  opinion  dated 
June  11,  1915,  Attorney  General  Stotsenburg  stated  that,  under 
its  powers  to  regulate  service,  the  Commission  has  no  power  to 
order  extensions  or  additional  construction  to  a  street  railway 
system,  or  the  building  of  a  new  line  of  street  railway,  and  such 
power  is  exclusively  vested  in  municipal  councils. 

It  ia  clear  that  in  the  matter  of  the  extension  of  facilities,  as 
in  this  oase,  the  intent  of  the  law  is  to  give  municipal  councils 
original  and  exclusive  jurisdiction.  The  Commission  has  juris- 
diction only  to  review  the  act  or  failure  to  act  of  the  municipal 
council. 

The  Commission  having  considered  the  petition,  and  being 
advised  in  the  premises,  finds  that  it  does  not  have  jurisdiction 
over  the  subject-matter  thereof. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  petition  of  B.  C.  Fisher  et  al.  be  and  it  is  dis- 
missed. 
P.U.R.191«E. 
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INDIAKA  PITBIilO  8ERVICB  COMMISSION. 

C-  GBNNTIN  et  al. 

V. 

BLACK  HAWK  COAL  COMPANY. 
[No.  4688.] 

OotnmU9ions  —  ^uri8d4cti<m. 

Hie  Indiana  Commission  has  no  jurisdiction  to  require  a  ooal 
company  to  construct  and  maintain  suitable  wash  houses. 

[Augnst  6,  1919.] 

Petition  to  require  coal  company  to  provide  suitable  wash 
house  for  miners;  dismissed. 

By  the  Commission:  On  July  30, 1919,  Mr.  C.  Genntin  and 
other  employees  of  the  Black  Hawk  Coal  Company  filed  a  peti- 
tion with  the  Public  Service  Commission,  requesting  an  order  to 
compel  the  Black  Hawk  Coal  Company  to  construct  and  main- 
tain a  suitable  wash  house  to  enable  the  miners  to  wash  and 
properly  clothe  themselves  after  leaving  the  mine. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  there  is  no  law  giving  the  Public  Service  Cotpmission  author- 
i^  in  matters  of  this  kind.  However,  §  8623,  Bums's  Annotated 
Statute,  provides  ample  means  for  wash  houses  at  coal  mines, 
and  in  view  of  this  law  the  Commission  is  of  the  opinion  that 
the  petition  should  be  dismissed  for  want  of  jurisdiction,  and 
it  will  be  so  ordered. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  petition  of  C.  Genntin  et  aL  be  and  it  is  dis- 
missed for  want  of  jurisdiction. 
P.U.IL1919E. 
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LOUISIANA   BAILROAB   COMMISSION. 

BUSINESS  MEN^S  LEAGUE  OF  CHENEYVILLB 

V.     . 

TEXAS  &  PACIFIC  RAILBOAD  COMPANY. 
[Order  No.  2203;  No.  2906.] 

Service  —  Bailroada  —  Through  trains  —  Stops, 

It  is  the  policy  of  the  Louisiana  ConuniBaion  not  to  order  through 
trains  to  stop  at  amall  stations,  where  thia  would  interfere  with  eoa- 
nections  with  transcontinental  trains. 

[July  22,  1910.] 

Petition  to  require  stopping  of  trains  23  and  24  on  flag  at 
Cheneyville  and  sale  of  tickets  for  same ;  dismissed, 

By  the  Commission:  This  case  comes  before  the  Commis- 
sion on  the  application  of  the  ^Business  Men's  League  of  Cheney- 
ville for  an  order  requiring  the  Texas  &  Pacific  Railroad  to  stop 
its  trains  23  and  24  on  flag  at  Cheneyville. 

The  petition  was  filed  on  July  1,  1919,  and  copy  thereof  served 
on  the  defendant  carrier,  who  answered.  The  case  was  there- 
upon assigned  for  hearing  at  a  session  of  the  Commission  held 
in  Baton  Rouge  on  July  22. 

A  policy  of  tliis  Commission  adopted  along  the  lines  of  that 
of  many  of  the  leading  states  of  the  Union  has  been  to  encour- 
age through  trains,  in  order  that  connections  might  be  made  from 
the  state  of  Louisiana  with  transcontinental  trains  of  the  north, 
south,  east,  and  west.  In  line  with  this  policy  the  Texas  &  Pa- 
cific Railroad  has  been  encouraged  to  ahorten  its  schedule  more 
than  four  hours  on  its  trains  23  and  24,  thua  enabling  passen- 
gers from  Louisiana  and  the  other  surrounding  states  to  make 
connections  with  the  various  through  trains  of  the  country.  This 
has  only  been  possible  since  the  removal  of  the  Louisiana  handi- 
cap. It  is  true  that  heretofore  this  Commission  has,  at  certain 
times  and  under  certain  conditions,  forced  fast  trains  to  make 
certain  local  stops,  and  that  such  through  service  was  therefore 
an  impossibility. 

If  this  Commission  were  to  order  the  transcontinental  trains 
to  stop  at  towns  situated  in  such  condition  as  Cheneyville,  it 

P.U.R.1919E. 
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would  mean  that  trains  23  and  24  would  no  logger  be  through 
trains ;  and  this  Commiseion  cannot  do  that.  We  recognize  that 
Cheneyville  is  discommoded,  to  a  degree,  but  at  the  same  time 
it  is  afforded  with  a  connection  which  makes  it  possible  for  a 
passenger  leaving  that  point  to  reach  Alexandria  in  advance  of 
the  arrival  of  train  23  and  thereby  avail  himself  of  the  service 
of  that  train  for  the  west.  It  has^  been  shown,  however,  to  the 
Commission  that  the  agency  service  at  Cheneyville  has  been  such 
that  this  Commission  will  not  tolerate.  This  condition  must  be 
remedied  and  the  citizens  given  that  degree  of  service  to  which 
they  are  entitled.  The  impertinence  of  station  agents  should  be 
corrected,  and  if  not  corrected  by  the  carriers  an  order  will  be 
issued  by  this  Commission  in  such  manner  as  will  bring  it  about. 

It  has  been  suggested  to  various  members  of  this  Commission, 
in  informal  ways,  that  trains  23  and  24  be  stopped  on  flag  at 
many  points  larger  than  Cheneyville,  but  this  Commission  has 
refused  to  entertain  such  proposals  for  the  reason  it  wishes  to 
continue  through  service  now  afforded  by  the  Texas  &  Pacific 
Bailroad,  and  for  this  reason  an  order  will  be  entered  permitting 
such  operation  as  is  now  in  effect,  and  dismissing  the  petition 
and  complaint.  It  is  therefore  ordered  that  the  petition  in  this 
case  be,  and  it  is  hereby,  dismissed. 

By  order  of  the  Commission,  Shelby  Taylor,  Chairman;  John 
T.  Michel  and  Huey  P.  Long,  Commissioners. 


MISSOURI  PUBIilO  SERVICE  COMMISSION. 

MISSOURI  MTJTXJAL  TELEPHONE  COMPANY 

V. 

OSAGE  COUNTY  FARMEES  TELEPHONE  COMPANY. 

[Case  No.  1957.] 

Bate*  —  JvrMUation  of  Commission  —  Minimum  charge. 

1.  The  Missouri   Commission    is   without   authority  te   prescribe 
either  a  specific  or  a  minimum  rate. 

Commissifms  —  Jurisdiction  —  Monopoly  and  competition* 

2.  The  Missouri  Commission  is  without  jurisdiction  to  prohibit  a 
telephone  compmy  from  paraUeling  the  lines  of  another  company  where 
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the  company  so  duplicating  the  service  was  organized  prior  to  the  «d* 
actment  of  |  96  of  the  Pabtic  Service  Commiseion  Lav. 

[August  9,  1919.] 

Complaint  involving  the  right  of  a  telephone  company  to  par- 
allel the  lines  of  another  company  and  charge  lower  rates  for 
service;  dismissed  for  lack  of  jurisdiction. 

By  the  Commission:  This  case  is  before  the  Commission  on 
a  petition  filed  by  the  Missouri  Mutual  Telephone  Company  v. 
The  Osage  County  Farmers  Telephone  Company  asking  an  order 
requiring  the  defendant  to  withdraw  its  telephone  services  from 
certain  towns  in  Osage  county,  and  to  publish  and  file  with  the 
Commission  a  tariff  bearing  P.  S.  C.  Mo.  No.,  said  tariff  to  con- 
tain rates  for  services  to  be  furnished  by  said  defendant  that  will 
not  be  less  than  those  prescribed  in  complainant's  tariffs,  on  file 
with  the  Commission  for  similar  services.  A  general  denial  was 
filed  by  the  defendant  company. 

Hearing  was  held  at  Linn,  Missouri,  on  April  9,  1919,  before 
Special  Examiner  Bee,  at  which  time  and  place  interested  par- 
ties were  given  an  opportunity  to  fully  present  evidence,  and  the 
evidence,  so  taken,  has  been  transcribed,  and,  with  briefs  filed  by 
interested  parties  has  been  presented  to  this  Commission,  and 
from  such  record  the  Commission  finds  the  following  statement  of 
facts  and  conclusions,  and  issues  the  order  hereinafter  provided. 

For  a  proper  determination  of  the  cause  at  issue  it  is  necessary 
to  go,  to  some  extent,  into  the  history  of  the  telephone  operations 
in  Osage  county. 

The  evidence  shows  that  Messrs.  Holtzsnider  &  Davis  started 
the  first  telephone  system  in  Osage  coimty.  They  maintained  ex- 
changes at  Linn,  Chamois,  and  other  places.  These,  properties 
were  sold  to  the  Berger  Telephone  Company,  which  in  turn  sold 
to  the  Missouri  Mutual  Telephone  Company.  This  latter  com- 
pany has,  since  that  time,  subdivided  its  properties  and  that  por- 
tion of  its  lines  in  the  neighborhood  of  Chamois,  Missouri,  in- 
cluding the  Chamois  Exchange,  and  certain  trunk  lines  extending 
from  Jefferson  City,  Missouri,  to  points  in  Osage,  Gasconade,  and 
Franklin  counties,  have  been  transferred  to  another  company. 
At  the  present  time  the  complainant  the  Missouri  Mutual  Tele- 
phone Company,  owns  and  operates  lines  from  Linn,  Missouri,  to 
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Bonnots  Mill,  Westphalia,  Rich  Fountain,  Freeburg,  and  other 
points  in  Osage  county. 

John  B.  Holland  started  the  construction  of  a  telephone  line 
from  Welcome,  Missouri,  to  Linn,  Missouri,  said  line  branching 
in  various  directions.  He  secured  franchises  from  Linn  and 
other  incorporated  places,  together  with  necessary  permits  from 
the  county  court  of  Osage  county  for  such  construction.  On 
January  lY,  1916,  there  was  filed  an  application  by  said  John  E. 
Holland  for  authority  to  sell,  and  by  Charles  S.  Mahon  for  an 
order  to  purchase,  "the  telephone  lines  and  system  owned  by  said 
Holland,  located  and  now  operated  in  Osage  county,  Missouri,  in- 
cluding all  franchises,  poles,  lines,  wires,  switchboards  and  all 
other  appliances  and  devices  used  in  connection  with  or  forming 
a  part  of  said  system,"  and  in  case  No.  862,  order  dated  January 
17, 1916,  the  Commission  issued  necessary  order  authorizing  such 
sale.  At  some  date  subsequent  to  January  17, 1916,  said  Oharles 
S-  Mahon  adopted  the  name,  "the  Osage  County  Farmers  Tele- 
phone Company,"  without  legal  proceedings  and  without  filing 
any  notice  of  such  adoption  in  the  office  of  this  Commission.  No 
transfer  of  the  properties  of  said  telephone  exchange,  above  de- 
scribed, has  been  made. 

The  defendant  now  operates  lines  from  Welcome,  Missouri,  to 
Linn,  Missouri,  from  Linn  to  Freeburg  via  Kich  Fountain,  from 
Linn  to  Bonnots  Mill,  from  Linn  via  Loose  Creek  to  Osage  City, 
and  a  line  from  Linn  along  the  Maries  river  with  a  spur  running 
from  said  line  to  a  point  within  8  miles  of  Westphalia.  A 
number  of  these  lines  parallel  the  lines  of  the  complainant  com- 
pany, and  the  service,  as  established  in  Freeburg,  Kich  Fountain, 
liinn,  Bonnots  Mill,  and  other  points,  is  in  competition  with 
that  of  the  complainant  company. 

The  evidence  shows  that  no  application  for  certificate  of  public 
necessity  and  convenience  has  ever  been  filed  with  the  Commis- 
sion by  the  defendant  or  any  of  its  predecessors. 

Charles  S.  Mahon  paid  the  sum  of  $2,500  to  John  E.  Holland 
for  the  properties  above  described,  and,  to  procure  this  purchase 
money,  executed  his  note  to  the  Osage  City  Bank  of  Cole  County, 
Missouri,  which  said  note  carries  some  fifty  odd  securities  and 
draws  7  per  cent  interest.  To  secure  a  portion  of  the  securities  on 
the  note  above  described,  said  Charles  S.  Mahon  has  given  a 
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mortgage  or  deed  of  trust  on  said  properties  to  a  portion  of  said 
securities,  no  record  of  said  mortgage  or  deed  of  trust  being  filed 
with  this  Commission,  and  no  permit  or  authority  of  this  Com- 
mission was  asked  or  secured  for  the  giving  of  such  certificate  of 
indebtedness. 

The  J.  E.  Holland  Telephone  System  on  April  13,  1914,  filed 
schedule  of  rates  with  this  Commission-  Said  schedule  named  a 
rate  of  $8  per  year,  subscriber  to  "furnish  box  and  company  all 
other  equipment,  such  as  poles,  wires,  etc."  A  letter  attached  to 
said  schedule  stated  that  the  only  exchange  operated  was  located 
at  Welcome,  Missouri. 

On  January  17, 1919,  the  "Osage  Farmers  Telephone  System'* 
filed  a  schedule  stating  its  exchange  was  located  at  Linn,  Mis- 
souiu,  that  the  rates  therein  named  had  been  in  effect  ever  since 
1908,  that  the  initial  rate  area  from  Centiral  Office  extended  about 
18  miles.  This  schedule  provides  charges  for  three  classes  of 
rates,  to  wit,  $8  per  year  for  telephone  services  where  the  entire 
line  is  owned  and  maintained  by  defendant  and  the  telephone  in- 
strument and  batteries  owned  and  maintained  by  the  subscriber ; 
$5  per  year  where  the  main  trunk  line  is  owned  and  maintained 
by  defendant  and  the  spur  from  said  trunk  line  to  the  place  of  the 
subscriber  and  the  telephone  and  batteries  are  owned  and  main- 
tained by  said  subscriber ;  $2  per  year  when  the  defendant  per- 
forms only  switching  service. 

This  schedule  also  provides  "I  charge  10  cents  per  message  to 
nonsubscribers  within  my  area." 

The  defendant  maintains  but  one  switchboard,  which  is  lo- 
cated at  Linn,  Missouri.  The  defendant  operates,  in  addition 
to  a  regular  subscriber's  telephone  station^  a  toll  business  over  his 
lines,  and  makes  a  uniform  charge  of  10  cents  per  message  to  non- 
subscribers.  There  is  maintained  at  Bonnets  Mill,  in  a  res- 
taurant, and  at  Freeburg,  in  a  store,  telephones  of  the  defendant 
company  without  rental  charge,  the  parties  in  whose  places  these 
telephones  are  maintained  having  the  free  use  of  said  phones  in 
return  for  attention  to  the  toll  business  and  to  calls  of  the  sub- 
scribers of  the  defendant  At  Freeburg  the  tolls  amount  to  ap- 
proximately 30  cents  per  year,  this  being  total  revenue  secured 
from  this  phone  by  the  defendant.  At  Bonnets  Mill  tolls  ap- 
proximate $25  per  year* 
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Numerous  witnesses  testified  that  the  services  rendered  by  the 
defendant  company  were  all  that  oould  be  desired ;  that  the  lines 
were  well  maintained  and  that  calls  were  promptly  answered.  As 
to  the  complainant's  service,  the  evidence  shows  that  it  was  of  a 
poor  character ;  the  complainant  admitted  that  its  lines  were  not 
in  condition  to  give  good  service. 

There  were  filed  as  exhibits  in  this  case  petitions  by  the  com- 
plainant company  from  persons  located  at  Bonnots  Mill  and  Linn, 
asking  the  Commission  to  prohibit  the  operation  of  two  telephone 
companies,  and  to  prevent  the  petitioners  from  losing  the  exchange 
of  the  Mutual  Company.  The  defendant  company  likewise  filed 
petitions  signed  by  its  own  patrons  as  well  as  those  of  complain- 
ant, asking  that  the  services  of  the  defendant  be  not  restrained, 
restricted,  or  curtailed. 

Before  discussing  the  facts,  it  would  seem  proper  to  go  into  the 
question  of  the  jurisdiction  of  the  Commission,  as  presented  by 
the  complaint  and  answer.  The  petition  contains  numerous  alle- 
gations, but  the  prayer  asks  for  relief  in  an  order  containing  two 
provisions  which  will  be  treated  in  the  reverse  order. 

[1]  First,  that  the  defendant  be  required  to  file  schedules  of 
tariff  stating  rates  which  shall  not  be  lower  than  those  heretofore 
charged  by  complainant,  as  shown  by  its  tariffs.  This  Commis- 
sion has  no  authority  under  the  Public  Service  Commission 
Law  to  prescribe  either  a  specific  or  a  minimum  rate.  Its  power 
goes  only  to  the  prevention  of  the  charging,  by  utilities,  of  unrea- 
sonable rates,  and  it  therefore  can  provide  only  the  maximum  to 
be  charged  and  prevent  discrimination.  With  two  minor  excep- 
tioibfl,  the  defendant's  tariffs  are  without  discrimination,  and  this 
portion  of  the  complaint  must,  therefore,  be  dismissed. 

[2]  The  second  relief  asked  by  complainant  is  that  the  defend- 
ant be  prohibited  from  further  paralleling  its  lines  and  that  it  be 
required  to  withdraw  its  telephone  services  from  certain  towns 
in  Osage  county,  where  it  is  now  in  competition  with  complain- 
ant. This  prayer  of  complainant  is  doubtless  based  on  §  96  of 
the  Public  Service  Commission  Law,  which  requires  that  tele- 
phone companies  shall,  prior  to  the  construction  of  their  lines, 
apply  to  and  secure  from  this  Commission  a  certificate  of  public 
necessity  and  convenience.  The  law  is  clear  in  its  terms  and  its 
application  is  only  to  those  companies  "formed"  after  the  enact- 
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ment  of  the  law  itself.  This  Commission  has  passed  upon  the 
oonstruction  of  this  section  numerous  times,  and  this  complaint 
must  stand  or  fall,  as  it  comes  within  the  construction  heretofore 
placed  by  this  Commission  upon  this  section. 

On  January  28, 1014,  the  Bei^er  Commercial  Telephone  Com- 
pany (predecessor  to  the  present  complainant)  filed  with  this 
Commission  a  complaint  v.  John  B.  Holland  (predecessor  to  the 
present  defendant)  alleging  that  the  defendant  company  was 
operating  contrary  to  §  96  of  the  Public  Service  Commission  Law, 
and  praying  the  Commission  to  restrain  the  defendant  from  fur- 
ther construction  or  operation  in  the  city  of  or  in  the  vicinity  of 
Linn,  Missouri,  or  on  the  public  roads  adjacent  thereto,  until  a 
certificate  of  necessity  and  public  convenience  had  been  secured 
from  this  Commission,  together  with  permission  of  the  county 
court  of  Osage  county  and  franchises  from  the  city  of  Linn,  Mis- 
souri. 

In  disposing  of  this  case,  1  Mo.  P.  S.  C.  695,  this  Commission 
said:  ^'Had  commenced  construction  of  his  telephone  lines  from 
Welcome  to  Linn,  both  in  the  town  of  Linn  and  thereabout,  be* 
fore  the  enactment  of  the  Public  Service  Commission  Law,  and 
is,  therefore,  not  a  telephone  corporation  hereafter  formed,  with- 
in the  meaning  of  §  96,  Public  Service  Commission  Law ;  and 
defendant  did  not  violate  said  §  96  in  constructing  and  extend- 
ing his  telephone  lines  in  the  manner  as  shown  by  the  evidence  in 
this  case." 

The  answer  filed  by  defendant  in  Berger  Commercial  Teleph. 
Co.  V.  Holland,  supra,  says,  in  part,  that  the  defendant  "will  also 
procure  or  attempt  to  procure  subscribers  to  its  telephone  service 
now  being  furnished  or  which  he  may  hereafter  provide  in  the 
country  adjacent  to  said  city  and  d  other  points  and  places  in 
Osage  county/' 

An  examination  of  the  record  in  Berger  Commercial  Teleph. 
Co.  V.  Holland,  supra,  together  with  the  evidence  presented  in 
this  case,  clearly  indicates  that  the  defendant,  with  its  predeces* 
sors,  is  a  telephone  company  organized  for  the  purpose  of  build- 
ing telephone  lines  and  furnishing  telephone  service  at  points 
within  Osage  county,  Missouri,  and  that  said  telephone  company 
formed,  with  these  purposes  in  view,  prior  to  the  enactment  of  the 
Public  Service  Commission  Law,  and  it  is  not  such  a  company  as 
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is  contemplated  by  §  96  of  the  Public  Service  Commission  Law, 
and,  therefore*  does  not  require  a  certificate  pf  public  necessity 
and  convenience  from  this  Commission  to  extend  its  lines  within 
Osage  county,  and  the  Commission  is,  therefore,  without  author- 
ity to  order  said  company  to  withdraw  its  connections  and  cease 
from  serving  patrons  at  points  within  Osage  coimty,  and  to  this 
extent  the  complaint  should  be  dismissed.  De  Kalb  County 
Teleph.  Co.  v.  Redman,  1  Mo.  P.  S.  C.  80;  Doniphan  Teleph.  Co. 
V.  Neelyville  Teleph.  Co.  2  Mo.  P.  S.  C.  84 ;  Berger  Commercial 
Teleph.  Co.  v.  Holland,^  1  Mo.  P..  S.  C.  6»S ;  Sheldon  Mut. 
Teleph.  Co.  v.  Farmers  Mut.  Teleph.  Asso.  2  Mo.  P.  S.  C.  112. 

The  evidence  in  this  case  indicates  some  slight  violation  of  the 
Public  Service  Commission  Law,  and,  while  such  violations  have 
no  bearing  upon  the  decision  in  the  case,  the  Commission  is  of 
the  opinion  that  the  defendant's  attention  should  be  called  to 
same,  so  that  a  compliance  with  the  laws  may  be  had. 

The  evidence  clearly  shows  that  the  defendant  company  is,  as  a 
result  of  its  practices,  furnishing  free  telephone  service  at  Pree- 
burg  and  Bonnots  Mill.  If  the  defendant  desires  to  install  a  tele- 
phone at  these  points,  it  should  make  its  arrangements  in  a  busi- 
nesslike manner,  that  is,  paying  for  the  services  performed  by 
said  parties  and  charging  its  regular  rental.  If  it  desires  to  estab- 
lish a  toll  phone  at  Bonnots  Mill  or  at  Freeburg,  it  is  within  its 
rights  in  so  doing,  but  it  is  not  within  its  rights  to  furnish  a  tele- 
phone at  FreebuTg,  which  can  be  used  by  the  person  in  whose 
place  it  is  located  for  services  rendered  in  collecting  a  toll  charge 
of  30  cents  per  year,  while  other  subscribers  are  required  to  pay 
$8  for  a  similar  phone. 

The  Public  Service  Commission  Law,  §  98,  is  clear  in  its  provi- 
sions as  to  the  requirements  relative  to  the  issuance  of  mortgages 
or  other  certificates  of  indebtedness,  and  the  defendant  should  im- 
mediately comply  therewith. 

For  the  reasons  stated^  the  complaint  will  be  dismissed* 
P.U.R.1019E. 
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TOWN  OF  KEARNY 

V. 

MAYOB  AND  COUNCIL  OF  CITY  OF  BAYONNB  et  aL 

[No.  46/334.] 

(—  N.  J.  Eq.  — ,  107  Atl.  169.) 

MunieipalUy  «—  Bight  of  way  for  pipe  lines  «—  Service  aa  conaldera^ 
Uon. 

1.  Under  article  32,  chapter  152,  of  the  Laws  of  1917,  a  municipal- 
ity may,  as  consideration  for  the  grant  to  it  of  a  right  of  way  for  its 
pipe  lines  in  another  municipality,  agree  to  and  actually  furnish  water 
to  the  owners  of  the  tract  through  which  the  pipe  line  runs,  withcat 
the  consent  of  the  other  municipality. 

Municipal  plant  —  Right  of  way  conU*aot  -*-  8tat%iteB. 

2.  Such  a  contract  and  such  a  furnishing  of  water  is  not  withfa 
the  provisions  of  §  16  of  article  32  of  chapter  152  of  the  Laws  of  19179 
nor  within  the  provisions  of  chapter  265  of  the  Laws  of  1907. 

MunieipaH  plant  —  Right  lo  eerve  inhabitant  of  another  tnunieipaUt^. 

3.  Section  2  of  chapter  265  of  the  Laws  1907  does  not  forbid  th« 
obtaining  of  water  by  an  inhabitant  of  a  municipality  {rom  another 
municipality  without  the  consent  of  the  first  municipality.  Kearny  t. 
Jersey  City,  78  N.  J.  L.  77,  73  Atl.  110,  followed. 

Municipal  plant  «—  Might  of  way  service  contract  «-»  "Doing  water 
Imeinese." 

4.  A  contract  to  furnish  water  to  the  owners  of  a  tract  through 
which  a  right  of  way  for  a  pipe  line  is  obtained  in  another  municipality 
is  incidental  to  the  power  to  obtain  the  right  of  way  and  to  enter  into 
any  agreements  necessary  for  the  purpose,  and  the  furnishing  of  water 
under  such  a  contract  is  not  a  doing  of  a  water  business  within  the 
contemplation  of  §  16  of  article  32  of  chapter  152  of  the  Laws  of 
1917,  nor  the  provisions  of  chapter  265  of  the  Laws  of  1907. 

Injunction  —  Bight  to  determination  prior  to  injury. 

5.  Notwithstanding  the  fact  that  the  supplying  of  water  tmdu/  a 
contract  made  with  the  municipality  is  not  to  commence  until  Decem- 
ber, 1920,  another  municipality,  whose  rights,  it  is  alleged,  will  be  In 
fringed  by  the  furnishing  of  such  water,  may  file  a  bill  to  obtain  mi 
adjudication  in  May,  1919. 

[May  8, 1919.] 

Headnotes  by  the  Coubt. 

Bill  for  injunction  by  town  of  Kearny  against  the  mayor 

and  council  of  the  city  of  Bayonne.  and  others  to  prevent  the  city 
P.U.R.1919E, 
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from  supplying  water  under  certain  contracts  to  inhabitants  of 
tlxe  town;  order  advised  denying  the  injunction  and  dissolving 
the  restraint  contained  in  an  order  to  show  cause. 

Appearances:  Clyde  D.  Souter,  of  Newark,  for  complain- 
ant; Collins  &  Corbin  and  Gilbert  Collins,  all  of  Jersey  City, 
for  defendant  city  of  Bayonne;  Lindabury,  Depue,  &  Faulks 
and  Frederick  J.  Faulks,  all  of  Newark,  for  defendant  Federal 
Ship  Building  Company';  McCarter  &  English  and  Gonover 
English,  all  of  Newark,  for  defendant  Blast  Furnace  Products 
(Corporation. 

Lane,  V.  0, :  The  bill  is  filed  by  the  town  of  Kearny  (here- 
after called  Kearny)  against  the  mayor  and  council  of  the  city 
«£  Bayonne  (hereafter  called  Bayonne),  the  Federal  Ship  Build- 
ing Company  (hereafter  called  the  Ship  Company),  and  the 
Blast  Furnace  Products  Corporation  (hereafter  called  the  Fur- 
nace Company)^  to  restrain  defendants  from  proceeding  under 
contractual  relations,  the  result  of  which  will  be  the  furnish- 
ing of  water  by  Bayonne  to  the  Ship  and  Furnace  Companies, 
both  located  within  the  territorial  limits  of  Kearny,  for  a  period 
of  twenty-five  years  from  January  1,  1921.  For  several  years 
prior  to  September,  1918,  Bayonne  had  been  supplied  with 
water  under  a  contract  wilh  the  New  York  &  New  Jersey 
Water  Company  (hereafter  called  the  Water  Company).  That 
company  had  acquired  a  private  right  of  way  through  Kearny 
from  the  comer  of  Belleville  and  Kearny  avenues,  and  had  IslW 
water  pipes  thereon  through  which  water  was  supplied  to  Bay- 
onne. This  water  the  Water  Company  obtained  at  the  intake 
at  the  comer  of  Belleville  and  Kearny  avenues  from  the 
Sast  Jersey  Water  Company  under  contract.  About  Septem- 
ber, 1918,  Bayonne  purchased  from  the  Water  Company  all 
of  its  property,  including,  among  otter  things,  all  private 
rights  of  way.  Formal  instruments  of  assignment  and  deeds 
were  delivered,  so  that  Bayonne  became  vested  with  title  to 
the  operating  plant  of  the  water  Company.  The  Water  Com- 
pany has  been  furnishing  Kearny  with  its  water  supply  under  a 
contract  which  terminates  in  December,  1920.  Various  modi- 
fications of  the  contract  between  the  Water  Company  and  Kear- 
ny have  been  brought  to  my  attention.  In  the  original  contract 
P.U.R.1919E. 
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the  Water  Company  reserved  the  right  to  (for  its  own  account) 
furnish  water  to  the  Pennsylvania  Railroad  shops  and  to  other 
consumers  on  the  meadows  to  whom  it  was  bound  to  furnish 
water  because  of  agreements  entered  into  as  consideration  for 
the  grant  of  rights  of  way.  These  reserved  rights  were  given 
up  in  order  that  Kearny  might  be  in  a  position  to  prosecute  the 
writ  of  certiorari  dealt  with  by  the  supreme  court  in  Kearny  v. 
Jersey  City,  78  K  J.  L.  77,  73  Atl.  110.  This  appears  from 
documentary  evidence,  including  resolutions  of  the  council  of 
the  town.  The  Water  Company  could  not,  of  course,  by  such 
surrender,  affect  the  contract  rights  of  its  customers.  By  sub- 
sequent agreements  the  Water  Company  was  permitted  to  supply 
customers  on  the  meadows,  including  those  with  whom  it  had 
contracts  as  above  mentioned,  Kearny  not  waiving  any  ri^ts 
after  December,  1920.  The  net  result  is  that  the  transactions 
between  Kearny  and  the  Water  Company  have  no  effect  what- 
ever upon  the  determination  of  this  controversy.  A  portion  of 
the  right  of  way  acquired  by  the  Water  Company  and  by  it  trans- 
ferred to  Bayonne  was  obtained  from  the  Passaic  Zinc  Company 
under  an  agreement  in  which  one  Beall,  the  grantee  and  a  prede- 
cessor in  title  of  the  Water  Company,  agreed  for  himself,  his 
heirs,  and  assigns  with  the  Zinc  Company,  its  successors,  atki 
assigns  ^^that  he  or  they  will  place  two  6-inch  brandies  in  the 
water  pipes  to  be  laid  as  aforesaid,  in  such  locations  as  the  Pas- 
saic Zinc  Company  shall  designate;  and  that  he,  the  party  of 
the  second  part,  and  his  heirs  and  assigns  shall  furnish  to  said 
Passaic  Zinc  Company,  its  successors  and  assigns,  upon  demand 
in  writing,  water  from  said  pipes  at  the  minimum  market  rate 
paid  by  any  consumer  of  an  equal  quantity  of  water  from  said 
pipe  line,  so  long  as  said  pipes  shall  remain  upon  the  aforesaid 
property." 

The  pipe  line  now  runs  through  property  of  the  Ship  Com- 
pany a  part  of  the  land  covered  by  this  agreement.  It  became 
necessary  immediately  upon  the  acquisition  of  the  plant  of  the 
Water  Company  by  Bayonne  that  the  plant  should  be  increased 
in  capacity;  that  a  larger  or  new  pipe  line  be  installed.  The 
necessities  and  convenience  of  the  Ship  Company  required  that 
the  line  be  relocated.  The  result  was  agreements  between  Bay- 
onne, the  Ship  Company,  and  the  Furnace  Company  (the  owner 
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ol  this  article  every  municipality  is  given  power  to  purchase, 
condemn,  or  otherwise  acquire  the  necessary  lands  and  rights 
or  Interests  in  lands,  and  water  rights  and  rights  of  flowage  or 
diversion,  within  or  without  such  municipality,  for  such  pur- 
pose. By  §  14  power  is  given  to  increase  the  capacity  of  any 
waterworks,  plant,  or  plants,  to  extend  any  system  of  water  dis- 
tribution either  within  or  without  the  municipality,  to  lay  addi- 
tional mains  or  lateral  connections,  to  relay  or  enlarge  existing 
mains  and  pipes,  as  the  governing  body  of  the  municipality  shall 
deem  necessary.  By  §  30  it  is  made  lawful  for  the  governing 
body  of  any  municipality  to  enter  into  all  contracts  and  agree- 
ments and  do  any  and  all  other  acts  and  things  necessary  to  pro- 
vide water  for  the  public  and  private  uses  of  such  municipality 
and  its  inhabitants  in  accordance  with  the  provisions  of  article 
52.  I  am  of  the  opinion  that  power  to  enter  into  the  agreements 
and  contracts  challenged  may  be  rested  upon  the  provisions  of 
article  32,  heretofore  referred  to,  and  that  reliance  need  not  be 
placed  upon  the  provisions  of  §  16,  under  the  terms  of  which 
any  municipality  is  given  the  power  to  supply  dwellers  in  other 
municipalities  through  which  its  mains  may  pass  with  water, 
and  for  that  purpose  to  lay  mains  in  the  streets,  etc.,  provided 
the  consent  of  the  municipality,  the  dwellers  in  which  are  to  be 
supplied,  be  first  given.  A  municipality,  having  power  to  en- 
large its  plant,  to  relocate  its  pipes,  to  acquire  locations  for  such 
purposes,  and  to  enter  into  contracts  which  may  be  necessary  to 
carry  out  the  purpose  of  supplying  its  inhabitants  with  water, 
may,  I  think,  contract,  as  part  consideration  for  the  grant  to  it 
of  rights  of  way  for  its  mains,  to  furnish  water  from  such  mains, 
to  the  owners  or  occupants  of  the  tracts  through  which  the  rights 
of  way  run.  The  court  of  appeals  of  New  York  in  People  ex 
rel.  Rochester  v.  Briggs,  50  N".  T.  553,  in  considering  the  author- 
ity of  a  municipality  to  furnish  water  to  villages  through  which 
•  its  mains  ran,  at  page  563  of  50  N.  T.  said:  "The  power  to  sup- 
ply villages  with  water  by  contract  is  incidental  to  the  main 
purpose,  and  may  serve  as  a  means  of  attaining  it." 

While  this  case  involved  the  question  of  the  constitutionality 
of  the  legislation  under  consideration,  which  granted  to  the  mu- 
nicipality in  express  terms  the  right  to  supply  villages,  the  con- 
stitutionality of  the  legislation  being  questioned  on  the  ground 
P.U.R.1919B. 
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that  such  provision  was  not  within  the  title  of  the  act^  and  there- 
fore the  case  is  not  at  all  on  all  fours  with  that  at  bar^  yet  the 
reasoning  of  the  court  is  apt. 

The  properties  of  the  Ship  and  Furnace  Companies  are  in 
the  tract,  the  right  of  way  over  which  was  secured  originally 
through  the  agreement  between  the  Zinc  Company  and  Beall, 
which  contained  the  provision  obligating  Beall  and  his  heirs 
and  assigns  to  furnish  water  to  the  Zinc  Company,  its  success- 
ors and  assigns,  from  the  mains  through  two  6-inch  branches. 
When  Bayonne  took  over  the  plant  of  the  Water  Company  in- 
cluding these  rights  of  way  and  the  contracts  of  the  Water  Com- 
pany, it  obligated  itself  to  cany  out  the  agreements  of  the  Water 
Company  and  its  predecessors  in  title.  Omaha  Water  Co.  v. 
Omaha,  89  C.  C.  A.  205,  162  Fed.  225,  15  Ann.  Cas.  498,  af- 
firmed in  218  U.  S.  180,  54  L.  ed.  991,  48  L.RA.(N.S.)  1084, 
30  Sup.  Ct.  Rep.  615.  The  right  of  Bayonne  to  take  over  the 
water  plant,  as  it  did,  I  think  must  be  conceded  as  settled.  Ap- 
plication was  made  to  the  supreme  court  by  a  taxpayer  of  Bay- 
onne for  a  writ  of  certiorari  to  review  the  proceedings  by  which 
Bayonne  sought  to  acquire  the  property  of  the  Water  Company. 
The  writ  was  denied.  Subsequently,  the  mayor  of  Bayonne  re- 
fused to  sign  the  contract,  whereupon  application  was  made  to 
the  supreme  court  for  a  writ  of  mandamus  to  compel  him  to  do 
so.  The  writ  was  granted.  Subsequently,  application  was  made 
to  this  court  for  an  injunction  to  prevent  the  acquisition  of  the 
plant  by  Bayonne.  The  writ  was  denied.  After  the  acquisition 
by  Bayonne  of  the  plant  it  found  itself  in  this  position:  It  was 
necessary  to  increase  the  capacity  of  the  plant;  to  do  so  it  was 
necessary  to  increase  the  capacity  of  the  mains  or  to  lay  addi- 
tional mains  throu^  the  property  of  the  Ship  Company;  to 
accomplish  this  purpose  it  was  necessary  to  acquire  additional 
rights  of  way  it  found  itself  obligated  by  agreement  to  continue 
to  furnish  the  property  through  which  its  mains  ran  with  water 
through  two  6«inch  branches.  To  accomplish  the  single  purpose 
of  increasing  the  capacity  of  its  water  plant,  which  it  had  the 
authority  to  do,  with  the  least  expense  and  the  greatest  advan- 
tage to  itself  and  to  carry  out  contract  engagements  entered  in- 
to  before  there  was  any  restrictive  legislation,  the  contracts  on- 
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der  attack,  the  purpose  of  which  I  have  heretofore  indicated, 
were  entered  into. 

I  am  of  the  opinion  that  Bayonne  had  authority  to  enter  into 
this  engagement,  apart  now  from  any  power  under  §  16  of  ar- 
ticle 32  of  chapter  152  of  the  Laws  of  1917. 

[2]  It  is  claimed  by  Keaniy  that  the  right  of  Bayonne  to 
supply  water  in  other  municipalities  is  circumscribed  by  the 
provisions  of  the  last-mentioned  section  and  of  chapter  265  of  the 
Laws  of  1907.  With  respect  to  §  16  I  conclude  that  the  design 
was  to  permit  municipalities  to  go  into  the  business  of  supplying 
dwellers  in  other  municipalities  through  which  their  mains  might 
run;  in  other  words,  tobuy  and  sell  water  as  a  commodity.  See 
East  Newark  v.  New  York  &  N.  J.  Water  Supply  Co.  67  N.  J. 
Eq.  265,  at  page  270,  57  Atl.  1051.  The  section  provided  that 
the  municipality  may  lay  its  mains  and  water  pipes  in  or  under 
any  street,  etc.,  in  such  other  municipality,  and  requires  that 
the  consent  of  the  other  municipality  should  be  first  had  and 
obtained.  I  am  unable  to  agree  with  counsel  for  respondents 
that  the  consent  referred  to  in  the  section  is  required  only  in 
cafies  in  -w^ich  it  is  necessary  to  lay  mains  and  pipes  in  streets. 
I  think  the  consent  is  required  where  there  is  any  attempt  on 
the  part  of  a  municipality  to  engage  in  the  water  business  in 
any  other  municipality,  whether  it  is  necessary  to  lay  pipes  in 
the  public  highways  or  not,  but  I  do  not  think  that  the  section 
applies  to  a  <!^se  such  as  is  at  bar.  Bayonne  is  not  engaged  in 
the  business  of  supplying  water  to  dwellers  in  another  munici- 
pality in  the  sense  contemplated  by  §  16.  The  engagement  of 
Bayonne  to  supply  water  to  these  particular  individuals  is  a 
part  of  a  plan  by  which  it  has  secured  additional  rights.  It  is 
incidental  to  the  main  purpose,  and,  being  justified  by  power 
granted  under  other  sections  of  the  act,  I  conclude  that  §  16  has 
no  application. 

[3,  4]  Chapter  265  of  the  Laws  of  1907  by  its  first  section 
makes  unlawful  the  supply  of  water  by  any  person,  firm,  or  cor- 
poration to  any  other  person,  firm,  or  corporation  by  means  of 
water  pipes  or  conduits  conveying  water  obtained  from  without 
the  limits  of  any  municipality  operating  or  maintaining  a  public 
water  supply.     By  its  second  section  it  makes  it  unlawful  for 

any  person,  firm,  or  corporation  within  the  limits  of  any  muni- 
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cipality  operating,  etc.,  a  public  water  supply,  to  obtain  water 
by  means  of  pipes  or  conduits  from  any  source  outside  the  limits 
of  such  municipality.  The  first  section  of  the  act  was  construed 
by  the  supreme  court  in  Kearny  v.  Jersey  City,  78  N.  J.  L.  77, 
73  AtL  110,  affirmed  by  the  court  of  errors  and  appeals,  79  N. 
J.  L.  599,  76  Atl.  1118,  to  exclude  from  the  prohibition  munici- 
pal corporations.  Whatever  my  personal  opinion  may  be  I  am 
bound  by  this  construction.  Section  2  is  a  complement  of  § 
1,  and  it  seems  to  me  must  be  construed  in  the  same  manner.  In 
view  of  the  opinion  of  the  supreme  court  in  Kearny  v.  Jersey 
City  with  respect  to  §  1,  it  must  be  held  that  §  2  does  not  forbid 
the  obtaining  of  water  from  a  municipal  corporation  as  is  Bay- 
onne. 

'  Further,  I  think  that  the  statutes  do  not  apply  to  such  a  case 
as  is  now  under  discussion,  where  the  supplying  of  water  to  indi- 
viduals within  the  other  municipality  is  not  in  the  course  of  the 
carrying  on  of  a  business  of  supplying  water,  but  is  an  incident 
to  the  obtaining  of  rights  which  the  municipality  supplying  the 
water  has  the  power  to  obtain. 

Under  the  contract  under  which  the  Water  Company  obtained 
the  right  to  lay  the  mains  the  owners  of  the  property  secured 
the  right  to  a  supply  of  water  from  the  mains  through  tw6  6-inch 
branches.  Subsequent  legislation  could  not,  I  think,  affect  this 
right.  While  what  Bayonne  now  proposes  to  do  is  not  to  supply 
water  as  contemplated  by  the  contract,  it  has  agreed  to  supply 
water  in  another  method  in  larger  quantities,  and  as  part  con- 
sideration the  rights  under  the  Beall  contract  are  given  up. 
There  is  nothing,  I  think,  in  the  contention  of  counsel  for  com^ 
plainant  that  by  the  contracts  under  attack  the  rights  of  the  suc- 
cessors in  title  of  the  Zinc  Company  are  given  up.  It  was  in  con- 
sideration of  the  giving  up  of  these  rights  that  other  rights  were 
created. 

The  supreme  court  in  the  Kearny  Case  held  that  chapter  265 
did  not  apply,  except  in  a  case  where  the  municipality  in  which 
the  water  was  to  be  supplied  was  itseK  capable  of  furnishing  an 
adequate  supply,  and  that,  although  Kearny  had  a  contract  un- 
der which  it  was  entitled  to  an  adequate  supply  of  water  from 
the  Water  Company,  and  had  the  right  to  use  the  mains  and  pipes 
of  the  Water  Company,  extending  to  the  plant  of  the  Pennsyl- 
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▼ania  Bailroad  shops  on  the  meadows  in  the  vieinitj  of  the  plants 
of  the  Ship  and  Furnace  Oompanies,  Seamy  was  not  in  a  posi- 
tion to  furnish  the  Bailroad  Company  with  an  adequate  supply 
of  water,  and  the  court  sustained  a  contract  made  between  the 
Bailroad  Company  and  Jersey  City  by  which  Jersey  City  agreed 
to  furnish  the  Bailroad  Company  with  water  for  a  period  of 
twenty-five  years.  It  is  true  that  the  right  of  Kearny  to  use  the 
mains  of  the  Water  Company  was  not  obtained  until  eight 
months  after  the  contract  between  Jersey  City  and  the  Ba^road 
Company  was  made.  The  supreme  court  based  its  determination 
upon  the  fact  that  Kearny  did  not  have,  at  the  time  the  contract 
was  made,  the  necessary  pipe  line  to  supply  the  water.  Since 
the  determination  of  the  supreme  court  Kearny  has  not  acquired 
any  additional  pipe  lines.  Its  contract  with  the  Water  Com- 
pany expires  in  December^  1920,  and  after  that  date  it  cannot 
obtain,  without  further  contracts,  water  in  the  manner  it  is  now 
receiving  it,  nor  can  it  use  the  pipes  of  the  Water  Company.  The 
source  of  supply  of  Kearny  is  stated,  to  be  some  4rJ  miles  from 
the  properties  of  the  Ship  and  Furnace  Companies,  and  in  the 
affidavit  submitted  by  Kearny  it  is  conceded  that  it  will  be  neces- 
sary to  lay,  in  order  that  water  may  be  supplied  to  liie  plants 
2,300  feet  of  mains  over  land  owned  .by  private  individuals.  The 
remainder  of  the  system  must  be  constructed  under  streets  and 
highways  in  Kearny.  Up  to  the  time  of  the  consummation  of 
the  contracts  between  Bayonne  and  the  Ship  and  Furnace  Com- 
panies no  steps  had  been  taken  by  Kearny  to  build  these  mains, 
nor  had  any  steps  been  taken  with  respect  to  securing  a  supply 
of  water  for  the  inhabitants  of  Kearny  after  December,  1920, 
other  than  invitations  to  various  water  companies  and  munici- 
palities to  submit  propositions.  Since  the  argimient  of  this  case, 
on  April  23d,  Kearny  has  appropriated  $300,000  for  the  con- 
struction, installation,  and  laying  of  a  main  from  the  present 
system  of  the  town,  for  the  expressed  purpose  of  supplying  an 
adequate  supply  of  water  to  consumers  on  the  Kearny  meadows, 
and  has  employed  a  water  engineer  for  consulting  purposes.  It 
has  also  agreed  to  deposit  with  the  court  of  chancery  such  bond 
as  may  seem  to  the  chancellor  to  be  desirable  to  secure  the 
performance  by  Kearny  of  contracts  which  Kearny  offers  to 
make    to    supply    the    Ship    and    Furnace    Companies    with 
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water.  It  is  insisted  by  Kearny  that  the  passage  of  thede  reso- 
lutions and  the  offer  of  Kearny  to  provide  a  bond  is  proof  that 
Kearny  "will  be  in  a  position,  after  December  20,  1920,  to  fur- 
nish an  adequate  supply  of  water.  The  contracts  between  Bay- 
onne  and  the  Ship  and  Furnace  Companies  were  executed  on 
November  20,  1918,  and  by  no  stretch  of  the  imagination  can 
it  be  said  that  at  that  time  it  appeared  that  Kearney  would  be 
in  a  position,  after  December,  1920,  to  furnish  an  adequate  sup- 
ply of  water  to  consumers  on  the  meadows,  and  it  seems  to  me 
that  the  date  of  the  execution  of  the  contracts  is  important.  It 
was  so  deemed  by  the  supreme  court  in  Kearny  v.,  Jersey  City. 
What  Kearny  now  seeks  to  enjoin  are  proceedings  of  Bayonne 
looking  toward  the  construction  of  or  relocation  of  mains,  etc., 
in  accordance  with  the  provisions  of  these  contracts.  But  I  am 
not  at  all  convinced  (assiuning  now  that  the  proceedings  of  the 
council  of  Kearny  are  entirely  regular)  that  it  now  appears  that 
after  December,  1920,  Kearny  vdll  be  in  a  position  to  furnish 
an  adequate  supply  of  water  to  consumers  on  the  meadows.  Noth- 
ing has  been  done  except  the  passage  of  resolutions,  etc.  What 
contracts  it  may  be  able  to  make  with  water  companies  for  a  sup- 
ply of  water  to  its  inhabitants  is  problematical.  It  is.  quite  clear, 
it  seems  to  me,  that  the  Ship  and  Furnace  Companies  are  not 
required  to  wait  until  December,  1920,  in  order  to  ascertain 
whether  they  will  in  fact  have  an  adequate  supply  of  water.  It 
takes  time  to  conclude  the  necessary  negotiations,  to  make  the 
necessary  contracts,  and  to  do  the  necessary  construction  work 
for  the  sui^lying  of  such  a  large  quantity  of  water.  It  is  not 
reasonable  that  they  should  be  left  until  December,  1920,  or  a 
short  time  prior  thereto,  uncertain  whether  they  will  get  a  sup- 
ply of  water  or  not.  I  therefore  think  that  chapter  265  of  the 
Laws  of  1907  does  not  apply,  because  it  does  not  appear  that 
Kearney  will  be  in  a  position  to  furnish  an  adequate  supply  of 
water  to  consumers  on  the  meadows  after  December. 

Concluding,  as  I  do,  that  the  contracts  and  the  subsequent 
proceedings  thereunder  are  not  vlira  vires  Bayonne,  and  that 
there  is  no  legislation  prohibiting  either  Bayonne  or  the  Ship 
and  Furnace  Companies  from  carrying  out  the  provisions  there- 
of, I  will  advise  an  order  denying  the  injunction  and  dissolying 
the  restraint  contained  in  the  order  to  show  cause. 

P.U.R.1919E. 
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RE  MBDFOED  GAS  COMPACT. 

PepredaUan  —  Acortied  —  TaUuUion, 

Aoenied  depreciation  should  not  be  deducted  from  the  value  of 
ntilitj  property  for  rate  making  where  the  net  eaminge  have  not  been 
mfficient  to  provide  lor  it  together  with  a  fair  return. 

[July  17,  1919.] 

Appijoation  for  permisBion  to  increase  gas  rates;  surcharge 
and  fixed  service  charge  authorized. 

Appearances:  A.  B.  Beeve  for  the  petitioner;  B.  W.  Eellam 
for  the  Board. 

By  the  Commission:  The  petition  asks  an  increase  in  rates 
to  raise  additional  income  to  pay  expenses,  taxes,  and  fixed 
ckarges,  and  alleges  that  the  company  is  not  able  to  give  the 
physical  valuation  of  its  plant.  An  itemized  statement  is  fur- 
nished of  "everything  represented  by  the  bonded  debt  and  capi- 
tal stock  of  tiie  company."  Other  information  required  by  con- 
ference ruling  number  15  is  also  furnished. 

The  present  rate  of  the  company  is  $1.40  per  thousand  cubic 
feet  of  gas  sold  and  a  minimum  bill  of  $3  for  six  months. 

The  company  gave  notice  by  publication  in  the  Central  Becord, 
a  newspaper  published  in  Medford  in  the  issues  of  June  12  and 
19, 1919,  to  the  effect  that  an  application  had  been  made  to  this 
Board  by  the  company  for  a  25-cent  per  month  service  charge, 
and  that  the  hearing  was  scheduled  to  take  place  before  the 
Board  at  Trenton  on  June  24th  at  11  ▲.  m. 

Value  of  the  PUmt. 

The  original  securities  issued  by  the  company  were  $26,000 
principal  amount  of  bonds  and  $25,000  of  stock.  During  the 
course  of  the  hearing  the  company's  witness  stated  that  the  $25,- 
000  par  value  of  bonds  represented  the  cost  in  money  of  the 
original  plant,  to  which  additions  of  about  $2,000  had  been 
made  since  1904,  which  would  indicate  a  total  original  cost  of 
between  $27,000  and  $28,000. 

The  Board's  engineer  has  applied  pre-war  unit  costs  to  the 

inventory  submitted  by  the  company,  and  the  result  is  shown  in 

table  I.,  which  follows: 

P.U.R.1919B.  *  ^ 
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This  shows  that  the  reproduction  cost  new  of  the  fixed  capi- 
tal is  $60,715,  to  which  is  added  $1,500  for  working  capital 
based  on  annual  reports  filed  with  the  Board  (approximately  5 
per  cent  of  the  physical  capital).  The  depreciated  value  of  the 
physical  capital  approximates  $22,420.  An  investigation  of  the 
annual  reports  of  this  company  from  1911  to  1918,  inclusive, 
indicates  that  the  net  revenue  of  the  petitioner  averaged  $1,653, 
which  is  approximately  6.4  per  cent  return  on  the  average 
amount  of  capital  during  the  same  period.  This  6.4  per  cent 
includes  both  a  return  on  the  value  of  the  property  and  the  ap- 
propriation which  should  be  made  for  depreciation  accruing  in 
the  property.  This  appropriation  has  not  been  made,  and  it  is 
apparent  that  the  net  earnings  have  not  been  sufficient  to  provide- 
both  a  fair  return  on  t£e  property  and  to  provide  for  the  accrued 
depreciation  therein.  Under  these  circumstances  it  is  apparent 
that  the  depreciation  which  has  accrued  should  not  be  deducted 
but  allowed  as  an  intangible  value.  The  Board  will  therefore 
adopt  as  a  basis  for  rates  in  this  matter  a  value  of  $32,215.  In 
table  IL  following  will  be  shown  the  actual  results  of  operation 
for  the  year  1918,  to  which  is  added  the  $750  increase  in  revenue 
estimated  to  be  produced  by  the  proposed  schedule  of  fixed  serv- 
ice charges. 

TABLE  n. 

Operating  Statement  for  lOlS,  Together  with  Increases  Asked  For. 
(Cents  omitted.) 

Per  M  Cu. 
Ft. 

Operating  revenue $7,060  $1,460 

Revenue  deductions 65,461  1.354 

Net  revenue 515  9.106 

Estimated  increase  from  proposed  increase 750  0.155 

Total  net  revenue  1,265  0.261 

$1,265  in  per  cent  of  $27,000  cost  value  new  is 
$1,265  in  per  cent  of  $32,215  appraised  value  new 

is 

M  cu.  ft.  of  gas  sold  in  1918  estimated  at 

This  indicates  that  on  neither  the  cost  value  nor  on  the  ap- 
praised value  will  the  proposed  rates  produce  a  rate  approximat- 
ing 6  per  cent  on  the  capital  devoted  to  the  public  use.  In  the 
revenue  deductions  for  1918  is  included  no  appropriation  for 
depreciation  reserve.  The  net  revenue  produced  in  1918  amounts 
to  but  about  $516,  whereas  the  interest  on  the  outstanding  bonds 
of  $22,200  amounts  to  $1,110  a  year. 
P.U.R.1919E. 
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The  Board  therefore  finds  and  determineB  that  the  company 
may  add  as  a  surcharge  to  its  existing  schedule  of  rates  the  f ol« 
lowing  clause: 

Each  connected  customer  served  through  a  three  or  five  light 
meter  shall  pay  a  fixed  service  charge  of  25  cents  a  month  with- 
out gas.  For  customers  served  through  meters  of  larger  capacity 
the  monthly  fixed  service  charge  shall  be  increased  1  cent  for 
each  one-light  increase  in  capacity  above  a  five-light  meter. 

Board  of  Public  UtiHly  Commissioners,  John  W.  Slocum, 
President;  AKred  S.  March,  George  F.  Wright,  Harry  L.  £ni^t 
and  Andrew  Gaul,  Jr. 


MEW  JERSEY  BOARD   OF  PUBLIC  UTII4ITY  COMMISSIONERS. 

RE  PUBLIC  SERVICE  RAILWAY  COMPANT. 

Rates  —  Street  railway  —  Zone  system  —  Low  initial  charge. 

In  authorizing  an  experimental  plan  of  zone  street  railway  rates, 
the  New  Jersey  Commission  fixed  a  3-cent  charge  for  a  ride  within  the 
Bone  mile  in  which  the  passenger  boards  a  car  and  2  cents  for  a  ride 
in  each  additional  zone  mile  or  part  thereof,  subject  to  certain  modi- 
fications on  the  ground  that  riding  would  probably  be  encouraged  by  a 
low  charge  for  a  short  initial  zone. 

[July  30,  1919.] 

Appuoation  for  a  further  increase  in  Btreet  railway  fares; 
experimental  zone  system  authorized. 

Appearances :  T.  N.  McCarter,  Frank  Bergen,  E.  W.  Wake- 
lee,  and  L.  D.  H.  Gilmour  for  the  company;  Frank  H.  Sommer 
for  the  municipalities ;  L.  Edw.  Hemnann  for  the  Board, 

By  the  Commission:   On  July  10,  1916,  by  its  report  and 

order  '4n  the  matter  of  the  application  of  the  Public  Service 

Railway  Company  for  approval  of  increase  in  rates,"  this  Board 

ordered  fixed  as  a  just  and  reasonable  charge  to  be  made  by  the 

said  company  from  and  after  August  1,  1918,  a  charge  of  1  cent 

on  all  initial  transfers  issued  by  said  company  to  its  passengers, 

said  charge  to  be  in  addition  to  the  charges  then  imposed  and 

exacted.    The  allowance  was  made  upon  the  acceptance  by  the 

company  in  writing  of  conditions  which  required  the  compaivy 
P.U.R.1919B. 
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to  file  statements  monlihlj,  showing  in  detail  the  financial  operat- 
ing result  of  the  theretofore  existing  and  increased  charges,  and 
also  the  following: 

(c)  "Said  Public  Service  Railway  Company  shall  file  or  sub- 
mit to  the  Board  before  January  1,  1919,  a  plan  whereby  the 
method  of  charging  at  present  in  force  may  be  revised  by  an 
equitable  zoning  system  over  its  entire  territory,  proper  consid- 
eration being  given  to  all  of  the  elements  to  more  properly  relate 
the  cost  of  service  with  the  length  of  haul  and  value  of  service." 

In  its  report  upon  which  the  order  was  made,  the  Board  said : 

"Numerous  witnesses  produced  by  the  petitioner  clearly  indi- 
cate as  their  opinion  that  the  flat-rate  fare  system  was  an  inheri- 
tance from  horse-car  days  and  was  in  no  sense  a  scientific  or 
proper  charge  for  the  service  rendered.  While  the  Board's  power 
to  increase  railway  fares  despite  the  existence  of  a  m\micipal 
ordinance  specifying  the  maximum  fare  to  be  charged  has  been 
sustained,  an  important  question  would  arise  as  to  whether  we 
would  countenance  a  horizontal  raise  of  the  uniform  6-cent  rate 
without  an  investigation  of  the  nature  and  extent  of  the  service 
rendered  for  the  fare  charged  and  all  the  elements  involved 
therein.  The  charge  for  the  service  does  not  bear  any  fixed  rela- 
tion to  the  service.  Under  the  present  existing  S-cent  uniform 
rate,  some  passengers  are  permitted  to  be  carried  a  considerably 
greater  distance* for  the  same  rate  than  other  passengers.  This 
may  unduly  discriminate  against  the  short-haul  passenger  or 
short  rider,  and  any  horizontal  increase  in  the  flat  rate  would 
further  exaggerate  this  discrimination. 

"The  witnesses  for  the  company  further  testified  that  in  the 
event  of  a  horizontal  increase  in  fares  it  was  reasonably  certain 
that  the  traffic  would  diminish  by  from  15  to  20  per  cent,  and 
that  this  loss  of  traffic  would  be  the  short-haul  traffic,  for  the  rea- 
son that  most  of  the  short  riders  in  cities  would  walk  rather  than 
use  the  cars  at  the  increased  fares. 

"If  the  intimations  of  the  president  of  the  company  are  cor- 
rectly interpreted,  we  can  expect  vnth  the  advent  of  normal  times 
after  the  war  an  application  by  the  company  for  a  readjustment 
of  fares  on  its  lines ;  and  the  matter  as  to  the  method  of  raising 
revenue  and  adjusting  rates  having  been  so  fully  discussed  in 
the  present  application,  we  are  of  the  opinion  that  it  would  not 

P.U.R.1919E. 
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be  remiss  for  us  to  suggest  that  the  company  make  a  comprehen- 
sive study  of  the  question  for  future  use.  It  is  important  to  the 
public  as  well  as  to  the  company  that  the  short-haul  traffic  busi- 
ness should  be  retained.  Such  business  may  be  the  determining 
feature  which  will  make  possible  %  general  reduction  of  fares, 
inasmuch  as  the  best  method  of  developing  is  clearly  to  retain 
a  low  minimum  fare.  Admitting  the  necessity  for  modification 
of  the  fares  charged,  some  method  can  certainly  be  devised  by  a 
proper  study  of  the  company's  system.  While  the  system  is  ex- 
tensive, covering  nearly  a  tliousand  miles  of  track,  it  is  separ- 
ated and  operated  in  six  divisions  and  is  capable  of  a  practical 
zoning  system." 

The  Board  retained  jurisdiction  of  the  matter  for  ''the  pur- 
pose of  modifying  or  abrogating''  the  charge  allowed  as  and  if 
the  conditions  changed. 

Subsequently  on  August  6,  1918,  the  company  filed  another 
petition  requesting  approval  of  a  rate  of  fare  of  7  cents  where 
a  fare  of  5  cents  was  then  charged,  said  to  be  in  addition  to  the 
charge  of  1  cent  for  each  initial  transfer  permitted  to  be  charged 
in  the  former  proceeding.  It  alleged  this  increase  to  be  neces- 
sary to  meet  the  increased  wages  it  would  be  required  to  pay  as 
the  result  of  an  award  of  an  increased  schedule  of  wages  by 
the  National  War  Labor  Board.  By  its  report  and  order  dated 
September  25,  1918,  we  ordered  fixed  as  a  just  and  reasonable 
charge  to  be  imposed,  observed,  and  followed  on  and  after  Octo- 
ber 15,  1918,  a  charge  of  7  cents  where  5  cents  was  then  charged 
until  March  31,  1919,  and  thereafter  a  charge  of  6  cents  where 
5  cents  was  then  charged.  These  charges  were  in  addition  to 
the  charge  of  one  cent  for  each  initial  traiLsfer  theretofore  al- 
lowed to  be  charged. 

In  permitting  this  rate  to  be  charged  the  Board  in  its  report 
said: 

"By  its  report  of  July  10th  this  Board  ordered  the  petitioner 
to  file  and  submit  to  it  on  or  before  January  1st  next  a  plan 
whereby  the  method  of  charging  at  present  in  force  may  be  re- 
vised by  an  equitable  zoning  system  over  its  entire  territory, 
proper  consideration  being  given  to  all  of  the  elements  to  more 
properly  relate  the  cost  of  service  with  the  length  of  haul  and 
value  of  service. 

P.U.R.1919B. 
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'^The  company  is  now  and  has  been  for  some  time  past  gather- 
ing data  of  traffic  on  its  lines  to  be  used  in  the  preparation  of 
such  a  plan,  and  the  president  of  the  petitioner  assured  the  Board 
that  such  a  plan  will  be  filed  and  submitted  to  us  early  in  eTanu- 
ary  next  Any  plan  submitted  will  necessarily  have  to  be  inves- 
tigated by  experts  employed  by  this  Board  before  adoption,  to 
ascertain  the  fairness  of  the  scheme  and  the  probable  results  of 
operation* 

^^Ve  anticipate  that  it  may  be  possible  to  adopt  some  plan 
before  April  Ist  The  plan,  with  its  schedule  of  rates  when 
adopted,  will  be  substituted  fof  the  then  existing  rate." 

Shortly  prior  to  January  1,  1919,  the  Board  was  apprised  by 
the  company  that  it  was  unable  to  present  the  plan  ordered  to  be 
filed  because  of  its  inability  to  collate  all  of  the  data  procured 
and  to  be  incorporated  in  its  plan,  and  requested  further  time 
within  which  it  would  be  permitted  to  file  said  plan.  The  Board 
acceded  to  this  request,  and  on  March  11,  1919,  there  was  filed 
by  the  company  a  plan  for  a  zone  system  of  fares,  together  with 
the  rates  proposed  to  be  charged  thereunder.  The  plan  proposed 
divided  the  entire  system  of  the  company  into  zones  approximat- 
ing 1  mile  in  length.  The  rate  of  fare  proposed  to  be  chained 
was  5  cents  for  the  first  zone  mile  and  1  cent  a  mile  for  each 
succeedii^  zone.  A  charge  of  1  cent  was  to  be  made  for  each 
transfer  issued,  and  in  addition  a  charge  of  1  cent  per  zone  was 
to  be  made  for  each  and  every  zone  ridden  on  the  transfer. 

At  the  same  time  there  was  filed  with  this  Board  a  petition 
requestiBg  the  modification  of  the  Board's  order  of  September 
26,  in  which  it  provided  that  the  increase  then  allowed  to  become 
effective  October  15,  of  7  cents,  should  be  reduced  to  6  cents  o* 
March  81,  1919.  The  Board  declined  to  modify  its  said  order, 
whereupon  the  rate  of  fare  charged  by  the  Public  Service  Rail- 
way Company  became  6  C€|nts  on  April  1,  1919,  and  continued 
in  effect  while  the  hearings  of  the  matter  were  in  progress.  After 
hearing,  the  Board  modified  its  said  order  of  September  25,  and 
permitted  the  charge  of  7  cents  to  be  mader  on  the  lines  of  the 
company  by  its  report  dated  May  2,  1919. 

Upon  the  filing  of  the  plan  for  a  zone  system  of  fares  the 
Board  proceeded  with  hearings  as  to  the  justness  and  reasona- 
bleness of  the  plan  and  rates  of  fare  proposed  to  be  char§ 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


714  NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY  COMRS. 

thereunder.  The  hearings  have  been  held  continuously  since 
March  26,  1919,  and  are  still  in  progress.  Witnesses  in  support 
of  the  plan  proposed  by  the  company  appeared  and  testified  at 
great  length.  The  report  is  very  comprehensive  and  is  the  result 
of  exhaustive  investigation.  It  includes  investigation  of  all  zone 
systems  extant  in  the  United  States,  as  well  as  electric  railway 
systems  operated  under  zone  plans  abroad.  The  traffic  eondi* 
tions  in  the  territory  served  by  the  company  and  the  influence 
upon  the  formulation  of  a  zone  plan  were  investigate.  A  study 
of  the  distribution  of  the  population  tributory  to  the  lines  of  the 
.  company  was  made,  as  well  as  the  location  of  factories,  theaters, 
railway  depots,  shipping  districts,  parks,  and  other  centers  con- 
trolling and  creating  traffic.  The  tendencies  of  development 
were  investigated  both  as  to  residential  districts  in  cities  and 
tovTUs  as  well  as  industrial  districts.  The  rates  of  fare  on  com- 
petitive steam  railroads  were  studied  for  the  purpose  of  fare 
comparisons  and  frequency  of  service.  Estimates  were  made 
of  the  expected  losses  in  traffic  due  to  the  operation  of  competing 
steam  railroads,  jitneys,  and  decrease  in  riding  resulting  from 
higher  fares  of  a  zone  system.  The  cost  of  service  was  estimated 
and  analyzed  and  was  divided  between  the  two  classes,  viz.,  fixed 
or  stand-by  costs  and  variable  or  movement  costs.  In  the  de- 
termination of  the  cost  of  service  there  was  included  a  return 
upon  the  outstanding  stock  of  the  company.  This  necessarily 
involved  the  valuation  of  the  company's  property  used  and  use- 
ful in  the  service  of  the  public,  and  it  tiierefore  became  neces- 
sary for  the  Board  to  determine  the  fair  value  of  the  property. 
The  proceedings  to  determine  the  fair  value  of  the  property  as 
well  as  the  reiasonableness  of  the  plan  proposed  and  the  rates  to 
be  charged  thereunder,  which  necessarily  includes  an  analysis  of 
the  fixed  charges,  rentals,  and  operating  expenses,  have  not  been 
concluded. 

On  July  2,  1919,  the  National  War  Labor  Board  made  a  fur- 
ther award  to  the  platform  men  of  the  company,  thereby  result- 
ing in  an  annual  increase  of  wages  approximating  $1,175,000. 
Subsequently,  at  one  of  the  hearings  on  the  plan  for  a  zone  sys- 
tem, application  was  made  to  the  Board  for  an  increase  in  fare 
to  meet  the  recent  increase  in  wages  resulting  from  the  award  of 
the  National  War  Labor  Board. 

P.U.R.1939E. 
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To  meet  the  Bituation  the  company  submitted  for  the  consid- 
eration of  the  Board  three  schedules  of  rates,  viz.: 

(1)  A  charge  of  9  cents  where  7  cents  is  now  being  charged, 
together  with  1  cent  for  each  initial  transfer. 

(2)  A  system  of  charges  based  upon  the  zone  plan  as  sub- 
mitted, modifying  the  charges  therein  proposed  as  follows:  5 
cents  for  the  first  2  zone  miles  and  2  cents  per  zone  mile  there- 
after, together  with  1  cent  for  each  transfer. 

(8)  A  system  of  charges  based  upon  the  zone  plan  as  sub- 
mitted, modifying  the  charges  therein  proposed  as  follows:  8 
cents  for  the  first  zone  mile  and  2  cents  for  each  zone  mile  there- 
after without  transfers. 

These  rates,  however,  not  to  apply  to  passengers  riding  only 
in  the  following  zoneff:= 

(a)  The  zone  between  Edgewater  Ferry  and  Qrantwood  Junc- 
tion. 

(b)  The  Edgewater  Ferry  and  Bluff  Road. 

(c)  The  zone  between  Harrison  and  Eagle  Bock  avenues  and 
Mountain  avenue  and  Murray  street  on  the  Eagle  Bock  line, 
West  Orange. 

The  fare  for  passengers  riding  only  within  the  limits  of  the 
zones  above  specified  as  a,  b,  and  c,  to  be  5  cents.  Children 
under  seven  years  of  age  when  accompanied  by  adults  paying 
fare  to  be  carried  free. 

The  proceedings  under  the  plan  for  a  zone  system  of  fares, 
not  having  been  completed,  precludes  the  adoption  by  the  Board 
at  this  time  of  any  permanent  plan,  or  of  any  of  the  rates  pro- 
posed to  be  chaiiged  thereunder.  As  the  healings  progressed, 
however,  it  becfime  manifest  to  the  Board  that  the  plans  and 
operation  thereunder,  and  estimates  of  revenue  expected  to  be 
derived  therefrom,  are  uncertain.  The  allocation  of  costs  to  the 
stand-by  and  movement  classes  of  the  original  zone  plan  were 
the  subject  of  very  strenuous  attack  by  experts  produced  on  be- 
half of  the  municipalities.  The  traffic  losses  estimated  by  the 
company's  witnesses  were  also  severely  assailed.  Perhaps  the 
most  pronounced  objection  to  the  original  zone  plan  was  the  im- 
position of  the  costs  in  such  a  manner  as  to  result  in  a  high  rate 
of  charge  for  the  first  zone  mile. 

The  trial  of  one  of  the  proposed  plans  with  such  modifications 
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as  at  present  appears  to  us  to  be  necessary  will  be  helpful  in  the 
final  determination  of  the  feasibiKty  of  the  plan  to  be  adopted, 
or  of  any  other  plan  growing  out  thereof.  It  thus  becomes  a 
matter  for  the  Board  to  determine  whioh  of  the  proposed  zone 
schedules  it  should  adopt  The  Board  is  impressed  with  the 
contention  of  the  m\micipalities.  Its  criticism  of  the  proposed 
charge  for  the  first  zone  mile  has  much  merit*  It  is  to  the  pub- 
lic interest  that  riding  be  encouraged  rather  than  discouraged, 
because  the  loss  of  each  rider  must  necessarily  increase  the  chai^ 
to  the  other  patrons  of  the  company.  The  establishment  of  a 
lower  base  charge  will  undoubtedly  tend  to  increase  riding  on 
the  cars  of  the  company.  Increasing  the  riding  habit  will  have 
the  tendency  to  ultimately  decrease  fares. 

The  Board  therefore  finds  and  concludes  as  follows: 

It  will  permit,  subject  to  the  following  modifications,  a  sched- 
ule of  tariff  of  rates  to  take  effect  September  14,  1919,  based  on 
the  zone  mile  system  of  fares  as  filed  as  follows: 

Three  cents  for  a  ride  within  a  zone  mile  in  which  the  passen- 
ger boards  a  car. 

Two  cents  for  a  ride  in  each  additional  zone  mile  or  part  there- 
of traversed  on  the  same  car. 

The  foregoing  rates  shall  not  apply  to  passengers  riding  only 
within  the  limits  of  the  following  zones : 

(a)  The  zone  between  Edgewater  Ferry  and  Qrantwood  Junc- 
tion. 

(b)  The  zone  between  Edgewater  Ferry  and  Bluff  Road. 

(c)  The  zone  between  Harrison  and  Eagle  Rock  avenues  and 
Mountain  avenue  and  Murray  street  on  the  Eagle  Rock  line. 
West  Orange. 

The  fare  for  passengers  riding  only  within  the  limits  of  the 
zones  above  specified  as  (a),  (b),  and  (c),  respectively,  shall  be 
6  cents. 

Children  under  the  age  of  seven  years,  when  accompanied  by 
an  adult  paying  fare,  shall  be  carried  free. 

School  tickets  shall  be  issued  at  the  same  rates  and  under  the 
same  conditions  as  now  issued. 

Where  superimposed  servicers  now  in  operation,  the  same 
shall  be  operated  as  now  operated  so  as  to  avoid  the  necessity  of 
riders  passing  from  one  car  to  another. 
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^^Continuation  tickets^  to  be  retained  in  use  wherever  now  ef- 
fective. 

Because  of  the  novelty  of  the  plan  to  be  made  effective,  there 
is  a  possibilily  of  the  necessity  for  the  adjustment  of  the  trans- 
fer points  and  heavy  loading  points*  The  Board  reserves  the 
right,  without  formal  order,  from  time  to  time  as  those  adjust- 
ments become  necessary,  to  require  such  adjustments  of  transfer 
points  and  heavy  loading  points  so  as  to  make  transfer  pointd 
and  heavy  loading  points  coincident  with  the  zone  limits. 

In  order  to  test  the  operation  of  the  plan  permitted,  and  in 
order  that  the  results  may  be  used  as  evidence  in  the  pending 
proceeding  before  this  Board,  this  plan  and  the  permission  to 
collect  the  charges  and  tariffs  above  indicated  shall  be  imposed 
and  exacted  by  the  company  and  to  be  collected  only  in  the  event 
that  prior  to  the  15th  day  of  August,  1919,  the  Public  Service 
Kailway  Company  shall  file  with  this  Board  its  acceptance  in 
writing  of  the  following  conditions : 

(a)  The  company  shall  promptly  file  with  the  Board  for  each 
calendar  month,  beginning  with  the  month  of  September,  1919, 
so  long  as  this  schedule  of  rates  is  in  effect,  a  statement  giving 
the  total  amount  of  wages  and  salaries  paid,  duly  classified  by 
character  of  service  rendered  to  the  company  and  the  rates  per 
hour,  day,  or  period  for  whiqh  the  wage  or  salary  is  payable, 
likewise  classified,  and  indicating  any  change  in  classification  of 
employees  and  the  wage  rates  resulting  therefrom. 

(b)  The  company  shall  file  with  the  Board  for  each  calendar 
month,  beginning  with  the  month  of  September,  1919,  during 
which  the  schedule  of  rates  is  effective,  a  complete  comparative 
income  statement  for  1918  and  1919  of  its  operations,  showing 
revenue  and  revenue  deductions,  classified  in  accordance  with  the 
Uniform  System  of  Accounts  for  Street  or  Traction  Railway 
Utilities  (first  issue),  prescribed  by  this  Board;  together  with 
mileage,  traffic,  and  miscellaneous  statistics  as  required  on  page- 
35  of  the  form  of  annual  report  now  required  to  be  filed  by  this. 
Board. 

The  Board  will  retain  jurisdiction  of  the  proceeding  in  which 
these  rates  are  permitted  to  be  filed  as  herein  provided  for  Ihe 
purpose  of  modifying  or  abrogating  the  same  as  and  if  the  condi- 
tions change  and  as  and  if  results  of  operation  warrant 
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Board  of  Public  Utilily  Commissioners,  John  W.  Slocam, 
President;  Alfred  S.  March,  George  P.  Wright,  Harry  L 
Saiight,  and  Andrew  Gaul,  Jr. 


NVBW  JERSET  BOARD  OF  PUBLIO  UTHilTY  OOMMISSIOMBRS. 

BE  PUBLIC  SEBVICE  ELECTBIC  COMPANY. 

Return  —  Reoon9trucHat%  period. 

In  a  period  of  readjustment,  public  policy  requires  that  tiie  great- 
est care  be  exercised:  First,  in  order  that  the  utility  be  not  made- 
the  victim  of  ft  too  optlmistio  forecast,  and  its  revenues  so  curtailed 
that  in  the  event  of  unforeseen  conditions  and  the  happening  of  un- 
expected events,  it  shall  be  so  crippled  as  to  preclude  the  performance 
of  its  proper  functions;  and,  second,  in  order  that  the  publie  should  be 
protected  against  prohibitive  war  rates,  particularly  where  it  is  dis- 
posed that,  from  the  results  of  operation  thereunder,  an  excess  amount 
has  been  earned  fay  the  utility. 

[July  31,  1919.] 

Pboceediito  to  determine  whether  the  rates  of  the  Public  Serv- 
ice Electric  Company  should  be  modified;  surcharge  previously 
allowed  by  the  Board  abrogated  in  so  far  as  it  affects  consumers 
supplied  under  the  uniform  power  rate  and  elevator  rate.  In  all 
other  respects  the  Board's  report  of  February  27,  1918,  ordered 
to  remain  in  effect. 

Appearanceg:  T.  N,  McCarter,  E.  W.  Wakelee,  and  L.  D.  H. 
Gilmour  for  the  company;  Clarence  E.  Case  for  Manufacturers 
Council  of  New  Jersey  and  Condensite  Company  of  America; 
Frank  H.  Sommer  for  Board  of  Education  of  Newark;  M.  B.  De 
Putren  for  Submarine  Boat  Corporation;  Robert  Wallace  for 
Jersey  City  Chamber  of  Commerce. 

By  the  Commission:  On  February  27,  1918,  after  hearing 
"In  the  Matter  of  the  Petition  of  the  Public  Service  Electric 
Company  for  Increase  in  Electric  Power  Rates."  The  Board, 
by  its  report,  dismissed  the  petition  as  filed,  and  the  rates  pro- 
posed thereunder  were  suspended  with  leave  to  the  company  to 
file  amended  tariffs,  providing  for  a  war  surcharge  of  25  per  cent 
increase  on  the  tariffs  for  wholesale  power  and  kilowatt-year  cus* 
tomers,  a&  well  a«  a  surcharge  of  25  per  cent  on.  each  bill  of  the 
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retail  power  customers  on  that  part  thereof  arising  on  account  of 
all  current  except  that  paid  for  at  the  10-cent  step.  The  same  sur- 
charge was  allowed  on  tariffs  for  break-down  service,  on  the  re- 
frigerator rate  and  on  the  elevator  rate.  The  Board  also'approved 
a  coal  dause  supplementary  to  the  application  of  the  above  sur- 
charge, similar  to  that  proposed  by  the  company,  but  in  which  the 
price  of  coal  at  the  first  addition  to  the  charge  for  current  con- 
sumed to  be  made  at  not  less  than  $5.50  per  gross  ton  and  in 
which  the  first  deduction  in  the  charges  to  be  made  was  not  less 
than  $5  per  gross  ton,  the  coal  clause  to  apply  to  the  current  con- 
sumed by  the  wholesale  power  and  kilowatt-year  customers  and  to 
the  current  consumed  by  the  retail  power  customers  except  that 
paid  for  at  the  10-eent  rate.  This  permission  was  granted  upon 
the  following  understanding:  ^^Acceptance  by  the  company  of 
the  increases  herein  allowed  will  be  taken  as  a  stipulation  that 
abrogation  or  modification  of  the  war  surcharge,  including  coal- 
dause  allowances,  may  be  made  as  and  if  conditions  as  indicated 
by  operating  results  warrant" 

The  Board  required  reports  to  be  filed  by  the  company  show- 
ing the  operating  results  in  detail  for  comparison  with  figures  of 
the  corresponding  month  of  the  prior  year. 

The  present  investigation  was  instituted  by  this  Board  for  tiie 
purpose  of  ascertaining  the  results  of  operation  under  its  order 
of  February  27, 1918.  Notice  of  the  proceedings  was  given  to  the 
company  and  to  power  consumers. 

In  the  original  application  of  the  company  for  increased  rates, 
it  was  estimated  by  the  company  that  it  would  require  an  added 
revenue  of  about  $1,800,000.  This  estimate  was  made  by  the 
company  in  January,  1918,  and  was  based  upon  the  results  of  its 
operations  during  the  preceding  month.  This  indicated  a  deficit 
of  $1,400,000.  The  additional  revenue  was  needed  to  overcome 
this  deficit,  and,  in  additi<m,  about  $400,000  as  a  guaranty 
against  possible  losses  due  to  war  conditions  anticipated  at  the 
b^inning  of  the  year. 

The  monthly  statements  showing  the  result  of  operations,  filed 
by  the  company  in  accordance  with  the  requirements  of  the 
Board's  report,  have  been  filed  regularly  so  that  accurate  informa- 
tion is  available  from  February,  1918,  to  July  1, 1919.  A  care- 
ful analysis  of  these  reports  shows  that  the  results  of  operation  un- 
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der  the  surcharge  and  coal  clause  have  exceeded  the  estimates 
presented  to  the  Board  in  the  former  application.  This  excess, 
however,  was  due  largely  to  the  volume  of  business  rather  than 
to  the  allowance  alone.  The  actual  business  done  by  lie  company 
was  far  in  excess  of  that  anticipated  or  estimated.  It  required 
the  operation  of  the  plants  under  conditions  of  excessive  load  ap- 
proaching dangerous  limits,  as  many  of  the  consuming  industries 
operated  their  plants  day  and  night.  It  is  apparent,  however, 
that,  had  the  surcharge  not  been  allowed,  the  company  would  have 
sustained  a  deficit  of  between  eight  and  nine  hundred  thousand 
dollars,  even  taking  into  account  the  unanticipated  increase  in  the 
business.  The  net  result  to  the  company  for  the  year  1918,  over 
and  above  the  amount  needed  to  maintain  its  usual  dividend  rate 
and  to  lay  aside  for  depreciation  an  amount  deemed  necessary  by 
the  company,  was  a  net  gain  of  $604,000. 

The  company's  estimates  for  1919  indicate  that,  with  the  con- 
tinuance of  the  surcharge  and  coal  clause,  the  rates  will  yield 
for  the  present  year,  over  and  above  the  amount  for  depreciation 
claimed  by  the  company  as  necessary,  and  to  continue  the  present 
rate  of  dividends,  a  surplus  of  $750,000.  An  analysis  of  the 
monthly  statements  showing  the  actual  results  of  operation  for 
the  first  six  months  of  the  present  year  indicates  that  the  surplus 
may  exceed  that  amount. 

It  is  generally  recognized  that  the  extent  to  which  the  indus- 
tries, particularly  those  engaged  in  war  work,  will  continue  at  the 
speed  of  operation  under  which  they  were  maintained  during  the 
past  year,  is  problematical.  It  is  known  that  many  of  these  in- 
dustries have  already  either  suspended  or  curtailed  operations. 
How  far  this  will  affect  the  use  of  power  is  doubtful.  It  is  cer- 
tain, however,  that  the  sale  of  energy  for  power  purposes  will  not 
exceed  that  of  1918,  and  will  probably  be  materially  less.  It  thus 
becomes  a  matter  for  the  Board  to  determine  a  sound  public  policy 
rather  than  a  determination  of  the  accural^  of  financial  estimates 
in  making  modifications  of  existing  rates.  The  prices  for  labor 
and  supplies  are  still  uncertain  and  will  probably  remain  so  for 
some  time  to  come.  No  estimate  can  be  taken  as  accurate  in  times 
of  uncertainty.  Examination  of  the  surpluses  and  deficits  as  the 
results  of  operation  for  the  individual  months  shows  sudi  a  wide 
variation  in  the  revenues  and  operating  expenses  from  month  to 
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month  as  to  make  it  next  to  impossible  to  make  definite  estimates 
for  the  year's  results.  In  a  period  of  readjustment,  public  policy 
requires  that  the  greatest  care  be  exercised :  First,  that  the  util- 
ity be  not  made  the  victim  of  too  optimistic  forecast  and  its  rev* 
enues  so  curtailed  that,  in  the  event  of  unforeseen  conditions  and 
the  happening  of  unexpected  events,  it  shall  be  so  crippled  as  to 
preclude  the  performance  of  its  proper  functions;  second,  on  the 
other  hand,  in  a  period  of  readjustmenl^  the  public  should  be  pro* 
tected  against  prohibitive  war  rates,  particularly  where  it  is  dis- 
closed that,  from  the  results  of  operation  thereunder,  an  excess 
anGM>unt  has  been  earned  by  the  utility.  With  reference  to  the  lat- 
ter, it  is  particularly  pertinent  in  cases  where  the  Board  and  the 
public  is  without  information  as  to  whether  the  return  resulting 
from  any  rate  is  more  than  a  fair  return  on  the  fair  value  of  the 
property. 

The  Board,  in  the  year  1918,  initiated  proceedings  to  investi- 
gate the  justice  and  reasonableness  of  the  then  existing  rates  of 
the  Public  Service  Electric  Company.  The  proc»3edings 
progressed  at  some  length  when,  on  the  application  of  the  com- 
pany, the  same  were  suspended  for  the  reason  alleged  by  the 
company  that  its  resources  were  being  sorely  taxed  by  exigencies 
of  the  war.  In  the  absence  of  the  determination  of  the  fair  value 
of  the  property  of  the  company  used  and  useful  in  the  service  of 
the  public,  the  revenue  being  received  by  it  under  any  rate  can- 
not be  determined  as  affording  a  fair  return. 

It  is  evident  that  the  result  of  operation  under  the  application 
of  the  war  surcharge  and  coal  clause,  heretofore  permitted  by  this 
Board,  yielded  an  excess  amount  of  revenue  and  more  than  is 
necessary  for  the  company  to  pay  its  usual  dividends  on  its  out- 
standing capital  stock  and  create  a  surplus  sufficdent  to  make  its 
securities  attractive  for  sale,  thus  enabling  it  to  make  requested 
necessary  extensions  to  plant  and  system  required  for  adequate 
service  to  the  public  From  the  Board's  analysis,  based  upon  the 
results  of  operations  under  the  rates  now  in  effect,  and  consid- 
eration of  the  estimates  of  the  company,  due  regard  being  had  to 
possible  contingencies  during  the  period  of  readjustment  both 
as  to  cost  of  labor  and  materials,  as  well  as  the  extent  to  which 
industriee  in  the  territory  served  by  the  company  will  continue 
operations,  the  Board  is  of  the  opinion  that  a  readjustment  of  the 
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rateg  should  be  made  at  this  time.  The  surcharge  heretofore  al- 
lowed cannot  be  entirely  removed,  as  to  do  so  would  result  in  an 
actual  deficit  of  several  hundred  thousand  dollars,  dependent  upon 
the  readjustments  now  taking  place  in  the  industries. 

The  company  supplies  electrical  energy  to  several  classes  of 
power  consumers,  the  addition  to  whose  bills  makes  up  the  ag- 
gregate of  the  surcharge.  A  study  of  the  net  resulting  revenue 
from  the  various  classes  of  consTimers,  and  compiirison  of  the  dif- 
ferent schedules,  indicates  that  a  readjustment  of  the  rates 
should  not  be  made  by  a  horizontal  decrease  in  the  surcharge. 
Comparisons  between  the  schedules  indicate  that  the  rates  for 
wholesale  power  are  somewhat  lower  proportionately  than  for 
other  classes  of  service.  Indeed,  the  rates  for  power  to  this  class 
of  consumers  are  less  than  the  rates  existing  in  other  eastern 
metropolitan  areas  for  the  same  class  of  Qonsumers.  The  Board 
is  of  the  opinion  that  the  removal  of  the  surcharge  entirely  from 
the  bills  charged  to  the  customers  under  the  uniform  retail  power 
rate  and  the  elevator  rate,  and  the  continuance  thereof  on  the 
rates  of  the  wholesale  power  customers,  refrigerator  rate,  and 
kilowatt-year  rate,  will  result  in  a  sufficient  net  income  to  the 
company  to  assure  the  continuation  of  safe,  proper,  and  adequate 
service  to  the  public,  and  to  enable  it  to  properly  market  its  se- 
curities, and  thereby  finance  the  necessary  extensions  required  by 
the  growth  of  its  business. 

The  Board  therefore  finds  and  concludes: 

That  it  will  abrogate  the  surcharge  heretofore  allowed  in  so  far 
as  it  affects  the  customers  supplied  under  the  uniform  retail  pow- 
er rate  and  the  elevator  rate. 

That  in  all  other  respects  the  Board's  report  of  February  27, 
1918,  shall  be  and  remain  in  effect 

The  Board  hereby  requires  reports  to  be  rendered  to  it  by  the 
company,  of  the  operating  revenue,  operating  deductions,  and 
other  information  concerning  operations  called  for  in  the  original 
report  in  this  matter,  and  the  Board  will  continue  to  retain  juris- 
diction for  the  purpose  of  modifying  or  abrogating  them  as  and  if 
the  conditions  change. 

Acceptance  by  the  company  of  the  modification  herein  allowed 
will  be  taken  as  a  stipulation  that  abrogation  or  modification  of 
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the  war  surohaige,  including  coal-claizse  allowancee^  may  be  made 
as  and  if  conditions  as  indicated  by  operating  results  warrant 

The  modification  in  the  application  of  the  war  surcharge  will 
become  effective  with  bills  for  service  rendered  during  the  month 
of  September.  An  order  will  issue  modifying  the  tariffs  filed  pur- 
suant to  the  Board's  report  of  February  27, 1918,  to  oonfon^  to 
the  above  determination. 

Board  of  Public  Utility  Commissioners,  John  W.  Slocum, 
President ;  Alfred  S.  March,  George  F.  Wright,  Harry  L.  Enight, 
and  Andrew  Gaul,  Jr.,  Commissioners. 


IfEnV  YORK  PUBLIC  SERVICB  COMMISSION,  FIRST  DISTRICT. 

BE  VAN  BEUNT  STEEET  &  EBIE  BASIN  RAILWAY 
COMPANY. 

[Case  No.  2374.] 

Bates  —  Franchise  —  Power  of  legislature  to  change. 

1.  The  New  York  legislature,  at  least  in  1867  and  in  1878,  had 
power  to  change  and  regulate  street  railway  rates,  notwithstanding  rate 
limitations  In  franchises. 

Betum  —  Basis  —  CapitalizaHon, 

2.  The  reasonable  average  return  to  which  a  utility  company  is  en- 
titled is  not  a  return  upon  its  capital  stock,  but  upon  the  fair  value 
of  its  property  actually  used  in  the  public  service. 

Betum  —  Bates  —  Prospective  wage  increases. 

8.  An  increase  in  utUity  rates  should  not  be  based  on  prospective 
wage  increases,  especially  where  the  increase  is  made  contingent  upon 
an  increase  in  rates. 

[August  8,  1919.] 

Afpijcation  for  order  granting  permission  to  ptit  into  effect 
after  five  days'  notice  and  publication  a  tariff  schedule  increas- 
ing the  local  cash  fare  of  the  company  from  3  to  4  cents ;  denied. 

Barrett,  Deputy  Commissioner:  This  hearing  was  on  appli- 
cation of  the  Van  Brunt  Street  &  Eri^  Basin  Bailroad  Company 
for  permission  to  put  into  effect^  after  five  days'  notice  and  pub- 
lication, a  tariff  schedule  increasing  the  local  cash  fare  of  the 
company  from  3  cents  to  4:  cents. 
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[1]  At  the  hearing  on  July  10,  1919,  a  motion  was  made,  on 
behalf  of  the  city  of  ^ew  York,  to  difimifls  the  application  on 
lihe  ground  that  the  Commission  was  without  jurisdiction  to  in- 
crease a  rate  of  fare  above  that  fixed  in  the  local  franchise.  This 
raises  the  first  question  presented  in  this  case. 

A  franchise  for  part  of  the  present  route,  namely,  upon  Van 
Brunt  street,  was  granted  by  the  common  council  of  the  city  of 
Brooklyn  on  October  13,  1862,  and  provided  "that  said  com- 
pany shall  transport  passengers  over  said  road  at  a  fare  not 
exceeding  3  cents.'^  Later,  however,  the  legislature,  by  chapter 
533  of  the  Laws  of  1867,  authorized  the  company  to  extend  its 
line  through  Elizabeth  (now.  Beard)  street  to  Columbia  street, 
and  provided  (§3)  that  "after  the  extension  provided  for  in  the 
Ist  section  of  this  act  shall  have  been  completed,  said  company 
shall  have  the  right  to  charge  a  rate  of  fare  not  exceeding  4  cents 
for  each  passenger  transported  on  their  road/'  Still  later,  the 
legislature,  by  chapter  602  of  the  Laws  of  1873,  amended  §  3 
so  as  to  read :  "The  said  company  shall  have  the  right  to  charge 
a  rate  of  fare  not  exceeding  4  cents  for  each  passenger  trans- 
ported on  their  road,  provided  that  said  company  shall  sell  tick- 
ets at  its  office,  in  the  city  of  Brooklyn,  'in  packages  of  eight  for 
25  cents,  sixteen  for  50  cents,  or  thirty-two  for  $1." 

From  this,  it  clearly  appears  that  the  legislature  purported  to 
increase  the  maximum  rate  from  3  cents  to  4.  The  city,  how- 
ever, contends  that  it  had  no  power  to  do  so,  a  contention  which 
does  not  seem  to  be  supported  by  intimations  recently  made  by 
the  court  of  appeals.  The  only  point  decided  in  the>  much-quoted 
Quinby  v.  Public  Service  Commission,  223  N.  Y.  244,  3  A.L.R 
685,  P.U.R.1918D,  30,  119  N.  E.  433,  was  that  the  legis- 
lature had  not  delegated  to  the  Commission  the  power  to  increase 
a  rate  fixed  in  a  franchise  granted  under  §  18,  article  3,  of  the 
state  Constitution.  The  question  of  power  of  the  legislature  to 
alter  the  rate  fixed  in  the  franchise  was  not  involved.  In  that 
case  "the  question  as  to  the  power  of  the  legislature  to  deal  with 
such  rates  was  specifically  reserved,  and  not  decided.  The  opin- 
ion clearly  intimated  that  such  power  did  exist.^'  This  was  said 
by  Judge  Crane  in  People  ex  rel.  South  Glens  Falls  v.  Public 
Service  Commission,  225  N.  Y.  216,  225,  P.U.IL1919C,  874, 
121  N.  E.  777  J  and  in  International  B.  Co.  v.  Public  Service 
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Commission,  decided  by  the  court  of  appeals,  July  15,  1919, 
Judge  Cardozo  said  that  the  decision  in  the  Quinby  Case  "was 
explained  and  limited  in"  the  South  Glens  Falls  Case.  As 
explained  and  limited,  it  would  appear  that  the  Quinby  Case 
was  decided  only  with  reference  to  franchises  granted  since  1875, 
and  that,  even  as  to  these,  the  power  of  the  legislature  to  regu- 
late the  rates  fixed  in  them  probably  exists. 

The  difficulty  which  confronted  the  court  in  the  Quinby  Case 
arose  from  the  fact  that  "our  Constitution,  by  requiring  the  con- 
sent of  the  local  authorities,  recognizes  that  our  municipalities 
are  pro  tanto  independent  of  legislative  control,  exercising  some 
fragment  of  power,  otherwise  legislative  in  character,  which  has 
been  thus  irrevocably  transferred  by  the  fundamental  law  from 
the  legislature  to  the  locality."  This  legislative  power  had  not 
been  delegated  by  the  Constitution  to  the  locality  in  1862,  when 
the  franchise  was  granted,  in  1867,  when  the  legislature  pur- 
ported to  change  the  rate,  or  in  1878,  when  the  legislature  again 
attempted  to  regulate  the  rate. 

That  a  franchise  granted  by  a  municipality  and  accepted  by  a 
company  constitutes  a  contract  within  the  meaning  of  §  10,  arti- 
cle 1  of  the  Federal  Constitution,  and  that  it  cannot  be  taken 
away  or  modified  by  the  municipality,  is  not  open  to  doubt ;  but 
the  question  remains  whether  such  contracts  are  not  made  sub- 
ject to  the  sovereign  power  of  the  legislature  to  regulate  the  rates 
charged  by  public  utilities.  *There  are  times,"  Judge  Cardozo 
said  in  the  recent  International  R  Co.  Case,  ''when  the  police 
power  modified  a  contract  in  spite  of  the  intention  of  those  who 
have  contracted." 

Entirely  apart  from  this  consideration,  it  should  be  borne  in 
mind  that  the  municipality  was  the  creature  and  agent  of  the 
state.  It  was  within  the  power  of  the  state  to  direct  the  mu- 
nicipality to  modify  the  contract,  or  to  do  directly  as  principal 
what  it  could  order  its  agent  to  do.  Sy  fixing  the  maximum  rate 
at  4  cents,  it  acted  within  its  powers.  At  that  time  there  was  no 
delegation  of  sovereign  powers  to  the  municipality ;  and  it  is  un- 
necessary to  inquire  as  to  the  extent  of  the  limitations  which  may 
be  imposed  on  the  legislative  powers  by  §  18,  article  3  of  the 
Constitution. 

The  city  also  contends  that,  assuming  that  the  legislature 
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could  alter  the  franchise  rate,  it  did  not  intend  to  do  so.  The 
language  of  the  two  acts  referred  to  seems  to  dispose  of  that. 
The  Act  of  1867  and  the  Act  of  1873  each  provides  that  "the 
said  company  shall  have  the  right  to  charge  a  rate  of  fare  not 
exceeding  4  cents  for  each  passenger  transported  on  their  road.'^ 
It  seems  clear  that  '%eir  road"  means  their  entire  road;  and 
that  the  l^slature  did  not  intend,  on  a  road  a  little  over  1  mile 
in  length,  to  provide  for  the  complicated  system  of  fares  which 
would  result,  if  8  cents  were  charged  for  a  ride  between  points 
exclusively  on  Van  Brunt  street,  and  4  cents  for  a  ride  exdu- 
sively  on  Elizabeth  street  or  from  a  point  on  Van  Brunt  street 
to  a  point  on  Elizabeth  street  or  vice  veraa.  It  seems  to  have 
been  the  intention  of  the  legislature  that  there  should  be  but  one 
fare  on  the  entire  road  and  that  the  fare  should  not  be  higher 
than  4  centa* 

The  4-cent  maximum  established  by  the  Act  of  1867  was  not 
taken  away  by  the  Act  of  1873.  The  latter  act  merely  added 
the  words,  ^'provided  that  said  company  shall  sell  tickets  at  it$ 
office,  in  the  city  of  Brooklyn,  in  packages  of  eight  for  25  cents, 
sixteen  for  50  cents,  or  thirty-two  for  $1."  It  did  not  alter  the 
rate  for  those  who  paid  cash  fare,  but  merely  provided  that  pas- 
sengers who  wished  to  do  so  might  obtain  lower  rates  by  purchas- 
ing tick^  in  bulk  and  in  advance  at  the  office  of  the  company. 
For  those  who  did  not  avail  themselves  of  this  privil^e,  the  rate 
would  remain  4  cents. 

The  conclusion  which  I  have  reached  upon  this  question  is  that 
the  l^slature  had  power  to  increase  the  maximum  rate  from  3 
cents  to  4,  and  that  it  did  so  subject  to  the  provision  concern- 
ing the  purchase  of  tickets  in  advance. 

This  is  not  an  application,  under  subdivision  1  of  §  49  of  the 
Public  Service  Commissions  Law,  for  an  increase  of  rates  by 
the  Commission;  it  is  an  application  under  §  29  for  leave  to  file 
schedules  showing  the  4-cent  rate  already  authorized  by  the  legis- 
latura  It  does  not  involve  the  question  whether  the  legislative 
has  delegated  to  the  Commission  the  power  to  increase  rates. 
Section  29  was  enacted  long  after  the  Act  of  1867  or  the  Act  of 
1873  was  adopted.  After  these  acts  were  passed,  the  company 
might  have  increased  its  rate  to  4  cents;  but  it  did  not  do  sa 
It  had  the  ri^t  to  charge  4  cents;  but  never  took  steps  to  make 

r.U.R.1919B. 


Digiti: 


zed  by  Google 


R£  VAN  BRUNT  STREET  &  ERIE  BASIN  R.  CO.  727 

that  rate  effective.  After  the  enactmeat  erf  §  29  and  the  filing 
of  its  original  schedule^  the  company  oonld  not  change  its  filed 
schedules  so  as  to  diarge  the  full  amonnt  authori2sed  by  the  l^s- 
Jature^  except  after  thirty  days'  notice  and  publication,  unless  it 
secured  from  the  Commission  pexmission  to  file  new  schedules 
on  less  than  thirty  days'  notice.  The  company  is  now  seeking 
such  permission;  and  the  action  of  the  Commission  in  respect 
to  the  application  is  to  be  determined  with  reference  to  §  29. 
The  portions  of  §  29  which  have  particular  reference  to  this 
application  are  as  follows: 

^'The  Commission,  for  good  cause  shown,  may  allow  changes 
in  rates  without  requiring  the  thirty  days'  notice  and  publication 
herein  provided  for,  by  duly  filing  and  publishing  in  such  man- 
ner as  it  may  direct  an  order  specifying  the  change  so  made  and 
the  time  when  it  shall  take  effect ;  all  such  changes  shall  be  im- 
mediately indicated  upon  its  schedules  by  the  common  carrier. 
•  •    •     • 

''At  any  hearing  involving  a  rate  increased  after  the  1st  day 
of  January,  1914,  or  of  a  rate  sou^t  to  be  increased  after  this 
section  as  amended  takes  effect,  the  burden  of  proof  to  show  that 
the  increase  in  rate  or  proposed  increase  in  rate  is  just  and 
reasonable  shall  be  upon  the  common  carrier;  and  the  Commis- 
sion may  give  to  the  hearing  and  decision  of  such  questions 
preference  over  all  other  questions  pending  before  it  and  decide 
the  same  as  speedily  as  possible."    [Laws  1914,  chap.  240.] 

Whether  good  cause  has  been  shown  for  granting  this  applica- 
tion, and  whether  the  company  has  sustained  the  burden  of  proof 
to  show  that  the  proposed  increase  in  rate  is  just  and  reasonable, 
requires  a  consideration  of  the  facts  adduced  at  the  hearings. 

The  company  operates  over  a  route  about  a  mile  and  one  sixth 
in  length,  with  overhead  trolley  and  is  double-tracked.  It  has 
2.82  miles  of  track,  sixteen  cars  from  ten  to  twenty  years  old, 
a  car  bam,  and  other  real  estate.  It  has  no  power  plant,  but 
buys  its  power  from  the  Brooklyn  Heights  Railroad  Company 
on  a  car  mileage  basis.  It  has  outstanding  capital  stock  of 
$200,000  and  funded  debt  to  the  amount  of  $81,000. 

The  company  shows  that  its  expenses  have  increased;  but  it 
appears  that  its  passenger  revenue  has  increased  also.  Its  pas- 
senger revenue  increased  from  $40,858.98  for  the  fiscal  year  end- 
P.U.R.1919B. 
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ing  June  30,  1914,  to  $70,769.37  for  the  fiscal  year  ending  June 
30,  1919.  Its  net  corporate  income  for  1914  was  $8,284.41  and 
for  1919,  $12,012.  During  that  period  it  has  paid  4  and  5 
per  cent  dividends  on  $200,000  of  capital  stock.  Its  surplus  at 
the  close  of  1914  was  $43,013.53  and  at  the  close  of  1919, 
$66,965.46. 

The  road  seems  to  have  demonstrated  its  earning  capacity.  It 
is  true  that  no  dividends  were  paid  from  the  time  it  went  into 
operation  to  1890;  but  it  appears  that  this  was  due  to  the  fact 
that  the  earnings  were  turned  back  into  the  road.  The  record 
does  not  show  what  these  earnings  were;  but  it  is  probable  that 
$75,000  of  the  stock  was  issued  for  appreciation  of  the  road. 
In  1891  and  1892,  6  per  cent  dividends  were  paid  on  a  capital 
stock  of  $150,000 ;  and  in  1893,  5|  per  cent  was  paid.  In  1893 
the  capital  stock  was  increased  to  $200,000.  In  1894  and  1895, 
3  per  cent  was  paid;  in  1896,  1  per  cent;  in  1897,  1898,  and 
1899  no  dividends;  in  1900,  2  per  cent;  in  1901,  4  per  cent;- 
from  1902  to  1911,  6  per  cent;  from  1912  to  1915,  4  per  cent; 
and  from  1916  to  1919,  6  per  cent.  In  addition  to  this,  the 
company,  in  1903  and  1905  purchased  back  $34,000  of  its  own 
bonds  at  110,  and  its  surplus  account  at  the  end  of  1919  showed 
$20,000  in  Liberty  Bonds,  and  $11,819.98  in  cash  and  accounts 
receivable. 

[2]  Of  course,  the  reasonable  average  return  to  which  a  com- 
pany is  entitled  is  not  a  return  upon  its  capital  stock,  but  upon 
the  value  of  the  property  actually  used  in  the  public  service. 
There  is  no  appraisal  from  which  the  value  of  the  property  may 
be  determined.  The  investment  in  the  property,  according  to 
the  company's  books  on  June  30,  1919,  was  $266,255.44.  It  is 
certain,  however,  that  the  books  do  not  show  the  true  value  of 
the  property.  Nor  is  there  any  reason  for  supposing  that  the 
capitalization  of  $231,000  is  the  same  as  the  true  value.  The 
assessment  for  the  franchise  tax,  which  includes  the  value  of  the 
franchise  as  well  as  of  the  property  in  the  streets,  was  $87,420 
for  the  last  year.  The  assessed  value  of  other  real  property, 
which  includes  a  parcel  not  used  for  railroad  purposes,  was 
$18,700.  The  book  value  of  the  cars  is  $81,367.85,  but  as  these 
cars  are  from  ten  to  twenty  years  old,  lai^e  deductions  from  the 
book  value  must  be  made  on  account  of  depreciation.    If  the  bode 
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▼alues  be  rejected,  as  they  muat  be,  it  ia  probable  that  the  value 
of  the  poroperty  would  be  nearer  $100,000  than  $200,000. 

It  would  be  impossible  from  the  record  to  determine  the  amount 
of  the  value  for  rate-fixing  purposes,  but  various  indioations  point 
to  an  amount  considerably  less  than  that  on  which  the  oompany 
has  been  paying  dividends.  In  view  of  the  fact  that  the  company 
has  paid  substantial  dividends,  bought  baek  $84,000  of  its  own 
bonds,  has  increased  its  surplus  $24,000  daring  l^e  past  six 
years,  and  has  shown  nothing  as  to  the  value  of  its  propevty 
which  from  various  indications  is  much  less  than  the  capitalisa- 
tion, I  am  of  the  opinion  that  the  company  has  not  sustained  the 
burden  of  proof  to  show  that  the  proposed  increase  in  rate  is  just 
and  reasonable. 

[8]  The  company  really  bases  its  application,  not  upon  the 
showing  of  actual  receipts  and  expenses,  but  upon  a  prospective 
increase  in  wages.  It  appears  that  on  September  14, 1918,  wages 
were  increased  from  $2.75  to  $3  per  day,  and  that  on  June  1, 
1919,  they  were  still  further  increased  to  $8.60  per  day.  On 
the  latter  date,  the  men  were  promised  an  increasie  to  $4.10  per 
day,  the  minimum  rate  paid  by  the  companies  forming  the 
B.  K.  T.  system,  provided  that  this  application  should  be  decided 
in  favor  of  the  company.  The  company  claims  that  this  proposed 
increase  would  leave  nothing  after  paying  expenses  and  taxes, 
because  the  net  revenue  for  the  year  ending  June  30,  1019,  was 
&  little  over  $12,000  and  the  increase  in  wages  would  add  that 
much  to  the  pay  roll. 

It  is  true  that  the  net  corporate  income  for  1919  showed  a 
falling  off  of  about  $6,000  from  that  of  1918;  but  this  was  due 
chiefly  to  the  slump  in  the  months  of  September,  October,  and 
November,  1918,  which  for  some  reason  seems  to  have  been  ex- 
perienced by  all  street  surface  companies  during  that  period. 
An  examination  of  the  statement  of  operating  results  by  months 
discloses  that  the  company  is  now  recovering  from  the  slump  in 
the  first  nine  months  of  the  year.  In  the  first  nine  months 
revenues  fell  off  $1,183.49  and  expenses  increased  $5,115.86, 
compared  with  the  corresponding  months  of  1918,  resulting  in  a 
decrease  in  operating  income  of  $6,299«86«  The  last  three 
months,  however,  tell  a  different  story*  Bevenues  increased 
$1,760,92  and  expenses  $2,142.88,  so  that  the  operating  income 
P.U.R-1919B. 
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is  only  $381.96  less  tbtn  in  1918.  Judging  froM  the  company^i 
experience  in  May  and  June  the  next  six  months  should  result 
in  a  return  in  excess  of  that  for  the  corresponding  months  in  the 
preceding  year  provided  costs  continue  at  their  present  level 
The  expenses  in  June  include  the  increase  in  wages  from  $S 
to  $3.60,  but  even  with  that  increase  the  company  made  $1,600 
over  expenses  and  taxes.  If  June  be  taken  as  normal  this  would 
mean  an  operating  income  of  $19,200.  After  paying  int^est 
on  funded  debt  $1>550  and  $10,000  dividends  there  would  still 
be  left  $7^660. 

With  the  proposed  increase  added  the  company  may  still  get  a 
fair  return.  In  June^  the  coxnpany  earned  $1,600  above  expenses 
and  taxes.  Wages  paid  in  June  amounted  to  $2,769.11,  which 
represented  an  increase  of  about  $500  over  what  would  have 
been  paid  at  the  old  rate  of  $8  a  day.  If  this  amount  be  increased 
by  $400  more  on  account  of  the  demanded  increase  from  $3.60 
to  $4.10  or  about  14  per  cent,  we  have  $3,169.11  as  the  amount 
of  wages  which  would  have  been  paid  in  June  if  the  maximum 
demand  had  been  granted.  This  would  reduce  the  operating 
income  for  June  from  $1,600  to  $1,200.  At  this  rate  the  com- 
pany would  earn  $14,400  in  a  year;  and  after  paying  interest 
on  funded  debt  and  6  per  cent  dividends  there  would  still  be  left 
$2,8S0  to  be  carried  to  surplus. 

Entirely  aside  from  this  there  is  another  consideration  which, 
in  my  opinion,  requires  the  rejection  of  this  application.  The 
Commission  cannot,  as  a  rule,  allow  an  increase  in  fares  based 
on  prospective  wage  increases,  especially  where  the  increase  is 
made  contingent  upon  an  increase  in  fares.  It  must  consider 
the  company's  recent  experience,  its  revenues  and  expenses,  and 
the  return  realized  on  a  fair  value  of  the  property.  If  this 
proves  to  be  adequate  the  company's  application  should  be  denied 
without  giving  any  consideration  to  prospective  wage  increases. 
To  consider  prospective  expenses,  and  to  attempt  to  foresee  what 
may  happen  or  what  it  is  feared  may  happen^  is  to  act  upon  con- 
jecture rather  than  on  the  solid  ground  of  experienca  The  com- 
pany must  pay  approximately  the  market  wsgea  for  its  labor. 
If,  after  paying  such  wages  for  a  time  it  can  be  demonstrated 
that  a  fair  return  is  not  being  secured,  an  application  for  in- 
creased fares  may  properly  be  made.    There  may  be  cases  where 
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a  company  is  op^rati^  at  a  loss,  or  for  finaneial  leasohs  is 
unable  to  pay  the  market  price  for  labor,  and  ^vdiere  a  prospective 
increase  would  become  a  legitimate  subject  for  oonsideration; 
but  where,  as  here,  the  company  has  the  ability  Uy  pay  but  fears 
the  reduction  or  loss  of  its  return,  I  am  of  the  qpiniooi  that  no 
increase  can  be  allowed  on  the  basis  of  prospective  costs. 

As  has  been  said  already  this  is  not  an  application  for  an 
increase  of  rates  under  subdivision  1  of  §  49  of  the  Public  Serv- 
ice Ckmunissions  Law;  but  is  an  application  for  permission  to 
file  schedules  showing  an  increased  rate  on  less  than  thirty  days' 
notice.  The  Commission  may  grant  such  permission,  but  only 
"for  good  cause  shown."  This,  to  my  n:und,  has  reference  to 
some  emergency,  making  it  desirable  that  the  schedules  go  into 
effect  in  a  shorter  time  than  thirty  days.  For  example,  if  the 
wages  had  been  increased  and  as  a  result  the  company  was  sus- 
taining a  continuing  loss,  a  proper  case  would  probably  be  pre- 
sented. In  the  present  case,  however,  I  see  nothing  to  indicate 
such  an  emergency  as  I  think  the  le^slature  bad  in  mind,  and 
aoeordingly  recommend  that  this  application  be  denied. 


NETW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

BB    UNITED    STATES    EAILROAD    ADMINISTEATION— 
CENTfiAL  NEW  ENGLAND  RAILWAY. 

[Case  No.  2S02.] 

Smrviee  i»  BaUroad  station  facilities  ^  Amount  of  Imsiness. 

1.  Crediting  the  actual  oaah  turned  in  by  a  station  agent  aa  repre* 
ggntlng  the  business  of  the  station,  and  then  allocating  that  business 
to  lilies  \jj  length  of  haul,  does  not  give  a  correct  statement  of  the 
business  or  a  proper  measure  of  the  public  convenience  and  necessitj 
which  the  station  meets. 

Btf^wm  «-  OperaUng  expenses  —  Wages  —  Qeneral  standardieation, 

2.  An  attempt  to  meet  the  varying  labor  conditions  by  a  general 
standardization  of  wages  should  not  be  permitted  in  a  given  case  to 
deprive  the  public  of  reasonably  necessary  service  unless  the  standard 
actually  fits  the  particular  case. 

[August  12,  1910.] 

Petitio:^  to  discontinue  Cokertown  station ;  discontinuance  of 
services  of  an  agent  during  certain  months  authorised  provided 
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the  station  is  kept  open,  lighted,  cleaned,  and  looked  after  in 
such  manner  as  may  be  necessary  for  public  convenience. 

Appearances:  Stoddard  &  Mark  (by  Henry  A.  Mark),  New 
York  city,  for  complainants ;  W.  L.  Bamett,  New  York  city,  for 
respondent;  W.  S.  Kallman,  New  York  city,  for  the  New  York 
Central  Bailroad  Company. 

Fennell,  Commissioner:  Petition  of  United  States  Railroad 
Administration — Central  New  England  Railway — ^that  case  No. 
2802  be  reopened  and,  nnder  §  64  of  the  Railroad  Law,  for  con- 
sent to  the  discontinuance  of  the  freight  and  passenger  station  on 
said  railway  at  Cokertown,  a  hamlet  on  the  Rhinecliff  division, 
which  is  not  a  postoffice,  in  the  town  of  Red  Hook,  Dutchess 
county.  The  next  station  east  of  Cokertown  is  Elizaville,  2.03 
miles  away;  the  next  station  west  is  Red  Hook,  4.08  miles  dis- 
tant     N 

Case  No.  2802  was  a  complaint  against  the  Central  New  Eng^ 
land  Railway  company  in  respect  to  various  matters,  particularly 
as  to  there  not  being  an  agent  at  said  station.  A  hearing  was  had 
and  thereafter  the  company  employed  an  agent,  put  in  a  tde- 
phone,  and  an  express  office  was  opened,  which  satisfied  complain- 
ants and  the  case  was  closed  by  order  dated  March  6, 1912. 

The  following  is  paragraph  9  of  the  petition  herein: 

^'Ninth :  That  on  account  of  the  small  amount  of  business  at 
Cokertown  and  the  revenue  resulting  therefrom,  which,  business 
has  been  constantly  decreasing  for  a  long  time,  petitioner  desires 
to  discontinue  the  maintenance  and  operation  of  the  station  at  that 
point ;  that  a  recent  investigation  shows  that  the  revenue  collected 
at  this  station  for  the  period  of  six  months  from  July  to  Decem- 
ber, 1918,  amounted  to  $376.82,  whereas  the  expenses  during  the 
same  period  were  $698.88,  creating  a  loss  of  $322.06.  That  the 
discontinuance  of  this  station,  if  authorized  by  this  Honorable 
Commission,  will  result  in  a  considerable  saving  to  petitioner  and 
without  detriment  to  the  public  service." 

The  testimony,  on  the  hearing,  disclosed  the  following  amount 

of  business  for  the  year  1918 : 

Amount  of  freight  charges  for  freight  received  and  forwarded  . .  *  $4,563.51 
Passenger  ticket  sales  -    130.78 

Total    $4,694.29 

The  total  expense  for  agents'  salary  for  this  period  was  ....*....  $1,367.79 
P.U.R.1919E. 
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The  above  does  not  inelude  express  business  which  for  the  year 
1918  amounted  to  $211.62. 

[1]  This  discrepancy  can  be  explained  in  part  by  the  com- 
pany's treatment  of  the  business  of  the  station.  The  theory  of 
crediting  the  actual  cash  turned  in  by  the  agent  as  representing 
the  business  of  the  station,  and  then  allocating  that  business  to 
lines  by  length  of  haul,  does  not  give  a  correct  statement  of  the 
business  or  a  proper  measure  of  the  public  convenience  and  neces- 
sity which  the  station  meets.  The  railroad  in  question  is  operated 
by  the  United  States  Eailroad  Administration,  and  the  entire  re- 
ceipts for  shipment  originating  or  ending  at  Cokertown  go  to  the 
same  treasury.  The  fact  that  freight  is  prepaid  should  not  take 
away  from  Cokertown  the  credit  for  the  business. 

It  also  appears  from  the  evidence  that,  on  account  of  the  more 
favorable  highway  conditions,  milk  shipments  in  that  section  are. 
handled  at  Cokertown  during  the  winter  months  and  at  an  adja- 
cent station  during  the  summer  time  on  account  of  better  icing 
facilities.  The  shipment  of  the  apple  crop  in  the  fall  requires  the 
services  of  an  agent  whom  the  railroad  expects  to  provide  at  that 
time  for  a  period  of  about  three  months. 

The  apple  shipments  commence  about  October  and  oontinuo 
through  December ;  the  milk  shipments  begin  during  January  and 
continue  through  April.  The  milk  cans  are  loaded  directly  into 
a  milk  car  which  is  a  part  of  a  train  run  and  treated  as  a  fast 
freight,  and  there  is  no  agent  in  the  car. 

It  would  seem  that  there  ought  to  be  an  agent  at  this  station,  at 
least  during  apple  and  milk  shipping  seasons. 

The  increase  in  station  expense  is  just  one  more  example  of  the 
problem  of  maintaining  agents  at  small  stations.  In  the  latter 
part  of  1917  the  agent's  salary  was  $54  a  montL  Various  wage 
increases  were  made.  In  December,  1918,  he  received  $161.07. 
On  being  asked  about  it,  the  agent  replied ;  ^^ell  that  is  some  of 
those  general  orders  and  supplements  to  the  general  orders  that 
they  have  been  giving  out.  It  is  hard  work  to  keep  track  of  what 
you  are  getting."  This  unusual  amount  was  produced  by  an  in- 
crease to  48  cents  an  hour  for  eight  hours,  72  cents  an  hour  for 
additional  four  hours  each  day  and  back  pay  added.  Shortly  aft- 
erwards the  agent  was  reduced  to  an  eight-hour  day  at  48  cents 

an  hour. 
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Ge(»rge  W.  Olark,  Assistant  snpermteDdent,  havijog  testified 
that  it  was  not  necessary  to  have  a  telegraph  operator  at  Coker- 
town^  was  asked  the  following  questions : 

Q.  Then  wouldn't  it  be  possible,  in  view  of  a  volume  of  busi- 
ness there^  approximating  $6,000  or  better  a  year^  under  the  ad- 
mitted figures  here^  wouldn't  it  be  possible  to  dispense  with  the 
services  of  the  present  agent  as  a  telegraph  operator  there  and  re* 
place  him  with  a  man  that  was  sufficiently  versed  in  railroading 
to  bill  freight  and  sell  tickets}  Oouldn't  a  man  be  put  there  for 
less  expense  and  furnish  the  public  with  that  convenience  and 
keep  a  warm  waiting  room  for  the  traveling  public  in  the  winter  ? 

A.  No,  sir,  not  for  any  less  expense.  Those  prices  are  fixed  by 
the  government,  the  Eailroad  Administration. 

Q.  And  it  would  not  be  possible  to  put  a  man  there  that  was 
.  not  a  telegrai^i  operator } 

A.  Yes,  it  would,  but  it  would  cost  the  same  amount  of  money 
so  far  as  cost  is  concerned,  whether  he  is  a  telegraph  operator  or 
not. 

Q.  Why  do  you  tell  me  that?    How  do  you  know  ? 

A.  By  the  orders  that  have  been  issued  by  the  Bailroad  Admin- 
istration and  the  salaries  having  been  fixed  by  them.'' 

[2]  An  attempt  to  meet  varying  conditions  by  a  general  stand- 
ardization should  not  be  permitted,  in  a  given  case,  to  deprive  the 
public  of  reasonably  necessary  service,  unless  the  standard  actual- 
ly fits  the  particular  case.  It  would  seem  that  the  company  has 
not  made  a  case  for  discontinuance  during  the  months  October  to 
April,  inclusive.  The  permission  to  discontinue  should  be  denied 
as  to  those  months. 

On  the  hearing  counsel  for  the  company  amended  the  petition 
and  asked  that  the  station  be  discontinued  as  an  ^'agency"  station. 

As  to  the  months  May  to  September,  induaive^  l^e  company 
may,  if  it  desires^  discontinue  services  of  a  station  agent  at  Coker- 
town,  provided  the  station  is  kept  open,  lighted,  and  cleaned,  and 
looked  after  in  sudi  manner  as  may  be  necessary  for  public  con- 
venience. 

Commissioners  Irvine  and  Eell<^  concur;  Chairman  Hill 

and  Commissioner  Barhite  not  present 
Rt7.R.1919S. 
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inEW  YORK  PimUC  SBRVIGB  OOMMISaiOS,  gSOOlTD  DUiTRtOfF. 

RE  VILLAGE  OF  SCHBNBVUS. 

[Gmb  No.  6830.} 

Jfonopolff  and  oompeUtian  »  Introduction  of  municipal  piant  — 
^rohihiHve  oo8t, 

A  xnunicipaHty  should  not  be  granted  a  certificate  of  public  eon- 
yenience  and  necessity  to  enable  it  to  establish  a  competing  utility 
plant,  where  the  cost  of  the  service  would  have  to  be  taken  care  of  in 
prohibitive  rates  or  concealed  in  an  increased  burden  of  taxation. 

[August  12,  1919.] 

Petition  under  §  68  of  the  Public  Service  ComnuBsioiis  Law, 
and  §  244  of  the  Village  Law,  for  a  certificate  of  authority  and 
permission  and  approval  to  build,  maintain,  aod  operate  an  elec- 
tric plant  for  other  than  municipal  purposes,  as  well  as  for 
municipal  purposes,  in  the  village  of  Schenevus  and  in  the  town 
of  Maryland,  and  to  exercise  franchises  from  the  town  of  Mary*- 
land;  denied. 

Appearances:  Jairies  P.  Friery,  Schen^evus,  New  York,  as  at* 
tomey  for  applicant;  Bobert  Shearman,  as  president  of  the  vil- 
lage of  Schenevus;  John  H.  Wild,  as  president,  and  S.  R  Cant- 
well,  as  secretary  of  Schenevus  Business  Men's  Association;  N. 
P.  Willis,  Oooperstown,  New  York,  as  attorney  for  Southern 
NewJYork  Power  Company;  Lee  D.  VanWoert,  Oneonta,  New 
York,  as  attorney,  and  Owen  C.  Becker,  Oneonta,  New  York, 
of  counsel,  for  Great  Bear  Light  &  Power  Company;  William 
F.  Shupe,  East  Orange,  New  Jersey,  as  treasurer  and  general 
manager  of  Great  Bear  Light  &  Power  Company;  Bert  Grantier, 
Esperance,  New  York,  as  president  of  Schoharie  Valley  Electric 
Light  &  Power  Corporation. 

Irvine,  Commissioner:  The  village  of  Schenevus  asks  for  a 
certificate  of  authority  to  build,  maintain,  and  operate  an  elec- 
tric plant  for  other  than  municipal  purposes.  Schenevus,  ac^ 
tording  to  the  state  census  of  1915,  had  a  population  of  537. 
There  has  been  little  change  in  the  populati<m  in  the  past  twenty 
years.    What  tendency  appears  is  downward  rather  than  upward. 

The  village  has  been  for  som^  yea^s  supplied  with  electricity  by 
P.UJLlOldBL 
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the  Great  Bear  Light  &  Power  Company.  This  company  gen- 
erates its  current  at  East  Worcester,  about  10  miles  distant  It 
supplies  East  Worcester  as  well  as  Schenevus,  and  formerly 
supplied  the  village  of  Richmondville,  but  the  Richmondville 
distribution  system  was  sold  to  the  viUage.  The  village  of  Sche- 
nevus proposes  to  erect  an  entirely  new  distributing  system  and 
to  build  a  transmission  line  about  10  miles  long  through  the 
town  of  Maryland  to  the  town  line  between  the  towns  of  Mary- 
land and  Milford,  where  it  will  receive  power  from  the  Southern 
INew  Yock  Power  Company  and  pay  therefor  4^  oents  per  kw.  hr. 

On  the  hearing  the  evidence  was  almost  entirely  directed  to 
prove  bad  service  on  the  part  of  the  Great  Bear  Company,  to- 
gether with  certain  suspensions  of  service,  one  of  which  lasting 
for  several  months  was  certainly  entirely  unwarranted.  Ac- 
cording to  the  familiar  rules  governing  in  such  cases  it  was  made 
quite  clearly  to  appear  that  the  Great  Bear  Company,  being 
unable  or  unwilling  to  furnish  adequate  service,  is  not  entitled 
to  the  protection  of  its  monopoly  in  this  field.  No  negotiations 
have  been  had  with  the  Great  Bear  Company  with  a  view  to  buy- 
ing its  system.  It  is  quite  evident  that  the  feeling  against  the 
company  has  been  so  high  in  the  village  that  there  is  no  great 
desire  to  protect  the  existing  plant. 

The  evidence  as  to  the  cost  and  prospective  earning  power 
of  the  proposed  new  plant  is  exceedingly  meager. .  It  consists  of 
the  testimony  of  one  witness  who  qualifies  merely  by  stating 
that  he  is  general  foreman  on  construction  of  an  electric  con- 
struction or  supply  company,  and  that  he  had  twice  made  a  gen- 
eral survey  of  the  village, — once  in  an  automobile  and  once  on 
foot, — and  that,  in  his  opinion,  the  cost  of  the  system  would 
be  about  $22,000.  The  village,  relying  on  this  estimate,  has 
voted  bonds  to  that  amount.  It  is  proposed  practically  to  dup- 
licate the  existing  system  with  about  six  additional  poles.  It 
is  not  expected  materially  to  increase  the  number  of  consumers 
beyond  those  who  are  at  present  patrons  of  the  Great  Bear  Com- 
pany,— seventy-four  in  number.  In  a  village  of  that  size  nq 
great  increase  in  the  number  of  consumers  would  be  possible. 
No  detailed  study  of  construction  costs  has  been  made  and  no 
study  at  all  apparently  of  operating  costs.  The  Commission  has, 
therefore,  been  thrown  on  its  own  resources  to  determine  the 
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econamic  features  of  the  ease.  The  following  table  has  been 
worked  out  by  the  experts  of  the  Commission,  based  on  their 
experience  and  data  in  possession  of  the  Commission : 

Sales  to  74  consumers  at  180 13,320  kw.  hrs. 

Used  by  50-26  watt  street  lamps  burning  4,000  hours 3,000    "      " 

Total  current  used  16,320    "      « 

Lost  in  lines  and  transformers,  40%  10,880    *'      *' 

Current  to  be  purchased 27,200    ••      " 

Interest,  depreciation,  and  taxes,  10%  on  $22,000 $2,200 

Current— 27,200  kw.  hrs.  @  4# 1,088 

Labor 720 

Maintenance  material  250 

Street  lamp  renewals 150 

Miscellaneous  and  general  expenses 60 

Total  cost $4,458 

Deduct  for  60  street  lamps  at  $20 1,000 

Leaying  for  cost  to  be  paid  by  commercial  conBumers  $3,458 

Current  used  by  commercial  consumers — 13,320  kw.  hrs. 
Cost  per  kilowatt  hour — 26^. 

It  is  quite  evident  that  26  cents  per  kw.  hr.  in  such  a  commu- 
nity is  a  prohibitive  price.  If  sold  for  less  the  deficit  would 
have  to  be  concealed  in  an  increased  burden  of  taxation.  In  de- 
termining to  plunge  into  this  adventure  without  any  real  con- 
sideration of  construction  costs  and  without  any  consideration 
at  all  of  operating  costs,  it  is  evident  that  the  village  was  swayed 
by  its  temper  rather  than  by  its  judgment.  The  Commission  is 
therefore  called  on  to  protect  the  village  against  itself.  Public 
convenience  and  necessity  do  not  require  a  village  to  embark  on 
a  disastrous  business  enterprise. 

iFurthermore,  there  appeared  on  the  hearing  representatives 
of  the  village  of  East  Worcester,  who  complained  that  if  the  vil- 
lage of  Schenevus  were  permitted  to  install  its  plant.  East  Wor- 
cester, which  is  even  a  smaller  community,  would  be  entirely 
deprived  of  electric  service,  as  it  is  manifest  that  the  Oreat  Bear 
Company  could  not  subsist  on  the  patronage  of  East  Worcester 
alone,  indeed  it  barely  subsists  on  the  patronage  of  the  two  vil- 
lages. Of  course  the  village  of  Schenevus  is  under  no  obliga- 
tion to  protect  the  village  of  East  Worcester^  but  it  is  proper 
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for  this  Commission  representiiig  the  entire  public  to  bear  tfaia 
feature  in  mind.    The  application  should  be  denied. 

Commissioners  Fennell  and  Eellogg  concur;  Chairman  Hill 
and  Commissioner  Barhite  not  present. 


psamsYiiVANiA  supkemb:  oourt. 

COCHEANTON  TELEPHONE  COMPANY  et  aL 

PETROLEUM  TELEPHONE  COMPANY  et  aL 

(263  Pa.  606, 107  Atl.  23.) 

Conaolidation,  merger,  and  sale  —  CompeHng  lines  —  Pennsyhmnia 
policy  08  to  telegraph  and  telephone  companies. 

In  Penney  Ivan  ia  telephone  companies  are  governed  and  controlled 
by  the  laws  relevant  to  telegraph  companies^  and  therefore  cannot  con- 
eoUdate  when  operating  competing  lines. 

[February  10,  1919.] 

Appeal  from  a  judgment  of  the  Superior  Court  affirming  an 
order  of  the  Pennsylvania  Public  Service  Commission  dismissing 
a  petition  by  the  Cochranton  Telephone  Company  and  the  Mer- 
chants' &  Farmers*  Telephone  Company  for  approval  of  an  agree- 
ment of  consolidation ;  affirmed. 

Appearances :  Frank  J.  Thomas  and  Paul  E.  Thomas,  both  of 
Meadville,  and  Thomas  Patterson,  of  Pittsburgh,  for  appellants; 
Peter  M.  Speer,  of  Oil  City,  for  interveners ;  Berne  H.  Evans  and 
John  Fox  Weiss,  both  of  Harrisburg,  for  Public  Service  Commis- 
sion. 

Moschzisker,  J. :  This  is  an  appeal  by  two  companies,  own- 
ing competing  telephone  lines,  from  a  judgment  of  the  superior 
court,  which  affirmed  an  order  of  the  Public  Service  Conamission 
refusing  certificates  of  public  convenience,  for  the  consolidation 
and  merger  of  these  two  corporations,  on  the  ground  that,  under 
the  laws  of  Pennsylvania^  corporations  operating  telephone  lines 
P.U.R.1919E. 
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have  the  statoB  of  telegraph  companies,  and,  as  suchy  are  subject  to 
§  12,  article  16,  of  our  Constitution,  which  provides,  inter  alia, 
that  ^^no  telegraph  company  shall  consolidate  with,  or  hold  a  con- 
trolling interest  in  the  stock  or  bonds  of,  any  other  telegraph  com- 
pany owning  a  competing  line." 

Constitutions  deal  in  general  language,  and  are  ^'not  intended 
to  provide  merely  for  the  exigencies  of  a  few  years,"  but  to  endure 
"through  a  long  lapse"  of  time,  says  Mr.  Justice  Story,  in  Martin 
V.  Hunter,  1  Wheat  804,  326,  4  L.  ed.  97, 102.  Granting  that  the 
sending  of  telephonic  messages  over  wires  was  not  specifically  in 
the  minds  of  the  people  when  they  adc^ted  the  Constitution  of 
1874,  yet,  if  telephony  is  viewed  as  a  form  of  telegraphy,  the 
provision  above  quoted  is  broad  enough  reasonably  to  comprehend 
a  company  using  the  former  instrumentality,  and,  when  such  a 
view  is  adopted,  it  is  plain  that  our  organic  law  expressly  pro- 
hibits the  merger  of  corporations  owning  competing  telephone 
lines.  Therefore,  at  the  threshold  of  this  case,  it  is  essential  to 
inquire  what  attitude,  if  any,  the  legislature  of  Pennsylvania  has 
assumed  as  to  the  status  of  these  corporations;  and,  if  an  estab* 
lished  legislative  view  can  be  found,  then,  is  it  a  reasonably  sus- 
tainable one,  and  controlling  here  ? 

The  answer  is  not  diiScult.  Appellant  companies,  like  all  other 
Pennsylvania  corporations  of  their  character,  exist  only  by  virtue 
of  statutes  (Act  of  April  29, 1874,  P.  L.  73,  92,  §  33,  and  its  sup- 
plement of  May  1,  1876,  P.  L.  90)  which  provide  for  the  incor- 
poration of  telegraph  companies.  They  enjoy  the  right  of  emi- 
nent domain  solely  as  telegraph  companies  and  have  the  powers 
and  liabilities  of  such  corporations,  even  though,  for  their  own 
purposes,  they  may  see  fit  to  confine  their  activities  to  telephony. 
All  of  which  brings  us  to  the  conclusion  that,  albeit  popularly 
classified  as  telephone  companies,  corporations  like  appellants  are 
governed  and  controlled  by  the  laws,  constitutional  and  otherwise, 
relevant  to  telegraph  companies. 

The  only  statute  called  to  our  attention  that  undertakes  to  per- 
mit the  consolidation  of  telephone  companies,  eo  nomme  is  the 
Act  of  June  14, 1901  (P.  L.  566)  and  this  followed  the  prior  Act 
of  May  29, 1901  (P.  L.  349),  as  to  telegraph  companies,  which, 
like  the  Constitution,  forbids  the  consolidation  and  merger  of 
P.U.R.1919B. 
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competing  lines.  In  fact,  so  far  as  research  discloses,  up  to  the 
present  time  our  legislature  has  persistently  treated  corporations 
operating  telephone  lines  as  a  mere  species  of  telegraph  com- 
panies^ and  many  of  our  leading  jurists  have  taken  a  similar  view, 
as  shown  by  cases  cited  in  the  opinion  of  Judge  Henderson.  See 
Cochranton  Teleph.  Oo^  v.  Public  Service  Commission,  70  Pa. 
Super.  Ot.  212,  216. 

The  propriety  of  the  legislative  view  upon  the  subject  in  hand 
is  not  open  to  us  for  discussion,  since  it  must  be  admitted  the  two 
systems — telephony  and  telegraphy — are  enough  alike,  in  charac- 
ter and  general  attributes,  reasonably  to  justify  the  classification 
of  companies  operating  either  of  them  as  of  a  kind ;  and  this 
course  on  the  part  of  the  lawmaking  power,  being  in  the  nature  of 
a  pronouncement  of  public  policy  along  lines  of  expediency,  is 
controlling  with  us  (Riddell  v.  Pennsylvania  R  Co.  262  Pa.  582, 
106  Atl.  80),  at  least  so  long  as  the  present  legislative  attitude 
obtains.  Hence  appellant  corporations  must  be  considered  as 
telegraph  companies;  and,  since  they  own  competing  lines,  the 
constitutional  inhibition  against  their  merger  applies. 

Richmond  v.  Southern  BeD  Teleph.  &  Teleg.  Co.  174  IT.  S.  761, 
43  L.  ed.  1162,  19  Sup.  Ct.  Rep.  778,  relied  upon  by  appellants, 
does  not  rule  here.  There  the  meaning  of  an  act  of  Congress, 
referring  to  telegraph  companies,  was  involved,  and  it  was  held 
the  statute  did  not  include  telephone  companies ;  but  the  company 
there  in  question  was  incorporated  under  the  laws  of  a  different 
jurisdiction,  and  the  element  upon  which  we  rule  the  present  case 
(namely,  the  existence  of  a  controlling  body  of  statutory  law,  ac- 
cording to  which  a  telephone  company,  so-called  has  no  corporate 
existence  or  actual  recognition  other  than  as  a  telegraph  company) 
was  neither  present  nor  apropos.  Moreover,  while  the  decisions 
of  the  Federal  Supreme  Court  are  entitled  to,  and  will  always  re- 
ceive from  us,  the  utmost  consideration,  they  do  not  necessarily 
govern  a  case  like  the  one  at  bar. 

Gyger  v.  Philadelphia  City  Pass.  R.  Co.  (Montgomery  v. 
Philadelphia  City  Pass.  R.  Co.)  136  Pa.  96,  9  L.R,A.  369,  20 
Atl.  399,  also  cited  by  appellants,  neither  rules  nor  sheds  any 
helpful  light  upon  our  present  inquiry.  That  case  involved  the 
P.U.R.1910B. 
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<50iisolidatioii  of  certain  street  railways,  which  were  not  competing 
lines,  and  it  was  held  that  the  constitutional  inhibition  against  the 
merging  of  parallel  and  competing  railroads  did  not  apply.  It 
differs  from  the  case  at  bar  in  many  respects,  but  particularly  in 
the  fact  that,  under  our  corporation  laws,  railroad  and  railway 
companies  are  not  one  and  the  same,  in  the  sense  that  a  charter 
for  the  first  includes  the  second,  while  telegraph  and  telephone 
companies  are  precisely  in  that  position. 

Counsel  for  appellee  contends  that  ''telephone  companies  can- 
not combine  competing  lines  so  long  as  they  are  organized  and 
operated  as  telegraph  companies,"  but,  admitting  the  public  de- 
sirability of  such  a  course,  suggests  legislation  might  be  enacted, 
accompanied  by  appropriate  merger  laws,  allowing  the  incorpora- 
tion of  telephone  companies  as  separate  and  distinct  entities  from 
telegraph  companies,  and  granting  corporations  of  the  latter  kind,, 
which  are  now  operating  solely  as  telephone  companies,  the  right 
to  take  advantage  of  the  new  statutes,  thus  ''removing  telephone 
companies  from  the  constitutional  prohibition  and  permitting 
their  combination."  This  court  will  not,  however,  pass  upon  the 
legal  availability  of  such  a  plan  at  the  present  time;  nor  do  wc  in- 
tend to  indicate  an  opinion  on  the  question  involved  therein  as  to 
whether  public  service  by  telegraphy  and  telephony  are  so  much 
alike  in  essential  characteristics  that,  under  any  and  all  circum- 
stances, the  constitutional  provision  against  the  merger  of  compet- 
ing companies  using  the  former  system  must,  ex  necessitcUe,  gov- 
erns companies  incorporated  for  and  exclusively  employing  the 
latter  system.  We  rest  our  decision  on  the  ground  already  taken 
that,  imder  the  subsisting  statutes  of  Pennsylvania,  a  telephone 
company  being  nothing  more  nor  less  than  a  telegraph  company,, 
on  the  law  as  it  now  stands,  appellants  perforce,  are  subject  to  the 
constitutional  provision  in  question. 

The  judgment  of  the  court  below  is  affirmed. 

P.U.R.1019E. 
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BOISE  CITY 

V. 

BOISE  GAS,  LIGHT,  &  COKE  COMPANY. 
[Case  F-263;  Order  No.  667.] 

B4Mte9  —  Pouter  of  CotnmisMon  —  Removal  of  prepayment  meters. 

1.  Idaho  gas  companies  cannot  remove  prepayment  meters  without 
the  consent  of  the  Commission  under  §  50,  chapter  106,  Comp.  Laws, 
providing  that,  unless  the  Commiasion  otherwise  orders,  no  change 
shall  be  made  by  any  public  utility  in  any  rate^  fare,  toU^  rental, 
charge,  or  classification,  or  in  any  rule,  regulation,  or  contract  relat- 
ing to  or  affecting  any  rate,  fare,  toll,  rental,  charge,  classification,  or 
service,  or  in  any  privilege  or  facility  except  after  thirty  days'  notice 
to  the  Commission  and  to  the  public  as  herein  provided. 

Batea  —  Prepayment  meters  —  Removal  ~  Additi€nial  cost  of  service 
—  Who  must  hear, 

2.  A  gas  company  which  has  voluntarily  installed  prepayment 
meters  should  not  be  allowed  to  replace  them  by  standard  meters 
merely  because  of  the  expense  involved  in  readjusting  them  to  conform 
to  increased  rates  authorized  by  the  Commission,  or  of  the  losses  of 
the  company  suffered  through  theft,  or  because  they  enable  the  user 
to  escape  the  mon^ly  minimum  charge,  but  the  users  of  such  meters 
should  be  required  to  pay  a  higher  rate  for  the  service  as  well  as  a 
minimum  monthly  charge. 

Bates  —  Minimum,  charge  —  Prepaym^ent  gas  m^eters. 

3.  The  consumers  of  gas  desiring  to  retain  prepayment  meters  were 
required  to  pay  a  minimum  charge  of  $1  per  month. 

[May  15,  1919.] 

OoHPLAiNT  alleging  removal  of  prepayment  gas  meters  with- 
out authority;  sustained. 

Appearances:  S.  L.  Tipton,  Ciiy  Attorney,  for  complainant; 
Richard  S.  Johnson,  of  Boise,  for  defendant ;  B.  L.  Qivens,  As- 
sistant Attorney  General  of  the  state  of  Idaho,  for  the  Commis* 
sion. 

By  the  Commission:  This  is  a  complaint  by  Boise  City 
against  the  Boise  Gas,  Light,  &  Coke  Company,  alleging  that 
said  company  has  removed  and  is  continuing  to  remove  prepay- 
ment gas  meters  which  it  had  voluntarily  installed  for  those  of 
its  patrons  who  desire  such  meters,  without  the  consent  and  con- 
trary to  the  wishes  of  such  patrons,  and  that  the  removal  of  said 
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prepayment  meters  was  and  is  without  warrant  or  authority  of 
law ;  and  praying  that  said  company  be  required  to  restore  such 
prepayment  meters  to  the  premises  from  which  they  have  been 
unlawfully  removed. 

The  defendant  in  its  answer  admits  that  for  some  time  past 
it  has  been  engaged  in  removing  its  prepayment  meters  in  the 
city  of  Boise,  and  avers  that  such  removals  were  made  in  good 
faith  in  the  belief  that  such  action  was  for  the  best  interests 
of  its  patrons  using  such  service,  as  well  as  the  company,  many 
of  the  removals  having  been  made  without  objection  on  the  part 
oi  the  patrons. 

Defendant,  answering  further,  alleges  that  its  prepayment 
meters  do  not  deliver  the  correct  amount  of  gas  to  conform  to 
an  increase  in  rates  heretofore  allowed  by  the  Commission,  with- 
out the  necessity  of  returning  them  to  the  factory  for  readjust- 
ment, which  would  involve  a  large  expense;  that  the  prepay- 
ment meter  permits  the  storage  of  gas  so  as  to  allow  the  user  to 
escape  the  payment  of  the  monthly  minimum  charge  imposed 
upon  users  of  standard  meters;  and  that  great  loss  is  suffered 
by  defendant  through  theft  from  the  prepayment  meters  and 
damage  to  such  meters. 

Defendant  prays  that  the  Commission  make  an  order  permit- 
ting it  to  proceed  with  the  removal  of  all  its  prepayment  meters 
still  in  service  in  Boise  City. 

The  case  was  tried  before  Commissioners  Erb  and  Freehaf er 
in  Boise  City  on  April  24,  1919. 

[1]  On  the  30th  day  of  September,  1918,  this  Commission, 
on  application  of  defendant  herein,  after  public  hearing  and 
due  consideration,  authorized  an  average  increase  in  said  de- 
fendant's gas  rates  in  Boise  City  of  about  20  cents  per  thousand 
cubic  feet.  In  order  to  avoid  discrimination  under  the  new 
rates,  a  readjustment  of  defendant's  prepayment  meters,  of 
which  about  280  were  in  use  in  Boise  City  at  that  time,  became 
necessary.  Instead  of  making  such  readjustment,  defendant  pro- 
ceeded to  remove  the  discrimination  by  taking  out  its  prepay- 
ment meters,  but  without  application  or  notice  of  any  kind  to 
the  Conamission.  Section  50  of  chapter  106,  Comp.  Laws  of 
Idaho,  provides  as  follows:  ^^Unless  the  Commission  otherwise 
orders,  no  change  shall  be  made  by  any  public  utility  in  any 
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rate,  fare,  toll,  rental,  charge  or  classification,  or  in  any  rule, 
regulation  or  contract  relating  to  or  affecting  any  rate,  fare, 
toll,  rental,  charge,  classification  or  service,  or  in  any  privilege 
or  facility  except  after  thirty  days'  notice  to  the  Commission 
and  to  the  public  as  herein. provided." 

It  is  evident  that  defendant  violated  said  provisions  in  the 
removal  of  its  prepayment  meters. 

[2]  Numerous  witnesses  at  the  hearing  gave  testimony  as 
to  the  necessity  for  and  convenience  of  prepayment  meters.  It 
was  shown  that  apartment  houses  and  light-housekeeping  rooms 
could  not  be  rented  as  readily  if  the  prepayment  meters  were 
replaced  bv  standard  meters.  Also  a  number  of  patrons  testified 
that  the  gas  service  was  more  economical  and  satisfactory  when 
registered  by  the  prepayment  meters  than  the  standard  meter 
service. 

Defendant  gave  testimony  as  to  the  cost  of  adjusting  its  pre- 
payment meters  to  conform  to  the  increased  rates  allowed,  and 
showed  that  discrimination  could  result  from  storage  of  gas  iD 
w^inter  months  in  prepayment  meters  for  use  during  the  summer 
months;  also  showing  was  made  as  to  the  losses  suffered  by 
tlicft  from  prepayment  meters.  Defendant's  testimony  shows 
that  the  cost  of  a  prepayment  meter  is  about  $7  more  than  the 
cost  of  the  standard  meter,  and  that  it  costs  more  to  repair, 
maintain,  read,  and  make  collections  from  and  keep  records  of 
the  prepayment  meter  than  the  standard  meter. 

The  Commission  believes  that,  since  the  defendant  voluntar- 
ily installed  prepayment  meters,  it  should  not  be  permitted  to 
withdraw  or  withhold  this  facility  from  its  patrons,  at  least 
without  more  substantial  reasons  than  have  been  presented  in 
this  hearing.  The  Commission  also  believes  that  the  users  of 
prepayment  meters  should  be  required  to  pay  rates  for  gas 
enough  higher  than  the  rates  paid  by  the  users  of  the  ordinary 
meters  to  cover  the  additional  costs  to  the  company  of  giving 
the  preferred  service.     These  costs  consist  of: 

First:  Higher  initial  cost  of  meter, — the  company  is  entitled 
to  depreciation  and  return  on  this  excess. 

Second:  Higher  cost  of  maintenance, — the  mechanism  ot 
the  pi'epayment  meter  is  more  complicated  and  more  subject 
to  derangement  than  that  of  the  ordinary  meter. 

P.U.R.1919E. 
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Third:  The  higher  cost  of  reading  the  meters  and  making 
collections  of  the  money  contained  therein, — ^more  time  is  re- 
quired and  more  trustworthy  and  consequently  higher  paid  read- 
ers are  necessary. 

Fourth:  The  added  cost  of  different  and  additional  account- 
ing and  bookkeeping. 

Fifth :  The  losses  by  theft, — it  is  impossible  for  the  company 
to  protect  itself  from  some  loss  by  theft. 

Sixth:  The  cost  of  readjustment  of  meters, — ^these  meters 
must  be  mechanically  readjusted  whenever  there  is  a  change  in 
rates. 

The  complainant  contended  that  these  added  costs  were  offset, 
at  least  in  part,  by  the  fact  that  the  users  of  prepayment  meters 
pay  tiieir  gas  bills  in  advance,  but  the  Commission  fails  to  see 
wherein  the  defendant  receives  any  substantial  advantage  from 
such  prepayment,  as  the  money  does  not  reach  its  office  until 
practically  the  same  time  that  bills  for  service  through  standard 
meters  have  been  paid.  The  prepayment  meter  is  installed  for 
the  convenience  of  the  patron,  and  is,  in  effect,  a  special  or  pre- 
ferred service. 

The  Commission  having  made  investigations  and  calculations, 
and  having  considered  the  testimony  pertaining  to  these  added 
costs,  believes  that  the  sum  of  22  cents  per  month  per  meter  will 
cover  the  cost  to  the  company  of  giving  service  through  the  pre- 
payment meter,  in  excess  of  the  cost  of  the  same  service 
through  the  ordinary  meter.  An  examination  of  defendant's 
books  shows  that  the  average  consumption  of  gas  through 
prepayment  meters  in  Boise  City  is  approximately  1,100  cubic 
feet  per  month  per  patron,  which,  at  the  rates  paid  by  users 
of  ordinary  meters  who  take  advantage  of  the  discount, 
would  amount  to  approximately  $2.20  per  month.  Adding  to 
this  amount  the  excess  cost  of  22  cents  per  meter  per  month 
gives  a  rate  of  $2.20  per  thousand  cubic  feet,  which  users  of 
prepayment  meters  must  pay,  without  discount,  if  discrimina- 
tion is  to  be  eliminated. 

[3]  The  Commission  believes  that  the  users  of  prepayment 
meters  should  be  required  to  pay  a  minimum  of  $1  per  month 
as  provided  by  defendant's  schedule  of  rates,  and  will  approve 
a  rule  providing  that  owners  of  premises  where  prepayment 
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meters  are  installed  shall  guarantee  such  minimum  for  the  time 
meters  are  installed,  and  providing  that  a  reconnecting  or  re- 
setting charge  of  $1  shall  be  made  when  any  such  meter  has 
been  disconnected  or  removed  at  request  of  any  such  owner. 

The  Commission  finds : 

First:  That  any  prepayment  meter  removed  by  defendant 
without  the  consent,  or  contrary  to  the  wishes  of  the  patron  or 
owner  of  the  premises  where  same  was  installed,  was  removed 
without  warrant  or  authority  of  law,  and  that  all  such  meters 
should  be  replaced  by  defendant  at  its  own  expense. 

Second :  That  prepayment  meters  should  be  installed  "by  the 
defendant  upon  request  of  anyone  desiring  such  service,  in  ac- 
cordance with  the  rules  and  regulations  of  said  companj  now 
on  file  with  this  Commission  relating  to  installation  of  service. 

Third :  That  defendant  should  so  adjust  its  prepayment  meters 
as  to  deliver  gas  to  the  consumers  at  a  cost  of  $2.20  per  thousand 
cubic  feet,  and  that  a  minimum  charge  of  $1  per  month  should 
be  collected  for  each  meter  installed. 

Fourth:  That  all  prepayment  meters  should  be  adjusted  as 
provided  in  finding  3  above,  and  installed  within  sixty  days  from 
the  date  of  this  order,  as  follows: 

(a)  All  such  meters  now  in  use  which  patrons  desire  to 
retain  should  be  adjusted  or  replaced  by  adjusted  meters  first. 

(b)  All  such  meters  removed  over  the  protest  of  patrons  who 
now  desire  same  replaced  should  be  installed  next  in  order* 

(c)  All  such  meters  which  were  removed  subsequent  to  the 
date  the  Commission  authorized  defendant  to  increase  its  rates, 
and  which  patrons  now  desire  replaced,  next  in  order. 

It  is  therefore  ordered: 

First:  That  the  defendant,  Boise  Gas,  Light,  &  Cok©  Com- 
pany, install  prepayment  meters  upon  request  of  anyone  desiring 
such  service,  in  accordance  with  the  rules  and  regulations  of  wid 
company  now  on  file  with  the  Commission  relating  to  installa- 
tion. 

Second :  That  all  such  prepayment  meters  be  adjusted  to  de- 
liver gas  to  the  consumer  at  a  cost  of  $2.20  per  thousand  ^^'^^^ 
feet,  and  that  a  minimxim  charge  of  $1  per  month  be  collected 
for  each  meter  installed. 

Third :  That  defendant  first  adjust,  or  replace  by  meters  ad- 
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justed  to  said  price,  all  the  prepayment  meters  now  in  use  in 
Boise  City  which  patrons  or  owners  of  the  premises  where  same 
are  installed,  now  desire  to  retain. 

Fourth:  That  defendant  replace  and  reinstall,  when  patrons 
or  owners  of  the  premises  where  same  were  installed  now  desire 
such  replacement^  at  its  own  expense,  within  sixty  days  from  the 
date  of  this  order,  all  prepayment  meters  removed  by  it  subse- 
quent to  the  date  on  which  this  Commission  authorized  it  to 
increase  its  gas  rates  in  Boise  Cily,  in  the  following  order: 

1st :  All  such  meters  removed  over  the  protest  of  patrons  who 
now  desire  same  replaced. 

2d:  AH  such  meters  which  were  removed  subsequent  to  the 
date  on  which  this  Commission  authorized  defendant  to  increase 
its  rates  in  Boise  City,  and  which  patrons  desire  replaced. 

Done  in  open  session  at  Boise,  Idaho,  this  15th  day  of  May, 
1919.    A.  L.  Freehafer  and  Geo.  £.  Erb,  Commissioners. 


NSW  JEXLSSSY  BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS. 

BE  MONMOUTH  COUNTY  WATEB  COMPANY. 

Valuation  —  Bond  discount, 

1.  The  amount  of  bond  discount  Bhotild  not  be  included  in  the  cost 
of  a  utility  plant. 

Valuation  —  Service  pipes  oumed  Im  constimera. 

2.  Service  pipes  not  paid  for  by  a  water  company  should  not  be 
included  in.  the  valuation  of  its  property  for  rate  making. 

Valuation  —  Working  capital. 

3.  An  allowance  of  $10,000  was  made  for  working  capital  of  a 
water  company  the  depreciated  value  of  whose  property  used  and  use- 
ful  in  public  service  was  fixed  at  $447,427.52. 

Valuation  —  Going  value  —  €ost  of  developing  husiness  —  Depreda' 
tion. 

4.  In  estimating  early  losses  for  the  purpose  of  determining  the 
cost  of  developing  business,  the  actual  depreciation  which  has  been 
made  good  should  be  deducted. 

Valuation  —  Ooing  value  —  Early  losses  — >  Bad  franchise  bargain. 

6.  In  estimating  the  cost  of  developing  a  utility  business,  the  com- 
pany cannot,  after  a  long  period  of  operation  under  a  franchise  con- 
tract, expect  to  make  up  all  of  the  losses  due  to  what  may  have  been 
a  poor  bargain. 

P.U.R.1919E. 
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Ret u in  —  Reasanahleness  —  Sparse  territory, 

6.  A  full  return  cannot  be  expected  where  a  large  portion  of  the 
territory  served  is  still  sparsely  built  up. 

Apportionment  —  Water  mains  —  fire  and  domestic  service. 

7.  In  ascertaining  tht  cost  of  fire  and  domestic  water  service, 
transmission  and  distribution  mains  were  apportioned  on  the  exoees 
method,  it  being  assumed  that  the  fire  service  will  require  mains  of  a 
somewhat  larger  size,  depending  on  the  extent  to  which  such  mains 
are  used  for  transmission  to  various  parts  of  the  municipality,  or 
thi^ough  one  municipality  to  another. 

iipportionment  —  Fire  service  —  Municipalities, 

8.  In  determining  the  reasonableness  of  water  rates,  that  portion 
of  the  transmission  and  distribution  system  chargeable  to  fire  service 
was  apportioned  between  the  various  municipalities  served  by  the 
company  on  a  ba^is  of  customers  served. 

[July  17,  1919.] 

Application  for  approval  of  a  new  schedule  of  rates ;  schedule 
determined. 

Appearances:  J.  Fithian  Tatem  for  the  petitioner;  Ward 
Kramer  for  Asbiiry  Park,  Bradley  Beach,  and  Ifeptune  City; 

John  Larrison  for  Neptune  City ;  R.  W.  Stout  and  Charles  E. 
.Cook  for  township  of  Neptune. 

By  the  Commission:  On  October  13,  1918,  the  Monmouth 
County  "Water  Company  filed  a  petition  asking  for  an  approval 
of  increase  in  rates.  The  municipalities  served  are  a  portion  of 
Ocean  township,  a  portion  of  the  city  of  Asbury  Park,  Neptune 
township,  borough  of  Bradley  Beach,  borough  of  Neptune  City, 
and  water  is  sold  at  wholesale  to  the  borough  of  Avon. 

Hearings  were  held  in  the  matter  commencing  on  November 
26,  1918,  and  completed  on  February  27,  1919. 

Historic  Statement. 

The  Monmouth  County  Water  Company  was  formed  by  con- 
solidation in  1911  of  three  smaller  water  companies  which  had 
been  operating  for  some  time  prior  to  that  date.  The  East 
Jersey  Coast  Water  Company  was  formed  November  8,  1898, 
for  the  purpose  of  supplying  the  township  of  Neptune.  The 
Neptune  City  Water  Company  was  formed  April  24,  1903,  for 
the  purpose  of  supplying  the  borough  of  Neptune  City.  The 
Ocean  Township  Water  Company  was  formed  April  15,  1910, 
for  the  purpose  of  supplying  Ocean  township.    The  earliest  plant 
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constructed  by  this  company  was  built  in  what  is  called  the 
Whitesville  District  located  northwest  of  the  present  city  of 
Asbury  Park,  but  at  a  point  a  considerable  distance  back  from 
the  then  city  limits.  Later  on  a  plant  was  built  on  a  road  toward 
Hamilton  Mills,  which  is  southwest  from  Asbury  Park  a  distance 
of  about  2^  miles.  The  first-mentioned  plant  takes  its  water 
from  deep  wells.  The  second  plant  known  as  the  Jumping  Brock 
plant  obtains  some  water  from  wells,  but  the  greater  proportion 
is  taken  from  the  north  branch  of  the  Shark  river.  The  com- 
pany served  directly  all  the  territory  referred  to  excepting  the 
borough  of  Avon,  which,  since  1904,  has  owned  its  own  mains 
and  purchased  the  water  at  wholesale  rates  from  the  company. 
A  contract  exists  by  which  the  Monmouth  County  Water  Com- 
pany has  furnished  varying  amounts  of  water  to  the  city  of  As- 
bury Park  from  1906  to  1913,  since  which  time  it  does  not 
appear  that  the  city  of  Asbury  Park  has  obtained  any  water  from 
this  company. 

Valuation. 

[1,  2]  The  water  company  submitted  an  appraisal  in  which 
it  was  estimated  that  the  reproduction  cost  of  the  propeii;y  new 
was  $599,342.70  with  a  present  value  of  $492,950.67.  An 
amount  of  bond  discount  was  erroneously  included  in  the  cost 
of  the  plant,  amounting  to  $33,000.  Deducting  this  leaves  a 
value  of  $565,442.70.  In  this  appraisal,  service  pipes  not  paid 
for  by  the  company  were  included  at  $18,748.78.  Deducting 
this  amount,  we  have  $546,693.92.  Testimony  showed,  however, 
that  the  total  cost  of  tapping  and  making  service  connections 
was  not  wholly  paid  for  by  customers,  and  for  this  we  add  $3,- 
37S.60,  giving  a  total  reproduction  cost  for  that  part  of  the  plant 
constructed  by  the  company  at  its  expense,  of  $650,067.52..  De- 
duct the  accrued  depreciation,  adjusted  to  exclude  the  service 
pipes  not  paid  for  by  the  company,  $102,640,  and  we  have  as 
the  depreciated  value  of  the  property  used  and  useful  in  public 
service,  $447,427.62. 

[8]   For  working  capital  it  was  testified  that  the  amount 

needed  was  $22,068.69  (testimony,  page  438).    Analysis  of  all 

the  testimony  indicates  that  an  amount  of  $10,000  should  be 

sufficient  for  all  purposes. 
P.U.R.1919E. 
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Intangibles. 

[4]  Exhibit  P-41  is  a  statement  showing  the  investment  year 
by  year,  the  additions  to  plant,  the  interest  on  the  investment 
at  6  per  cent,  operating  expenses,  depreciation,  total  expense, 
gross  revenue,  and  the  deficit  each  year.  This  table  was  made  up 
for  the  purpose  of  showing  the  accumulated  losses  or  cost  of 
developing  the  business  from  1899  to  1918.  The  table  is  de- 
fective in  one  respect,  and  that  is  the  inclusion  of  depreciation 
without  deducting  the  actual  depreciation  which  has  been  made 
good.  In  the  period  from  1899  to  the  present  day,  depreciation 
has,  of  course,  occurred,  and  allowances  should  be  made  and  have 
been  made  from  time  to  time  to  offset  deterioration  in  plant 
In  estimating  the  total  cost  of  the  existing  plant  to  the  company, 
it  is  proper  to  include  only  such  cost  or  losses  as  have  actually 
accrued.  If  we  take  into  account  an  allowance  for  interest  on 
the  investment  at  6  per  cent,  operating  expenses  including  taxes 
and  insurance,  and  make  deductions  for  all  the  revenue  received, 
the  final  result  will  be  the  total  cost  to  the  company  based  on  a 
simple  interest  calculation.  Such  depreciation  as  has  been  made 
good  is  included  under  the  heading  of  "Operating  Expenses," 
as  they  show  all  of  the  money  expended  for  any  purpose  in  con- 
nection with  the  upkeep  and  operation  of  the  plant.  We  there- 
fore deduct  from  the  amount  given  as  the  total  deficit  on  exhibit 
P-41  the  credit  for  depreciation  found  in  that  exhibit,  and  we 
have  remaining  the  amount  of  $85,498.75.  . 

This  company's  property  was  originally  built  and  has  been 
added  to  and  operated  under  franchise  contracts,  the  conditions 
of  which  were  controlling,  and  could  not  be  escaped  or  avoided 
by  the  company,  excepting  by  agreement  between  the  company 
and  the  municipalities,  or  until  this  Board,  after  formal  pro- 
ceeding, should  by  order  provide  schedules  of  rates  different 
from  those  found  in  the  franchise  ordinance. 

[5]  The  company  cannot,  at  this  late  day,  after  twenty  years 
of  operation  under  franchise  contracts,  expect  to  make  up  all  the 
losses  due  to  what  may  have  been  a  poor  bargain.  An  allowance 
for  the  cost  of  developing  the  business,  organizing  the  company, 
obtaining  the  necessary  franchise  contracts,  etc.,  equivalent  to 
10  per  cent  of  the  value  new,  appears  to  us  to  be  fairly  repre- 
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sentative  of  the  experiences  of  other  companies  whose  business 
has  been  built  up  within  a  reasonably  short  development  period. 
We  therefore  accept  an  allowance  for  all  intangible  elements  in- 
cluding organization  and  development  of  $55,000.  This,  added 
to  figures  given  above  for  physical  proi)erty,  gives  a  total  of 
$512,427  as  a  basis  for  the  calculation  of  rates. 

Reoapitulation : 

Plant  and  systems  $447,427 

Working  capital 10,000 

Intangibles  55,000 

Total  $512,427 

Earnings  and  Expenses. 

Testimony  submitted  regarding  the  earnings  and  expenses  of 
the  company  (see  exhibit  P-52)  shows  a  gradual  increase  year 
by  year  for  some  of  the  accounts,  but  this  exhibit  is  not  sufficient- 
ly in  detail  to  determine  the  reasons  for  such  increases.  Exhibit 
P-30  is  an  estimate  of  the  cost  of  operation  in  1919  as  compared 
with  the  year  1918.  This  latter  estimate  includes  allowances 
for  increased  taxes,  which  it  does  not  appear  will  be  charged 
during  the  year  1919  as  assumed  by  the  company. 

Table  I.  is  made  up  from  the  annual  reports  submitted  by  the 
company,  and  gives  the  operating  expenses  for  each  year  from 
1911  to  1918.    This  table  is  shown  on  page  752  following. 

Table  II.,  also  made  up  from  data  found  in  the  annual  reports, 
gives  the  results  of  the  operations  of  the  company  and  shows  a 
deficit  each  year  after  allowing  for  depreciation  and  interest  on 
outstanding  bonds.    This  table  is  shown  on  page  753  following. 

The  total  operating  expenses,  omitting  taxes  and  depreciation, 
for  the  past  six  years,  have  been  as  follows : 

1913  $11,463 

1914 20,367 

1915 11,885 

1916 18,196 

1917  23,342 

1918 30,067 

The  operating  expenses  for  1919  and  following  years  have 

been  variously  estimated.    A  direct  comparison  cannot  be  made 

with  the  cost  for  1918  for  two  reasons, — first,  in  the  early  spring 

of  1918,  the  maintenance  and  operating  costs  were  excessively 

high  due  to  the  cold  winter  and  consequent  heavy  pumping  to 
P.U.R.1919E. 
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make  up  for  the  leakage  and  the  cost  of  repairing  frozen  mains; 
second,  during  the  year  1918,  but  not  at  its  beginning,  the  opera- 
tion in  the  pumping  and  filtering  plants  was  changed  from  two 
twelve-hour  shifts  to  three  eight-hour  shifts.  This  alone  in- 
creased by  50  per  cent  the  number  of  men  necessary  to  operate 
the  plant.  The  year  1919  saw  no  excessively  cold  period  similar 
to  that  in  1918.  On  the  other  hand,  the  higher  cost  of  operating 
the  pumping  plant  will  continue,  at  least  for  some  time  to  come. 
For  the  years  1919  and  1920  we  estimate  the  operating  expenses, 
not  including  taxes  and  depreciation,  at  $31,000.  Depreciation 
is  placed  at  1.1  per  cent  on  the  depreciable  property,  or  in  round 
figures,  $5,000.  Taxes  are  estimated  at  $6,500.  A  6  per  cent 
return  on  the  base  fixed  above  would  amount  to  $30,745.  This, 
added  to  the  estimated  operating  expenses,  would  give  a  total  of 
$73,245,  not  including  any  allowance  for  amortization  of  bond 
discount. 

[6]  A  full  consideration  of  all  the  facts  shows  that  a  large 
portion  of  the  territory  is  still  sparsely  built  up,  and  therefore 
it  is  not  yet  equitable  nor  practicable  to  fix  a  schedule  of  rates 
which  would  produce  for  the  company  such  a  return  as  might  be 
expected  after  the  territory  is  more  fully  developed. 

Any  new  schedule  must  be  based,  to  some  extent,  upon  com- 
parison with  rates  charged  in  contiguous  territory. 

The  following  data  concerning  the  water  system  of  the  city 
of  Asbury  Park  should  be  considered  in  connection  with  the 
above  statement: 

Cost  of  plant  (reported)   , $375,403.00 

Assumed  value  to-day  of 300,000.00 

Interest  on  assumed  value  at  5%  ^ 15,000.00 

Gross  revenue  (1917)   29,437.17 

Value  of  fire  service  received  by  the  city — ^no  credit 

for  which  is  shown  on  the  books 6,600.00 

Value  of  water  for  sprinkling  2,500.00 

Value  of  water  for  fire  houses,  schools,  and  other 

municipal  buildings    1,000.00 

Total  assumed  -revenue   $39,557.17 

Operating  deductions   20,248.95 

Water  operating  income   $19,308.22 

Deduct  annual  depreciation,  1  per  cent 6,000.00 

Net  income  $14,308.22 

Interest  l    15,000.00 

Annual  loss    611.78 

Add  uncollected  taxes  3,000.00 

Comparative  annual  loss  $3,611.78 

P.U.R.1919E. 
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Analysis  of  results  of  water  supply  business  in  contiguous 
territory  indicates  that  under  present  conditions  a  gross  revenue 
of  $67,500  may  be  reasonably  expected  from  existing  customers. 
This  is  a  very  material  increase  over  the  highest  annual  revenue 
previously  received,  whch  was  $51,507. 

Allocation  of  Costs. 

It  is  necessary  to  determine  the  proportion  of  the  property 
used  for  fire  and  for  domestic  service,  and  to  determine  also  the 
division  of  operating  expenses  between  these  two  classes  of  serv- 
ice. Analysis  of  operating  statistics  shows  that  the  amount  of 
water  to  be  apportioned  to  the  domestic  service  amounts  to  90.37 
per  cent  of  the  total  pumped,  and  the  amount  of  water  to  be 
apportioned  to  the  fire  service  amounts  to  9.63  per  cent  of  the 
total  water  pumped. 

From  the  same  source  of  information  it  is  found  that  pressures 
have  to  be  greater  because  of  the  fire  service,  and,  of  that  portion 
of  the  pumping  plant  required  in  producing  pressure,  42.3  per 
cent  is  chargeable  to  the  fire  service  and  67.7  per  cent  is  charge- 
able to  the  domestic  service. 

Table, III.  gives  the  allocation  of  total  revenues  between  the 
fire  service  and  the  domestic  service. 


TABLE  III. 

Total. 

Fire  Service. 

Domestic  Service. 

Ref.            Item. 

% 

Amt. 

%  • 

Amt. 

17     Operating  expenses  . . 

16     Annual  depreciation.. 

15     Taxes,  real   and  per- 

sonal 

$31,000 
6,000 

3,500 
25,000 

19.9 
12.76 

19.0 
19.0 

$6,171 
637 

665 
4,750 

80.1 
87.20 

81.0 
81.0 

$24,829 
4,363 

2,836 

16     Return 

20,250 

Total  revenue 

To  allow  for  franchise 
tax             

$64,500 
67,500 

18.95 
18.96 

$12,223 
12,790 

81.06 
81.05 

$52,278 
54,710 

Miscellaneous  revenue 

750 

To    be    derived    from 
domestic  service  . . . 

$53,960 

[7]  The  division  of  the  transmission  and  distribution  mains 
betw'een  fire  and  domestic  service  is  based  upon  what  is  gener- 
ally referred  to  as  the  excess  method ;  in  other  words,  it  is  assumed 
that  the  fire  Service  will  require  mains  of  a  somewhat  larger  size, 
P.U.R.1919E. 
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depending  on  the  extent  to  which  such  mains  are  used  for  trans- 
mission to  various  parts  of  the  municipalities,  or  through  one 
municipality  to  another. 

[8]  The  allocation  of  that  portion  of  the  transmission  and 
distribution  system  which  is  chargeable  to  fire  service  is  further 
made  between  the  various  municipalities  on  a  basis  of  customers 
served.  An  exhibit  submitted  by  the  company  gave  a  list  of  the 
mains  actually  located  in  the  various  municipalities,  but  such 
table  could  not  be  made  the  basis  for  fire  service  charges  as  in 
some  cases  mains  located  in  one  municipality  are  utilized  for 
transmitting  water  to  another. 

Table  IV.,  which  follows,  gives  the  allocation  of  the  fire  service 
charges  to  the  various  municipalities  served : 
P.U.R.1919B.     . 


Digiti: 


zed  by  Google 


RE  MONMOUTH  COUNTY  WATER  CO. 


767 


> 
w 


a 

i 
I 

u 

^1 


J? 
I" 

^  00 

I® 


fH 

ca  "^  '«j<  00 

0  0 

0 

©  «co  woo 

0  W  «  rl  tH 

U5  "^ 

A 

00"^ 

h- 

J[^(N         ©ICO 

01 

©1 

«» 

«©- 

©lOQOOO 

00 

9 

cotoqaoool 

©1    Tf« 

CO 

^^ 

00 

CO©f       iH  (M 

1-^ 

r-\ 

M^ 

tH 

»— 1 

ee- 

«y" 

l1 

u 


o 


0.2 


a 


c2    •S 


S 


P.U.R.1919B. 


o  -^^  »  00 

r-l©l 


8' 


O 
€0 


»0  CO  ^  rH« 
©I  h^^  rH  00 

«^*loo  «^®^ 
uo  ^  o  "***  "^ 
••It*  it  ^  CO  "^ 
Tf  ©l'     ©ICO 


CO 


+ 
s 


s 
+ 


rH  t-  00  t-"^ 
€0  L0^»«  00  00 

©f  fH  o"t^«« 
Tf  X  CO  Od  03 
©I  r-t         ?H  tH 


Ci  ^5  ©1  iHOO 
O  O  U5'^'<d« 
't  CO  ©i^t^iH 

CO  <*  o"»  o 

O  r«  rH  CO  10 
©I  rH 


r-<   ••^  t^  »  "^  O 
.  l-  r>j  rH  CO  O 

:-  OC  OS  rl  CO  ©1 
CO  ri  * 


GO  00 
00^  iH 
b-  40 


ig 


<3 

a, 


s 


£• 


.« 

"^ 


O 
Oi 


;a 
g 


o 


:t5  «  «  S  2 


§ 

S 

c 
o 


55l 
111* 


o 

00 
<^ 
01 


Digiti: 


zed  by  Google 


768     NEW  JERSEY  BD.  OF  PUBLIC  UTILITY  CX)MMISSIONERS. 

Table  III.,  supra,  gives  the  total  assumed  revenue  of  $67,500 
as  made  up  of  three  items  as  follows: 

Miscellaneous  revenue $750 

Fire  service  charges  12,790 

Domestic  service  charges   63,960 

The  most  equitable  system  of  rates  is  one  in  which  the  rate 
schedule  is  divided  into  two  parts, — first,  an  amount  which  will 
return  to  the  company  a  fair  proportion  of  its  fixed  costs; 
second,  an  amount  which  will  return  to  the  company  its  variable 
costs. 

For  fire  service  charges,  the  revenue  should  be  obtained  in 
accordance  with  the  figures  set  out  in  Table  IV.  The  revenue 
from  domestic  service  should  be  based  upon  a  schedule  of  demand 
charges  which  will  return  to  the  company  its  fixed  expenses  in 
connection  with  so  much  of  its  physical  plant  as  is  essential  to 
the  supply  of  all-year-round  customers.  The  balance  of  its 
revenue  from  domestic  service  should  be  obtained  from  a  schedule 
of  variable  rates  based  upon  the  amount  of  water  used. 

After  careful  consideration  of  all  the  factors  involved  in 
serving  a  territory  in  which  but  a  small  proportion  of  the  popu- 
lation resides  permanently  throughout  the  year,  the  following 
schedule  of  demand  charges  has  been  formulated  as  just  and 
reasonable: 

TABLE  V. 
Revenue  Derived  from  Domestic  Fixed  Service  Charges. 


1       Fixed 

Total 

Size  of 
Meter. 

Capacity 
Ratio. 

No.  of 
Meters. 

Totel  No.  of 

Demand 

Unite. 

Yearly 

Service 

Charge  per 

Meter. 

Revenue 

from  Fixed 

Service 

Charges. 

f 

1.0 

4050 

4050 

$4.00 

$16,200 

r 

1.7 

57 

97 

7.00 

399 

I'' 

3.6 

10 

36 

14.00 

140 

ir 

9.0 

6 

54 

36.00 

216 

2" 

12.0 

60 

600 

48.00 

2,400 

3" 

29.0 

.1 

29 

116.00 

116 

4" 

42.0 

2 

84 

168.00 

336 

6" 

79.0 

1 

79 

316.00 

316 

Totals 

4177 

5029 

$20,123 

P.U.R.1919B. 
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The  charges  for  water  consumed  will  be  as  follows : 

TABLE  VI. 
Revenue  Derived  from  Proportional  Charges  for  Metered  Water. 
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Normal  Yearly  Consumption 
Gallons. 


0—  40,000 

40^0—100,000 

100,000—200,000 

Over  200,000   ... 

Totals    


Quantity 
Sold  in  Each 

Block 
(M.  Gala.) 


102,499 
32,691 
14,141 
40,647 


180,878 


Rate  per  M, 
Gals. 


$0.21 
0.18 
0.14 
0.11 


Revenue. 


$21,374 
6,866 
1,960 
6,471 


$83,671 


Service  to  the  Borough  of  Avon. 

The  borough  of  Avon,  about  1904,  purchased  its  distribution 
system,  and  since  that  time  has  purchased  water  from  this  com- 
pany, paying  at  the  rate  of  10  cents  per  thousand  gallons  for  all 
water  delivered  to  the  Avon  mains.  The  attorney  for  Bradley 
Beach  and  other  municipalities  questioned  the  equity  of  this 
rate,  contending  that,  as  it  was  so  much  lower  than  that  charged 
to  the  customers  generally,  it  was  unjustly  discriminatory  and 
gave  preference  to  the  borough  of  Avon.  The  company  sub- 
mitted certain  figures  (Ex.  P-30)  allocating  its  expenses  into 
three  classes  based  upon  customer  demand  units  and  output. 
During  1918  excess  leakage  distorts  the  figures  of  consumption, 
but  the  average  amount  of  water  sold  to  the  borough  of  Avon  for 
the  years  1915,  1916,  and  1917  is  about  25,000,000  gallons. 
According  to  the  company's  method  of  calculating,  the  cost  for 
serving  the  borough  of  Avon  would  be  made  up  as  follows : 

3  customer  costs  at  $2.34  each $7.02 

121  demand  units  at  $11.66  each 1,308.76 

25  M  gallons  at  .04  per  M 1,000.00 

$2,406.78 
Presodt  charge  at  10^  per  M  gal 2,600.00 

Excess  receiyed  over  computed  cost  $94.22 

In  accordance  with  the  figures  given  in  tables  V.,  and  VI., 

above,  the  charge  to  the  borough  of  Avon  would  be  as  follows: 
P.U.R.1919B. 
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121  demand  units  at  $4.00   $484.00 

25  million  gallons  of  water  supplied 

40,000  at  21^    $8.40 

60,000  at  18^    10.80 

100.000  at  14^    14.00 

24,800,000  at  11^    2,728.00 

$2,761.20     2,761.20 


$3,245.20 
Fixed  charges  on  portion  of  transmission  lines  used  to  supply  Avon 

(see  table  III.)    440.00 

Total  cost  of  supplying  Avon  based  on  Board's  allocation  of  cost  . .  $3,685.20 
The  company's  lower  estimate  of  cost  for  supplying  Avon  is 
due  to  loading  on  other  customers  certain  elements  of  cost  which 
are  properly  chargeable  to  the  borough  of  Avon. 

ConcliLsions, 

The  Board  determines  the  rate  charged  to  the  borough  of  Avon 
is  unduly  preferential. 

Schedtde  of  Rates  for  Water  Service  throughout  the  Territory 
Supplied  by  the  Monmouth  County  Water  Company. 

I.  For  Publi-c  Service  and  Fire  Protection  applicable  to  all 
municipalities. 

A — Inch-foot  Charges:  Each  municipality  shall  pay  for  each 
quarter  year  beginning  January  1,  1920,  an  inch-foot  charge  of 
$0.00211  (equal  to  one  quarter  of  eight  hundred  forty-four  one- 
thousandths  (0.844)  of  a  cent  per  annum)  per  inch  diameter, 
per  foot  length  of  distribution  and  transmission  mains  serving 
said  municipality  on  the  first  day  of  each  quarter  to  be  computed 
as  follows: 

(1)  All  distribution  mains  located  within  the  boundaries  of 
each  municipality  shall  be  deemed  to  serve  and  be  chargeable 
to  such  municipalities  at  the  inch-foot  rate. 

(2)  All  transmission  mains  (see  table  Vlt.)  shall  be  deemed 
to  serve  the  municipalities  to  which  they  supply  water  (as  shown 
on  a  schedule  to  be  filed  yearly  by  the  company  with  the  Board 
of  Public  Utility  Commissioners),  and  shall  be  charged  at  the 
inch-foot  rate.  The  number  of  inch  feet  shall  be  determined  by 
the  following  method: 

The  aggregate  quarterly  charge  for  transmission  mains  in 

service  on  the  first  day  of  each  quarter  shall  be  computed  at  the 

inch-foot  rate  and  shall  be  apportioned  to  the  several  municipali- 
P.U.H.1919E. 
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ties  to  which  they  supply  water  in  proportion  to  the  customers  in, 
or  population  of,  each  municipality  at  the  close  of  the  preceding 
calendar  year  from  the  figures  given  in  the  latest  state  or  Federal 
census  plus  the  arithmetical  increments  for  each  full  year  from 
the  date  of  such  census  to  the  close  of  such  preceding  year,  based 
upon  the  recorded  growth  between  the  dates  of  the  last  and  the 
next  preceding  census. 

(3)  The  aggregate  quarterly  charge  for  each  municipality 
shall  then  be  found  by  taking  the  sum  of  the  inch-foot  charge  for 
the  distribution  mains  within  the  municipality  and  the  proportion 
of  the  inch-foot  charge  for  the  transmission  mains,  applicable 
to  that  municipality,  determined  in  accordance  with  the  popula- 
tion as  provided  in  (2)  above, 

B — Hydrant  Charge:  Each  municipality  shall  pay  a  hydrant 
charge  of  $1.50  per  quarter  year  beginning  January  1,  1920, 
for  each  public  hydrant  in  service  in  said  municipality,  installed 
before  January  1,  1919.  For  hydrants  installed  after  December 
31,  1918,  the  quarterly  charge  is  to  be  $1,875.  The  charge  shall 
be  based  on  the  number  of  hydrants  in  service  on  the  first  day 
of  each  quarter,  but  may  be  prorated  for  shorter  periods,  when 
necessary. 

Charges  A  and  B  for  each  quarter  shall  be  payable  on  or  before 

the  last  day  of  each  quarter. 

TABLE  VII. 

ALLOCATION   OF  TRANSMISSION   MAINS  TO   THE   VARIOUS 

MUNICIPALITIES. 

Group  I. — Chargeable  to  All  Municipalities  Served. 

Inch  Ft. 

13,126'  16"  mains— Jumping  Brock  Station  to  Atkins  Ave 210,016 

4^00^  10"  mains— Whitesville  Station  to  Prospect  Ave 43,000 

2,160^  10"  mains — Prospect  Ave.  to  Munroe  Ave.  to  Springwood  Ave.  21,600 
IJSO'  10"  mains— Atkins  Ave.  to  Corlies  Ave.  to  Springwood  Ave.  17,600 
1,200^  10"  mains — Springwood  Ave.  to  Atkins  Ave.  to  Prospect  Ave.  12,000 
1,190^  8"  mains — Springwood  Ave.  to  Ridge  Ave.  to  Atkins  Ave.  8,800 
4,130'     6"  mains — ^Ridge  Ave.  to  Corlies  Ave.  to  Munroe  Ave 24  J80 

337,696 

Group  n. — Chargeable  to  City  of  Asbury  Park  and  Ocean  Twp. 

700'     8"    mains — Church  St.  to  Munroe  Ave.  to  Asbury  Ave 6,600 

2.450'     8"    mains— Pine  St.  to  Asbury  Ave.  to  Sunset  Ave 19,600 

1,776'     8"    mains— Asbury  Ave.  to  Church  St.  to  Railroad  Ave.  . .  14,200 

1,600'     8"    mains— Second  Ave.  to  Pine  St.  to  Railroad  Ave 12,800 

600'     8"    mains— Sunset  Ave.  to  Pine  St.  to  Bridge  St. 4,000 

525'     8"  1  mains—  3,150 

1,760'     8"  V  mains— Railroad  Ave.  to  Asbury  Ave.  to  Eighth  Ave.  . .  14,000 

1,460'   10"  J  mains—  14,300 

87,860 
P.U.R.lfil»E. 
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Group  III. — Chargeable  to  Neptune  Twp.,  Neptune  Ci^,  Bradley  Beach  and 

Avon. 

2,125'  lO'^  mains--AtkinB  Ave.  to  Corlies  Ave.  to  Seventh  Ave. 21,250 

700'  10"  mainB— Seventh  Ave.  to  Atkins  Ave.  to  Railroad  Ave.  . .       7,000 


28,250 


Group  IV. — Chargeable  to  Neptune  City,  Bradley  Beaoh  and  Avon. 

250^^  10"  mains — Seventh  Ave.  to  Railroad  Ave.  to  Main  St 2,500 

1,100'  10^  mainB>-Main  St.  to  Seventh  Ave.  to  Fourth  Ave 11,000 

13,500 

Group  V. — Chargeable  to  Bradley  Beach  and  Avon. 

600*  10"  mains— Main  St.  to  Fourth  Ave.  to  Evergreen  Ave.  ....  6,000 

1,250'    8"  mains— Main  St.  to  Evergreen  Ave.  to  Avon  Meter 10,000 

3,150'    6"  mains — Evergreen  Ave.  to  Main  St.  to  Ocean  Ave 18,780 

3,100'    6"  mains— Third  Ave.  to  Main  St.  to  Ooean  Ave 18,600 

1,050'    6"  mains— Ocean  Ave.  to  Third  Ave.  to  Avon  Meter 6,300 

69,680 
P.UJ1.1919E. 
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C — street  Sprinkling:  Each  immicipality  shall  pay  quarterly 
for  street  sprinkling  the  same  consumption  charges  as  private 
consumers,  the  consumption  to  be  determined  by  metering  all 
sprinkling  carts  used  for  that  purpose  or  by  such  other  methoJ 
as  may  be  mutually  agreed  upon  by  the  municipality  and  tlie 
company.  Fire  hydrants  are  not  to  be  used  for  this  purpose  ex- 
cept upon  the  express  consent  of  the  water  company  in  each  case. 

For  rates  (see  II.)  Private  Charges. 

D — Public  Buildings  and  Puhlic  Uses  not  otherwise  provided 
for  hereunder  are  subject  to  the  same  charges  as  private  con- 
sumers. 

For  rates  (see  II.)  Private  Charges. 

E — Work,  Labor,  and  Material:  All  work  performed  and  all 
Jabor  and  materials  furnished,  which  the  company  is  not  re- 
quired by  the  rules  of  the  Board  of  Public  Utility  Commissioners 
to  furnish  at  its  own  expense,  shall  be  paid  for  by  the  consumer 
at  cost,  in  accordance  with  the  reasonable  rules  and  regulations  of 
the  company. 

II.  For  Private  Service,  applicable  to  consumers  in  all  mu- 
nicipalities. 

A — Fixed  Service  Charges,  applicable  to  all  consumers  except 
as  provided  under  III.  (Includes  no  charge  for  water  con- 
sumed.) 

(1)  Private  Fire  Service  will  be  metered  in  all  cases  at  the 
curb  of  street  line  or  at  such  other  suitable  place  as  may  be 
agreed  upon  that  will  cover  all  possible  connections  to  be  taken 
oflF  the  lines.  The  size  of  connection  shall  in  no  case  exceed  6 
inches  in  diameter  except  by  special  agreement,  and  then  not 
unless  the  supptying  main  is  at  least  2  inches  greater  in  diameter 
than  the  connection  desired.  Hydrants  or  sprinkler  connections 
as  well  as  other  pipes  for  any  use  of  water,  not  inconsistent  with 
the  company's  rules,  may  be  connected  to  such  pipes  by  the  con- 
sumer at  his  own  expense,  but  only  upon  the  outlet  side  of  the 
meter  to  be  set  by  the  company.  When  a  service  pipe  of  4  inches 
in  diameter  or  larger  is  installed,  and  request  therefor  is  made 
at  that  time  upon  the  grounds  that  the  connection  is  to  be  used 
in  part  for  Fire  Service,  a  by-pass  around  the  meter  wiD  be  in- 
stalled, the  same  to  be  opened  in  case  of  fire,  and,  in  the  presence 
of  a  representative  of  the  company,  at  other  reasonable  times,  for 
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testing  purposes.  No  charge  will  be  made  for  water  so  used 
during  the  time  the  by-pass  is  open  for  an  actual  fire  or  during 
a  test  made  in  the  presence  of  a  representative  of  the  wat^r  com- 
pany. The  charges  for  Private  Fire  Service  will  be  the  same 
as  in  the  following  paragraphs  (2)  and  B. 

(2)  Connections  for  Domestic  and  Manufacturing  Purposes, 
Public  Buildings  and  Similar  Uses: 

A.  A  fixed  charge  will  be  made  to  each  consumer  for  each 
meter  based  upon  the  size  of  meter  or  connection  used  as  follows : 


f  inch  meter 
I  inch  meter 

1  inch  meter 
li  inch  meter 

2  inch  meter 

3  inch  meter 

4  inch  meter 
6    inch  meter 


Per  Year. 

Per  Quarter. 

$4.00 

$l.f>0 

7.00 

1.75 

14.00 

3.50 

36.00 

0.00 

48.00 

12.00 

116.00 

29.00 

168.00 

42.00 

316.00 

79.00 

The  service  charge  shall  be  payable  in  advance,  the  annual 
amount  for  seasonal  customers  and  in  quarterly  instalments  for 
the  all-year-round  customers. 

B.  Consumption  Charges  applicable  to  all  consumers. 

These  charges  are  in  addition  to  the  fixed  service  charge  set 
forth  above  in  II.  A  (1)  and  (2).  All  water  supplied  through 
meter  or  by  quantity,  estimated  or  otherwise*  ascertained,  shall 
be  charged  to  each  consumer  and  shall  be  payable  on  the  last  day 
of  the  quarterly  period  in  accordance  with  the  following  schedule 
of  rates: 

1st.  For  the  first  10,000  gallons  used  in  the  quarter,  21.0  cents 
per  thousand  gallons. 

2nd.  For  the  excess  over  10,000  gallons  and  up  to  and  includ- 
ing 25,000  gallons  in  the  quarter,  18  cents  per  thousand  gallons. 

3rd.  For  the  excess  over  25,000  gallons  and  up  to  and  includ- 
ing «50,000  gallons  in  the  quarter,  14  cents  per  thousand  gallons. 

4th.  For  the  excess  over  50,000  gallons  used  in  the  quarter, 
11  cents  per  thousand  gallons. 

Service  lines,  all  connections,  and  meters  shall  be  installed  and 
maintained  in  accordance  with  the  rules,  regulations,  and  recom- 
mendations promulgated  by  this  Board. 

The  schedule  of  rates  as  herein  determined  to  be  reasonable 
P.U.R.1919E. 
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may  be  filed  with  the  Board  and  become  effective  August  8, 
1919. 

Board  of  Public  Utility  Commissioners,  John  W.  Slocum, 
President;  Alfred  S.  March,  George  F.  Wright,  Harry  L,  Ejought^ 
and  Andrew  Gaul,  Jr.,  Commissioner. 


VIRGINIA  SUPR£M£  COURT  OF  APPXL^kLS. 

VIBGINIA-WESTEBN  POWBB  COMPANY 

V. 

COMMONWEALTH  EX  EEL.  CITY  OF  CLIFTON  FOBfrB 

et  al. 
(—  Va.  — ,  99  S.  E.  723.) 

Rates  ^'  Jurisdiction  of  municipalities. 

1.  Under  §§  124  and  126  of  the  Virginia  Constitution  of  1902.  and 
subsequent  statutes,  unlimited  powers  were  conferred  upon  municipali* 
ties  to  fix  utility  rates  by  franchise  contracts  during  tbe  franchise  term; 
and  such  contracts  are  therefore  binding  until  modified  by  the  consent 
of  both  parties. 

Constitutional  law  —  Impairment  of  contract  —  Franchise  rate. 

2.  A  state  cannot,  by  withdrawing  from  municipal  corporations  the 
power  to  fix  utility  rates  by  a  franchise  contract,  impair  the  obligations 
of  contracts  made  by  municipalities  before  such  power  was  taken  away. 

Rates  —  Contracts  —  Bower  of  munieipalities, 

3.  There  is  no  difference  between  the  power  of  a  municipality  to 
make  a  rate  contract  binding  on  public  utility  companies  with  respect 
to  consumers  by  franchise  provisions,  and  the  power  to  make  a  binding 
contract  with  respect  to  rates  to  be  charged  the  municipality  itself  for 
service  received  by  it. 

Constitutional    law  —  Franchise    contracts  ^  Surrender    of   police 
power. 

4.  The  right  of  the  legislature  to  authorise  a  municipality  to  make 
a  binding  franchise  contract,  expressly  permitted  by  §  125  of  the  Vir- 
ginia Cbnstitution,  is  not  affected  by  §  164  of  the  Constitution,  declar- 
ing that  the  right  of  regulation  and  control  of  common  carriers  oi 
public  service  corporations  shall  never  be  surrendered  or  abridged. 


Constitutional  law  —  Police  pouter  ^  Bates. 

Discussion  of  rate  making  as  exercise  of  police  power,  p.  775. 
Bates  —  Contracts  —  Power  of  munidpalities. 

Discussion  of  power  of  municipalities  to  make  binding  rate  con- 
tracts, p.  775. 

[June  12,  1919.] 
P.U.R.1919E. 
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Appeal  from  orders  of  the  Virginia  State  Corporation  Com- 
mission on  a  complaint  by  the  Commonwealth  of  Virginia  on 
relation  of  the  city  of  Clifton  Forge  against  the  Virginia  West- 
ern Power  Company  in  which  the  Commission  refused  to  approve 
a  schedule  of  rates  on  the  ground  of  lack  of  jurisdiction;  ordei-s 
affirmed  in  part. 

The  above-entitled  cases  are  separate  appeals  from  a  similar 
order  of  the  State  Corporation  Commission,  in  each  case  refus- 
ing to  approve  the  schedule  of  rates  hereinafter  mentioned  so 
far  as  they  apply  to  services  within  the  corporate  limits  of  t^ 
cities  and  towns  which  are  the  defendants  in  error  before  us, 
on  the  ground  that,  such  rates  being  in  excess  of  those  agreed 
upon  in  the  franchises  hereinafter  mentioned,  the  Commission 
is  without  authority  or  jurisdiction  to  approve  of  them. 

The  plaintiff  in  error,  the  Virginia-Western  Power  Com- 
pany (hereinafter  designated  as  such,  or  as  the  company),  is  a 
public  service  corporation,  and  operates  a  public  utility,  as  de- 
fined by  statute,  and,  in  the  operation  of  such  utility,  the  com- 
pany generates  and  furnishes  electric  current  to  its  customers 
for  light,  power,  and  heating  purposes.  It  has  for  some  years 
been  furnishing  electric  current  to  the  public  as  its  customers, 
within  the  corporate  limits  of  the  defendant  in  error  cities  and 
towns,  at  rates  of  charges  fixed  for  the  respective  franchise 
periods  by  the  respective  franchises  giving  the  authority  to  do 
such  business  in  such  municipalities  to  the  extent  that  such  rates 
of  charges  are  fixed  at  all  by  such  franchises,  ^one  of  such 
franchises  fixes  any  rates  of  charges  for  such  current  for  heating 
purposes.  In  Clifton  Forge  the  maximum  rates  of  charges  to 
the  customers  aforesaid  therein,  other  than  the  municipality, 
for  said  current,  are  fixed  by  the  franchise  for  lighting  purposes 
only.  In  Buena  Vista,  Covington,  and  Lexington  the  rates  of 
charges  to  said  customers,  other  than  the  municipalities,  for  such 
current,  are  fixed  by  the  franchises  for  lighting  and  power  pur- 
poses only,  maximum  rates  being  so  fixed  in  Buena  Vista,  maxi- 
mum and  minimum  rates  in  Lexington,  and  specific  and  mini- 
mum rates  in  Covington.  Such  rates  of  charges  as  are  fixed  by 
the  franchises  purport  to  be  irrevocably  fixed  thereby  for  the 
whole  period  of  the  respective  franchises,  and  none  of  such  per- 
iods have  yet  expired. 
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None  of  the  defendants  in  error  have  any  provisions  in  lieir 
charters  which  are  claimed  to  give  any  municipal  authority  on 
the  subject  of  irrevocably  fixing  the  rates  aforesaid  during  the 
whole  franchise  period,  except  the  town  of  Lexington.  That  has 
in  its  charter  the  following  provision :  ^^  .  .  But  no  company 
shall  occupy,  with  its  works  or  any  appurtenances  thereof,  the 
streets,  sidewalks,  or  alleys  of  the  town,  without  the  consent  of 
the  mayor  and  council,  duly  entered  upon  its  records." 

The  franchises  aforesaid  were  all  granted  after  the  sections 
of  the  Constitution  of  Virginia  of  1902  and  the  statutes  present 
ly  to  be  referred  to  and  quoted  went  into  effect. 

Sections  124  and  125  of  said  Constitution,  so  far  as  material, 
provide  as  follows: 

'^Sec.  124.  Consent  of  Corporate  Anihorities  Necessary  to 
Use  of  Streets  J  Alley Sj  or  Piiblic  Orownds  by  Certain  Companies 
or  Persons. — No  .  .  .  electric  heating,  electric  light  or  pow- 
er ..  .  company,  nor  any  corporation,  association,  person 
or  partnership,  engaged  in  these  or  like  enterprises,  shall  be  per- 
mitted to  use  the  streets,  alleys,  or  public  grounds  of  a  city  or 
town  without  the  previous  consent  of  the  corporate  authorities 
of  such  city  or  town. 

^'Sec.  125.  Sale  of  Corporate  Property  amd  Granting  of  Fran- 
chises by  Cities  and  Towns. — The  rights  of  no  city  or  town  in 
and  to  its  .  .  .  streets,  avenues,  parks,  bridges,  and  other 
public  places,  and  its  gas,  .  .  .  and  electric  works  shall  be 
sold  except  by  an  ordinance  or  resolution  passed  by  a  recorded 
affirmative  vote  of  three  fourths  of  all  the  members  elected  to 
the  council,  or  to  each  branch  thereof  when  there  are  two,  and 
under  such  other  restrictions  as  may  be  imposed  by  law ;  .  .  . 
no  franchise  .  .  .  shall  be  granted  for  a  longer  period  than 
thirty  years.  Before  granting  any  such  franchise  or  privilege 
for  a  term  of  years,  except  for  a  trunk  railway,  the  municipality 
shall  first,  after  due  advertisement,  receive  bids  therefor  pub- 
licly, in  such  manner  as  may  be  provided  by  law,  and  shall  then 
act  as  may  be  required  by  law.  .  .  .  Evertj  such  grant  shall 
.  .  .  make  adequate  provision  by  way  of  forfeiture  of  the 
grant,  or  otherwise,  to  secure  efficiency  of  public  service  at  rea- 
sonable rates,  wnd  the  m/ximienance  of  the' property  in  good  order 

throughout  the  term  of  the  grant.     Nothing  herein  contained 
P.U.R.1919E. 
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shall  be  construed  as  preventing  the  general  assembly  from  p7'e' 
scribing  additional  restrictions,  on  the  powers  of  cities  and  towns 
in  graniing  franchises  •  •  •  or  as  repealing  any  additional 
restrictions  now  required  in  relation  thereto  in  any  existing 
municipal  charter."  (Italics  supplied  in  the  body  of  the  last 
section  quoted.) 

Section  156  (b)  of  said  Constitution  confers  upon  the  State 
Corporation  Commission  the  power  and  duty  of  supervising,  reg- 
ulating,  and  controlling  certain  corporations,  as  to  which  it  is 
provided  that  "the  authority  of  the  Commission  .  .  .  shall  be 
paramount,"  but  electric  light  and  power  companies  are  not 
among  such  corporations.  As  to  such  last-named  companies,  how- 
ever, it  is  provided  in  this  section  of  the  Constitution  that  the 
authority  of  the  State  Corporation  Conamission  "to  prescribe  any 
other  rules,  regulations,  or  requirements  .  .  .  shall  be  subject 
to  the  superior  authority  of  the  general  assembly  to  legislate  there- 
on by  general  laws :  Provided,  however,  that  nothing  in  this  sec- 
tion shall  impair  the  right  which  has  heretofore  been,  or  may  here- 
after be,  conferred  by  law  upon  the  authorities  of  any  city,  town 
or  county  to  prescribe  rules,  regulations  or  rates  o.f  charge  to  be 
observed  by  any  public  service  corporation  in  connection  with  any 
services  performed  by  it  under  a  municipal  or  county  franchise 
granted  by  such  city,  town  or  county,  so  far  as  such  service  may 
be  wholly  within  the  limits  of  the  city,  town  or  county  granting 
the  franchise.    ..."    (Italics  supplied.) 

Section  156  (c)  of  the  said  Constitution,  so  far  as  material, 
provides  in  respect  to  the  State  Corporation  Commission  as  fol- 
lows :  "  .  .  .  The  Commission  may  be  vested  with  such  addi- 
tional powers  and  charged  with  such  other  duties  (not  inconsist- 
ent with  this  Constitution)  as  may  be  prescribed  by  law,  in  con- 
nection with  the  visitation,  regulation  or  control  of  corporations, 
or  with  the  prescribing  and  enforcing  of  rates  and  charges  to  be 
observed  in  the  conduct  of  any  business  where  the  state  has  the 
right  to  prescribe  the  rates  and  charges  in  connection  therewith." 
(Italics  supplied.) 

Subsequent  to  the  going  into  effect  of  the  Constitution  the  stat- 
utes contained  in  1  Pollard's  Code  (Va.)  1904,  §§  1088d,  1088e, 
and  1033f,  were  enacted. 

P.U.R.1919E.  49 
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Section  1033d  is  precisely  in  the  same  language  as  §  124  of  the 
Constitution  above  quoted. 

Section  1033e  is  predisely  in  the  same  language  as  §  125  of  the 
Constitution,  above  quoted,  except  that  the  words,  ^'by  the  follow- 
ing section,"  are  substituted  for  the  words,  ^Tby  law,"  in  that  part 
of  such  section  of  the  Constitution  which  has  reference  to  the  man- 
ner in  which  the  bids  for  the  franchise  shall  be  received,  and  the 
following  sentence  is  substituted  for  the  last  sentence  of  such  sec- 
tion of  the  Constitution,  namely:  'Nothing  herein  contained 
shall  be  construed  as  repealing  any  additional  restriction  now  re- 
quired in  any  existing  municipal  charter,  in  relation  to  the  pow- 
ers of  cities  and  towns  in  granting  franchises." 

Section  1033f  provides  that  the  ordinance  proposing  to  make 
the  grant  of  the  franchise,  after  its  terms  have  been  fixed  upon, 
shall  be  advertised.  It  also  provides  for  the  manner  of  advertis- 
ing, receiving,  and  acting  on  the  bids  for  the  franchise,  and  that 
"the  highest  and  best  bid"  shall  be  accepted,  and  that  the  ordi- 
nance granting  the  franchise  shall  be  enacted  "as  advertised,  with- 
out substantial  variation,  except  as  to  the  insertion  of  the  name  of 
the  accepted  bidder,"  with  the  power  in  the  municipal  authorities, 
however,  "to  reject  a  higher  and  accept  a  lower  bid"  if  of  opinion 
that  "some  reason  affecting  the  interest  of  the  city  or  town  makes 
it  advisable  so  to  do."  Such  statute  also  provides  that  "no  amend- 
ment that  releases  the  grantee,  or  his  assignee,  from  the  perform- 
ance of  any  duty  required  by  the  ordinance  granting  the  franchise, 
or  that  authorizes  an  increase  in  the  charges  to  be  made  by  such 
giMntee  or  assignee,  for  the  use  by  the  public  of  the  benefits  of  such 
franchise,  shall  be  granted  unless  and  until  notice  of  such  pro- 
posed amendment  shall  be  given  to  the  public"  by  certain  adver- 
tisement prescribed  in  the  statute.     (Italics  supplied.) 

Such  statute  also  contains  the  following  provisions  to  secure 
the  compliance  both  of  the  grantor  and  the  grantee  of  the  franchise 
with  their  obligations  in  the  premises,  namely:  The  grantee  is 
required  to  "execute  a  bond  with  good  and  sufficient  security,  in 
favor  of  the  city  or  town,  in  such  sum  as  said  city  or  tovm  shall 
determine,  conditioned  upon  the  constructing  and  putting  into 
operation  and  maintaining  the  plant  or  plants  provided  for  in  the 
franchise,  right,  or  privilege  granted." 

And  it  is  further  provided  that  "the  corporation  courts  of  the 
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cities  and  the  circuit  courts  of  the  counties  in  which  the  towns 
may  be  situated  shall  have  jurisdiction  by  mandamus  ...  to 
enforce  compliance  by  said  citiea  or  toivns  and  by  all  grantees  of 
franchises,  .  .  .  luilh  all  the  terms  and  contracts  and  obliga- 
Hans  of  either  party,  as  continued  in  franchises."  (Italics  sup- 
plied.) 

Such  was  the  constitutional  and  statute  law  of  the  state  when 
the  franchises  in  question  were  granted.  And  such  is  the  author- 
ity upon  which  is  based  the  action  of  the  municipalities  aforesaid 
on  the  subject  of  fixing  irrevocably  during  the  whole  periods  cov- 
ered by  said  franchises  the  rates  of  charges  aforesaid. 

The  franchises  were  granted  in  accordance  with  said  constitu- 
tional and  statute  law.  They  contained  provisions  purporting  to 
fix  said  rates  of  charges  as  aforesaid  irrevocably  during  the  whole 
periods  covered  by  the  franchises  respectively.  The  franchises 
with  such  provisions  therein  were  accepted  and  acted  upon  by  the 
grantees  thereof,  the  said  plaintiff  in  error  company  and  its 
predecessors,  for  a  number  of  years. 

Subsequently  the  general  assembly  (by  Acts  1914,  pp.  673  et 
seq.)  enacted  a  statute  which  purports  to  confer  upon  the  State 
Corporation  Commission  the  authority,  as  it  is  claimed  by  the 
plaintifF  in  error,  to  regulate  and  change  such  rates  of  charges  as 
those  above  mentioned,  although  purporting  to  be  irrevocably  fixed 
by  the  franchises  aforesaid  during  the  respective  periods  covered 
by  such  franchises.  The  Commission  is  given  no  jurisdiction, 
however,  over  rates  charged  the  municipalities  themselves  for 
electric  current.  Such  statute^  among  other  things,  provides  that 
every  such  corporation  as  the  plaintiff  in  error  shall  file  with  the 
State  Corporation  Conmiission  schedules  showing  rates  and 
charges  made  by  it,  and  further,  among  other  things,  provides, 
so  far  as  material,  in  §  7  thereof,  as  follows : 

"7.  Commission  to  Fix  Bates  and  Begvlaiions. — ^If  upon  in- 
vestigation the  rates  .  .  .  charges,  schedules  ...  of  any 
public  utility  operating  in  this  state  shall  be  found  to  be  unjust, 
unreasonable,  insufficient  .  .  .  the  State  Corporation  Commis- 
sion shall  have  power  to  fix  and  order  substituted  therefor  such 
rate  or  rates  •  •  •  charges  or  schedules  as  shall  be  just  and  rea- 
sonable.   .    •    • '' 

And  §  8  of  such  statute,  so  far  as  material,  provides  as  follows : 
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^* .  .  .  The  provisionfl  of  the  Code  of  Virginia  shall  apply  to  the 
companies  included  herein,  and  whenever  the  two  are  inconsistent, 
the  law  as  embraced  in  the  Code  shall  prevail/' 

The  above-mentioned  statutes,  §§  1033d,  1033e,  and  1033f, 
were  provisions  of  Pollard's  Code  of  Virginia  of  1904,  as  afore- 
said, when  said  Act  of  1914  was  passed  and  also  when  it  went  into 
eflFect, 

Subsequently,  to  wit,  on  March  18, 1918,  the  said  company  filed 
with  the  State  Corporation  Commission  a  schedule  showing  the 
rates  of  charges  proposed  to  be  made  by  it  for  furnishing  electric 
current  to  the  public,  its  customers,  in  all  municipalities  and 
rural  sections  served  by  it  in  Virginia  (which  municipalities 
include  the  cities  and  towns  who  are  the  defendants  in  error), 
such  rates  to  be  effective  April  1, 1918,  and  superseding  all  rate9 
theretofore  in  effect. 

Such  schedule  contains  uniform  rates  of  charges  for  electric 
current  for  heating,  lighting,  and  power  in  municipalities^  Such 
rates  for  lighting  are  in  excess  of  the  rates  therefor  allowed  by  the 
charters  granted  by  all  of  the  defendants  in  error.  Such  rates  for 
power  are  in  excess  of  the  rates  allowed  by  the  charters  granted  by 
Buena  Vista,  Covington,  and  Lexington.  The  other  rates  named 
in  such  schedule  are  not  in  conflict  with  the  franchises  aforesaid. 

The  issues  in  the  cases  before  us  arose  upon  separate  petitions, 
filed  by  the  defendants  in  error  in  the  name  of  the  commonwealth 
at  their  relation  on  and  before  April  1,  1918,  and  before  the 
State  Corporation  Commission  made  any  investigation  or  took 
any  action  on  said  schedule,  and  upon  the  separate  answers  of  the 
said  company  to  such  petitions.  The  answers  raise  no  issues  of 
fact  except  in  the  Clifton  Forge  Case.  In  that  case  the  answer 
alleges  that  the  company  is  not  furnishing  electric  current  to  the 
public  throughout  the  corporate  limits  under  the  franchise 
granted  by  the  city,  but  that  in  about  one  half  of  such  territory  it 
is  furnishing  such  current  in  the  exercise  of  another  right  so  to  do. 
That  issue  of  fact  was  not  passed  upon  by  the  State  Corporation 
Commission  and  is  not  involved  before  us  on  appeal. 

Appearances :  F.  W.  King,  of  Clifton  Forge,  and  J.  M.  Perry, 
of  Staunton,  for  appellant ;  O.  B.  Harvey  and  John  W,  Bear,  both 
of  Clifton  Forge,  for  appellee  city  of  Clifton  Forge;  H.  S.  Rucker 
of  Buena  Virta,  for  appellee  city  of  Buena  Vista ;  R.  C.  Stokes,  of 
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Covington,  for  appellee  town  of  Covington ;  Frank  Moore  and  O. 
O.  Jackson,  both  of  Lexington,  for  appellee  town  of  Lexington. 

Sims,  J.  (after  stating  the  facts  as  above) :  The  assignments 
of  error  raise  the  questions  which  will  be  passed  upon  in  their 
order  as  considered  below. 

The  controlling  question  in  the  cases  before  us  is  this : 

[1]  Were  the  municipalities  (the  defendants  in  error),  in  the 
granting  of  the  franchises  involved  in  these  cases,  expressly  vested 
at  the  time  of  the  granting  thereof  with  unlimited  authority  to 
contract  with  the  grantee  of  such  franchises  on  the  subject  of  fix- 
ing the  rates  which  might  be  charged  for  the  services  rendered  the 
public  thereunder  during  the  whole  of  the  franchise  periods  ? 

If  so,  because  of  article  1,  §  10,  of  the  Constitution  of  the 
United  States,  which  prevents  the  impairment  of  the  obligation  of 
contracts,  it  is  firmly  settled  that  the  rates  as  fixed  in  the  fran- 
chises are  irrevocable  during  the  franchise  periods,  without  the 
consent  of  the  municipality,  as  well  as  of  the  holder  of  the  fran- 
chise, to  a  change.  Detroit  v.  Detroit  Citizens'  Street  R.  Co.  184 
TJ.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct.  Eep.  410;  New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  &  H.  P.  &  Mfg.  Co.  115  U.  S. 
650,  29  L.  ed.  616,  6  Sup.  Ct.  Rep.  252;  New  Orleans  Water- 
works Co.  V.  Rivers,  115  TJ.  S.  674,  29  L.  ed.  525,  6  Sup.  Ct.  Rep. 
273 ;  St.  Tammany  Waterworks  Co.  v.  New  Orleans  Waterworks 
Co.  120  U.  S.  64,  30  L.  ed.  563,  7  Sup.  Ct.  Rep.  405;  Walla 
Walla  V.  Walla  Walla  Water  Co.  172  U.  S.  1,  43  L.  ed.  341, 
19  Sup.  Ct.  Rep.  77;  Cleveland  v.  Cleveland  City  R.  Co.  194  U. 
S.  617,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep.  756 ;  Cleveland  v.  Cleve- 
land Electric  R.  Co.  201  U.  S.  629,  50  L.  ed.  854,  26  Sup.  Ct. 
Eep.  613 ;  Los  Angeles  v.  Los  Angeles  City  Water  Co,  177  U.  S. 
658,  44  L.  ed.  886,  20  Sup.  Ct.  Eep.  736;  Omaha  Water  Co.  v. 
Omaha,  12  L.R.A.(N.S.)  736,  77  C.  C.  A.  267,  147  Fed.  1,  8 
Ann.  Cas.  614;  Boerth  v.  Detroit  City  Gas  Co.  152  Mich.  654, 18 
•L.R.A.(N.S.)  1197,' 116  N.  W.  628;  Pacific  R.  Co.  v.  Leaven- 
worth, 1  Dill.  393,  Fed.  Cas.  No.  10,649 ;  Northern  C.  R.  Co.  v. 
Baltimore,  21  Md.  93 ;  Clarksburg  Electric  Light  Co.  v.  Clarks- 
burg, 50  L.R.A.  142,  and  note,  47  W.  Va.  739,  35  S.  E-  994; 
Louisville  Home  Teleph.  Co.  v.  Louisville,  130  Ky.  611,  113  S. 
W.  859 ;  Southampton  v.  Jessup,  162  N.  Y.  122,  56  N.  E.  538 ; 
McQuillin,  Mun.  Corp.  §§  1733,  1738,  1739;  Columbus  R.  Pow- 
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er  &  Light  Co.  v.  Columbus,  249  U.  S.  399,  68  L.  ecL  669,  P.U.K. 
1919D,  239,  39  Sup.  Ct.  Eep.  349. 

As  said  by  the  Supreme  Court  in  the  ease  of  Detroit  v.  Detroit 
Citizens'  Street  R.  Co.  supra,  on  the  subject  of  the  authority  of 
municipalities  to  make  an  irrevocable  franchise  contract  fixing 
rates  of  charges  of  a  street  railway  company :  "There  can  be  no 
question  in  this  court  as  to  the  competency  of  a  state  legislature, 
unless  prohibited  by  constitutional  provisions,  to  authorize  a 
municipal  corporation  to  contract  with  a  street  railway  company 
as  to  the  rates  of  fare,  and  so  to  bind  during  the  specified  period 
any  future  common  council  from  altering  or  in  any  way  interfer- 
ing with  such  contract" — citing  a  number  of  the  above-cited  Su- 
preme Court  cases. 

In  N"ew  Orleans  Waterworks  Co.  v.  Eivers,  supra,  115  TJ.  S. 
674,  29  L.  ed.  625,  6  Sup.  Ct.  Rep.  273,  it  was  held  that  a  fran- 
chise allowing  the  company  to  fix  water  rates,  but  subject  to  the 
condition  that  its  net  profits  should  not  exceed  a  certain  per  cent, 
was  a  contract  protected  by  the  Federal  Constitution  which  the 
state  itself  could  not  impair  by  revoking  it,  even  though  the  revo- 
cation was  attempted  by  the  state  Constitution  adopted  after  the 
grant  of  the  franchise  and  its  acceptance  by  the  grantee  of  it  and 
action  by  the  latter  thereunder  in  performance  of  the  contract. 
To  the  same  effect  are  the  cases  of  St.  Tammany  Waterworks  Co. 
V.  New  Orleans  Waterworks  Co.  120  TT.  S.  64,  30  L.  ed.  563,  7 
Sup.  Ct.  Rep.  405,  and  Xew  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  516,  6  Sup. 
Ct.  Rep.  252,  supra. 

As  said  in  Walla  WaUa  v.  Walla  Walla  Water  Co.  172  U.  S.  9, 
43  L.  ed.  at  page  345,  19  Sup.  Ct.  Rep.  77,  supra :  "This  court 
has  too  often  decided  for  the  rule  to  be  now  questioned  that  the 
grant  of  a  right  to  supply  gas  or  water  to  a  municipality  and  its 
inhabitants  through  pipes  and  mains  laid  in  the  streets,  upon  con- 
dition of  the  performance  of  its  service  by  the  grantee,  is  the  grant 
of  a  franchise  vested  in  the  state,  in  consideration  of  the  perform- 
ance of  a  public  service,  and,  after  performance  by  the  grantee, 
is  a  contract  protected  by  the  Constitution  of  the  United  States 
against  state  legislation  to  impair  it,'' — citing  a  number  of  cases. 

And  it  is  true,  as  also  said  in  substance  in  the  case  last  cited, 
that  the  principle  involved  is  the  same  whether  the  franchise  is 
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granted  directly  by  the  state  or  by  a  municipality  authorized  by 
tlie  state  to  do  so,  provided  the  authority  is  expressly  conferred 
upon  the  municipality. 

It  is  said,  in  substancci  in  Los  Angeles  v.  Los  Angeles  City  Wa- 
ter Co.  177  U.  S-  569,  44  L.  ed.  at  page  892,  20  Sup,  Ct.  Rep. 
736,  supra:  It  cannot  be  contended  that  it  is  not  competent  for 
tke  state  to  give  municipalities  the  power  to  bind  the  state,  so  that 
such  a  contract  cannot  be  revoked  by  the  state  after  it  has  been 
entered  into  by  the  municipality  by  granting  the  franchise,  and 
the  grantee  thereof  has  accepted  and  entered  upon  part  perform- 
ance of  the  contract  under  the  franchise. 

As  said  by  the  Supreme  Court  in  the  very  recent  case  of  Colum- 
bus R.  Power  &  Light  Co.  v.  Columbus,  supra:  "That  a  city, 
acting  under  state  authority,  may,  in  matters  of  proprietary  right, 
make  binding  contracts  of  the  nature  contained  in  these  ordi- 
nances, is  well  established  by  the  adjudications  of  this  court." 
And,  as  is  said  by  the  Supreme  Court  in  Home  Teleph.  &  Teleg. 
Co.  V-  Los  Angeles,  211  U.  S.  266,  53  L.  ed  176,  29  Sup.  Ct.  Rep. 
50 :  "It  has  been  settled  by  this  court  that  the  state  may  author- 
ize one  of  its  municipal  corporations  to  establish  by  an  inviolable 
contract  the  rates  to  be  charged  by  a  pubUc  service  corporation 
(or  natural  person)  for  a  definite  term,  •  •  •  and  that  the 
effect  of  such  a  contract  is  to  suspend,  during  the  life  of  the  con* 
tract,  the  governmental  power  of  fixing  and  regulating  rates," — 
citing  cases. 

It  is  true  that  the  power  to  fix  and  regulate  rates  of  charges  for 
a  public  service,  just  as  is  the  power  to  tax  or  to  exempt  from 
taxation,  is  a  police  power,  which  is  an  attribute  of  sovereignty  in- 
herent in  the  state.  And  the  rule  is  inflexible  that  municipalities 
have  no  inherent  powers  in  such  matters.  In  matters  concerning 
the  police  power  municipalities  cannot  exceed  the  authority  dele- 
gated to  them.  They  can  exercise  such  power  only  when  they 
have  been  authorized  so  to  do  by  the  state  by  constitutional  ordi- 
nance, or  statutory  enactment,  and  even  then  only  to  the  extent 
they  may  be  thus  expressly  authorized.  Especially  is  the  power  to 
regulate  such  rates  considered,  normally,  to  be  a  continuing  power 
to  meet  changing  conditions  of  the  future  which  cannot  be  fore- 
seen* A  wise  public  policy  requires  that  such  power  should,  as  a 
roley  be  reserved  unfettered  that  it  may  be  exercised  in  adjusting 

P.UJL1919E. 


Digiti: 


zed  by  Google 


776  VIRGINIA  SUPREME  (X)URT  OF  APPEALS. 

rates  from  time  to  time  as  may  be  fair  and  reasonable  in  the  inters 
est  of  the  public  amidst  varying  conditions  as  they  arise.  The 
longer  the  future  period  to  be  covered  the  more  imperative  the 
need  for  such  a  safeguard ;  for  the  human  vision  of  coming  events 
is  not  far-reaching.  For  short  periods  the  fixing  of  rates  by  con- 
tract may  be  for  the  best  interest  of  the  public,  but  that  method  is 
not  favored  in  the  law.  For  this  reason  the  abrogation  of  such 
continuing  power  is  never  to  be  presumed.  The  purpose  on  the 
part  of  the  state  to  abrogate  it  or  to  authorize  a  municipalily  to 
abrogate  it,  even  for  a  limited  time,  as  for  a  term  of  years  which 
may  be  covered  by  a  franchise,  is  never  to  be  assumed,  for  that  is 
an  extinguishment  pro  tarda  of  such  continuing  power  of  govern- 
ment. A  franchise  contract  which  fixes  irrevocably  such  rates  as 
we  are  considering  for  the  period  covered  by  the  franchise,  unless 
a  change  thereof  is  consented  to  both  by  the  grantor  and  grantee  or 
holder  of  the  franchise,  does  extinguish  such  governmental  power 
pro  tanto.  And,  as  is  said  by  the  Supreme  Court  in  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  278,  68  L.  ed.  at 
page  182,  29  Sup.  Ct.  Rep.  50,  supra :  "For  the  very  reason  that 
such  a  contract  has  the  effect  of  extinguishing  pro  tanto  an  un- 
doubted power  of  government,  both  its  existence  and  the  authority 
to  make  it  must  clearly  and  unmistakably  appear,  and  all  doubts 
must  be  resolved  in  favor  of  the  continuance  of  the  power," — 
citing  numerous  cases. 

The  authorities  cited  and  relied  on  by  the  plaintiff  in  error,  the 
said  company,  are  very  numerous,  but  they  have  all  been  carefully 
considered,  and  the  holding  of  none  of  them  goes  beyond  what  is 
said  in  the  next  preceding  paragraph.  They  cover  cases  arising 
imder  many  different  statutory  provisions,  so  many  indeed  as  to 
render  it  impracticable  to  discuss  such  cases  in  detail  in  this 
opinion  with  any  profit,  since  the  distinguishing  features  of  the 
various  statutes  would  have  to  be  developed  in  order  to  render 
such  discussion  at  all  helpful  to  a  dearer  view  of  the  issues  in- 
volved. Those  authorities  are  as  follows:  Milwaukee  Electric 
R.  &  Light  Co.  V.  Railroad  Commission,  288  U.  S.  179,  180,  59 
L.  ed.  1259,  1260,  P.U.R.1915D,  691,  86  Sup.  Ct.  Rep.  820; 
Woodbum  v.  Public  Service  Commission,  82  Or.  114,  L.E.A. 
1917C,  98,  P.U.R.1917B,  967,  161  Pac  398;  Benwood  v.  Pub- 
lic Service  Commission,  76  W.  Va.  127,  L.R.A.1916C,  261,  88  S. 
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E.  295;  Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U.  S. 
271,  273,  63  L.  ed.  181,  182,  29  Sup.  Ct.  Rep.  60,  supra;  Mani- 
towoc V.  Manitowoc  &  N.  Traction  Co.  145  Wis.  13, 140  Am.  St. 
Rep.  1056,  129  N.  W.  980;  Louisville  &  jST.  R.  Co.  v.  Mottley, 
219  U.  S.  467,  56  L.  ed.  297,  84  L.R.A.(X.S.)  671,  31  Sup.  Ct. 
Rep.  265 ;  Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Com- 
mission, 142  Ga.  841,  L.R.A.1916E,  868,  83  S.  E.  946;  Yeatman 
V.  Towers,  126  Md.  518,  P.U.R.1916E,  811,  95  Atl.  168;  Min- 
neapolis, St  P.  &  S.  Sta  M.  R.  Co.  v.  Menasha  Wooden  Ware  Co. 
169  Wis.  130,  L.R.A.1915E,  732,  150  K  W.  411;  State  ex 
reL  Webster  v.  Superior  Ct.  67  Wash.  37,  L.R.A.1915C,  287, 120 
Pac  861,  Ann.  Cas.  1913D,  78 ;  Union  Dry  Goods  Co.  v.  Georgia 
Pub.  Service  Corp.  248  U.  S.  372,  68  L.  ed.  309,  —  A.L.R.— , 
P.U.R1919C,  60,  39  Sup.  Ct.  Rep.  117;  Atlantic  Coast  Electric 
R.  Co.  V.  Public  Utility  Comrs.  —  N.  J.  — ,  —  A.L.R.— ,  P.U.R. 
1919C,  489,  104  Atl.  218;  Portland  v.  Public  Service  Commis- 
sion, 89  Or.  826,  P.U.K1919A,  127,  173  Pac.  1178;  State  ex 
rel.  Seattle  v.  Public  Service  Commission,  103  Wash.  72,  P.U.R. 
1918F,  810,  173  Pa^c.  737;  Monroe  v-  Detroit,  M,  &  L  Short 
Line  R.  Co.  187  Mich.  364,  P.U.R,1916E,  235,  163  N.  W.  669 ; 
Traverse  City  v.  Michigan  R.  Commission,  202  Mich.  575, 
P.U.R.1918F,  762, 168  N.  W.  481 ;  Sandpoint  Water  &  Light  Co, 
v.  Sandpoint^  81  Idaho,  498,  L.R.A.1918F,  1106,  P.U.R.1918F, 
737,  173  Pac.  972 ;  State  ex  rel.  Billings  v.  Billings  Gas  Co.  — 
M-ont.  — ,  P.U.R.1918F,  768,  173  Pac.  799;  State  v.  Public 
Service  Commission,  —  Mo.  — ,  —  A.L.R,— ,  P.U.R.  19 19 A,  363, 
205  S.  W.  36 ;  Salt  Lake  City  v.  Utah  Light  &  Traction  Co.  — 
Utah,  — ,  3  A.L.R.  716,  P.U.R.1918r,  377,  173  Pac.  556;  and- 
People  ex  rel.  South  Glens  Falls  v.  Public  Service  Commission, 
225  N.  T.  216,  P.U.R1919C,  374,  121  K  E.  777.  It  appears 
in  various  ways  in  these  causes  that  the  municipalities  either 
were  not  vested  with  the  power  to  contract,  or,  if  so,  were  not 
vested  with  that  power  unlimited.  And  in  the  cases  of  the  latter 
character  the  limitation  on  such  power,  consisting  in  the  reserva- 
tion of  the  right  of  future  exercise  of  the  power  of  regulation,  is 
disclosed  in  various  ways,  as  where  a  general  state  statute  provid- 
ing for  the  exercise  of  the  continuing  power  of  r^ulation  was  in 
force  at  the  time  of  the  grant  of  the  municipal  power  in  question, 
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or  where  it  otherwise  appears  that  such  reservation  of  such  con- 
tinuing power  was  made.  None  of  these  cases  controvert  the  well- 
established  rule  of  law  above  adverted  to,  namely,  that  if  the  mu- 
nicipality which  gi*ants  a  franchise,  such  as  those  involved  in  the 
cases  before  us,  has  expressly  conferred  upon  it  by  statute  the  un- 
limited power  to  contract  with  the  grantee  of  the  franchise  on  the 
subject  of  fixing  the  rates  which  may  be  charged  for  public  serv- 
ice rendered  thereunder  during  the  franchise  period,  and  the  mu- 
nicipality does  80  contract,  and  the  franchise  is  accepted  by  the 
grantee  of  it,  and  the  grantee  acts  under  it,  the  contract  is  irrevo- 
cable during  its  life  without  the  assent  of  the  municipality,  as 
well  as  of  the  holder  of  the  franchise,  to  a  change  in  rates,  and 
the  rates  cannot  be  changed  in  violation  of  the  franchise  provi- 
sions by  the  consent  of  only  one  party  to  the  franchise  contract 

Most  of  the  cases  last  above  cited  involve  merely  the  construc- 
tion of  municipal  charters  or  other  statutory  authority  of  the  mu- 
nicipalities to  make  the  contract  as  to  rates  in  question ;  and  in 
them  the  contract  as  made  is  either  in  terms  not  irrevocable  du^ 
ing  its  life,  or  the  municipality  has  not  been  plainly  authorized  to 
make  such  a  contract.  Another  circumstance  may  be  mentioned 
in  connection  with  these  cases,  namely,  all  of  them  deal  with  stat- 
utory authority  whete  there  is  no  constitutional  provision  express- 
ly authorizing  municipal  action  or  expressly  contemplating  legis- 
lative enactment  authorizing  municipal  action  in  the  premises. 

In  the  cases  before  us  there  is  no  question  but  that  the  contract 
as  to  rates  as  made  by  the  franchises  mentioned  in  the  statement 
preceding  this  opinion  are  in  their  terms  irrevocable  during  the 
life  of  such  franchises  respectively. 

We  come  then  to  consider  whether  the  constitutional  and  stat- 
utory provisions  quoted  in  the  statement  preceding  this  opinion 
expressly  conferred  upon  the  municipalities  which  are  the  de- 
fendants in  error  the  authority  to  make  the  contracts  involved  in 
these  cases  as  binding  contracts  during  the  periods  in  which  they 
purport  to  be  binding. 

Since  there  is  no  conflict  between  the  statutes,  §§  1033d,  1033e, 
and  1033f,  above  cited  and  quoted,  and  §§  124  and  125  of  the 
Constitution  of  this  state,  it  is  unnecessary  for  us  to  determine 
whether  such  constitutional  provisions  alone  are  snfScient  to  ^ 
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pressly  confer  the  authority  in  question.  We,  in  truth,  have  mere- 
ly to  consider  whether  such  statutes  expressly  confer  such  author- 
ity. But  in  construing  such  statutes  the  fact  that  such  constitu- 
tional provisions  not  only  permit,  but  in  eflFect  are  mandatory  in 
their  requirement  that  the  legislature  must  enact  said  §§  1033e 
and  1033f,  or  at  least  some  statute  on  the  subject,  so  as  to  carry  § 
125  of  the  Constitution  into  effect,  is  illuminating  upon  the  ques- 
tion we  have  under  consideration.  For  we  have  here  not  merely 
legislative  expression  on  the  subject^  but  also  constitutional  ex- 
pression. 

Now  §  124  of  the  Constitution,  and  the  statute  (§  1033d)  in 
the  same  language,  undoubtedly  confer  upon  municipalities  the 
absolute  power  to  prevent  public  utility  corporations,  such  as  the 
plaintiff  in  error  company,  from  doing  business  within  the  munici- 
pality, by  refusal  of  the  consent  mentioned  therein.  This  power 
is  absolute  because  no  limitation  is  imposed  upon  it.  Consequent- 
ly the  municipality  may  impose  any  condition  it  chooses  upon  its 
consent  aforesaid,  however  unreasonable.  It  results  from  this 
that  such  power  includes  the  power  in  municipalities  to  make  a 
stipulation  as  to  what  the  rate  charges  of  the  utility  corporation 
shall  be  during  the  whole  franchise  period,  as  a  condition  upon 
which  the  consent  aforesaid  is  given.  Manitowoc  v.  Manitowoc  & 
N.  Traction  Co.  146  Wis.  13, 140  Am.  St.  Eep.  1056, 129  N.  W. 
925 ;  Salt  Lake  City  v.  Utah  Light  &  Traction  Co.  —  Utah  — , 
8  A.L.R  715,  P.U.R1918F,  877,  173  Pac.  556;  Detroit  v.  Ft. 
Wayne  &  B.  L  R  Co.  95  Mich.  456,  20  L.R.A.  79,  35  Am.  St. 
Rep.  580,  54  N.  W.  958;  Galveston  &  W.  R.  Co.  v.  Gal- 
veston, 90  Tex.  398,  86  L.R.A.  88,  39  S.  W.  96;  Pacific 
R.  Co.  V.  Leavenworth,  1  Dill.  898,  Fed.  Cas.  No.  10,649, 
supra;  Atchison  Street  R.  Co.  v.  Nave,  38  Kan.  744,  5 
Am.  St.  Rep.  800, 17  Paa  587 ;  Northern  C.  R.  Co.  v.  Baltimore, 
21  Md.  98,  supra;  Indianapolis  &  C.  R.  Co.  v.  Lawrenceburg,  34 
Tnd.  804;  Indianola  v.  Gulf,  W.  T.  &  P.  R.  Co.  56  Tex.  594; 
Monroe  v.  Detroit,  M.  &  T.  Short  Line  R.  Co.  148  Mich.  315, 106 
N.  W.  704;  People  ex  rel.  West  Side  Street  R  Co.  v.  Barnard, 
110  N.  Y.  548, 18  N,  E.  854 ;  Clinton  v.  Worcester  Consol.  Street 
R.  Co.  199  Mass.  279,  85  N.  E.  507 ;  Omaha  Water  Co.  v.  Omaha, 
12  L.R.A.(N.8.)  786,  77  C.  C.  A.  267, 147  Fed.  1,  8  Ann.  Cas. 
614,  supra;  Walla  Walla  v.  Walla  Walla  Water  Co.  172  U.  S. 
P.U.R.1019E. 
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1,  43  L.  ed.  341, 19  Sup.  Ct.  Kep.  77,  supra;  Vicksburg  v.  Vicb- 
burg  Waterworks  Co.  202  U.  S.  453,  50  L.  ed.  1102,  26  Sup.  Ct 
Eep.  6G0,  6  Ann.  Cas.  253.  That  this  was  the  intended  effect  of 
§  124  of  our  Constitution  is  placed  beyond  all  question  by  a  read- 
ing of  the  debates  on  sudi  section  in  the  constitutional  convention 
prior  to  its  adoption.  2  Debates  Const.  Convention  1901-02,  pp. 
1960-1985.  And  such  section  of  the  Constitution  is  self-executory 
and  needed  no  subsequent  legislation  to  put  it  into  effect.  More- 
over, it  constitutes  a  limitation  upon  the  legislative  power,  and 
no  subsequent  legislation  could  take  away  or  impair  the  absolute 
power  aforesaid  thus  vested  in  municipalities.  But  such  a  poAver 
is  not  necessarily  to  be  regarded  ajs  a  power  of  contract.  It  is  a 
power  to  impose  conditions  upon  a  consent  of  municipalities  which 
they  have  the  absolute  right  to  withhold  altogether  or  to  grant 
subject  to  such  conditions  as  they  may  arbitrarily  impose,  but  it  is 
not,  strictly  speaking,  a  power  to  contract.  And,  in  view  of  the 
fundamental  considerations  aforesaid  involved  whenever  the 
police  power  of  the  state  is  being  surrendered,  on  principle,  and 
in  accordance  with  the  greater  weight  of  authority  (Pond,  Public 
Utilities,  §§  510  to  523,  citing  Manitowoc  v.  Manitowoc  &  N. 
Traction  Co.  145  Wis.  13,  140  Am.  St.  Eep.  1056,  129  K  W. 
925,  supra),  it  does  not  follow  that,  because  the  power  aforesaid 
has  been  thus  conferred  upon  municipalities  to  make  a  stipulatiou 
as  to  what  the  rate  charges  aforesaid  shall  be  as  a  condition  upon 
which  its  consent  aforesaid  is  given,  such  stipulation  shall  be  re- 
garded as  a  contract  which  shall  as  such  control  the  amount  of 
such  charges  for  the  future  after  the  consent  aforesaid  is  given 
and  the  public  service  is  being  performed.  The  contrary  seems  to 
be  the  prevailing  view  taken  by  the  best-considered  authorities, 
and  that  we  think  is  the  true  view,  unless  a  municipal  power  to 
contract  is  plainly  expressed  as  conferred  by  some  other  constitu- 
tional ordinance  or  legislative  enactment  on  the  subject.  And,  in 
the  absence  of  such  other  plain  expression,  the  continuing  power 
of  the  state  to  supervise  and  regulate  such  rate  charges  for  the 
future,  to  the  end  that  they  may  be  kept  reasonable  and  just  un- 
der changing  conditions,  will  not  be  held  to  have  been  surren- 
dered. Such  continuing  power,  in  such  case,  will  be  held  to  be  re- 
served by  the  state;  whether  dormant  or  already  conferred  for  its 
exercise  upon  some  governmental  agency  of  the  state  is  imma- 
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terial.  If  dormant,  it  may  nevertheless  be  infused  with  life  by 
appropriate  legislation  and  put  into  operation  at  any  time  in  the 
future.  And  in  such  ease  the  initial  rates  fixed  by  the  franchise 
as  a  condition  upon  the  municipal  consent  aforesaid  will  be  taken 
to  have  been  fixed  subject  to  the  reserved  power  of  the  state  to 
regulate  the  rates  in  the  future  as  the  public  welfare  may  demand, 
and  that  status  will  be  taken  to  have  been  so  understood  by  the 
grantee  as  well  as  the  grantor  of  the  franchise.  Therefoi-e,  upon 
the  question  before  us  of  whether  the  state  irrevocably  surrendered 
its  power  of  future  regulation  of  the  rates  named  in  the  particular 
franchises  involved,  we  must  look  to  constitutional  and  legislative 
expressions  on  the  subject  other  than  those  above  considered. 

The  provision  of  the  charter  of  the  town  of  Lexington  quoted 
in  the  statement  preceding  this  opinion  goes  no  farther  than  §  124 
of  the  Constitution  and  §  1033d  of  the  statute  law  aforesaid. 

Section  156  (b)  of  the  Constitution,  referred  to  and  in  part 
quoted  from  in  the  statement  preceding  this  opinion,  does  not  ex 
proprio  vigors  have  the  effect  of  conferring  on  municipalities  the 
authority  to  fix  rates  by  contract.  And  the  saving  provision  there- 
in to  the  effect  that  nothing  in  such  section  shall  impair  the  right 
which  may  theretofore  have  been  or  might  thereafter  be  "con- 
ferred by  law  upon  the  authorities  of  any  city,  town,  or  county  to 
prescribe  rules,  regulations,  or  rates  of  charge  to  be  observed  by 
any  public  service  corporation  in  connection  with  any  services  per- 
formed by  it  under  a  municipal  or  county  franchise,  ..." 
has  reference,  we  think,  to  the  authority  to  regulate  rates,  etc., 
and  not  to  the  fixing  of  rates  irrevocably  by  contract. 

The  general  power  of  regulating  rates  of  public  utility  com- 
panies was  dormant  in  this  state  (Com.  ex  rel.  State  Corp.  Com- 
mission V.  Virginia  Pass.  &  Power  Co.  11  Va.  L.  Reg.  744,  State 
Corp.  Commission  Eep.  for  1905,  p.  152)  until  the  Act  of  1914 
(Acts  1914,  p.  673)  above  mentioned.  There  may  be  some  char- 
ters of  municipalities  in  the  state  granting  such  supervisory  power 
or  restricting  the  municipal  power  to  contract  aforesaid.  If  so, 
the  charters  of  the  defendants  in  error  are  not  among  them. 
There  has  been  no  general  statute  enacted  conferring  such  super- 
visory power  upon  municipalities,  or  restricting  the  municipal 
power  to  contract  aforesaid. 

So,  we  see  that  neither  under  §  156  (b)  nor  under  any  statute 
P.U.R.1910E. 
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enacted  in  pursuance  thereof  was  the  contract  power  conferred 
upon  the  municipalities  (the  defendants  in  error)  of  which  we  are 
in  search. 

We  come  next  to  consider  §  156  (c)  of  the  Constitution,  which 
is  quoted  in  the  statement  preceding  this  opinion.  That  section 
merely  authorizes  the  legislature  to  confer  upon  the  State  Cor- 
poration Commission  the  jurisdiction  to  regulate  such  rates  as 
aforesaid  (along  with  other  powers  of  regulation  not  material  to 
be  mentioned)  "which  the  state  has  the  right  to  prescribe;'*  t.  e., 
to  regulate  such  rates. 

It  was  under  this  section  of  the  Constitution  that  said  Statute 
of  1914:  was  enacted.  When  the  state  first  undertook  to  put  into 
active  effect  its  dormant  power  of  regulation  of  rates  aforesaid,  it 
imposed  the  duty  of  its  exercise  upon  the  State  Corporation  Com- 
mission. And  the  Conmussion  has  undoubted  jurisdiction  and 
authority  under  such  constitutional  and  statutory  provisions  to 
exercise  such  supervisory  power  of  regulation  as  to  all  such  rates 
as  have  not  been  irrevocably  fixed  by  franchise  contracts  such  as 
aforesaid.  But  we  do  not  find  that  such  section  of  the  Constitu- 
tion or  statute  law  confers  the  municipal  power  of  contract  of 
which  we  are  in  quest. 

We  have  now,  however,  to  consider  §  125  of  the  Constitution, 
quoted  in  the  statement  preceding  this  opinion.  We  see  that  that 
section  of  the  Constitution  expressly  provides  that,  while  nothing 
therein  "contained  shall  be  construed  as  preventing  the  general 
assembly  from  prescribing  additional  restrictions  on  the  powers  of 
cities  and  towns  in  granting  franchises  ..."  (italics  sup- 
plied), every  franchise,  such  as  those  involved  in  the  cases  before 
us,  "shall  .  .  .  make  •  .  .  provision  to  secure  efficiency  of 
public  service  at  reasonable  rates;  .  .  .'*  and  we  see  that  that 
is  a  power  to  contract  as  to  the  rates  during  the  whole  franchise 
period.  And  no  limitation  whatever  is  placed  on  such  power  to 
contract,  except  that  the  franchise  period  is  limited  so  that  it 
may  not  exceed  thirty  years,  and  that  the  frandiise  shall  be 
offered  for  sale  after  due  advertisement;  bids  therefor  to  be  re- 
ceived publicly  in  a  manner  to  be  provided  for  by  law.  There  is 
no  question  raised  in  the  cases  before  us  but  that  such  require- 
ments were  all  fulfilled  in  the  granting  of  the  franchises  in  ques- 
tion. And  we  see  from  the  reading  of  the  whole  of  this  section 
P.U.R.1919B. 
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that  it  plainly  expresses  the  intention  that,  in  the  absence  of  such 
"other  restrictions  (on  their  powers)  as  may  be  imposed  by  law," 
municipalities  are  intended  by  this  section  to  be  clothed  by  the 
legislature  with  the  unlimited  power  to  contract  by  the  franchise 
with  the  grantee  thereof  on  the  subject  of  fixing  the  rates  which 
may  be  charged  for  services  rendered  the  public  thereunder  dur- 
ing the  whole  franchise  period. 

It  is  true  that  this  section  of  the  Constitution  is  not  self -execu- 
tory. It  needs  subsequent  legislation  to  put  into  effect  the  power 
conferred  upon  mimicipalities  of  making  the  franchise  contracts. 
Such  legislation  might,  prior  to  the  action  of  the  municipalities, 
which  are  the  defendants  in  error,  in  granting  the  franchises  in 
question  before  us,  have  prescribed  some  limitations  on  the  afore- 
said power  to  contract,  consisting  of  restrictions  upon  their  power 
to  make  the  franchise  contracts  binding  during  the  whole  fran- 
chise period,  as  is  in  effect  provided  in  the  section  of  the  Constitu- 
tion under  consideration  might  be  done ;  but  we  see,  when  we  ex- 
amine the  statutes,  that  they  did  not  impose  any  such  limitation. 
On  the  contrary,  §§  1088e  and  1033f  in  their  provisions,  quoted 
in  the  statement  preceding  this  opinion,  make  it  plain  that  the  un- 
limited power  to  make  such  binding  contracts  during  the  whole 
franchise  period  is  thereby  expressly  conferred  upon  the  munici- 
palities. So  expressly  are  they  authorized  to  make  unlimited  con- 
tracts and  so  binding  are  the  contracts  as  such  that  the  courts 
mentioned  in  §  1038f  are  given  jurisdiction  by  mandamus  "to 
enforce  compliance  by  said  cities  or  towns  and  by  all  grantees  of 
franchises  .  .  .  with  all  the  terms  and  contracts  and  obliga- 
tions of  either  party,  as  contained  in  framchises/'  (Italics  sup- 
plied.) The  latter  section  of  the  statute  further  recognizes  the 
binding  nature  of  the  franchise  contract  aforesaid,  especially  as  to 
rates,  during  the  whole  of  the  franchise  period,  unless,  of  course, 
it  is  modified  by  the  consent  of  both  parties  thereto,  of  the  munici- 
pality as  well  as  of  the  grantee  or  holder  of  the  franchise,  but  puts 
a  restriction  even  upon  the  exercise  on  the  part  of  the  municipality 
of  its  consent  to  a  modification  of  the  terms  of  the  contract  by 
making  the  provision  quoted  in  the  statement  preceding  this  opin- 
ion, to  the  effect  that  no  such  consent  as  may  result  in  allowing 
"an  increase  in  the  charge  to  be  made   •    •    •    f  or  the  use  by  the 
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public  of  the  benefits  of  such  franchise*'  shall  be  given  until  after 
certain  public  advertisement  is  made. 

The  case  of  Com.  ex  rel.  Dowden  v.  Richmond  &  E.  Eiver  R. 
Co.  115  Va.  756,  80  S.  E.  796,  involved  such  a  modification  of  the 
original  franchise  provisions,  and  this  court  regarded  the  fran- 
chise as  a  contract  with  respect  to  the  street  railway  rates.  It  is 
true  that  the  question  we  have  under  consideration  was  not  direct- 
ly involved  in  that  case,  but  it  is  mentioned  because  much  dis- 
cussed in  argument  before  us  in  the  instant  cases.    Further : 

As  the  Constitution  and  statute  law  stood  at  the  time  the  fran- 
chise contracts  in  question  were  entered  into,  the  provisions  of 
such  contract  and  the  bond  required,  as  set  forth  in  the  statement 
preceding  this  opinion,  were  alone  relied  upon  to  fix  during  the 
life  of  the  franchises  the  rates  aforesaid.  No  provision  was  made 
by  law  restricting  the  power  of  the  municipalities  to  an  initial  fix- 
ing of  such  rates  subject  to  future  regulation  thereof.  And  no 
such  provision  even  yet  exists  in  our  statute  law,  although  it  might 
be  enacted  as  aforesaid.  The  power  is  still  left  vested  in  munici- 
palities to  irrevocably  fix  such  rates  by  franchise  ccmtract  during 
the  life  of  the  contract. 

We  conclude,  therefore,  that  the  statute  law  in  existence  wheD 
and  under  which  the  franchises  involved  in  the  cases  before  us 
were  gi'anted  expressly  delegated  to  the  municipalities  the  un- 
limited authority  to  contract  with  the  grantee  of  such  franchises 
on  the  subject  of  fixing  the  rates  of  charges  aforesaid  thereunder 
during  the  whole,  of  the  franchise  periods. 

This  conclusion  is  controlling  of  our  decision  of  the  cases  before 
us  for  the  reasons  which  are  expressed  by  the  Supreme  Court  in 
the  case  of  Columbus  E.  Power  &  Light  Co.  v.  Columbus,  249  U. 
S.  — ,  63  L.  ed.  — ,  P.U.E.1019D,  239,  39  Sup.  Ct.  Eep.  349,  as 
follows :  "If  a  party  charge  himself  with  an  obligation  possible 
to  be  performed,  he  must  abide  by  it  unless  performance  is  ren- 
dered impossible  by  the  act  of  God,  the  law,  or  the  other  party. 
Unforeseen  difficulties  will  not  excuse  performance.  Where  the 
parties  have  made  no  provisions  for  a  dispensation,  the  terms  of 
the  contract  must  prevail" — citing  numerous  cases. 

In  the  cases  before  us  inadequacy  of  the  rates  to  enable  appel- 
lant to  render  efiicient  service,  due  to  unforeseen  change  in  eco- 
nomic conditions,  is  urged  in  argument  as  the  gravamen  of  the 
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appellant's  complaint  upon  the  facts.  Such  precisely  was  the  case 
last  cited ;  and  the  court  in  that  case  said :  "It  may  be,  and,  tak- 
ing the  allegations  of  the  bill  to  be  true,  it  undoubtedly  is,  a  case 
of  a  hard  bargain.  But  equity  does  not  relieve  from  hard  bar- 
gains simply  because  they  are  such." 

That  statement  is  equally  true  of  the  jurisdiction  of  the  State 
Corporation  Commission  in  the  cases  before  us.  The  franchises 
involved  in  ilie  cases  before  us  being  contracts  duly  authorized  as 
aforesaid,  their  provisions  fixing  the  rates  are  binding  during  the 
franchise  periods,  unless  and  until  they  are  modified  by  consent  of 
both  parties, — the  municipalities  and  the  holder  of  the  fran- 
chises; the  former  acting  in  that  behalf  in  accordance  with  the 
permissive  provisions  of  the  statute  on  the  subject  aforesaid. 

[2]  2.  It  is  urged,  however,  for  the  plaintiff  in  error,  that  any 
police  power  delegated  to  municipal  coi*porations  may  be  revoked 
at  pleasure  by  the  legislature,  although  the  power  be  no  longer 
executory,  and  that  acts  done  thereunder  by  the  municipality  may 
be  set  aside  or  confirmed  at  will ;  and  the  cases  of  Richmond  v. 
Bichmond  &  D.  E.  Co.  21  Gratt.  604,  617,  and  Stafford  County  v. 
Luck,  80  Va.  223,  are  cited  in  support  of  such  position.    In  the 
former  case  the  power  in  question  was  the  power  to  tax,  which  was 
delegated  to  the  city  in  its  charter,  and  such  power,  as  involved  in 
that  case,  was  revoked  before  it  was  exercised.    In  the  latter  case 
the  power  in  question  was  that  of  bridge  commissioners  and  a 
board  of  supervisors  to  continue  to  exercise  powers  conferred  by  a 
statute  after  it  was  amended  and  virtually  repealed  by  a  subse- 
quent statute.    The  only  question  involved  was  the  authority  for 
future  action.    This  authority  was  held  to  have  been  revoked  by 
the  later  statute.     This  also  is  a  case,  therefore,  where  the  power 
or  authority  in  question  was  revoked  before  it  was  exercised.  The 
validity  of  no  contract  made  under  the  prior  existing  authority 
was  involved. 

There  is,  of  course,  no  question  but  that  powers  which  are  con- 
ferred upon  municipalities  by  the  legislature  may  be  by  the  legis- 
lature revoked  at  any  time ;  but  such  revocation  can  affect  only  the 
validity  of  future  action  of  the  municipalities  under  the  revoked 
authority. 

On  principle,  contracts  made  by  municipalities  under  delegated 
authority  cannot  differ  from  contracts  made  by  any  other  agent 

P.UJL1919E.  50 


Digiti: 


zed  by  Google 


786  VIRGINIA  SUPREME  COURT  OF  APPEALS. 

upon  the  question  of  the  effect  of  the  revocation  of  the  authority 
of  the  agent.  The  revocation  of  the  authority  comes  too  late  to 
affect  contracts  previously  made  in  accordance  with  the  authority. 
The  revocation  can  affect  only  the  authority  of  the  agent  to  make 
contracts  thereafter  as  binding  on  the  principal.  And  so  we  find 
the  authorities  hold.    Pond,  Public  Utilities,  §  512. 

3.  In  the  case  of  People  ex  reL  West  Side  Street  E.  Co.  v. 
Barnard  (1888)  110  K  T.  548, 18  N.  E.  864,  the  conclusion  was 
reached  that  the  general  statute  law  of  the  state  on  the  subject  of 
the  granting  and  sale  of  franchises  by  municipalities  to  street 
railway  companies  conferred  on  the  municipalities  Ihe  power  of 
making  contracts  in  the  granting  of  such  f  ranchise&  That  conclu- 
sion was  there  reached  by  a  consideration  of  Ihe  general  statute 
law  in  the  light  of  the  constitutional  provision  on  the  subject. 
However,  the  constitutional  provision  involved  in  that  case  was 
confined  to  a  prohibition  of  the  legislature  from  granting  the  right 
to  lay  down  railroad  tracks  without  the  consent  of  the  local  au- 
thorities and  certain  landowners ;  and  the  general  statute  law  in- 
volved, while  similar  in  some  respects  to  the  Virginia  statute  law 
on  the  subject,  nowhere  contained  any  express  mention  of  rates  of 
charges,  except  in  the  provision  that  "the  legislature  expressly  re- 
serves the  right  to  regulate  and  reduce  the  rate  of  fare  on  such 
railroad  or  railway."    N.  T.  Laws  1886,  chap.  642,  §  1. 

The  case  does  not  involve  the  question  of  whether  the  rate  con- 
tract was  irrevocable  during  the  life  of  the  franchise.  Therefore 
we  do  not  consider  that  case  as  an  authority  to  support  the  con- 
clusion we  have  reached  above,  but  we  mention  it  as  it  has  been 
much  discussed  in  the  briefs  before  us.  Indeed,  if  the  statute 
law  of  Virginia  were  no  more  specific  on  the  subject  in  the  direc- 
tion of  an  express  grant  of  the  power  of  irrevocable  contract  by 
the  municipality  than  is  the  statute  law  of  New  York  involved 
in  the  case  mentioned,  we  would  have  come  to  a  different  con- 
elusion  from  that  which  we  have  reached.  See  also  Quinby  v. 
Public  Service  Commission  (1918)  223  K  Y.  244,  3  A.L.IL 
685,  P.U.R1918D,  30,  119  N".  E.  433,  and  People  ex  rel.  South 
Glens  Falls  v.  Public  Service  Commission  (1919)  225  N.  Y. 
216,  P.U.R.1919C,  374,  121  K  E.  777. 

4.  We  should  perhaps  especially  mention  the  case  of  Freeport 
Water  Co.  v.  Freeport,  180  U.  S.  587,  45  L.  ed.  679,  21  Sup.  Ct 
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Kep.  4:93,  which  is  not  cited  or  relied  on  by  counsel  for  the  plain- 
tiff, in  error,  but  which  is  frequently  referred  to  in  the  authori- 
ties which  are  above  cited  as  relied  on  by  the  plaintiff  in  error 
company.  As  that  case  is  sometimes  quoted  from,  it  would 
seem  as  if  it  were  in  conflict  with  the  other  Supreme  Court 
cases  cited  above  and  with  our  conclusion  on  the  subject  of  when 
a  municipality  is  authorized  to  make  by  the  grant  of  a  fran- 
chise an  irrevocable  contract  during  the  life  of  the  franchise. 
In  that  case  the  charter  of  the  city  authorized  it  "to  contract 
for  a  supply  of  water  for  public,  use  for  a  period  not  exceeding 
thirty  years,"  and  it  was  held  that  such  language  did  not  in 
that  case  confer  the  unlimited  power  to  make  an  irrevocable 
contract  during  such  period;  but  such  holding  was  reached  by 
the  majority  opinion  on  the  grotmd  that  the  city  was  incor- 
porated under  the  general  incorporation  act  of  Illinois,  of  which 
§  9,  Hurd's  Eev.  Stat.  (111.)  1917,  chap.  32,  provided  that  "the 
general  assembly  shall,  at  all  times,  have  power  to  prescribe 
such  regulations  and  provisions  as  it  may  deem  advisable,  which 
regulations  and  provisions  shall  be  binding  on  any  and  all  corpora- 
tions formed  under  the  provisions  of  this  act.    ..." 

And  the  supreme  court  of  the  state  had  decided  that  the  provi- 
sions of  such  §  9  entered  into  and  formed  a  part  of  the  charter  of 
the  city,  and  that  the  continuing  power  of  regulation  was  thereby 
reserved  to  the  legislature  of  the  state.  There  is  nothing  in  the 
holding  of  the  majority  opinion  in  that  case,  therefore,  which  is 
in  conflict  with  the  settled  rule  on  the  subject  or  with  our  conclu- 
sion thereon  aforesaid.  There  was  also  a  minority  opinion  de- 
livered in  that  case  by  Mr.  Justice  White  (afterwards  and  now  the 
Chief  Justice),  in  which  Justices  Brewer,  Brown,  and  Peckham 
concurred,  taking  the  view  that  said  §  9  applied  only  to  private, 
not  to  municipal,  corporations,  and  hence  that  the  unlimited  pow- 
er to  contract  with  respect  to  rates  was  conferred  on  the  city  by  its 
charter.  Thus  the  minority  opinion  makes  it  still  more  clear  that 
our  conclusion  aforesaid  is  sound. 

[3]  5.  The  authorities  recognize  no  difference  in  the  power  of 
a  municipality  by  franchise  provisions  to  make  a  contract  binding 
on  public  utility  companies  with  respect  to  rates  to  be  charged  the 
consuming  public  within  the  municipal  limits  from  those  with 
respect  to  rates  to  be  charged  the  municipality  itself  for  light  or 
P.U.R.1919B. 
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water  service  to  it,  or  the  like,  for  its  streets,  public  buildings,  etc. 
The  municipality  is  regarded,  for  the  most  part,  as  noting  in-  the 
exercise  of  its  business  powers  in  making  both  of  such  character 
of  contracts.  As  said  in  Illinois  Trust  &  Sav.  Bank  v.  Arkansas 
City,  34  L.R.  A.  518,  22  0.  0.  A.  171,  40  XT.  S.  App.  257,  76  Fed. 
271 :  "A  city  has  two  classes  of  powers, — one  legislative,  public, 
governmental,  in  the  exercise  of  which  it  is  a  sovereignty  and  gov- 
erns its  people,  the  other,  proprietary,  quasi  private,  conferred 
upon  it,  not  for  the  purpose  of  governing  its  people,  but  for  the 
private  advantage  of  the  inhabitants  of  the  city  and  of  the  city 
itself  as  a  legal  personality.  In  the  exercise  of  the  powers  of 
the  former  class  ...  it  is  ruling  its  people  and  is  bound  to 
transmit  its  powers  of  government  to  its  successive  sets  of  officers 
unimpaired.  But  in  the  exercise  of  the  powers  of  the  latter  class 
it  is  controlled  by  no  such  rule,  because  it  is  acting  and  contract- 
ing for  the  private  benefit  of  itself  and  its  inhabitants,  and  it 
may  exercise  the  business  powers  conferred  upon  it  in  the  same 
way,  and  in  their  exercise  it  is  to  be  governed  by  the  same  rules 
that  govern  a  private  individual  or  corporation  [citing  authori- 
ties]. In  contracting  for  waterworks  to  supply  itself  and  its 
inhabitants  with  water,  the  city  is  not  exercising  its  government- 
al or  legislative  powers,  but  its  business  or  proprietary  powers. 
The  purpose  of  such  a  contract  is  not  to  govern  its  inhabitants, 
but  to  obtain  a  private  benefit  for  the  city  itself  and  its  denizens 
[citing  authorities]." 

See  to  same  effect  4  McQuillin,  Mun.  Corp.  §  1738'. 

So  far  as  the  public  within  its  limits  are  concerned,  in  making 
such  business  contracts  as  to  rates  of  charges  to  them  for  public 
service,  municipalities  act  as  trustees  for  the  public  12  E.  C.  L. 
§  15,  pp.  189,  190. 

6.  However,  this  must  not  be  taken  to  mean  that  municipalities 
exercise  any  inherent  powers  in  such  matters.  For  the  funda- 
mental, far-reaching,  and  important  reasons  of  public  policy  above 
indicated,  the  municipal  authority  to  make  such  contracts  as  are 
under  consideration,  although  they  are  business  contracts,  must  be 
expressly  conferred  by  constitutional  or  legislative  authority; 
otherwise  they  will  not  have  the  irrevocable  feature  aforesaid. 
But,  as  we  have  seen,  such  municipal  authority  was  expressly  con- 
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ferred,  in  the  cases  before  us,  by  the  legislative  enactment  afore- 
said. 

[4]  7.  The  plaintiff  in  error  company,  however,  earnestly  re- 
lies upon  §  164  of  the  Virginia  Constitution  of  1902  to  sustain  its 
position  that  the  police  power  of  the  state  to  regulate  the  rates 
in  question  was  not  and  could  not  have  been  vested  in  municipal- 
ities by  the  statute  law  of  Virginia  aforesaid,  so  as  to  authorize 
them  to  make  contracts  surrendering  such  continuing  dormant 
power  residing  in  the  state  in  its  sovereign  capacity,  without  vio- 
lation of  such  constitutional  provision.  Such  section  of  the 
Constitution  is  as  follows: 

"Sec.  164.  Right  of  Begvlaiian  and  Control  of  Common  Carri- 
ers and  Public  Service  Corporations  Never  Svarendered  or 
Abridged. — The  right  of  the  commonwealth,  through  sudi  instru- 
mentalities as  it  may  select,  to  prescribe  and  define  the  public 
duties  of  all  common  carriers  and  public  service  corporations,  to 
regulate  and  control  them  in  the  performance  of  their  public 
duties,  and  to  fix  and  limit  their  charges  therefor,  shall  never  be 
surrendered  nor  abridged." 

As  above  seen,  by  the  Constitution  of  1902  and  tiie  legislation 
up  to  that  time,  and  indeed  since,  until  the  Statute  of  1914  afore- 
said,  no  provision  was  made  for  the  exercise  of  the  power  of 
regulation  of  rates  of  charges  of  such  corporations  as  is  the  plain- 
tiff in  error.  Section  164  of  the  Constitution  therefore  has  refer- 
ence to  the  theretofore  unexercised  and  dormant  power  of  the 
state  to  regulate  rates.  But  the  surrender  or  abridgment  of  the 
power  to  which  it  refers  is,  of  course,  not  such  a  surrender  or 
abridgment  thereof  as  was  expressly  permitted  and  contemplated 
by  other  sections  of  the  same  Constitution.  And  §  125  of  the 
same  Constitution,  as  we  have  seen,  expressly  permits  and  contem- 
plates that  the  legislature,  until  such  time  as  it  shall  itself  curtail 
the  powers  of  municipalities  to  make  the  binding  contracts  afore- 
said in  granting  franchises,  should  enact  the  statute  law  aforesaid, 
which,  to  the  extent  th.at  the  authority  thereby  conferred  upon 
municipalities  may  have  been  exercised  prior  to  such  curtailment 
of  municipal  powers,  did  result  in  a  surrender  and  abridgment  of 
the  police  power  in  question  pro  tanto.  Such  abridgment  and 
surrender  of  such  power,  being  so  expressly  permitted  and  contem- 

plated  by  the  last-named  section  of  the  Constitution^  cannot  be 
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considered  as  prohibited  b)'  said  §  164  thereof.  Both  sections 
must  be  construed  together,  and,  when  so  construed,  §  164  cannot 
be  held  to  prohibit  what  the  preceding  §  125  expressly  permits  to 
be  and  expressly  contemplates  may  be  done. 

8.  It  is  contended  by  the  defendants  in  error  that  it  appears 
from  the  concluding  provision  of  §  8  of  the  Statute  of  1914  afore- 
said, which  is  quoted  in  the  statement  preceding  this  opinion,  that 
said  §§  1033e  and  1033f  of  Pollard's  Code  of  Virginia  are  there- 
in referred  to,  and  that  the  1914  Statute  was  not  intended  to,  and 
does  not  in  fact,  confer  jurisdiction  upon  the  State  Corporation 
Commission  to  regulate  rates  which  have  been  fixed  by  the  provi- 
sions of  charters  granted  under  such  sections  of  Pollard's  Code. 

The  question  is  not  free  from  difficulty.  In  view,  however,  of 
the  conclusions  above  reached,  we  shall  not  enter  upon  a  consider- 
ation of  that  question. 

For  the  foregoing  reasons,  we  find  no  error  in  the  orders  of  the 
State  Corporation  Commission  under  review,  save  to  the  extent 
that  they,  without  any  investigation  or  consideration  thereof,  re- 
fuse approval  of  the  rates  filed  with  the  Commission  by  the 
plaintiff  in  error  which  apply  to  services  within  the  respective  cor- 
porate limits  of  the  defendants  in  error  which  are  not  attempted  to 
be  fixed  or  affected  by  the  franchises  involved  in  these  cases.  As 
to  the  latter  rates,  the  Commission  has  jurisdiction  under  the  Stat- 
ute of  1914  aforesaid,  and  it  should  assume  such  jurisdiction, 
make  the  investigation,  and  otherwise  act  with  respect  thereto  in 
accordance  with  the  provisions  of  the  1914  Statute.  With  a  pro- 
vision in  our  order  to  such  effect  the  orders  of  the  Commission 
under  review  will  be  affirmed. 

Prentis  and  Burks,  J  J.,  absent. 
P.U.R.1919E. 
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HililNOIS  PUBIilC  UTHilTISB  COMMIfiSION. 

PUBLIC  UTILITIES  COMMISSION 

CHICAGO,  FOX  LAKE,  &  NORTHEEN  BLECTBIC  RAILWAY 

COMPANY. 

[No.  9018.] 

CerUftoate  of  eonvendenee  and  necessity  —  Loss  of  rights  thereunder. 

1.  Under  §  55  of  the  Illinois  Public  Utilities  Commission  Act, 
providing  that  a  certificate  of  convenience  and  necessity  for  the  con- 
Btruction  of  a  railroad  shall  become  null  and  void  if  the  rights  there- 
imder  are  not  exercised  within  two  years,  the  right  to  build  and  operate 
a  railroad  expires  when  only  one  hour's  work  is  done  toward  actual 
constnictioa  within  the  time  limit  of  the  certificate. 

Certificate  of  eonvenienee  and  necessity  —  Limitation  —  Extension  of 
time, 

2.  The  time  of  the  running  of  a  certificate  of  convenience  and 
necessity  is  not  extended  by  a  subsequent  order  of  the  Commission 
denjdng  a  rehearing  and  confirming  the  original  order  granting  the 
certificate. 

Certificate  of  convenience  and  necessity  —  Surface  electric  railtvay  — 
MonO'rail  railway. 

3.  A*  certificate  of  convenience  and  necessity  authorizing  the  con 
struction  of  a  surface  line  electric  railway  does  not  permit  the  construc- 
tion of  a  suspended  mono-rail  railway. 

[June  24,  1919.] 

MoTiOK^  for  leave  to  amend  application  for  certificate  of  con- 
venience and  necessity  for  the  construction  of  a  surface  line 
electric  railway  so  that  the  applicant  may  be  granted  an  amend- 
ed certificate  authorizing  it  to  construct  a  suspended  mono-rail 
railway  between  the  city  of  Evanston  and  the  village  of  Palatine ; 
denied. 

Dempcy,  Chairman:  On  March  25,  1919,  the  Commission 
entered  an  order  citing  the  respondent,  the  Chicago,  Fox  Lake, 
&  ITorthem  Electric  Railway  Company,  a  corporation  organized 
under  the  laws  of  this  state,  to  appear  before  the  Commission 
at  Chicago  on  April  8, 1919,  to  show  what  stocks,  bonds,  or  other 
securities  had  been  issued  by  said  respondent,  under  what  au- 
thority the  same  had  been  issued,  and  what  disposition  had  been 
made  of  the  proceeds  of  said  securities. 
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Pursuant  to  that  order  a  hearing  was  held  on  April  8,  1919. 
On  May  8,  1919,  the  Commission  entered  an  order  directing 
the  said  respondent  to  cease  and  desist  from  constructing  a  rail- 
road between  the  city  of  Evanston  and  the  village  of  Palatine, 
Illinois;  also  to  cease  and  desist  from  selling,  taking  subscrip- 
tions for,  or  issuing  its  one  year  7  per  cent  gold  notes,  and  from 
transacting  any  further  business  in  this  state. 

On  May  19,  1919,  the  respondent  filed  with  the  Commission 
its  petition  for  a  rehearing. 

On  May  20,  1919,  the  Commission  allowed  said  petition  and 
granted  a  rehearing. 

On  June  2,  1919,  the  Commission  entered  an  amended  cita- 
tion order  directing  the  said  respondent  to  appear  before  the 
Commission  at  Chicago  on  June  10,  1919,  to  show  what  stocks, 
bonds,  notes,  or  other  securities  it  had  ijssued^  under  what  au- 
thority the  same  had  been  issued,  and  what  disposition  had  been 
made  of  the  proceeds  of  said  stocks,  bonds,  notes,  or  other  secur- 
ities; also  to  show  under  what  authority  it  is  constructing  or 
proposing  to  construct  a  railroad,  and  especially  under  what 
authority  it  is  constructing  or  proposing  to  constroet  a  snsp^d- 
ed  mono-rail  railroad,  and  under  what  authority  it  is  transacting 
any  other  business  in  this  state. 

Pursuant  to  said  amended  citation  order  a  further  hearing 
was  held  in  this  case  on  June  10,  1919.  C.  S.  Andrews,  attor- 
ney, and  Eugene  Purtelle,  president  of  the  respondent  company, 
appeared  on  behalf  of  said  Chicago,  Pox  Lake,  &  Northern 
Electric  Railway  Company. 

The  evidence  submitted  in  this  case  shows  that  the  respond- 
ent up  to  this  time  has  not  issued  any  of  its  capital  stock  nor 
has  it  issued  any  bonds.  It  has,  however,  issued  certain  prom- 
issory notes  which  are  designated  as  "one  year  7  per  cent  gold 
notes ;  "  these  notes  having  been  issued  on  various  dates  com- 
mencing July  8,  1918,  and  in  amounts  varying  from  $100  to 
$1,500  face  value.  The  total  of  notes  outstandii^  at  this  time 
amount  to  about  $9,960  par  value.  These  notes  read  that  they 
are  part  of  an  authorized  issue  of  $2,000,000  face  value  of  notes 
executed  and  issued  pursuant  to  a  resolution  of  the  board  of 
directors  of  said  company  on  June  10, 1918.  Each  note  matures 
one  year  from  the  date  of  its  issue,  draws  interest  at  the  rate  of 
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i  per  cent  per  annum  payable  semiannually,  and  both  interest 
and  principal  are  payable  at  the  Fort  Dearborn  Trust  &  Savings 
Bank,  Chicago.  In  addition  to  the  notes  outstanding  subscrip- 
tions have  been  taken  by  the  respondent  for  $8,500  face  value 
of  additional  notes,  said  subecriptionB  being  payable  to  the  re- 
spondent in  instalments. 

The  proceeds  derived  from  the  sale  of  said  notes  have  been 
used  in  paying  certain  preliminary  expenses  in  connection  with 
the  proposed  construction  of  a  railroad  between  Evanston  and 
Palatine,  Illinois.  The  railroad  that  the  respondent  proposes  to 
build  is  referred  to  as  a  suspended  mono-rail  electric  railway. 

On  February  21,  1918,  the  respondent  herein  applied  to  the 
Commission  for  a  certificate  of  convenience  and  necessity  to 
constnict  a  suspended  mono-rail  electric  railway  over  a  specified 
route  between  Palatine,  niinois,  and  the  Wisconsin  state  line; 
also  for  authority  to  issue  its  capital  stock  in  the  amount  of 
$2,500,  and  to  execute  a  mortgage  on  its  property  for  $6,000,- 
000,  and  to  issue  bonds  thereunder  to  the  amount  of  $5,680,300 
(docket  No.  5673).  In  an  order  (P.U.R.1918E,  470),  entered 
April  17,  1918,  by  the  Commission,  this  application  was  denied. 
In  its  order  in  that  case  the  type  of  railroad  the  respondent  then 
proposed  and  now  proposes  to  construct  is  described  and  the  views 
of  the  Coinmission  with  respect  thereto  were  expressed  in  the 
following  language : 

"The  structure  for  carrying  the  cars  for  this  type  of  railway 
is  described  as  ^continuous  bridge  construction,' — ^that  is,  steel 
towers  are  to  be  erected  about  fifty  (50)  feet  apart  with  I-beam 
girders  extending  from  tower  to  tower.  Upon  these  girders  is 
to  be  bolted  a  continuous  grooved  section.  The  cars  which  are 
also  to  be  of  steel  construction  are  hung  upon  and  travel  along 
the  overhead  girder  and  are  propelled  by  electricity. 

^*The  evidence  further  shows  that  up  to  this  time  there  has 
never  been  constructed  in  this  country  a  railroad  of  the  type 
that  the  petitioner  proposes  to  build.  One  of  petitioner's  wit- 
nesses stated  that  the  suspended  mono-rail  system  of  railways  is 
in  practical  operation  in  Germany,  although  none  of  the  engi- 
neers now  connected  with  the  petitioner  have  had  any  practical 
experience  in  the  construction  or  operation  of  such  a  railway. 
.P.U.R.1919B. 
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"Evidence  was  offered  by  the  petitioner  tending  to  show  the 
practicability  of  a  railroad  of  this  type^  and  certain  advantages 
which  the  petitioner  claims  it  possesses  over  the  standard  method 
of  railroad  construction.  However,  in  the  view  taken  of  this 
ease  and  the  conclusions  reached  by  the  Commission,  it  will  not 
be  necessary,  and  would  serve  no  useful,  purpose,  to  enter  into 
a  lengthy  discussion  of  this  evidence,  nor  as  to  the  methods  by 
which  the  petitioners  propose  to  finance  this  enterprise. 

"Suffice  to  say,  however,  the  plan  proposed  by  the  petitioner 
of  constructing  and  equipping  its  railroad  from  money  derived 
solely  from  the  sale  of  bonds  does  not  meet  with  the  approval 
of  the  Commission.  The  construction  in  this  country  of  a  sus- 
pended mono-rail  railroad  as  proposed  by  the  petitioner,  is  in 
the  nature  of  an  experiment;  at  least  its  practicability  has  yet 
to  be  determined,  and  the  petitioner  should  not  be  permitted  to 
construct  a  railroad  of  this  kind  with  money  derived  entirely 
from  the  sale  of  bonds.  If  the  project  is  practicable,  a  question 
which  the  Commission  does  not  at  this  time  determine,  no  good 
reason  appears  as  to  why  a  sufficient  amount  of  money  should 
not  be  subscribed  and  advanced  by  stockholders  of  the  petitioner 
to  at  least  show  their  faith  in  the  enterprise." 

The  respondent  at  the  hearing  held  in  this  case  on  April 
8th,  as  aforesaid,  claimed  the  right  to  build  this  type  of  railroad 
by  virtue  of  a  certificate  of  convenience  and  necessity  issued  to 
it  under  date  of  July  28,  1916,  in  case  No.  4813.  By  its  appli- 
cation in  that  case  tbte  respondent  sought  and  was  granted  a  cer- 
tificate of  convenience  and  necessity  to  construct,  maintain,  and 
operate  an  electric  railway  between  the  city  of  Evanston  and 
the  village  of  Palatine,  Illinois.  This  certificate  was  granted 
after  a  hearing  at  which  was  introduced  certain  evidence  and  a 
special  report  which  described  the  proposed  construction  as  that 
of  the  ordinary  type  of  surface  electric  railway.  The  petitioner 
at  that  time  did  not  propose  to  build  a  suspended  mono-rail 
railway  such  as  it  has  since  decided  upon. 

At  the  hearing  held  herein  on  June  10,  1919,  the  respondent 
abandoned  its  contention  that  it  had  the  right  to  construct  a 
suspended  mono-rail  electric  railway  by  virtue  of  the  certificate 
of  convenience  and  necessity  issued  to  it  in  case  No.  4813,  above 
mentioned,  and  made  a  motion  that  it  be  permitted  to  file  an 
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amendment  to  its  original  application  in  said  case  No.  4813, 
in  which  amendment  it  proposes  to  ask  authority  to  construct 
and  operate  a  suspended  mono-rail  railway  between  the  points 
above  mentioned,  said  amendment  and  the  amended  certificate, 
if  issued,  to  relate  back  to  the  dates  of  the  original  application 
and  original  certificate,  respectively;  also  that  the  testimony 
taken  at  ike  hearing  on  June  10,  1919,  be  considered  not  only 
in  connection  with  the  motion  to  permit  the  amendment  to  be 
made,  but  also  in  connection  with  the  ruling  as  to  whether  the 
amended  certificate  should  be  granted.  The  above  notion  was 
taken  with  the  case,  and  will  be  disposed  of  by  this  order. 

In  view  of  the  conclusion  reached  by  the  Commission  in  this 
case,  as  hereinafter  set  f ordi,  it  will  not  be  necessary  to  consider 
the  question  of  the  power  of  the  Commission  to  amend  the  certif- 
icate of  convenience  and  necessity  issued  in  the  year  1916  so 
that  said  certificate  would  embrace  and  authorize  the  construc- 
tion as  of  that  date  of  a  new  type  of  railroad  which  was  not  at 
that  time  contemplated  by  the  party  making  the  application. 

[1]  With  respect  to  the  certificate  of  convenience  and  neces- 
sity issued  to  the  respondent  herein  on  July  28,  1916,  the  evi- 
dence shows  that  while  some  preliminary  work  has  been  done  in 
connection  with  the  laying  out  of  the  line  and  the  securing  of 
the  right  of  way,  yet  outside  of  about  one  hour's  work  done  in 
July,  1918,  no  work  toward  the  actual  construction  of  the  re- 
spondent's railroad  as  now  proposed  was  done  until  October, 
1918. 

Section  55  of  the  Public  Utilities  Commission  Act,  under 
which  said  certificate  was  granted  to  the  respondent,  provides, 
among  other  things,  as  follows : 

"No  public  utility  not  owning  any  city  or  village  franchise 
nor  engaged  in  performing  any  public  service  or  in  furnishing 
any  product  or  commodity  within  this  state  at  the  time  this 
act  goes  into  effect  shall  transact  any  business  in  this  state  until 
it  shall  have  obtained  a  certificate  from  the  Commission  that 
public  convenience  and  necessity  require  the  transaction  of  such 
business.  •  .  .  Unless  exercised  within  a  period  of  two  years 
from  the  grant  thereof  authority  conferred  by  a  certificate  of 
convenience  and  necessity  issued  by  the  Commission  shall  be 
null  and  void."    [Laws  1913,  p,  488.] 
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It  clearly  appears  from  the  record  herein  that  the  Chicago, 
Fox  Lake,  &  Northern  Electric  Railway  Company  has  not  exer- 
cised the  authority  conferred  upon  it  by  said  certificate  of  July 
28,  1916,  and  that  said  certificate  expired  and  became  null  and 
void  on  July  28, 1918.  Therefore,  any  work  done  by  the  respond- 
ent since  that  time  with  reference  to  the  construction  of  a  rail- 
road between  said  city  of  Evanston  and  the  village  of  Palatine  has 
been  without  authority  of  law. 

[2]  It  was  contended  by  the  respondent  at  the  hearing  held 
on  April  8,  1919,  that  the  life  of  said  certificate  was  extended 
by  an  order  entered  by  this  Commission  on  January  4,  1917. 
The  order  referred  to  merely  denied  the  application  for  a  re- 
hearing filed  by  the  Chicago  &  Northwestern  Railway  Company 
et  aL,  in  case  No.  4818,  and  ratified,  approved,  and  confinned 
said  order  of  July  28,  1916,  granting  a  certificate*  of  convenieme 
and  necessity  to  the  respondent  herein.  In  the  opinion  of  the 
Commission  said  order  of  January  4,  1917,  did  not  extend  the 
life  of  said  certificate  issued  to  the  Chicago,  Fox  Lake,  &  North- 
em  Electric  Railway  Company  to  January  4,  1919. 

It  follows  that  inasmuch  as  the  certificate  granted  the  respond- 
ent, as  aforesaid,  expired  on  July  28,  1918,  and  since  the  re- 
spondent did  not  own  any  city  or  village  franchise  and  was  not 
engaged  in  performing  any  public  service  or  furnishing  any 
product  or  commodity  within  this  state  oh  January  1,  1914, 
it  has  had  no  right  since  the  expiration  of  its  certificate  to  trans- 
act any  business  in  this  state,  and  it  therefore  has  had  no  right 
to  issue  the  notes  hereinabove  mentioned. 

We  now  come  to  consider  the  motion  of  the  respondent  that 
it  be  permitted  to  amend  its  application  in  case  No.  4813  whereby 
it  may  be  authorized  to  construct  a  suspended  mono-rail  railroad 
under  said  certificate?. 

We  have  carefully  considered  the  evidence  offered  by  the  re- 
spondent in  support  of  its  motion  for  such  amended  certificate^ 
and  have  reached  the  conclusion  that  no  such  amended  certificate 
should  be  granted  to  this  railway  company.  In  arriving  at  thi^ 
decision  the  Commission  has  considered  the  history  of  this  com- 
pany  as  shown  by  the  record  in  this  case,  its  failure  to  proceed 
with  diligence  to  exercise  the  rights  conferred  upon  it  by  the 
certificate  of  convenience  and  necessity  granted  to  it  in  case 
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'No.  4818,  above  mentioned,  also  its  failure  to  exercise  the  au- 
thority granted  it  by  certain  order  of  the  Commission  entered 
on  March  16,  1917,  and  July  31,  1917,  in  case  No.  6673,  where- 
in it  was  authorized  to  issue  its  capital  stock  and  certain  bonds. 
The  Conmiission  has  further  considered  the  present  financial 
program  of  this  company  which  contemplates  the  building  of 
its  proposed  suspended  mono-rail  railroad  entirely  from  the 
sale  of  bonds,  which  progress  was  condemned  by  the  Commission 
in  its  order  on  April  17,  1918,  in  case  No.  5678,  excerpts  from 
which  order  are  hereinabove  quoted.  The  Commission  has  also 
<M>n8idered  the  fact  that  since  July  22,  1918,  the  respondent  rail- 
road has  issued  its  promissory  notes  above  referred  to,  and  has 
transacted  other  business  in  this  state  without  any  right  or  au- 
thority so  to  do. 

From  a  careful  consideration  of  the  record  herein  the  Com- 
mission is  of  the  opinion  and  finds  from  the  evidence  that  the 
motion  of  the  respondent,  Chicago,  Pox  lake,  &  Northern  Elec- 
tric Railway  Company,  to  amend  its  application  in  case  No. 
4813,  so  that  it  may  be  granted  an  amended  certificate  of  con- 
venience and  necessity  authorizing  it  to  construct  a  suspended 
mono-rail  railway,  should  be  denied. 

[3]  The  Conamission  further  finds  that  the  certificate  of  con- 
venience and  necessity  issued  to  the  respondent  ^herein  on  July 
28,  1916,  authorized  it  to  construct  a  surface  line  electric  rail- 
way between  the  city  of  Evanston  and  the  village  of  Palatine, 
Illinois,  but  that  said  certificate  did  not  authorize  the  construc- 
tion of  a  suspended  mono-rail  railway  between  said  termini, ' 

The  Commission  further  finds  that  the  authority  conferred 
upon  the  respondent  by  said  certificate  of  convenience  and  neces- 
sity issued  to  it  on  July  28,  1918,  as  aforesaid,  was  not  exer- 
cised within  two  years  from  the  date  thereof,  and  therefore  it 
became  null  and  void  on  July  28,  1918. 

The  Commission  further  finds  that  since  July  28,  1918,  the 
respondent  has  had  no  right  or  authority,  and  at  the  present 
time  has  no  right  or  authority,  to  construct  or  cause  to  be  con- 
structed a  railroad  in  this  state. 

The  Conmiission  also  finds  that  since  July  28,  1918,  the  re- 
spondent herein  has  had  no  right  or  authority,  and  at  the  present 
P.UJEL1919E. 
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time  has  no  right  or  authority,  to  transact  any  business   iix    thig 
state  or  to  issue  any  notes  or  other  evidence  of  indebtedn^^yss* 

It  is  therefore  ordered  that  the  motion  of  the  respondent  here- 
in, Chicago,  Fox  Lake,  &  JSTorthem  Electric  Railway  Comjpany^ 
for  leave  to  amend  its  application  in  case  "No.  4813,  so  'that  it 
may  be  granted  an  amended  certificate  of  convenience  and  neces- 
sity authorizing  it  to  construct  a  suspended  mono-rail  railTvay 
between  the  city  of  Evanston  and  the  village  of  Palatine^    HJi- 
nois,  be,  and  the  same  is,  hereby  denied. 

It  is  further  ordered  that  said  respondent  shall  cease  and  de- 
sist from  constructing  or  causing  to  be  constructed  a  railroad 
between  the  said  city  of  Evanston  and  the  said  village  of  IPala* 
tine,  or  between  any  other  points  within  this  state. 

It  is  further  ordered  that  said  respondent  shall  cease  axi^d  i^ 
sist  from  selling  or  issuing  its  one  year  7  per  cent  gold    xxol^ 
and  shall  cease  and  desist  from  taking  any  further  subscrijptiioBS 
to  said  notes,  and  from  selling  or  taking  subscriptions  fox-    aBj 
other  notes  or  evidences  of  indebtedness  of  said  Chicag«>,     ^^^ 
Lake,  &  Northern  Electric  Railway  Company. 

It  is  further  ordered  that  said  respondent  shall  ceaj^^     ^^^ 
desist  from  transacting  any  further  business  in  this  state* 


ILLINOIS  PUBLIO  trTILITIES  OOMMISSION. 

BE  CHAMPAIGN  &  UEBANA  WATEE  COMPANY- 

[No.  8291.] 

Valuation  ^  Cost  and  value  —  Ascertainment, 

1.  Among  the  factors  to  be  considered  in  arriving  at  the  <50«*  ^ 
Talue  of  utility  property  are  the  original  ooet  of  constructi*^**''  . 
amount  expended  in  permanent  improvements,  and  the  amount  o^ 

and  stocks  issued  and  the  mortgage  value  thereof. 
DepreciaUon  —  Reserve  ^  Capital  account  —  Valuation. 

2.  In  determining  the  value  of  utility  property  for  rat©  -^r^^^  ^ 
the  burden  is  on  the  company  to  show  that  no  part  of  the  n&O^*^^^^^^ 
aside  to  care  for  depreciation  has  been  included  in  the  capital    ^^^^^'^^ 

Valuation  ^  Bond  discount,  .  ^^ 

3.  Bond  discounts  should  be  eliminated  from  the  capital  ac^^^^^  ^ 
a  valuation  for  rate  making,  but  may  properly  be  considerg-"*^ 

interest  charge  in  fixing  a  reasonable  rate  of  retuni. 
P.U.R.1919E. 
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VaiuaHan  •*  lavement  over  mains, 

4.  It  is  improper  to  include  the  cost  of  paving  over  water  mains 
in  determining  the  cost  of  reproduction  of  a  water  company's  property 
for  rate  making  if  the  pavement  was  not  actually  disturbed  at  the 
time  the  mains  were  laid. 

Vdluation  —  Service  connecHtme, 

6.  The  value  of  service  connections  laid  at  the  expense  of  con- 
sumers should  not  be  included  in  an  estimate  of  the  cost  of  reproduction 
of  a  water  company's  property  for  rate  making. 

Vahaaian  —  €oet  of  reproduction  —  Installation  of  mains,  valves, 
and  IkOQBes. 

6.  That  part  of  the  cost  of  installation  of  wrought-iron  mains, 
valves,  and  boxes,  i>aid  for  by  consumers,  should  not  be  included  in  an 
estimate  of  the  cost  of  reproduction  of  a  water  company's  property  for 
rate  making. 

VatMoUon  ^  Cost  of  reproduction  ^  Mains  owned  hy  dty, 

7.  The  value  of  facilities  owned  by  a  city  can  properly  form  no 
portion  of  the  rate-making  value  of  a  water  company's  property. 

FoitiaMon  *-  Working  capital  —  Sinldng  fund* 

8.  Money  held  in  a  sinking  fund  not  being  employed  for  the  public 
convenience,  but  for  the  convenience  of  the  company's  bondholders,  should 
not  be  considered  in  determining  the  reasonable  amount  of  working 
capital. 

ValuaJtion  ^  Going  value. 

9.  In  fixing  the  fair  rate-making  value  of  public  utility  property, 
the  Illinois  Commission  considered  that  there  is  an  element  of  value 
in  an  assembled  and  established  plant  doing  business  and  earning 
money,  although  the  evidence  did  not  justify  a  separate  allowance  for 
going  value. 

J>epreciation  —  Accrued  »  Valuation. 

10.  Equity  to  the  consumers  and  to  the  utility  requires  a  reason- 
able deduction  from  cost  new  for  accrued  physical  and  functional  depre- 
ciation in  a  valuation  for  rate  making. 

J^cpreeUiHon  —  Annual  alUywance  ^  War  prices. 

11.  No  consideration  should  be  given  to  war  prices  in  determining 
the  annual  allowance  for  accruing  depreciation  where  the  uniform 
accoimte  of  the  Commission  provide  that  the  excess  of  the  cost  of  re- 
placements or  substitutions  over  that  of  the  original  unit  shall  be 
charged  to  the  capital  account  upon  which  a  return  may  be  earned* 

Valuation  —  Fair  value  —  Ascertainment. 

12.  In  a  valuation  for  rate  making  the  Illinois  Commission  follows 
the  principle  that  fair  value  is  determined  by  the  exercise  of  a  reason- 
able judgment  having  its  basis  in  a  proper  consideration  of  all  relevant 
facts. 

Hetum  »  Reasonableness  ^  Efflciency  of  management. 

13.  In  determining  the  reasonableness  of  water  rates  a  company 
was  held  entitled  to  a  return  of  at  least  7)  per  cent  on  the  ground  that 
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the  management  of  the  company,  which  had  beoi  effieient^  should  bt 
encouraged  by  fixing  rewards  commensiirate  with  the  ability  dis- 
played. 

Service  —  Extensions  —  Undeveloped  territory, 

14.  Rates  should  not  be  fixed  high  enough  to  enable  a  water  com- 
pany to  make  at  its  own  expense  extensiims  of  serrioe  into  considerikbls 
areas  of  undeveloped  territory. 

Bates  ^  Net  earnings  »  Mortg€tge  proviHons, 

16.  In  fixing  utility  rates,  the  Illinois  Commission  is  not  bound 
by  a  mortgage  provision  that  the  company  may  issue  bonds  lor  80 
per  cent  of  the  cost  of  additions  to  plant,  provided  the  net  earnings 
in  the  previous  physical  year  were  at  least  twice  the  interest  on  the 
bonds  then  outstanding  and  the  bonds  about  to  be  issued. 

Payment  ^  Discount, 

16.  A  rule  authorizing  a  discount  for  prompt  payment  was  held  to 
be  of  advantage  to  both  the  oompany  and  its  oonsunerSb 

Discrimination  —  Rates  —  Municipality » 

17.  An  annual  rate  cannot  be  charged  to  one  city  for  water  used 
in  flushing  sewers  while  another  city  is  being  furnished  sueh  servios 
without  charge. 

Metum  —  Federal  income  tax, 

18.  Federal  income  taxes  are  not  a  part  of  the  operating  expenses 
of  a  public  utility. 

Befum  —  Commission  expenses, 

10.  Expenses  incurred  by  a  utility  to  the  amount  of  $2,500  in  a 
rate  proceeding  before  the  Commission  were  required  to  be  spread  over 
a  period  of  five  years. 
Betum  —  Water  company  —  Percentage, 

20.  A  return  of  approximately  7.8  per  cent  annually  upon  the  fair 
rate-making  value  of  a  water  plant  cannot  be  considered  unreasonable. 

[July  8,  1919.] 

Investigation  of  proposed  increase  of  rates  for  water  serv- 
ice in  the  cities  of  Champaign  and  Urbana,  stated  in  supple-" 
ment  No.  2  to  rate  schedule  I.  P.  U.  0.  2  of  the  Champaign  & 
Urbana  Water  Company ;  rates  filed  by  the  company  permanent- 
ly suspended,  and  rates  designated  by  the  Commissioai  ordered 
established. 

Shaw,  Commissioner:  June  21,  1918,  the  Champaign  &  Ur- 
bana Water  Company  filed  with  the  Commission  supplement  2 
to  rate  schedule  I.  P.  U.  C.  2,  which  proposed  to  increase  the 
rates  for  all  water  service  rendered  in  the  cities  of  Champaign 
and  Urbana.  By  order  of  the  Commission  entered  July  1,  1916, 
the  proposed  rates  were  suspended  until  October  19,  1918,  re- 
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raspended  October  14,  1918,  until  April  19,  1919,  and  April 
15,  1919,  again  resuspended  until  October  19,  1919. 

Hearings  in  the  matter  were  held  in  Chicago  July  13,  1918, 
and  in  Springfield  February  6,  February  26,  and  March  19, 
1919,  at  whidi  petitioner  was  represented  by  Henry  L  Green; 
the  city  of  Champaign  by  its  cily  attorney,  Fred  B.  Hamill; 
the  Commercial  Clab  of  Urbana  by  J,  C.  Thorpe,  who,  by 
direction  of  the  mayor,  also  represented  the  city  of  Urbana ;  and 
testimony  and  exhibits  bearing  upon  the  questions  at  issue  were 
offered  in  evidence,  and  briefs  were  filed  by  counsel  for  the  com- 
pany and  the  city  of  Champaign. 

July  31,  1918,  the  Commission  entered  a  preliminary  order 
placing  in  effect  as  of  July  1,  1918,  temporary  rates  for  metered 
and  flat-rate  water  service,  including  the  minimum  bill,  that 
are  IS  per  cent  higher  than  those  previously  charged,  and  pro- 
viding for  reparation  should  the  temporary  rates  subsequently 
be  found  too  high. 

History  and  Description  of  the  Property. 

In  1864  a  company  sunk  a  coal  mining  shaft  at  the  place 
now  occupied  by  the  pumping  station  of  petitioner,  but  at  a 
depth  of  160  feet  water  was  encountered  in  such  large  quanti- 
ties that  the  work  had  to  be  abandoned.  The  company  was  re- 
organized, a  thirty-year  franchise  obtained  from  the  cities  of 
Champaign  and  Urbana,  and  the  construction  of  a  direct  pres- 
sure, steam  operated  waterworks  plant  started  in  1886.  About 
1892  the  plant  was  sold  to  the  Union  Manufacturing  Company, 
which  later  abandoned  the  mine  shaft  as  a  source  of  supply  and 
drilled  four  wells  to  take  its  place. 

In  1899  the  property  was  acquired  by  the  present  owners, 
who  have  greatly  developed  it  and  now  furnish  water  to  about 
6,600  consumers.  The  company  has  82  miles  of  distribution 
mains,  of  which  about  37^  miles  are  cast-iron  pipe.  Water  is 
obtained  from  twenly-four  wells,  each  equipped  with  an  elec- 
trically driven  deep  well  pump  which  delivers  the  water  to  a 
reservoir,  where  it  is  aerated  and  the  dissolved  iron  partially 
precipiteted.  From  this  reservoir  the  water  is  pumped  to  a 
gravity  filter  plant  where  it  percolates  through  a  layer  of  sand 
wliich  removes  the  suspended  particles  of  iron  oxide.  The 
#.U.R.1919B.  61 
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affluent  is  collected  in  a  reservoir,  from  which  it  is  pumped  di- 
rectly into  the  distribution  system.  Since  July  1,  1917,  all 
pumping  machinery  has  be^i  electrically  operated,  power  being 
obtained  from  the  local  electric  utility.  Formerly  the  water 
company  generated  electric  current  which  supplied  the  deep 
well  pumps,  but  the  pumps  serving  the  distribution  system  were 
steam-driven. 

Vaiuaiions. 

During  the  hearings  in  this  case,  three  valuations  of  peti- 
tioner's property  were  filed  in  evidence,  and  the  record  also  con- 
tains such  information  concerning  the  investment  in  the  enter- 
prise. 

At  the  first  hearing  the  company  placed  in  evidence  (petition- 
er's exhibit  8)  a  report  upon  its  property  prepared  by  D.  H. 
Maury,  consulting  engineer,  Chicago.  The  report  contains  a 
complete  inventory  and  appraisal  of  the  property  as  of  April 
1,  1914,  and  also  a  discussion  of  various  methods  of  valuation, 
which  hereinafter  will  be  considered  at  greater  length. 

By  direction  of  the  Commission,  C.  G.  Bennett,  its  water  and 
heat  engineer,  prepared  a  valuation  (Bennett's  exhibit  A)  of 
the  property,  field  checking  the  Maury  inventory,  to  which  were 
added  the  actual  costs  of  property  installed  from  April  1,  1914, 
to  January  1,  1919,  the  date  of  valuation. 

At  the  last  hearing  in  the  case,  Charles  H.  Hurd,  consulting 
engineer,  Indianapolis,  Indiana,  placed  in  evidence  (Hurd's 
exhibit  A)  a  valuation  of  the  property  of  petitioner  as  of  Jan- 
uary 1,  1919.  This  valuation  was  made  upon  a  reproduction 
basis,  using  original  cost  prices  for  property  recently  installed 
and  cost  of  reproduction  new  at  average  prices  where  original 
cost  of  the  articles  was  not  available. 

Summaries  of  the  three  valuations,  extended  discussion  of 

which  hereinafter  will  be  given,  are  shown  in  table  L : 
P.U.R.1919B. 
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Table  I.  shows  such  substantial  differences  in  the  values  of  the 
property,  as  determined  by  the  three  appraisers,  that  extended 
discussion  of  the  several  methods  used  and  the  results  thereby 
obtained    appear    profitable.      Primarily,    may   be    considered 

Cost  and  Value. 

[1]  "In  the  famous  case  of  Smyth  v.  Ames,  169  U.  S.  466, 
646,  42  L.  ed.  819,  849,  18  Sup.  Ct.  Eep.  434,  the  court  said: 
We  hold,  however,  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintain- 
ing a  highway  under  legislative  sanction  must  be  the  fair  value  of 
the  property  being  used  by  it  for  the  convenience  of  the  public. 
And,  in  order  to  ascertain  that  value,  the  original  cost  of  con- 
struction, the  amount  expended  in  permanent  improvements, 
the  amount  and  market  value  of  its  bonds  and  stock,  the  pres- 
ent as  compared  with  the  original  cost  of  construction,  the  prob- 
able earning  capacity  of  the  property  under  particular  rates 
prescribed  by  statute,  and  the  sum  required  to  meet  operating 
expenses,  are  all  matters  for  consideration,  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case.  We  do  not 
say  that  there  may  not  be  other  matters  to  be  regarded  in  esti- 
mating the  value  of  the  property.  What  the  company  is  en- 
titled to  ask  Is  a  fair  return  upon  the  value  of  that  which  it 
employs  for  the  public  convenience.' "  Re  Lincoln  Traction 
Co.  —  Neb.  — ,  P.U.R.1919C,  932,  171  N.  W.  192. 

In  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U. 
S.  352,  57  L.  ed.  1511,  48  L.R.A.(KS.)  1151,  33  Sup.  Ct. 
Eep.  729,  Ann.  Gas.  1916A,  18,  decided  June  9,  1913,  by  the 
United  States  Supreme  Court,  Mr.  Justice  Hughes  states :  "The 
basis  of  calculation  is  the  'fair  value  of  the  property'  used  for 
the  convenience  of  the  public.  Smyth  v.  Ames,  169  U.  S.  546, 
42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418.  Or,  as  it  was  put  in  San 
Di^o  Land  &  Town  Co.  v.  National  City,  174  U.  S.  767,  43  L. 
ed.  1161,  19  Sup.  Ct.  Rep.  804,  'What  the  company  is  entitled 
to  demand,  in  order  that  it  may  have  just  compensation,  is  a 
fair  return  upon  the  value  of  the  property  at  the  time  it  is  being 
used  for  the  public*  See  also  San  Diego  Land  &  Town  Co.  v. 
Jasper,  189  U.  S.  489,  47  L.  ed.  892,  23  Sup.  Ct.  Rep.  671, 
and  Willcox  v.  Consolidated  Gas  Co.  212  U.  S.  19,  41,  53  L. 
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ed.  882,  896,  48  L.RA.(N.S.)  1134,  29  Sup,  Ot  Eep.  192, 
15  Ann.  Cas.  1034. 

"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  rea- 
sonable judgment,  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts." 

Also  in  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  53 
L.  ed.  371,  29  Sup.  Ot.  Rep.  148,  it  is  said:  "The  cost  of  re- 
production is  one  way  of  ascertaining  the  present  value  of  a 
plant  like  that  of  a  water  company,  but  the  test  would  lead  to 
obviously  incorrect  results,  if  the  cost  of  reproduction  is  not 
diminished  by  the  depreciation  which  has  come  from  age  and 
use.  .  .  .  The  cost  of  reproduction  is  not  always  a  fair  meas- 
ure of  the  present  value  of  a  plant  which  has  been  in  use  for 
many  years.  The  items  composing  tbe  plant  depreciate  in  value 
from  year  to  year  in  a  varying  degree.  ...  It  is  not  easy  to 
fix  at  any  given  time  the  amount  of  depreciation  of  a  plant  whose 
component  parts  are  of  different  ages  with  different  expectations 
of  life.  But  it  is  clear  that  some  substantial  allowance  for  de- 
preciation ought  to  have  been  made  in  this  case." 

Having  in  mind  the  foregoing  relations  between  cost  and 
value,  the  various  data  bearing  upon  the  costs  and  values  of  the 
property  herein  involved  may  be  considered.     Among  these  are: 

Original  Cost  of  Construction,  Amounts  Expended  in  Permanent 
Improvements,  wnd  Amounts  of  Bonds  aaid  Stock  Issued 
and  Market  Value  Thereof. 

By  direction  of  the  Commission  its  accounting  department 
prepared  a  report  (accounting  department's  exhibit  "A"),  sub- 
mitted in  evidence  by  L.  H.  James,  assistant  accountant,  and 
detailing  the  results  of  an  investigation  of  the  books  and  ac- 
counts of  the  Champaign  &  Urbana  Water  Company.  Exhibit 
2  of  this  report  shows  the  total  plant  investment  December  31, 
1918,  was  $629,254.92.  The  books  of  the  present  company  were 
opened  September  29,  1899,  with  a  plant  investment  of  $135,- 
000,  representing  then  outstanding  bonds  amounting  to  $130,- 
000  and  capital  stock  of  $5,000  par  value.  In  1913  an  adjust- 
ment was  made  by  adding  $73,000  to  the  plant  account,  although 
the  reason  therefor  is  not  disclosed  by  the  books.    However,  the 
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witness  Amsbaiy  stated  the  sum  represented  6  per  oent  sorip 
notes  issued  in  payment  of  dividends,  and  these  notes  were  later 
converted  into  preferred  stock  of  petitioner.  In  1914  a  further 
readjustment  was  made  by  adding  to  the  plant  account  $145,- 
873.85,  representing  the  diflferenoe  between  the  plant  account 
and  the  value  of  the  property  determined  by  D.  H.  Maury,  here- 
inbefore mentioned.  It  therefore  appears  clear  that  $218,873.- 
85  now  included  in  petitioner's  plant  account  does  not  represent 
expenditures  for  additions  to  the  property.  Deducting  this 
amount  from  $629,254.92,  there  remains  the  sum  of  $410,381.- 
07,  representing  the  investment  in  plant  and  equipment  to  De- 
cember 31,  1918. 

Similarly,  exhibit  2  of  the  accounting  report  shows  plant  in- 
vestment account  was  $135,000  on  September  29,  1899,  and 
from  that  time  to  December  31,  1918,  additional  construction 
to  the  amount  of  $275,381.17  was  done,  thus  making  a  total  of 
$410,381.17  for  the  plant  account  to  December  31,  1912,  which 
accords  with  the  forgoing  total  for  this  account.  Since  Jan- 
uary 1,  1914,  petitioner's  books  show  proper  adjustments  have 
been  made  for  property  retired,  but  the  record  is  silent  as  to 
the  exact  practice  in  this  respect  previous  to  that  time.  How- 
ever, it  is  clear  that  if  deductions  were  made  for  property  re- 
tired, the  above  sum  would  show  the  exact  investment,  while  if 
deductions  were  not  thus  made,  petitioner  would  be  the  bene- 
ficiary to  the  extent  of  the  value  of  such  retired  property.  Fur- 
ther, the  maximum  cash  investment  in  the  property  December 
31,  1918,  may  be  concisely  shown  in  the  following  tabulation: 

BondB  assumed  at  time  of  purchase  of  property,  September  2B, 

1899    $130,000.00 

Purchase  price  of  76  per  cent  of  $5,000  par  value  of  stock 15,000.00 

Purchase  price  of  25  per  cent  of  $3,000  par  value  of  stock 20,000.00 

Additions  and  betterments  to  property  from  September  29,  1809, 

to  December  31,  1918  275,381.17 

Total    $440,381.17 

However,  it  must  be  borne  in  mind  the  $20,000  was  paid  for 
25  per  cent  of  the  original  capital  stock  a  considerable  time  after 
petitioner  acquired  the  property  and  had  '^put  it  on  its  feet/' 
thus  greatly  enhancing  the  value  of  the  stock.  Doubtless  the 
true  value  of  the  entire  capital  stock,  on  the  basis  of  the  75  per 
cent  first  acquired,  was  only  $20,000.    Upon  this  basis  of  rea- 
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soning,  the  probable  investment  in  the  property  to  December  31, 
1918,  would  be  the  sum  of  $425,381,17.  Moreover,  the  testi- 
mony is  conflicting  as  to  the  exact  amount  paid  for  the  original 
stock,  witness  Amsbary  at  one  time  stating  the  amount  was 
$15,000,  and  at  another  time  testifying  payments  were  $15,000 
for  75  per  cent  of  the  stock  and  $20,000  for  the  remaining  25 
per  cent. 

December  31,  1918,  there  were  outstanding  bonds  with  a  par 
value  of  $328,000,  including  the  refunding  of  the  original  $130,- 
000  in  bonds.  These  bonds  were  sold  at  an  approximate  dis- 
count of  $30,000,  or  the  equivalent  of  $295,200  in  cash.  The 
total  stock  outstanding  December  31,  1918,  was  $170,300,  of 
which,  as  heretofore  shown,  $78^000  was  for  the  purpose  of  re- 
tiring scrip  notes  issued  to  pay  dividends,  leaving  $97,300  for 
investment  in  property.  Petitioner's  balance  sheet  December 
31,  1918  (accounting  exhibit  "A"),  shows  outstanding  notes 
amounting  to  $23,700.  Assuming  the  $37,800  was  expended 
for  additions  and  betterments,  there  would  be  represented  in 
property  by  outstanding  securities  as  follows: 

Bonds    1295,200 

Stock 97,300 

Notes  payable  23,700 

Total   ^16,200 

[2]  The  balance  sheet  also  shows,  on  the  liabilities  side,  that 
the  depreciation  reserve  as  of  December  31,  1918,  was  $22,300. 
Inasmuch  as  no  corresponding  entry  is  shown  on  the  assets  side 
of  the  balance  sheet,  it  is  a  fair  assumption  that  the  depreciation 
reserve  is  represented  by  property.  However,  the  depreciation 
reserve  can  properly  form  no  part  of  the  capital  account  for 
reasons  clearly  set  forth  by  the  United  States  Supreme  Court 
in  the  Cumberland  Teleph.  &  Teleg.  Co.  Case,  wherein  it  was 
stated:  *'It  was  obligatory  upon  the  complainant  to  show  that 
no  part  of  the  money  raised  to  pay  for  depreciation  was  added 
to  capital,  upon  which  a  return  was  to  be  made  to  stockholders 
in  the  way  of  dividends  for  the  future.  It  cannot  be  left  to  con- 
jecture, but  the  burden  rests  with  the  complainant  to  show  it 
It  certainly  was  not  proper  for  the  complainant  to  take  the 
money,  or  any  portion  of  it,  which  it  received  as  a  result  of  the 
rates  under  which  it  was  operating,  and  so  to  use  it,  or  any  part 
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of  it;  as  to  pennit  the  oompany  to  add  it  to  its  capital  account, 
upon  which  it  was  paying  dividends  to  shareholders.  If  that 
were  allowably  it  would  be  coUeoting  money  to  pay  for  depre- 
ciation of  the  properly  and,  having  collected  it^  to  use  it  in  an- 
other way,  upon  which  the  complainant  would  obtain  a  return 
and  distribute  it  to  its  stockholders.  That  it  was  right  to  raise 
more  money  to  pay  for  depreciation  than  was  actually  disbursed 
for  the  particular  year  there  can  be  no  doubt,  for  a  reserve  is 
necessary  in  any  business  of  this  kind,  and  so  it  might  accumu- 
late; but  to  raise  more  than  money  enough  for  the  purpose,  and 
place  the  balance  to  the  credit  of  capital  upon  which  to  pay  divi- 
dends,  cannot  be  proper  treatment.''  212  IJ.  S.  424,  58  L.  ed. 
582,  29  Sup,  Ct.  Rep.  U7. 

The  foregoing  plainly  places  upon  petitioner  the  burden  of 
showing  that  no  part  of  the  moneys  set  aside  to  care  for  depre- 
ciation was  included  in  capital  account  upon  which  future  divi- 
dends might  be  expected.  In  this  case  no  such  proof  was  offered, 
and  petitioner's  depreciation  reserve  of  $22,300  must  be  deduct- 
ed frcmi  its  capital  account 

[3]  Offsetting  possible  claims  that  bond  discount  represents 
cash  outlay,  this  Commission  has  consistently  held  that  such  dis- 
counts should  be  eliminated  from  capital  account  but  properly 
may  be  considered  as  an  interest  charge  in  fixing  a  reasonable 
rate  of  return.  That  is,  the  rate  of  return  should  be  based  up- 
on the  actual  interest  paid,  or  amounts  that  should  be  allowed 
for  interest  on  actual  investment,  including  discounts  and  prop- 
er allowances  for  superior  management  and  risks  of  the  business. 

C.  G.  Bennett,  water  and  heat  engineer  for  the  Commission, 
placed  in  evidence  a  valuation  of  petitioner's  property  as  of  Jan- 
uary 1,  1919.  This  valuation  (Bennett's  exhibit  "A")  was  pre- 
pared upon  a  basis  of  original  cost  by  field  checking  the  Maury 
valuation,  supra,  omitting  retired  property,  making  certain  other 
changes,  and  applying  unit  prices  representing  as  nearly  as  pos- 
sible the  cost  of  the  units  at  the  time  they  were  installed.  De- 
preciation was  determined  upon  a  straight-line  basis,  using  serv- 
ice conditions  obtained  from  inspection  of  the  various  articles 
or  the  application  of  life  tables. 

Bennett  excluded  certain  mains,  valves,  and  hydrants  owned 
by  the  oily  of  Champaign;  certain  wrought-iron  mains  installed 
P.U.R.1919B:. 
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at  the  expense  of  consumers;  paving  not  disturbed  at  the  time 
mains  were  laid;  water  services  paid  for  by  consumers;  and  a 
number  of  articles  that  have  been  retired  since  the  date  of  the 
Maury  appraisal,  Bennett  included  the  net  cost  of  additions 
and  betterments  from  April  1,  1914,  the  date  of  the  Maury  ap- 
praisal, to  January  1,  1919,  the  date  of  the  Bennett  appraisal, 
obtaining  these  costs  from  the  company's  records.  Including 
$15,000  for  working  capital  and  supplies  and  nonoperating  prop- 
erty to  the  amount  of  $2,089,  Bennett  found  a  total  cost  new, 
as  of  January  1,  1919,  of  petitioner's  property  of  $410,034  and 
a  corresponding  depreciated  cost  of  $326,910,  as  shown  in  table 
I.  herein. 

The  cost  new  of  the  property,  as  determined  by  Bennett,  strik- 
ingly approximates  the  total  plant  account  as  hereinbefore  de- 
termined, after  making  corrections  for  $72,000  representing 
scrip  dividends  and  $143,872.95  added  because  of  the  Maury 
appraisal.  Evidence  shows  property  to  the  value  of  at  least 
$18,000  has  been  abandoned,  but  does  not  clearly  disclose  wheth- 
er proper  correction  therefor  has  been  made  in  petitioner's  plant 
account 

Cost  of  Reproduction  New  and  Cost  of  Reproduction  New  Less 

Depreciation. 

D.  H.  Maury,  consulting  engineer,  Chicago,  submitted  a  re- 
port (petitioner's  exhibit  2)  to  the  Champaign  &  TTrbana  Water 
Company,  containing  a  complete  inventory  and  appraisal  of 
petitioner's  property  as  of  April  1,  1914,  and  this  report  forms 
a  portion  of  the  evidence  in  this  case. 

The  report  is  voluminous  and  discusses  in  detail  variouB  meth- 
ods of  valuation,  particularly  as  applied  to  the  property  of  the 
Champaign  &  Urbana  Water  Company.  Concerning  the  past 
cost  and  deficit  method,  at  page  6,  the  report  states : 

"At  the  time  the  bulk  of  the  investment  in  the  plant  was 
made,  prices  of  pipe,  machinery,  and  materials  in  general  were 
perhaps  higher  than  at  present.  On  the  other  hand,  the  pave- 
ments upon  the  streets,  which  it  would  be  necessary  to  cut 
through  and  replace  in  reproducing  the  plant  to-day,  have  many 
of  them  been  laid  since  the  laying  of  the  mains,  and  the  cost  of 

doing  this  work  would  be  included  in  reproduction  but  not  found 
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in  the  past  cost.  However,  past  cost  may  include  obsolete  struc- 
tures not  found  in  reproducing  cost.  The  past  cost,  therefore,' 
must  be  charged  with  both  depreciation  and  appreciation  before 
it  can  be  compared  with  the  cost  of  reproduction.  Experience 
in  general,  based  upon  accurate  information  obtained  in  many 
plants,  has  led  to  the  belief  that  the  past  cost  of  work  is  general- 
ly somewhat  less  than  the  amount  that  it  would  take  to  reproduce"* 
the  same  plant  under  present-day  conditions. '^ 

'TJnfortunately  no  accurate  statement  of  past  cost  for  the 
Champaign  &  TJrbana  plant  has  been  available  at  this  time,  and 
it  has  been  impossible  to  use  the  past-cost  method  of  appraise- 
ment in  this  case." 

Concerning  the  commercial  or  comparative  plant  method,  in 
'^ioh  Ae  costs  of  similar  plants  are  determined  by  miles  and 
sizes  of  mains,  character  of  soil,  sotirces  of  water  supply,  and  sim- 
ilar considerations,  at  page  9  of  the  report  it  is  stated :  "Taking 
all  these  things  into  consideration,  and  in  order  to  make  allow- 
ance for  the  approximate  nature  of  the  comparative  method  of 
estimating,  it  is  believed  that  a  value  of  $550,000  would  be  a 
fair  value  for  the  plant  as  found  in  this  manner." 

Concerning  cost  of  reproduction  new  and  cost  of  reproduction 
new  less  depreciation,  at  page  11  the  report  states : 
i  "This  method  involves  the  imaginary  construction,  step  by 
step,  of  a  hypothetical  plant,  which,  when  completed  in  a  rea- 
sonable and  practicable  period  of  time,  will  be  exactly  similar  to 
the. one  under  consideration  in  both  physical  structure  and  rev- 
enues." 

"In  the  reproduction  estimate  of  this  plant,  there  has  been 
used  what  may  be  termed  the  'norma?  price  for  material  and 
labor  in  Champaign  and  Urbana,  based  on  the  local  prices  and 
on  a  general  knowledge  of  the  fluctuations  of  these  prices  from 
time  to  time.  .  .  .  Obviously,  completed  plants  do  not  fluc- 
tuate in  value  with  the  short  and  violent  market  variations,  and 
it  is  even  doubtful  if  such  plants  as  going  concerns  are  greatly 
affected  in  value  by  the  long  swing  of  the  country's  prices." 

"In  the  following  detailed  estimates  of  reproduction  there 
have  been  included  with  each  item  an  estimate  of  the  life,  and 
accrued  depreciation,  based  upon  a  study  of  the  existing  condi- 
tions in  each  case,  and  a  4  per  cent  sinking  fund." 
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As  shown  in  the  summary  in  table  L,  Manry  detennined  a 
total  cost  new,  including  going  value,  of  the  property  of  the 
Champaign  &  Urbana  Water  Company  on  April  1,  1914,  of 
$586,165. 

Examination  of  the  Maury  report  shows  certain  items  requir- 
ing detailed  discussion,  inasmuch  as  there  are  involved  prin- 
ciples upon  which  this  Cixnmission  has  heretofore  assumed  a 
definite  position.    Principal  among  these  items  are: 

Overheads. — ^For  overheads,  such  as  preliminary  organkation 
costs,  engineering,  superintendence,  administration,  contingen- 
cies, and  interest  during  construction,  Maury  includes  $90,440, 
equivalent  to  20.3  per  cent  of  the  physical  value,  an  amount  that 
may  properly  be  considered  at  least  liberal. 

[4]  Pavement  over  Mains. — ^Included  in  the  Maury  apprais- 
al is  $43,212,  representing  the  depreciated  cost  of  paving  over 
cast-iron  mains.  This  cost  is  included  regardless  of  whether  the 
pavement  was  actually  disturbed  at  the  time  the  main  was  laid. 
Bennett  found  the  undisputed  depreciated  cost  of  pavement  cut 
in  laying  mains  was  $520.  Deducting  this  from  Maury's  al- 
lowance of  $43,212,  there  is  left  an  amount  of  $42,692,  repre- 
senting the  depreciated  cost  of  pavement  which  was  not  cut  in 
laying  mains  and  was  therefore  not  a  matter  of  expense  to  the 
company.  Maury  included  this  cost  because  the  pavement  would 
require  cutting  if  the  mains  had  been  laid  at  the  time  of  his  val- 
uation, this  procedure  constituting  strict  adherence  to  the  repro- 
duction theory. 

Concerning  the  propriety  of  including  in  valuations  amounts 
for  paving  not  disturbed,  the  United  States  Supreme  Court  has 
definitely  spoken.  In  the  Des  Moines  Gas  Case,  Mr.  Justice 
Day  said :  "As  to  the  item  of  $140,000,  which,  it  is  contended, 
should  be  added  to  the  valuation,  because  of  the  fact  that  the 
master  valued  the  property  on  the  basis  of  the  cost  of  reproduc- 
tion new,  less  depreciation,  and  it  would  be  necessary  in  such 
reproduction  to  take  up  and  replace  pavements  on  streets  which 
were  unpaved  when  the  gas  mains  were  laid,  in  order  to  replace 
the  mains,  we  are  of  the  opinion  that  the  court  below  correctly 
disposed  of  this  question.  These  pavements  were  already  in 
place.  It  may  be  conceded  that  they  would  require  removal  at 
the  time  when  it  became  necessary  to  reproduce  the  plant  in 
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this  respect.  The  master  reached  the  conclusion  that  the  life 
of  the  mains  would  not  be  enhanced  by  the  necessity  of  remov- 
ing the  pavements,  and  that  the  company  had  no  right  of  prop- 
erty in  the  pavements  thus  dealt  with,  and  that  there  was  neither 
justice  nor  equity  in  requiring  the  people  who  had  been  at  the 
expense  of  paving  the  streets  to  pay  an  additional  sum  for  gas 
because  the  plant,  when  put  in,  would  have  to  be  at  the  expense 
of  taking  up  and  replacing  the  pavements  in  building  the  same. 
He  held  that  such  added  value  was  wholly  theoretical,  when  no 
benefit  was  derived  therefrom.  We  find  no  error  in  this  dispo- 
sition of  the  question."  288  U.  S.  I7l,  59  L.  ed.  1253,  P.TT.K. 
1915D,  589,  590,  35  Sup.  Ot.  Rep.  811. 

The  principle  thus  laid  down  has  been  consistently  followed 
by  this  Commission  and  is  fully  discussed  in  Springfield  v. 
Springfield  Gas  &  E.  Co.  P.ir.R.1916C,  335,  hence  further  com- 
ment is  unnecessary. 

The  Commission  is  of  the  opinion  and  finds  that  the  value 
of  pavement  not  disturbed  at  time  mains  were  laid  can  properly 
form  no  portion  of  the  rate-making  value  of  petitioner's  proi)erty. 
[5]  Services. — ^Included  in  the  Maury  appraisal  is  a  sum  of 
$63,202,  representing  the  depreciated  value  of  service  connec- 
tions laid  at  the  expense  of  consumers.  The  propriety  of  includ- 
ing this  sum  can  be  easily  determined  by  applying  the  principle 
laid  down  in  the  Des  Moines  Gas  Case,  supra.  These  services 
were  installed  at  the  expense  of  the  consumers,  are  not  now  the 
property  of  the  company,  and  therefore  represent  no  investment 
upon  which  petitioner  may  properly  expect  a  return  in  the  way 
of  water  rates.  The  costs  of  their  maintenance,  borne  by  the 
company,  are  reflected  in  operating  expenses,  and  in  this  respect 
represent  all  the  company  is  entitled  to  earn.  The  company  now 
installs  the  services  from  the  main  to  the  stop  box  in  the  park- 
way, and  sums  expended  for  this  purpose  are  properly  charge- 
able to  capital  account,  as  are  the  worn-out  services  replaced  at 
the  expense  of  the  company. 

[6]  Also  included  in  the  Maury  appraisal  is  an  amount  of 
$24,483  for  the  cost  of  installation  of  wrought-iron  mains, — ^ 
valves,  and  boxes.  Bennett's  appraisal  showed  25  per  cent  of 
these  facilities  were  installed  at  the  expense  of  consumers,  a  con- 
tention substantiated  by  the  record  in  this  case.  For  the  rea- 
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sons  hereinbefore  assigned  there  should  be  deducted  from  Mau- 
ry's appraisal  one  fourth  of  the  above  amount,  equal  to  $6,121, 
together  with  $356  for  pavement  over  these  mains,  a  total  of 
$6,467.  The  principle  herein  involved  is  essentially  the  same  as 
that  arising  under  the  claims  of  steam  railroad  companies  for 
the  inclusion  of  the  value  of  sidings  constructed  at  the  expense 
of  industries  served  by  the  carriers.  In  denying  the  ocmtention 
of  the  carriers  the  Interstate  Conmierce  Commission  said :  "The 
rule  adopted  in  the  inventorying  of  such  tracks  is  to  give  to  the 
carrier  whatever  property  of  a  removable  character  it  could 
take  up  and  carry  away  if  the  use  of  the  track  were  to  be  dis- 
continued. .  .  .  This  rule  gives  to  the  carrier  all  or  more 
than  it  can  claim  imder  the  literal  interpretation  of  the  act  If 
cost  of  reproductioil  new  or  cost  of  reproduction  less  deprecia- 
tion should  be  made  the  basis  of  value,  the  carrier  would  under 
this  method  of  procedure  add  to  its  value,  large  sums  which  it 
has  received  from  the  public,  not  as  a  voluntary  donation  but 
by  a  virtual  assessment  in  invitum,  since  in  most  instances  in 
the  past  the  industry  could  obtain  the  sidetrack  only  by  com- 
plying with  the  carriers'  terms, '^  Texas  Midland  Case,  I.  C.  C. 
July  31,  1918,  page  122.  Cf.  Indiana  Public  Service  Commis- 
eion  in  Apple  v.  Brazil,  P.U.R.19150,  567;  and  in  Commercial 
Club  V.  Citizens  Gas  &  Fuel  Co.  P.U.R.1916E,  12;  Pennsyl- 
vania Public  Service  Commission  in  Thayer  v.  Beaver  Valley 
Water  Co.  P.U.R.1916E,  986;  Greensburg  v.  Westmoreland 
Water  Co.  P.TT.E.1917D,  518 ;  and  in  Montrose  v.  Consumers 
Water  Co.  P.U.R.1918C,  858;  Wisconsin  Railroad  Commis- 
sion in  Re  Racine  Water  Co.  P.U.R.1917D,  321;  District  of 
Columbia  Public  Utilities  Commission  in  Re  Potomac  Electric 
Power  Co.  P.U.R.1917D,  677. 

[7]  The  Commission  is  of  the  opinion  and  finds  that  the 
value  of  services  and  wrought-iron  mains,  valves,  and  boxes,  in- 
stalled at  the  expense  of  consumers,  can  properly  form  no  por- 
tion of  the  rate-making  value  of  petitioner's  property. 

Facilities  Owned  by  the  City  of  Champaign. — Included  in 
the  Maury  appraisal  are  certain  mains,  hydrants,  and  valves  in- 
stalled in  1907,  1908,  and  1909  at  the  expense  of  the  city  of 
Champaign.     Maury  did  not  separately  show  the  depreciated 

value  of  these  articles,  but  his  inventory  shows  the  property  in 
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detail,  and  by  applying  his  unit  prices  and  rate  of  depreciation, 
a  value  of  $12,052  is  foiind  for  the  city-owned  mains,  valves, 
and  hydrants.  Hurd,  whose  valuation  is  hereinafter  discussed, 
obtained  a  depreciated  value  of  $11,855 ;  and  Bennett  excluded 
this  property  from  his  appraisal.  Connected  with  the  mains 
owned  by  the  city  of  Champaign  are  thirty  hydrants  for  which 
the  company  receives  no  compensation  other  than  the  use  of  the 
mains  and  auxiliary  facilities. 

In  the  absence  of  proof  to  the  contrary  it  may  properly  be 
assumed  the  hydrant  service  furnished  the  city  constitutes  the 
reasonable  compensation  to  which  the  city  is  entitled  for  the 
use  of  the  property.  These  facilities  are  not  owned  by  petition- 
er,  and  in  accordance  with  the  principles  hereinabove  laid  down, 
the  Commission  is  of  the  opinion  and  finds  that  the  value  of  the 
facilities  owned  by  the  city  of  Champaign  can  properly  form  no 
portion  of  the  rate-making. value  of  petitioner's  property. 

The  total  depreciated  cost  of  property  not  owned  by  the  com- 
pany, but  included  in  the  Maury  appraisal,  is  $114,216.  To 
this  should  be  added  20.5  per  cent,  or  $23,414,  for  overheads, 
making  a  total  deduction  of  $137,630.  The  Commission  is  of 
the  opinion  and  finds  that  from  the  total  depreciated  value 
$476,262,  obtained  by  Maury,  there  should  be  deducted  at  least 
$137,630,  leaving  $338,632,  exclusive  of  separate  allowance  for 
going  value  and  operating  capital,  as  the  probable  value  of  the 
property  April  1,  1914.  From  April  1,  1914,  to  January  1, 
1919,  additions  and  betterments  to  the  plant  (exhibit  2  of  ac- 
counting report)  cost  $92,944.82.  Including  $10,000  operating 
capital,  Maury's  corrected  depreciated  value  of  the  property,  as 
of  December  31,  1918,  not  including  separate  allowance  for 
going  value,  would  be  $441,577,  including  certain  property 
abandoned  since  April  1,  1914,  as  shown  in  Bennett's  exhibit  A. 

Charles  H.  Hurd,  consulting  engineer,  Indianapolis,  Indiana, 
placed  in  evidence  in  behalf  of  petitioner  an  appraisal  (Hurd's 
exhibit  A)  of  the  properties  of  the  Champaign  &  Urbana  Water 
Company,  Champaign,  Illinois,  as  of  December  31,  1918. 
Hurd's  valuation  ia  based  upon  the  cost  of  reproduction  new, 
with  allowances  for  accrued  depreciation.  At  page  2  of  Hurd's 
exhibit,  it  ia  stated : 

'^Original  cost  of  the  physical  properly  is  used  as  a  base  for 
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determining  present  value  whenever  the  property  or  equipment 
has  been  recently  constructed  or  installed.  The  reproductioi^ 
cost-new  method  is  used  whenever  such  original  costs  are  not 
available,  and  for  properties  which  are  not  of  recent  construc- 
tion." 

".  .  .  Net  value  is  derived  by  deducting  from  the  original 
cost  or  estimated  reproduction  cost  new,  the  item  of  deprecia- 
tion due  to  natural  wear  and  tear  and  obsolescence." 

".  .  .  TTnit  prices  used  are  prices  which  are  normal  for  the 
period  immediately  preceding  the  date  of  the  appraisal.  The 
present  unit  prices,  as  used  in  this  valuation,  are  based  on  the 
prevailing  prices  for  the  years  1912-1917." 

".  .  .  The  going  value  of  a  utility  is  that  part  of  its  prop- 
erty value  due  to  its  having  an  existing  established  business  and 
income." 

Hurd  obtained  a  total  cost  new  ci  tiie  property,  including 
services  and  wrought-iron  mains  installed  by  consumers,  mains, 
valves,  and  hydrants  owned  by  the  city  of  Champaign,  $36,000 
for  working  capital,  and  $70,000  for  going  value,  of  $661,144, 
and  a  corresponding  depreciated  cost  of  $551,747.  For  paving 
actually  cut  in  laying  mains  there  is  included  a  depreciated 
cost  of  $2,617,  and  no  claim  is  made  for  pavement  undisturbed, 
a  procedure  in  accordance  with  our  findings  in  the  discussion 
of  the  Maury  appraisal,  supra. 

Hurd  obtained  a  depreciated  cost  of  $46,360  for  all  services 
now  in  use,  although  evidence  is  to  the  effect  that  previous  to 
1914  these  were  installed  at  the  expense  of  consumers  and,  for 
reasons  hereinbefore  given,  are  not  properly  includible  in  a  rate- 
making  value.  Bennett  shows  the  depreciated  cost  of  services 
installed  by  the  company  prior  to  April  1,  1914,  is  $1,700. 
From  April  1,  1914,  to  April  1,  1918,  $8,273  was  expended  by 
the  company  in  the  installation  of  water  services,  but  for  the 
last  nine  months  in  1918  no  data  are  available  in  the  evidence. 
Hence  it  seems  proper  to  assume  the  value  of  these  services  at 
a  sum  not  exceeding  $9,973,  an  assumption  favorable  to  the  com- 
pany because  no  deduction  is  made  for  depreciation  in  the  serv- 
ices installed  since  April  1,  1914.  Upon  the  foregoing  assump- 
tions, the  difference  between  $45,350  and  $9,973,  or  $35,377, 
should  be  deducted  from  the  Hurd  appraisaL 
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Hurd  ahows  the  depreciated  cost  of  wroughtriron  pipe  was 
$21,607,  of  which  evidence  shows  25  per  cent  were  installed  by 
the  consumers.  Hence,  for  reasons  hereinbefore  given,  25  per 
cent  of  $21,607,  or  $5,402,  should  be  deducted.  Hurd  also  shows 
a  depreciated  cost  of  $11,855  for  mains,  valves,  hydrants,  and 
services  owned  by  the  city  of  Champaign;  for  reasons  hereto 
fore  stated,  this  amount  should  be  deducted. 

In  accordance  with  our  findings  in  the  discussion  of  similar 
principles  in  the  Maury  appraisal,  supra,  the  values  of  services, 
and  wroUght-iron  mains  installed  at  the  expense  of  the  consum- 
ers, and  the  value  of  facilities  owned  by  the  city  of  Champaign, 
are  deducted  from  the  Hurd  appraisal. 

Hurd  ako  allowed  general  overhead  expenses  of  approximate- 
ly 14  per  oent^  substantially  the  same  as  Bennett,  while  Maury 
used  20.5  per  emt 

It  is  worthy  of  note  that  Hurd's  valuation  includes  prices  for 
labor  and  mat^al  for  the  years  1916  and  1917.  Honorable 
Charles  E.  Hughes,  former  Justice  of  the  United  States  Su- 
preme Court,  and  referee  appointed  by  the  New  York  supreme 
court  in  Brooklyn  Borough  Gas  Co.  v.  JPublic  Service  Conmiis- 
sion,  17  N.  Y.  Off.  Dept  E.  81,  P.U.R.1918F,  page  347,  said: 

*Tir.  Shattuok  was  of  the  opinion  that,  in  view  of  the  extreme- 
ly high  prices  then  prevailing,  it  would  not  be  proper  to  take  the 
actual  cost  of  reproduction  as  of  that  time,  and  for  this  reason  he 
made  an  estimate  based  upon  the  average  cost  of  various  parts  of 
the  plant  spread  over  a  period  of  five  years  ending  December  31, 
1916.  As  plaintiff's  counsel  says,  the  high  cost  of  material  and 
the  scarcity  of  labor  rendered  the  end  of  1916  ^a  prohibitive  time 
to  build  public  utilities  of  this  sort.'  .  .  .  While  it  is  impor- 
tant to  consider  the  cost  of  reproduction  in  determining  the  fair 
value  of  a  plant  for  rate-making  purposes,  it  cannot  be  said  that 
there  is  a  constitutional  right  to  have  the  rates  of  a  public  serv- 
ice corporation  based  upon  the  estimated  cost  of  the  reproduction 
of  its  property  at  a  particular  time  regardless  of  circumstances. 
To  base  rates  upon  a  plant  valuation  simply  representing  a  hy- 
pothetical cost  of  reproduction  at  a  time  of  abnormally  high 
prices  due  to  exceptional  conditions  would  be  manifestly  unfair 
to  the  public,  and  likewise  to  base  rates  upon  an  estimated  cost 
of  reproduction  far  lower  than  the  actual  bona  fide  and  prudent 
P.U.R.1919IL  62 
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investment  because  of  abnormally  low  pricses  would  be  unfair  to 
the  company.  •  •  .  But  it  is  a  different  thing,  after  cost  has 
been  defrayed,  and  the  question  is  as  to  the  compensation  to  be 
allowed  in  excess  of  cost,  to  take  as  the  basis  for  a  compensatory 
return  an  asserted  plant  value,  far  above  the  actual  investment, 
which  is  reached  merely  by  expert  estimates  of  a  cost  of  reproduc- 
tion under  abnormal  conditions.  This  would  result  in  allowing 
a  public  service  corporation  to  take  advantage  of  a  public  calam- 
ity by  increasing  its  rates  above  what  would  be  a  liberal  return 
not  only  on  actual  investment,  but  upon  a  normal  reproduction 
cost,  in  the  view  that  unless  it  could  make  an  essentially  exorbi- 
tant demand  upon  the  public  it  would  be  deprived  of  its  property 
without  due  process  of  law.  The  enforcement  of  the  constitu- 
tional guaranty  does  not  require  the  application  of  any  artificial 
formula.  It  has  constantly  been  pointed  out  tluit  the  rate  base 
must  be  what  is  called  ^the  fair  value  of  the  property/  and  that 
as  to  this  there  must  be  a  reasonable  judgment  based  up(Hi  a 
proper  consideration  of  all  relevant  facta.  Smyth  v.  Ames,  169 
U.  S.  466,  546,  547,  42  L.  ed.  819,  849,  18  Sup.  Ot.  Rep.  418; 
San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S.  739, 
757,  43  L.  ed.  1154,  1161,  19  Sup.  Ct  Rep.  804;  San  Di^ 
Land  &  Town  Co.  v.  Jasper,  189  TJ.  S.  439,  446,  47  L.  ed.  892, 
896,  23  Sup.  Ct.  Rep.  571 ;  Willcox  v.  Consolidated  Gas  Co.  212 
U.  S.  19,  41,  53  L.  ed.  382,  395,  48  L.R.A.(N.S.)  1134,  29  Sup. 
Ct.  Rep.  192,  15  Ann.  Cas.  1034;  ]\[innesota  Rate  Cases  (Simp- 
son V.  Shepard)  230  U.  S.  352,  434,  67  L.  ed.  1511,  1555,  48 
L.R.A.(]Sr.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18 ;  People  ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  210  N. 
T.  479,  485,  495,  51  L.R.A.(N.S.)  1, 104  N.  E.  911." 

To  the  extent  that  Witness  Hurd  used  unit  prices  prevailing 
during  1916  and  1917,  which,  it  is  conunon  knowledge,  were 
abnormally  high  as  compared  with  the  pre-war  period,  Hurd's 
valuation  is  subject  to  the  criticism  pointed  out  by  Mr.  Hughes. 

Correcting  the  foregoing  amounts  eliminated,  in  considering 
the  Hurd  appraisal,  the  Commission  finds  there  should  be  de- 
ducted for  depreciated  costs  of  overheads  the  sum  of  $7,389, 
making  the  total  deductionys  $60,003,  leaving  a  total  physical 
value,  excluding  working  capital  and  going  value  of  the  difference 

between  $446,747  and  $60,003,  or  $386,744. 
P.U.R.1919E. 
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For  convenience  there  is  inserted  the  following  tabulation: 

1.  Probable  investment  in  plant  and  equipment  to  December  81, 

1918,  ajs  shown  hy  company's  books  $410,381.07 

2.  Investment,  December  31,  1918,  based  upon  probable  value  of 

origiaal  $5,000  stock  at  time  of  purchase 425,381.17 

3.  Probable  investment  based  upon  maximum  paid  for  original 

$5,000  stock  at  time  of  purchase   440,381.17 

4.  Property  represented  by  outstanding  securities  December  31, 

1918,  leas  depreciation  reserve   303,900.00 

5.  Bennett's  cost  new,  excluding  working  capital  395,034.00 

^.  Maury's  depreciated  value,  excluding  working  capital,  separate 

allowance  for  going  value,  and  other  items  in  accordance 

with  fiudingB  herein 431,877.00 

7.  Hurd's  depreciated  value,  excluding  working  capital,  separate 
allowance  for  going  value,  and  other  items  in  accordance 
with  findings  herein • 386,744.00 

[8]  Working  Capital. — ^Hurd  allowed  $35,000  for  working 
capital;  Bennett  considered  $15,000  a  sufficient  amount  for  this 
purpose;  while  Maury  allowed  $10,000  in  1914  when  the  gross 
income  of  the  company  was  about  $75,000.  The  gross  income  for 
the  year  ended  December  31,  1918,  was  $85,580,  an  increase  of 
13|  per  cent  over  1914.  If  Maury's  working  capital  be  propor- 
tionately increased  there  would  result  the  sum  of  $11,332. 

Evidence  appears  to  show  that  Hurd,  in  determining  working 
capital,  gave  consideration  to  the  present  amount,  $21,905,  in 
petitioner's  sinking  fund.  In  &Qyth  v.  Ames,  supra,  it  is  said : 
"What  the  company  is  entitled  to  ask  is  a  fair  rate  upon  the  value 
of  that  which  it  employs  for  the  public  convenience." 

A  sinking  fund  is  not  employed  for  the  public  convenience, 
but  is  merely  a  requirement  of  the  company  by  its  bondholders, — 
a  matter  in  which  the  public  is  not  directly  concerned.  For  this 
reason  the  Commission  is  of  the  opinion  that  money  held  in  a 
sinking  fund  forms  no  proper  element  for  consideration  in  de- 
termining reasonable  amounts  of  working  capital. 

The  Commission  is  of  the  opinion  and  so  finds  that,  to  properly 
care  for  petitioner's  needs  for  cash  working  capital,  including 
materials  and  supplies,  will  require  the  sum  of  $15,000. 

[9]  Ooing  Value, — ^The  Maury  appraisal  includes  a  separate 
amount  of  $49,578  for  going  value,  appar^itly  representing  the 
estimated  cost  of  attaching  the  business  of  the  company  prior  to 
April  1,  1914.  However,  Maury  discloses  no  definite  informa- 
tion oonoeming  the  actual  cost  to  the  company  of  acquiring  this 
business.    Concerning  determinations  of  going  value  upon  such 

evidence,  the  Ohio  supreme  court  in  Cincinnati  v.  Public  Utili- 
P.U.R.1919B. 
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ties  CommiBfiion,  trenchantly  said :  "The  finding  of  the  Commis- 
sion was  based  upon  reports,  inventories^  schedules^  and  testi- 
mony of  experts  and  other  witnesses.  The  Commission  felt  com- 
pelled to  rely  upon  expert  witnesses  as  to  the  best  methods  to  be 
followed  in  estimating  properly  of  the  oharacter  involved  in  this 
proceeding.  .  .  •  There  is,  however,  one  item  included  in  the 
final  summary  which  we  do  not  think  is  justifiecL  The  it^n  is 
scheduled  'cost  of  attaching  business,  $375,000.'  It  is  conceded 
that  this  item  represents  the  cost  of  acquiring  customers  for  the 
company.    ..." 

"The  placing  of  a  value  upon  such  an  item  to  be  included  in 
the  permanent  capitalization  of  a  company,  which  is  to  be  used 
for  the  purpose  of  fixing  rates  to  be  paid  by  the  public  during  long 
periods  of  time,  is  necessarily  uncertain,  theoretical,  and  some- 
what arbitrary.  .  .  .  The  burden  of  proof  was  upon  the  com- 
panies to  establish  this  item  by  direct  evidence.  We  think  this 
was  not  done  in  this  case,  and  the  order  cxf  the  Commission  in  so 
far  as  that  item  is  concerned  is  disapproved.  The  order  will  be 
modified  in  the  respect  indicated."  96  Ohio  St  654,  P.U.R 
1918B,  260,  261, 118  N.  E.  97. 

Hurd  &Ked  upon  $70,000  as  a  proper  allowance  for  going 
value,  a  sum  determined  from  consideration  of  the  comparative 
plant  method  and  the  deficit  method  or  so-called  Wisconsin 
method. 

Supporting  the  deficit  method  are  certain  computations,  shown 
on  page  27  of  Hurd's  appraisal,  and  involving  the  company's  in- 
vestment, income,  and  earnings  from  1884  to  January  1,  1919. 
Petitioner  acquired  the  property  in  1899  for  a  fixed  amount  in 
the  full  knowledge  of  its  previous  financial  history,  and  is  not 
therefore  directly  concerned  with  the  vicissitudes  of  the  company 
prior  to  that  time,  since  they  have  no  direct  bearing  upon  subse- 
quent events.  Had  Hurd  b^un  his  computations  with  $145,000, 
the  amount  paid  for  the  property  purchased  in  1892,  he  would 
have  shown  a  surplus  to  January  1, 1919,  of  about  $160,000  and 
an  investment  of  about  $410,000.  As  a  matter  of  fact,  Hurd 
shows  an  investment  in  1899  of  $266,737,  whidi  is  nearly  double 
the  amount  of  capital  actually  invested  in  the  enterprise  at  that 
time.  Also,  since  Hurd,  in  making  this  computation,  added  the 
deficits  to  the.  investment,  it  would  be  simple  equity  and  in  ao- 
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cordanoe  with  the  decision  of  the  United  States  Supreme  Oourt 
in  the  Cumberland  Teleph.  &  Teleg.  Co.  Case,  212  U.  S.  424,  53 
L.  ed.  582,  29  Sup*  Ct  Bep.  857,  to  deduct  depreciation  from 
capital  account  Had  Hurd  adheored  to  the  foregoing  basic  prin- 
ciples, his  result  would  have  been  greatly  different. 

Mr.  Charles  E.  Hughes,  in  Brooklyn  Borough  Oas  Co.  v.  Pub- 
lic Service  Commission,  17  N.  Y.  OS.  Dept.  R.  81,  P.U.R. 
1918F,  355,  supra,  said :  ^'It  is  sufficient  to  point  out  that  there 
is  a  lack  of  proper  proof  as  to  the  plaintiff's  earnings  during  a  con- 
siderable portion  of  the  period  involved  which  would  make  it  im- 
possible to  accept  the  plaintiff's  .tabulation,  as  the  existence  of  the 
asserted  deficiencies  cannot  be  assumed  without  proof.  See  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  166,  59  L.  ed.  1251, 
P.U.E.1915D,  677,  35  Sup.  Ct  Eep.  811;  People  ex  rel.  Kings 
County  Lighting  Co.  v.  Willcox,  210  N.  Y.  492-494,  51  L.R.A. 
(KS.)  1, 104  N.  E.  911." 

In  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  165, 171,  59 
L.  ed.  1251, 1253,  P.U.R.1915D,  584,  585,  589,  35  Sup.  Ct  Rep. 
Sll,  Mr.  Justice  Day  said:  ^'Included  in  going  value  as  usually 
reckoned  is  the  investment  necessary  to  organizing  and  establish- 
ing the  business  which  is  not  embraced  in  the  value  of  its  actual 
physical  property.  In  this  case,  what  may  be  called  the  incep- 
tion cost  of  the  enterprise  entering  into  the  establishing  of  a  going 
concern  had  long  since  been  incurred.  The  present  company 
and  its  predecessors  had  long  carried  on  business  in  the  city  of 
Des  Moines,  under  other  ordinances,  and  at  higher  rates  than 
the  ordinance  in  question  established.  For  aught  that  appears  in 
this  record,  these  expenses  may  have  been  already  compensated 
in  rates  charged  and  collected  under  former  ordinances.  As  we 
have  said,  every  presumption  is  in  favor  of  the  legitimate  exer- 
cise of  the  rate-making  power ;  and  it  is  not  to  be  presumed,  with- 
out proof,  that  a  company  is  under  the  necessity  of  making  up 
losses  and  expenditures  incidental  to  the  experimental  stage  of  its 
business.  •  •  •  While  there  is  a  difference  between  court  and 
counsel  as  to  what  the  master  meant  by  this,  we  think  it  is  appar- 
ent that  he  meant  to  say  that,  applying  the  rule  of  the  Cedar 
Rapids  Case,  223  U.  S.  655,  56  L.  ed.  594,  32  Sup.  Ct  Rep.  889, 
he  had  already  valued  the  property  in  the  estimate  of  what  he 

called  its  physical  value,  upon  the  basis  of  the  plant  in  actual  and 
P.U.R.1919E. 
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successful  operation;  for  he  said  that  otherwise  its  value  would 
be  much  less." 

Also,  in  Denver  v.  Denver  Union  Water  Co.  246  U.  S.  178,  62 
L.  ed.  649,  P.U.R.19180,  640,  38  Sup.  Ot.  Rep.  278,  Mr.  Justice 
Pitney  said:  ''We  adhere  to  what  was  said  in  Des  Moines  Gas 
Co.  V.  Des  Moines,  supra.  'That  there  is  an  element  of  value  in 
an  assembled  and  established  plant,  doing  business  and  earning 
money,  over  one  not  thus  advanced  is  self-evident.  This  element 
of  value  is  a  property  right,  and  should  be  considered  in  de- 
termining the  value  of  the  property,  upon  which  the  owner 
has  a  right  to  make  a  fair  return  when  the  same  is  privately 
owned,  althou^  dedicated  to  public  use.  'As  was  then  observed, 
each  case  must  be  controlled  by  its  own  circumstances.  In 
the  present  case,  the  master  expressly  declared  that  his  detailed 
valuation  of  the  physical  property  and  water  rights  included  no 
increment  because  the  property  constituted  an  assembled  and 
established  plant,  doing  business  and  earning  money.'  " 

Going  value  has  heretofore  been  discussed  at  length  by  this 
Commission,  particularly  in  Springfield  v.  Springfield  Gas  &  E. 
Co.  P.TT.E.1916C,  357;  and  in  view  of  the  principles  therein  ex- 
pressed and  the  foregoing  decisions  of  the  United  States  Su- 
preme Court,  further  comment  appears  unnecessary. 

From  the  evidence  in  this  case  the  Commission  can  find  no 
basis  for  a  separate  allowance  for  going  value.  However,  in  fix- 
ing the  fair  rate-making  value  of  the  property  herein  involved  the 
Commission  will  take  into  consideration  "that  there  is  an  element 
of  value  in  an  assembled  and  established  plant,  doing  business 
and  earning  money."    Des  Moines  Gas  Co.  v.  Des  Moines,  supra. 

[10]  Depreciation. — ^The  principles  involving  depreciation 
have  heretofore  been  treated  at  length  by  this  Commission  (see 
Springfield  v.  Springfield  Gas  &  E.  Co.  P.U.R.1916C,  345),  and 
therefore  need  not  at  this  time  be  discussed  in  detail.  The  threef 
appraisals  placed  in  evidence  in  this  case  each  contains  deduc- 
tions for  depreciation  accrued  at  the  time  of  the  valuation.  With- 
out extended  discussion  it  may  be  stated  as  the  opinion  of  this 
Commission  that  in  equity  to  the  consumers  and  the  utility  the 
weight  of  authority  compels  a  reasonable  deduction  from  cost  new 
for  accrued  physical  and  functional  depreciation.  In  this  case  the 
Commission  "will  be  guided  by  the  principles  laid  down  in  Spring- 
field v.  Springfield  Gas  &  E.  Co.  supra,  a  position  upheld  by  the 

P.U.R.1919E. 
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United  States  Supreme  Court  in  Knoxville  v.  Knoxville  Water 
Co.  212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ot.  Kep.  148,  which  said: 
"The  cost  of  reproduction  is  one  way  of  ascertaining  the  present 
value  of  a  plant  like  that  of  a  water  company,  but  that  test  would 
lead  to  obviously  incorrect  results  if  the  cost  of  reproduction  is  not 
diminished  by  the  depreciation  which  has  come  from  age  and  use, 
the  cost  of  reproduction  is  not  always  a  fair  measure  of  the  pres- 
ent value  of  a  plant  which  has  been  in  use  for  many  years.  The 
items  composing  the  plant  depreciate  in  value  from  year  to  year 
in  a  varying  degree.  It  is  not  easy  to  fix  at  any  given  time  the 
amount  of  depreciation  of  a  plant  whose  component  parts  are  of 
different  ages  with  different  expectations  of  life.  But  it  is  clear 
that  some  substantial  allowance  for  depreciation  ought  to  have 
been  made  in  this  case." 

Depreciation  Allowa/nces. — Section  14  of  the  Illinois  Public 
Utilities  Act  provides:  "The  Commission  may,  from  time  to 
time,  ascertain  and  determine  and  by  order  fix  the  proper  and 
adequate  rate  of  depreciation  of  the  several  classes  of  property  for 
eadi  public  utility."    [Laws  1913,  p.  468.] 

Prior  to  1914  the  company  appears  not  to  have  maintained  a 
depreciation  reserve  fund,  but  for  the  year  ended  June  30,  1914, 
it  set  aside  for  this  pui^pose  $4,498,  and  each  year  since  has 
gradually  increased  the  sum,  amounting  in  the  year  ended  Decem- 
ber 31,  1918,  to  $5,303.  The  amount  annually  thus  set  aside  is 
0.85  per  cent  of  the  plant  investment  account.  To  December  31, 
1918,  the  total  depreciation  reserve  was  $22,300.34.  Petitioner's 
exhibit  6  shows  retirements  of  property  in  1916  and  1917 
amounting  to  $563.  In  the  five  and  one-half  years  ended  Decem- 
ber 81,  1918,  there  was  credited  to  depreciation  reserve  a  total 
of  $27,194,  and  the  difference  between  that  sum  and  the  present 
fund  indicates  total  retirements  in  the  period  of  $4,820,  or  at 
the  rate  of  about  $900  annually. 

Based  upon  a  4  per  cent  sinking-fund  calculation,  Maury  (pe- 
titioner's exhibit  3,  page  36)  found  $6,000  a  proper  sum  to  care 
for  the  depreciation  annually  accruing  in  the  property.  From 
a  detailed  calculation  Bennett  (Bennett's  exhibit  A,  page  34) 
fixed  upon  $8,717  as  a  proper  sum  for  the  purpose,  including  no 

interest  earnings  from  the  fund.  Should  such  earnings  be  con- 
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sidered,  it  is  evident  the  annual  requirement  for  this  purpose 
would  be  considerably  less. 

Effective  January  1^  1919,  the  Commission  prescribed  a  sys- 
tem of  uniform  accoxints  for  water  utilities  which  provide  that 
allowances  for  accruing  depreciation  shall  be  carried  in  a  separate 
account,  representing  either  cash  or  its  equivalent,  and  that  all 
interest  accruals  shall  be  credited  to  this  fund.  This  treatment 
of  depreciation  is  comparable  to  the  equal  annual  payment 
method  used  by  Maury,  who,  at  page  25  of  petitioner's  exhibit  2, 
said :  "A  new  method  has  recently  been  proposed,  which  appears 
to  overcome  the  objections  to  both  of  the  above  methods  of  apply- 
ing depreciation  to  the  books.  It  is  known  as  the  equal-annual- 
payment  method  and  is  a  combination  of  the  sinking  fund  and 
straight  line  methods  described  above.  For  this  method  the  sink- 
ing fund  effect  is  retained  without  the  actual  creation  of  a  fund, 
and  the  interest  accretions  are  added  directly  to  the  annual 
charge,  instead  of  being  credited  to  the  sinking-fund  account  as 
earned." 

[11]  The  rates  herein  considered  are  for  emergency  relief 
brought  on  by  war  conditions,  and  inasmuch  as  there  has  been 
accumulated  a  depreciation  reserve  account  by  setting  aside  ap- 
proximately $4,900  per  annum  for  the  last  five  and  one-half 
years,  after  taking  care  of  all  retirements,  the  Commission  is  of 
the  opinion  that  $5,000  will  be  a  sufficient  sum  to  properly  care 
for  the  depreciation  hereafter  annually  accruing  in  the  property, 
and  to  provide  replacements  to  protect  its  integrity.  Should  it 
subsequently  appear  that  the  foregoing  allowance  should  be 
changed,  the  Commission  will  take  such  action  as  shall  be  appro- 
priate in  the  light  of  facts  developed  at  furth^  hearings  in  this 
matter.  From  time  to  time  arguments  have  been  made  before  the 
Commission  that  consideration  should  be  given  to  war  prices  in 
determining  the  allowance  for  accruing  depreciation.  Inas- 
much as  the  uniform  accounts  for  water  utilities  provide  that 
the  excess  of  cost  of  replacements  or  substitutions  over  that  of 
the  original  unit  shall  be  charged  to  capital  account,  upon  which 
a  return  may  be  earned,  it  is  clear  the  utility  will  suffer  no  hard- 
ship in  this  respect  because  of  fluctuations  in  prices. 

Taking  into  consideration  all  the  evidence  in  this  matter  re- 
garding depreciation,  the  Commission  finds  there  should  annual- 
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ly  be  set  aside  to  care  for  the  depreciation  in  petitioner's  property 
the  snm  of  $5,000,  to  which  shall  be  added  1^  per  cent  of  the  cost 
of  all  additions  and  betterments  (exdnsive  of  replacements)  made 
after  January  1,  1919. 

[12]  Fair  Value  of  the  Property. — ^TJpon  the  fair  present 
valne  of  its  properly,  devoted  to  furnishing  a  public  service,  pe- 
titioner is  entitled  to  earn  a  reasonable  return.  In  determining 
such  fair  value  in  this  case,  the  Ciommission  has  followed  the 
principles  laid  down  in  the  Minnesota  Bate  Cases  (Simpson  v. 
Shepard),  230  TJ-  S.  862,  57  L.  ed.  1511,  48  L.RA,(N.S.)  1151, 
33  Sup.  Ot.  Bep.  729,  Ann.  Cas.  1916A,  18,  wherein  it  is  said: 
"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  reason- 
able  judgment  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts." 

After  considering  all  the  evidence  and  arguments  of  counsel 
in  this  case  bearing  upon  the  valuation  of  the  property  herein  in- 
volved, the  investment  therein,  its  original  cost,  its  cost  to  repro- 
duce and  present  value,  including  all  overheads,  preliminary 
costs,  costs  of  engineering,  supervision,  interest,  insurance,  organi- 
zation, and  legal  expenses  during  construction;  working  capital; 
materials  and  supplies ;  and  all  other  elements  of  value  tangible 
and  intangible  and  considering  the  plant  is  now  a  going  concern 
in  successful  operatiozi,  the  Commission  finds  the  fair  value  of 
petitioner's  property,  for  the  purpose  of  determining  just  and 
reasonable  rates,  is  $450,000. 

[18]  Bate  of  Return. — ^Under  accepted  theories  of  public  util- 
ity r^nlation,  it  is  axiomatic  that  the  fair  value  of  property  de- 
voted to  public  service  is  entitled  to  a  reasonable  recompense. 
This  Commission  has  heretofore  in  numerous  decisions  pointed 
out  the  elements  involved  in  reasonable  rates  of  return,  and  at 
the  risk  of  repetition  a  short  discussion  of  a  few  basic  principles 
may  be  indulged. 

Besides  the  cost  of  money,  whidi  varies  with  the  prices  of  other 
commodities,  it  appears  reasonable  to  reward  superior  manage- 
ment of  a  public  utility  enterprise  in  proportion  to  results 
achieved,  a  proposition  based  upon  sound  business  principles  and 
economic  laws.    Ais  principle  has  heretofore  been  recognized  by 

the  Commission.    In  Lincoln  v.  Lincoln  Water  &  Light  Co.,  de- 
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cided  by  dtia  CommiBeion  iN'ovember  28,  1916,  it  was  said:  ''A 
utility  which  is  excellently  managed,  progressive  in  develop- 
ment, alive  to  the  public  requirements,  aggressive  in  securing  new 
business,  economical  in  operation,  courteous  to  consumers,  and 
fundamentally  honest  in  all  transactions,  should  receive  greater 
consideration  in  the  fiziug  of  a  fair  rate  of  return  than  should  a 
utility  of  which  the  reverse  is  true."    P.TJ.K.  1917B,  130. 

Bearing  upon  the  past  prosperity  of  the  company,  Maury's  re- 
port, page  36,  states:  '^Considering  the  present  conditions  and 
the  indications  for  the  future,  it  is  believed  that  7  per  cent  net  on 
the  total  earning  value  of  the  Champaign  &  Urbana  plant  would 
probably  be  a  just  return  to  the  owners  of  the  property." 

''On  the  basis  of  a  7  per  cent  return,  the  following  revenues 
should  be  provided  for  the  Champaign  and  Urbana  plant  for  the 
year  'ending  December  31,  1914: 

"Operating  expenses  and  taxes f82,600 

'^Depreciation  allowance    5,000 

"Total  operating  expenses  $37,600 

"Fair  return,  7  per  cent  of  $635,000 37,450 

"Total  gross  revenue $74,950 

"Estimated  gross  revenues  for  1914  from  existing  rates 75,000 

"Difference  $      60 

"It  appears,  therefore,  that  the  present  rates  in  Champaign 
and  Urbana  do  not  produce  an  excessive  return  on  the  value  of  the 
plant." 

Maury,  as  heretofore  pointed  out,  in  determining  his  rate  of  re- 
turn, took  into  consideration  paving  not  disturbed  when  mains 
were  laid,  services  installed  at  the  expense  of  consumers,  mains 
and  accessories  owned  by  the  city  of  Champaign  and  consumers, 
and  included  a  liberal  allowance  for  going  value,  the  whole 
amounting  to  $187,208.  Including  this  amount  the  company  was 
earning  7  per  cent  with  which  Maury  states  the  company  shonld 
be  satisfied. 

The  evidence  in  this  case  shows  the  management  of  the  Cham- 
paign &  Urbana  Water  Company  is  efficient,  eoonomidal,  and  fur- 
nishes reasonably  satisfactory  water  service.  While  consumers 
are  entitled  to  adequate  service  at  reasonable  rates,  nevertheless 
efficient  management  should  be  encouraged  4ky  fixing  rewards 
commensurate  with  the  ability  displayed.    Taking  into  consider- 
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ation  the  evidence  in  this  ease,  the  Commission  is  of  the  opinion 
the  company  is  entitled  to  an  annual  return  upon  the  fair  value 
of  its  property  hereinbefore  determined^  of  at  least  7^  per  cent, 
and  BO  finds* 

[14]  Main  Exiensians. — ^In  behalf  of  petitioner  several  wi^ 
neases  testified  concerning  the  growth  in  population  of  Cham- 
paign and  Urbana  and  the  need  for  new  homes,  the  size  and  num- 
ber of  real  estate  developments  in  the  territory  in  and  adjacent 
to  the  cities,  and  the  need  of  additional  water  mains  for  domestic 
service  and  fire  protection.  Extended  arguments  are  made  by 
counsel  for  the  company  upon  the  desirability  of  the  Commission 
taking  a  liberal  view  in  fixing  water  rates  to  the  end  that  petition- 
er shall  enjoy  ample  financial  returns  and  thereby  be  enabled  to 
make  extensions  into  new  territory  and  assist  in  inaugurating  an 
era  of  prosperity  for  Champaign  and  Urbana. 

This  Commission  has  heretofore  adopted  rules  covering  the  ex- 
tension of  gas  mains  into  undeveloped  territory.  In  substance, 
these  rules  require  the  company  to  install  at  its  own  expense  100 
feet  of  low-pressure  or  200  feet  of  high-pressure  main  for  each 
prospective  consumer.  Extensions  in  excess  of  these  amounts 
are  made  at  the  expense  of  patrons,  with  provisions  for  refund  at 
such  time  as  sufficient  consumers  shall  become  attached  to  the 
mains  so  laid.  Underlying  these  rules  is  the  broad  principle  that 
limited  extensions  may  thus  be  made  and  service  fiimished  with- 
out placing  an  undue  burden  upon  the  other  consumers.  Beyond 
fiuch  reasonable  limitations  the  patrons  of  a  public  utility  enter- 
prise should  not  be  burdened,  and  those  desiring  greater  exten- 
sions should  assume  the  additional  cost  It  is  common  knowledge 
that  in  Illinois  many  municipally  owned  and  operated  plants  are 
constructed  from  funds  issued  by  general  taxation  or  the  sale  of 
bonds,  and  the  distribution  system  is  paid  for  out  of  the  proceeds 
of  special  assessments  under  the  principal  that  it  is  just  to  tax 
property  in  proportion  to  benefit  received.  This  is  merely  a 
variation  of  the  foregoing  principle. 

While  the  Commission  has  not  at  this  time  adopted  similar 
rules  for  water  utilities,  nevertheless  because  of  their  similarity, 
the  forgoing  principle  applies  with  equal  effect  to  either  gas  or 
water  plants. 

For  the  year  ended  December  31,  1918,  it  appears  that  about 
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15f  per  cent  of  the  total  revennes  were  from  municipal  hydrant 
rentals.  The  ordinances  provide  that  extensions  shall  he  made 
from  time  to  time  as  ordered  hy  the  city  council,  and  that  hydrant 
rentals  will  he  allowed  only  on  extensions  so  ordered.  This  Com- 
mission has  no  control  over  the  city  council  as  to  ohligating  it- 
self for  hydrant  rentals  in  new  and  undeveloped  territories,  and  it 
seems  unfair  to  other  consumers  to  require  them  to  assume  bur- 
dens entailed  by  making  extensions  not  required  by  the  city  coun- 
cil, and  from  which  part  of  the  revenues  might  be  received  from 
hydrant  rentals. 

In  the  promotion  of  real  estate  developments,  the  public  is  not 
usually  a  partner  in  the  profits  of  the  enterprise.  Practically 
without  exception  such  ventures  are  inspired  by  the  hopes  of 
private  gain,  and  the  installation  of  water  mains,  sewers,  and 
other  conveniences  are  merely  inducements  oflFered  prospective 
purchaser.  These  improvements  should  not  be  installed  at  public 
expense,  for  such  procedure  can  operate  only  to  relieve  the  pro- 
moter from  a  financial  burden  that  properly  should  be  his.  His 
will  be  the  reward  in  case  success  crowns  his  efforts,  and  his 
should  be  the  loss  if  failure  befalls  the  enterprise.  For  these  rea- 
sons the  Commission  is  of  the  opinion  it  is  in  no  wise  bound  to  fix 
rates  whereby  petitioner  shall  be  enabled  to  make  at  its  own  ex- 
pense extensions  of  water  service  into  considerable  areas  of  un- 
developed territory. 

[16]  Mortgage  Requirements  Regarding  Interest  Earnings. — 
Under  the  terms  of  its  mortgage,  petitioner  may  issue  bonds  for 
80  per  cent  of  the  cost  of  additions  to  plant,  provided  the  net  earn- 
ings in  the  previous  fiscal  year  were  at  least  twice  the  interest  on 
the  bonds  then  outstanding  and  the  bonds  about  to  be  issued. 
Counsel  for  petitioner  has  laid  great  stress  upon  this  mortgage 
provision,  and  strongly  urged  the  Commission  to  authorize  rates 
that  shall  enable  the  company  to  comply  with  the  requirement 
Assuming,  for  the  purpose  of  argument,  that  the  Commission  is 
bound  by  the  provision,  it  is  very  doubtful  if  funds  set  aside  for 
accruing  depreciation  form  an  operating  charge  under  the  terms 
of  the  mortgage.'  This  mortgage  was  in  effect  prior  to  the  time 
the  company  began  setting  aside  funds  to  cover  accruing  deprecia- 
tion, and  there  appears  no  evidence  of  complaint  by  any  holders  of 
bonds  covered  by  the  mortgage  because  such  fund  was  not  estab- 
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lished.  Neither  does  the  mortgage  require  that  fnnds  shall  be  set 
aside  to  cover  accruing,  depreciation.  It  therefore  seems  reason- 
able to  assume  that  the  makers  of  the  mortgage  took  care  of  de- 
preciation to  their  own  satisfaction  when  they  provided  that  bonds 
could  be  issued  for  80  per  cent  of  additions  and  betterments. 
The  ^Eperience  of  this  Commission  in  making  valuations  is  that 
the  average  water  plants  under  normal  maintenance,  is  in  at  least 
80  per  cent  condition  as  compared  with  new,  a  relation  to  the 
foregoing  that  b  obvious.  Further,  mortgage  conditions  are  con- 
tract provisions  between  petitioner  and  the  holders  of  its  bonds  in 
the  making  ef  which  this  Commission  had  no  voice,  and  by  which 
it  cannot  be  bound.  Could  this  Commission  be  bound  by  mort- 
gage conditions,  it  would  at  once  be  shorn  of  its  regulatory  pow- 
ers, and  the  very  purposes  for  which  it  was  created  would  be  de- 
feated. 

[16]  Prompt  Payment  Requirements. — The  rate  schedules 
under  which  petitioner  has  operated  in  the  past  does  not  provide 
for  a  discount  when  bills  are  paid  promptly,  although  service  may 
be  discontinued  when  this  is  not  done.  Nearly  all  utilities  in  this 
state  have  been  permitted  to  establish  rules  providing  induce- 
ments for  prompt  payment  of  bills,  which  insures  obtaining  prac- 
tically all  of  their  revenue  within  a  short  time  after  bill  is  ren- 
dered. In  this  case  the  Commission  is  of  the  opinion  such  an  in- 
ducement would  be  of  advantage  to  the  company  and  its  consum- 
ers, and  the  rates  hereinafter  authorized  so  provide. 

[17]  Discrimination  in  Raies  for  Flush  Tanks. — The  city  of 
Champaign  pays  petitioner  an  annual  rate  of  $5  for  water  used 
in  flushing  sewers,  and  Urbana  pays  nothing  for  water  furnished 
about  fifty-one  flush  tanks  used  in  that  city.  The  service  fur- 
nished is  the  same  in  both  cases,  and  the  discrimination  between 
the  two  cities  is  in  violation  of  the  Illinois  Public  Utility  Act, 
and  is  so  clear  as  to  not  require  further  proof.  The  Commission 
therefore  is  of  the  opinion,  and  so  finds,  that  petitioner  should 
charge  $5  annually  for  water  furnished  for  each  flush  tank  in- 
stalled by  the  city  of  Urbana. 

[18]  Income  Tax — Claim  is  made  by  petitioner  for  increased 

operating  expenses  to  the  amount  of  $3,000,  because  of  Federal 

income  taxes.    This  Commission  has  heretofore  adopted  the  rule 

that  such  taxes  should  not  be  considered  an  operating  expense, 
P.U.R.101OB. 
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for  the  reason  that  stockholders  receiving  dividends  from  public 
utilities  which  have  been  assessed  the  income  tax  are  relieved  of 
further  responsibilty  in  the  matter.  If  petitioner  were  permitted 
to  increase  operating  expenses  by  the  amount  of  its  income  tax, 
the  entire  burden  would  be  passed  to  the  consumer,  a  result 
wholly  at  variance  with  the  spirit  of  that  law,  which  contemplates 
assessments  on  net  incomes  in  proportion  to  the  financial  ability 
of  each  citizen  to  pay  his  share  of  governmental  operations. 

Operations. — ^Major  operations  of  the  Champaign  &  Urbana 
Water  Company  during  the  past  five  years  are  oonci8ely  shown  in 
table  IL: 

TABLE  IL 

ReyennM  and  Expenses  Champaign  and  Urbana  Water  Company, 

1914-1018,  indnsiye. 


Year  ended 

Item. 

June  80                    December  31 

1914. 

1916. 

1916. 

1917. 

1918. 

Grose  reyenues 

($73,207 
37,104 

$76,697 
33,100 

$82,086 
41^43 

$83,670 
46,212 

$87,028 

Operating  expenses  1 

64,331 

Net  reyenues  « 

Ratio    of    expenses    to 
reyenues 

«36,103 
60.7 

$43,497 
43.2 

$40,143 
61.1 

$37,453 
66.3 

$32,697 
62  6 

1  Includes  taxes  and  uncollectable  bills  but  excludes  amortization  and 
depreciation. 
'Applicable  to  depreciation  and  return  on  Inyestment. 

Table  II.  shows  annual  increases  in  petitioner's  gross  revenues, 
with  varying  amounts  available  for  depreciation  and  return  upon 
investment  in  the  enterprise.  In  1918  there  was  a  substantial  in- 
crease in  operating  expenses  due  largely  to  higher  costs  of  labor 
and  materials.  As  hereinafter  shown,  revenues  were  increased 
by  reason  of  higher  rates  authorized  by  the  Commission  and  in 
effect  the  last  six  months  of  the  year. 

Inspection  of  the  ratio  of  expenses  to  revenues,  shown  in  table 
n.,  affords  data  of  value.  From  this  ratio  and  other  evidence  in 
this  ease  it  appears  a  fair  condusion  that  1916  was  a  typically 
normal  year  for  this  company. 

The  ratio  for  1918  is  affected  by  the  15  per  cent  increase  in 
rates  which  went  into  effect  July  1, 1918.  Had  such  increase  not 
been  granted  the  ratio  would  have  been  66.2  per  cent.  Exhibit  5 
of  the  accounting  report  shows  a  total  revenue  in  the  first  six 
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months  from  metered  commercial  sales  of  $30,834 ;  for  the  last 
half  of  1918,  with  15  per  cent  increase  in  effect,  $36,480.  If 
the  revenues  in  the  first  six  months  of  1918  be  increased  by  15 
per  cent,  or  $4,625,  the  total  $35,459,  is  less  than  the  actual  rev- 
enues in  the  last  six  months  of  1918,  $36,480,  by  $1,021,  a  dif- 
ference largely  accounted  for  by  increased  sales  due  to  increased 
activities  at  the  University  of  Illinois  and  elsewhere  in  the  ter- 
ritory served  by  the  company.  Correcting  this  difference  for  the 
effect  of  the  15  per  cent  increase,  it  appears  the  net  effect  of  the 
highOT  rates  was  to  add  $4,730  to  the  revenues  from  metered  com- 
mercial revenues  in  1918. 

A  similar  analysis  of  revenues  from  flat-rate  water  sales  shows 
additional  revenues  of  $300  by  reason  of  the  15  per  cent  increase 
in  rate9,  or  a  total  additional  revenue  in  1918  from  flat  and  me- 
tered commercial  rates  of  $5,030.  Deducting  this  amount  from 
the  revenues  in  1918  leaves  $81,998,  a  sum  $1,579  less  than  the 
gross  revenues  in  1917,  indicating  a  decrease  of  about  1.9  per  cent 
in  the  consumption  of  water  in  1918.  From  the  foregoing  analy- 
sis it  appears  a  proper  deduction  that  if  the  15  per  cent  increase 
in  rate  had  been  in  effect  throughout  the  year  1918  additional 
revenue  of  $10,060  would  have  been  secured. 

In  1918  operating  expenses  were  $12,388,  or  18.6  per  cent 
higher  than  in  1916,  hereinbefore  considered  a  normal  year. 
Hence,  had  the  Commission  authorized  rates  18.6  per  cent  higher 
July  1, 1918,  instead  of  the  15  per  cent  actually  placed  in  effect, 
then  would  the  company  on  July  1,  1919,  have  been  in  the  same 
relative  financial  condition  as  in  1916,  that  is,  war  influences  were 
fully  overcome.  It  may  here  be  pointed  out  that  in  1916  interest 
charges  were  $15,431,  and  after  making  deductions  of  $5,027 
for  depreciation,  $8,350  for  amortization,  and  $339  for  uncoUect- 
ablo  bills,  there  remains  $16,139  applicable  to  return,  a  sum 
greater  than  the  interest  charges  in  that  year.  That  is,  in  1916 
the  earnings  applicable  to  return  on  investment  and  similar 
charges  were  more  than  twice  the  interest  charges. 

The  operating  expenses  of  petitioner  for  the  years  ended 
December  31,  1916,  1917,  1918,  as  shown  by  its  books,  and 
probable  expenditures  for  this  purpose  in  the  year  ending  June 
30,  1920,  as  estimated  by  the  company  and  by  0.  G.  Bennett,  the 
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Commission's  water  and  heat  engineer^  are  shown  in  the  foUow- 

ing  tabulation : 

Actual  and  Eetimated  Operating  Ezpenees — Champaign  ft  Urbana  Water 

Company. 


Actual. 

Efltimated. 

Item. 

1916. 

1917. 

1918. 

Bennett  Company. 

1919. 

1920. 

Pumping  expense 

Distribution  ...•••.••••• 

$17,168 

4,676 

226 

741 

16,062 

3,843 

$20,469 

3,861 

194 

939 

16,318 

4,040 

$26,449 

4,662 

106 

1,127 

16,426 

6,676 

$27,043 

6,000 

266 

1,306 

16,290 

5^00 

$29,418 

6,626 

265 

Utilization • . 

Commercial 

1,605 

17,633 

6.500 

General   • •••• 

Taxes 

Totals    

$41,604 
339 

$46,801 
411 

$63,234 
1,097 

$64,403 

$69,541 

UncoUectable  bills 

710 

The  foregoing  tabulation  shows  operating  expenses  have 
been  steadily  rising^  accounted  for  by  the  greater  amount  of  water 
pumped  and  the  rising  costs  of  labor  and  materials.  For  the  year 
ending  June  30,  1920,  Bennett  estimated  the  total  cost  of  opera* 
tion,  including  taxes,  at  $54,403,  while  the  company  claims  the 
cost  will  be  $59,541.  Most  of  this  difference  is  attributable  to 
two  items,  the  cost  of  pumping,  and  general  expenses.  The  com- 
pany based  its  estimate  of  the  cost  of  pumping  upon  conditions  in 
the  year  1918,  while  Bennett  used  an  average  of  several  years 
past,  and  increased  the  sum  by  an  amount  which  he  judged  would 
care  for  increased  cost  of  operation.  Bennett  estimated  a  cost  for 
maintaining  wells  by  taking  an  average  for  several  years,  while 
the  company  based  its  cost  upon  expenditures  for  this  purpose  in 
1918,  which  appear  to  have  been  unusually  high.  Further,  be- 
ginning in  1919,  the  company  began  the  use  of  chlorine  in  its 
water,  subsequent  to  the  estimate  made  by  Bennett,  and  hence  not 
included  in  his  figures.  This  would  add  about  $370  to  the  esti- 
mate made  by  Bennett.  Further,  of  the  $2,843  difference  in  the 
estimates  for  general  expenses,  nearly  the  whole  is  accounted  for 
by  the  difference  in  salaries.  The  company  claims  at  least  one 
extra  person  should  be  added  to  their  force  for  the  ensuing  year, 
and  considerable  testimony  appears  to  give  weight  to  their  conten- 
tion. 

[19]  Claim  was  also  made  by  the  company  for  allowance  of 
$2,500  expenses  incurred  in  the  present  rate  proceeding.    In  its 
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uniform  system  of  accounts  for  water  utilities,  expenses  of  rate 
proceedings  are  permitted  by  the  Oommission  to  be  set  up  in  a 
separate  account,  the  Oommission  assuming  no  responsibility  as 
to  the  final  disposition  of  such  amounts  as  to  including  them  as  a 
part  of  operating  expenses  or  not.  In  the  present  instance  it  ap- 
pears proper  that  this  expenditure  should  be  spread  over  a  period 
of  five  years. 

After  considering  all  the  evidence  in  this  case  relating  to 
operating  expenses,  the  Oommission  is  of  the  opinion,  and  so 
finds,  that  to  care  for  normal  operating  expenses  in  the  year  end- 
ing June  30,  1920,  will  require  a  sum  not  less  than  $58,000. 

Bevenues  under  New  Boies. — ^In  1917  petitioner  received 
gross  revenues  of  $83,670,  and  it  has  hereinbefore  been  shown 
that  approximately  $81,998  would  have  been  received  in  1918 
had  rates  remained  unchanged.  Thus,  not  only  was  normal 
growth  in  revenues  stopped,  but  there  was  an  actual  decrease  in 
sales  of  water,  doubtless  due  to  various  war  conditions,  principal- 
ly the  dosing  of  many  fraternity  houses  and  decreased  attendance 
at  the  University  of  Illinois.  As  already  shown,  the  increased 
rates  placed  in  effect  July  1, 1918,  would  normally  produce  about 
$10,060  additional  annual  revenue.  The  further  increased  rates 
hereinafter  authorized  upon  commercial  sales  will  produce  about 
$3,353  revenue  in  addition  to  the  $10,060  provided  by  the  15  per 
cent  increase  of  July  1,  1918,  giving  a  total  additional  revenue 
from  the  increased  rates  herein  authorized  of  $13,413.  A  small 
sum  will  also  be  produced  by  the  charge  hereinafter  authorized 
for  the  fifty-one  flush  tanks  in  Urbana.  The  close  of  the  war, 
with  resulting  increased  attendance  at  the  University,  reopening 
of  fraternity  houses,  return  of  soldiers  to  their  homes,  and  general 
resumption  of  business,  should  afford  petitioner  at  least  the  nor- 
mal annual  increase  in  business  it  enjoyed  previous  to  1918. 
Taking  into  consideration  the  various  factors  involved  in  pe- 
titioner's revenues,  the  Oommission  is  of  the  opinion,  and  so  finds, 
the  rates  hereinafter  authorized  will,  in  the  year  following  their 
adoption,  afford  the  company  gross  revenues  in  excess  of  $97,000. 

Estimated  operating  results  in  the  year  ending  June  80,  1920, 
may  be  concisely  shown  in  the  following  tabulation: 
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Gross  revenues  under  old  rates ^SS|570 

^dd  20%  to  commercial  flat  and  metered  rates 3.3,413 

Add  for  flush  tanks  in  Urbana 255 


Total  under  new  rates  in  1919-1020  $S7,238 

Total  operating  expenses  including  taxes  -. . . .  $o8,000 

Depreciation   5,000      €3,000 

Available  for  return  upon  investment ^34,238 

[20]  The  foregoing  amount,  $34,238,  is  equivalent  to  a  return 
of  approximately  7.6  per  cent  annually  upon  the  fair  rate-m.akiiig 
value  of  the  property  hereinbefore  determined,  and  based  upon 
the  evidence  in  this  case,  this  rate  of  return  cannot  be  considered 
unreasonable. 

Further,  total  interest  charges  in  1918  upon  outstanding  in- 
debtedness were  $16,882,  of  which  $16,400  was  required  to  care 
for  bond  interest. 

The  Commission  finds  and  determines  from  the  evidence  in 
this  case  that  the  rates  heretofore  charged  for  water  service  by 
the  Champaign  &  TJrbana  Water  Company,  in  so  far  as  such,  rates 
differ  from  the  rates  hereinafter  ordered  to  be  placed  in  effect 
unjust,  unreasonable,  and  insufficient,  and  that  the  just,  T^saon- 
able,  and  sufficient  rates  to  be  charged  by  said  company  and  to  be 
hereafter  observed  and  enforced  are  those  hereinafter  fizod-  ^ 
addition  to  all  reasonable  fixed  and  operating  expenses  inoiirred 
in  the  furnishing  of  water  service  in  Champaign  and  Urbaaa,  the 
Commission  fiinds  that  a  reasonable  return  upon  the  fair  value  of 
the  property  of  the  Champaign  &  Urbana  Water  Company  Tised 
in  supplying  said  water  service  is  to  be  derived  in  revenues  re- 
ceived from  thp  water  rates  fixed  by  order  hereinafter. 

The  Commission  further  finds  from  the  evidence  in  thiB  case 
that  the  rates  and  charges  for  water  service  contained  in  supple 
mcnt  2  to  rate  schedule  I.  P.  U.  C.  "2  of  Champaign  &  TJrlana 
Water  Company,  are  unjust  and  unreasonable^  and  should  ^ 
permanently  suspended,  annulled  and  canceled. 

It  is  therefore  ordered  that  supplement  2  to  rate  schedule  1  ^• 
U.  C.  2  of  Champaign  &  TJrbana  Water  Company,  filed  with  the 
Commission  June  21, 1918,  be  and  the  same  is  hereby  permai'ent- 
ly  suspended,  anmiUed,  and  canceled. 

It  is  further  ordered  that,  within  ten  days  from  the  date  ot 
service  of  this  order.  Champaign  &  Urbana  Water  Corapa^J 
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shall  file  with  this  Commission  its  rate  schedules,  efiPective  Jnly  1, 
1919,  providing  charges  for  water  services  as  follows : 

Net  rates  for  flat  and  metered  commercial  water' service  that 
shall  be  20  per  cent  in  excess  of  those  in  effect  January  1,  1918. 

For  water  furnished  the  city  of  Urbana  for  use  in  sewer  flush- 
ing tanks,  $5  each  per  annum. 

For  all  other  water  services  furnished  the  cities  of  Champaign 
and  Urbana  same  rates  as  those  now  charged  and  without  the  10 
per  cent  penalty  hereinafter  provided  for  failure  to  pay  bills 
promptly. 

For  all  water  consumed  other  than  that  paid  for  by  the  cities 
of  Champaign  and  Urbana,  the  company  may  charge  an  addition- 
al amount  of  10  per  cent  of  the  net  bill  determined  upon  the  fore- 
going rates  provided  the  bill  is  not  paid  within  ten  days  from  its 
date.  The  date  of  the  statement  shall  be  the  day  of  the  month 
upon  which  statements  are  mailed  or  otherwise  distributed  to 
consumers. 

Other  rules  and  regulations  governing  the  furnishing  of  water 
services  shall  be  in  accordanee  with  those  in  effect  June  1,  1918. 

It  is  further  ordered  that  Champaign  &  Urbana  Water  Com- 
pany, within  ten  days  after  ihe  close  of  each  quarter,  and  begin- 
ning with  the  quarter  ending  September  30,  1919,  shall  file  with 
the  Conunission  a  statement  showing  its  revenues  and  expendi- 
tures for  the  preceding  three  months.  Such  statement  shall  be 
upon  a  form  furnished  by  the  Commission,  and  shall  contain  the 
information  thereon  required. 

Unless  otherwise  ordered  by  the  Commission,  these  rates  shall 
not  be  effective  after  June  30, 1920,  and  the  Commission  reserves 
the  right  to  extend  the  effective  period  of  the  above  rates  beyond 
June  30,  1920,  upon  its  own  motion  at  any  time  prior  to  said 
date.  The  Conmiission  expressly  reserves  to  itself  the  right  to 
order  the  discontinuance  of  the  rates  .herein  authorized  at  any 
time  prior  to  June  80,  1920 ;  and  if  such  discontinuance  be  or- 
dered, the  Champaign  &  Urbana  Water  Company  shall  place  in 
effect  as  of  the  date  specified  in  said  order  the  rates  that  were  in 
effect  June  1,  1918,  or  such  other  rates  as  the  Commission  may 
order.  On  July  1,  1920,  the  Champaign  &  Urbana  Water  Com- 
pany shall  place  in  effect  for  water  service  in  Champaign  and 
P.U.R.1919B. 
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XJrbana  the  rates  that  were  in  effect  on  June  1,  1919^  or  such 
other  rates  as  the  Commission  may  order. 

The  Commission  especially  retains  jurisdiction  in  this  oause, 
and  reserves  to  itself  the  right  upon  complaint,  upon  application, 
or  upon  its  own  motion^  to  further  investigate  the  rates  authorized 
by  this  order,  make  findings,  and  issue  such  further  orders  aa 
may  be  justified  by  the  facts  determined  at  subsequent  he&xlDgB 
as  to  rates  for  water  service  furnished  by  Champaign  &  UrbaM 
Water  Company. 


ILIilNOIS  PUBIilO  UTILITIES   COMMISSION. 

BE  TRI-CITY  BAILWAY  COMPANY  OF  ILLINOIS- 

[No.  S541.] 

Constitutional  law  —  Impairment  of  ifontract  —  Franchise  ratc^* 

1.  The  Illinois  Gommission  has  jurisdiction  to  entertain  an.  c^ppl^* 
cation  for  an  increase  in  street  railway  fares  beyond  the  m&icioiuoi 
amount  fixed  by  the  compaay's  franchise. 

Taluation  —  Property  not  in  use  —  Ixind. 

2.  Land  owned  by  a  street  railway  company  but  not  used  for  str^ 
railway  purposes,  and  not  likely  to  be  used  or  useful  for  such  puiToses 
in  the  future,  should  not  be  included  in  the  inventory  of  the  oonapAny'i 
property  in  a  valuation  for  rate  making. 

Vokluation  —  Land  —  Factors. 

8.  The  Illinois  Commission  in  valuing  land  for  rate  making  ^^ 
not  give  consideration  to  original  cost  only,  but  gives  weight  'ta  the 
present  value  of  the  land,  and  ccmsiders  values  of  adjacent  laji<^  ^' 
like  character  in  making  its  determination,    • 

Valuation  —  Paving  around  special  o€mstruction. 

4.  The  cost  of  paving  laid  by  a  street  railway  company  a.r«wid 
special  work  should  be  included  in  the  value  of  the  company's  prop^ 
in  a  valuation  for  rate  making. 

Valuation  —  Construction  gang  tools, 

6.  An  aUowance  for  tools  for  construction  gangs  in  additio*  ^ 
tools  found  on  hand  at  the  date  of  the  valuation  of  a  street  reJ-'^^^-y 
company's  property  should  not  be  allowed  in  a  valuation  for  ^^ 
making,  the  cost  of  all  roadway  toolB  worn  out  in  conj^truction  1'^ 
properly  reflected  in  the  cost  of  grading. 

Valuation  —  Forfeiture  —  Failure  to  construct  interurban  Un0» 

6,  In  the  valuation  of  a  street  railway  company's  property  ^^ 
rate  making,  the  amount  of  a  forfeit  paid  to  a  city  for  failure  to  ^^' 
struct  an  interurban  line  to  a  specified  place  was  rejected. 
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Tdlttation  —  WwrJeing  capital  «-  Street  railtcay. 

7.  An  allowance  of  $17,Q00  was  made  for  working  capital  of  a 
street  railway  company  in  a  valuation  for  rate  making  in  a  case  in 
which  the  total  fair  value,  including  working  capital  and  supplies,  was 
found  to  be  $2,900,000. 

Vahtation  —  Materiails  and  mtpplieB  *-  Street  raUway  company. 

8.  An  allowanoe  of  $45,000  was  made  for  materials  and  supplies 
in  the  valuation  of  the  property  of  a  street  railway  company  for  rate 
making,  in  a  case  in  which  the  total  fair  value  of  the  company's  prop- 
erty, including  working  eapital,  materials,  and  supplies,  was  found 
to  be  $2»iK)0»000. 

l>epr0c<alion  —  Street  raUway  —  Annual  aUoicanoe^ 

9.  An  annual  allowance  of  $60,000  was  made  for  accruing  depre* 
ciation  of  a  street  railroad  company's  property,  the  fair  value  of  which 
was  fixed  at  $2,900,000,  in  a  valuation  for  rate  making. 

Hetum  —  Beasonahtenese  —  Bisk, 

10.  Among  the  factors  to  be  considered  in  determining  the  reason- 
ableness of  the  return  of  a  public  utility  are  the  risk  of  the  businessj 
the  locality  where  the  business  is  constructed,  and  the  rate  expected  and 
actually  realized  there  upon  investments  of  a  somewhat  similar  nature 
with  regard  to  the  risk  attending  them* 

Retwm  —  Street  raiiuwy  •—  Percentage* 

11.  A  street  railway  company  receiving  a  return  equal  to  6.7  per 
cent  upon  the  fair  value  of  its  property  was  held  not  to  have  made 
out  a  case  for  an  increase  in  rates,  especially  where  it  was  operating 
under  a  i^Ate  fixed  by  a  franchise. 

Jtetum  •«  Beasanahleneaa  —  Facters  —  Praapeotive  wage  increase, 

12.  A  wage  increase  conditioned  upon  the  future  action  of  a  Com- 
mission is  against  public  policy,  and  will  not  therefore  be  considered 
by  the  Illinois  Commission  as  a  proper  basis  for  relief  by  way  of 
increase  in  utility  rates. 

[July  9,  1919.] 

Investigation  of  proposed  advance  of  rates  in  street  railway 
service  in  Moline,  East  Moline^  and  Silvis^  stated  in  rate  sched- 
ule L  P.  TJ.  C.  2  of  the  Moline,  Bock  Island,  &  Eastern  Traction 
Company,  and  proposed  advance  in  rates  for  street  railway  serv- 
ice in  Eock  Island,  Moline,  East  Moline,  and  Milan,  stated  in  rate 
schedule  I.  P.  IT.  C.  3  of  the  Tri-City  Railway  Company;  sched- 
ules permanently  suspended,  annulled,  and  canceled. 

Wilkerson,  Commissioner:    On  August  81, 1918,  the  Moline, 

Rock  Island,  &  Eastern  Traction  Company  filed  with  the  Com- 

mission  its  rate  schedule  I.  P.  U.  C.  2,  which  proposes  to  advance 

the  rates  for  street  railway  service  in  Moline,  East  Moline,  and 

Silvis,  and  the  Tri-Oity  Railway  Company  of  Illinois  filed  its 
P.U.R.1919E. 
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rate  schedule  I.  P.  U.  C.  3,  which  proposes  to  advance  the  rate 
for  street  railway  service  in  Rock  Island,  Moline,  East  Moline, 
and  Milan,  those  schedules  to  become  effective  October  1,  1918. 

The  Commission  on  September  18,  1918,  suspended  these  rates 
until  January  29, 1919,  and  again  suspended  them  until  July  29, 
1919.  The  proposed  schedules  provide  for  a  7-o«nt  fare  instead 
of  the  existing  5-cent  fare.  • 

There  were  hearings  in  Chicago  on  September  27  abd  October 
7,  1918;  in  Springfield  on  January  8,  1919;  and  in  Moline  on 
January  30  and  81,  1919.  Evidence  was  offered  by  the  petition- 
ers, objecting  cities,  and  other  interests  and  organizations. 

[1]  The  jurisdiction  of  the  Commission  to  entertain  these  ap- 
plications has  been  challenged  by  the  objecting  municipalities 
upon  the  ground  that  the  franchise  ordinances  under  which  the 
companies  operate  limit  the  fares  which  the  companies  may 
charge  to  5  cents.    The  Commission  has  considered  similar  objec- 
tions to  its  jurisdiction  in  other  cases,  and  has  ruled  that  there  is 
no  statute  of  this  state  which  gives  to  nmnicipalities  the  power  to 
make  contracts  as  to  street  railroad  rates,  and  which  operates  to 
deprive  the  Commission  of  its  power  to  protect  the  public  agamst 
unjust  and  unreasonable  rates.    Ke  Chicago  K.  Co.  No.  8721,  i^ 
cided  April  25,  1919,  P.TJ.K.1&19D,  578.    The  principles  lead- 
ing to  this  conclusion  are  stated  in  that  case.    It  is  suflScient  to 
say  that  we  regard  the  decisions  of  the  Supreme  Court  in  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265,  277,  63  L 
ed.  176,  184,  29  Sup.  Ct.  Kep.  50 ;  Milwaukee  Electric  R  & 
Light  Co.  V.  Railroad  Commission,  238  TJ.  S.  174,  180,  59  L.  ed. 
1254,  1260,  P.U.R.1915D,  591,  35  Sup.  Ct.  Rep.  820;  Puget 
Sound  Traction  Light  &  P.  Co.  v.  Reynolds,  244  U.  S.  574,  61 L 
ed.  1325,  4  A.L.R  — ,  P.U.R.1917F,  57,  37  Sup.  Ct.  Rep.  705; 
Englewood  v.   Denver  &   S.   P.   R.   Co.    248   TJ.    S.   294,  63 
L.  ed.  253,  P.U.R.1919B,  638,  39  Sup.  Ct.  Rep.  100,  and  Colum- 
bus R.  Power  &  Light  Co.  v.  Columbus,  —  U.  S.  — ,  63  L  ed. 
— ,  P.U.R.1919D,  239,  39  Sup.  Ct.  Rep.  349,  as  conclusive  upon 
this  point,  and  the  objections  to  the  jurisdiction  of  the  Commis- 
sion are  therefore  overruled 

The  Tri-City  Railway  Company,  a  corporation  controlled  by 
the  United  Light  &  Railways  Company  of .  Grand  Rapids, 
Michigan,  operates  a  system  of  street  railways  in  Davenport, 
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Iowa,  and  Eock  Island,  Moline,  East  Moline,  Silvis,  and  Milan, 
Illinois,  crossing  the  Mississippi  river  on  the  United  States  gov- 
ernment bridge.  The  lines  in  Illinois  are  owned  by  two  asso- 
ciated companies, — the  Tri-City  Railway  Company  of  Illinois 
and  the  Moline,  Rock  Island  &  Easteim  Traction  Company,  the 
former  owning  52.42  miles  of  track,  and  the  latter  owning  4.89 
miles  of  track.  The  territory  in  Illinois  served  by  the  system  ex- 
tends along  the  south  bank  of  the  Mississippi  river  for  about  10 
miles.  This  territory  has  about  60,000  inhabitants,  and  is  an  in- 
dustrial center.  At  Silvis  are  the  shops  and  yards  of  the  Chicago, 
Rock  Island,  &  Pacific  Railway  Company.  In  the  Mississippi 
river,  opposite  the  boundary  line  between  the  cities  of  Rock  Is- 
land and  Moline^  is  an  island  (Rock  Island)  upon  which  there 
is  a  United  States  arsenal.  During  the  war  period  there  were 
15,000  employees  at  this  arsenal,  but  this  force  of  employees  re- 
cently has  been  reduced.  Across  the  west  end  of  this  island  is 
what  is  known  as  the  "bridge"  line,  connecting  the  business  dis- 
tricts of  Rock  Island  and  Davenport.  The  various  government 
shops  are  served  by  what  is  known  as  the  "Arsenal"  line. 

The  Tri-City  flailway  &  Light  Company,  incorporated  in 
1906,  was  a  consolidation  of  different  street  railway,  gas,  and 
electric  utilities.  It  owns  all  the  stock  of  the  following  companies 
operating  in  Davenport,  Iowa,  and  vicinity:  Tri-City  Railway 
Company  of  Illinois;  Moline,  Rock  Island,  &  Eastern  Traction 
Company;  Moline-Rock  Island  Manufacturing  Company; 
Peoples  Power  Company;  Watch  Tower  &  Campbell's  Island 
Park  Company;  Moline,  East  Moline,  &  Watertown  Railway 
Company;  Clinton,  Davenport,  &  Muscatine  Railway  Company; 
Muscatine  Lighting  Company ;  Iowa  Light  &  Power  Company. 

All  the  stock  of  the  Tri-City  Railway  &  Light  Company  was 
acquired  by  the  United  Light  &  Railways  Company,  in  1912. 

The  Tri-City  Railway  Company  of  Illinois  was  incorporated 
in  1913,  and  began  business  on  January  1, 1914.  It  acquired  the 
property  of  the  Tri-City  Railway  Company  in  Illinois,  by  issuing 
therefor  its  common  stock  in  the  amount  of  $2,400,000,  its  6  per 
cent  bonds  amounting  to  $250,000,  and  by  assuming  $375,000  of 
5  per  cent  bonds  of  the  Tri-City  Railway  Company.  It  also 
acquired  the  property  of  the  Moline,  East  Moline,  and  Water- 
town  Railway  Company,  by  issuing  therefor  its  coiamon  stock 
P.U.B.1919E. 
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amounting  to  $597,500,  and  6  per  cent  bonds  in  the  amount  of 
$315,000.  During  the  year  1917,  common  stock  amounting  to 
$2,500  was  sold  for  cash,  and  $300,000  was  issued  to  the  holding 
company  for  construction.  On  December  31,  1918,  the  Tri- 
City  Eailway  Company  of  Illinois  had  outstanding  securities  as 
follows : 

6%  bonds    $565,000 

6%  bonds   376,000 

Common  stock 3,300,000 

On  December  31,  1918,  the  Moline,  Bock  Island,  &  Eastern 
Traction  Company  had  outstanding  common  capital  stock  in  tlie 
amount  of  $195,000,  and  no  bonds. 

The  existing  system,  therefore,  is  a  consolidation  of  a  number 
of  companies,  the  general  offices  of  which  are  in  Davenport^  Iowa. 
Here,  also,  are  the  headquarters  of  the  chief  operating  officers  of 
the  United  Light  &  Railways  Company. 

Tracks  are  of  standard  gauge,  laid  principally  with  80^  gird- 
er rail  of  the  "tram"  type,  although  some  T-rail  is  used.  Except 
for  a  few  short  sections,  overhead  construction  is  of  the  span  type, 
using  wooden  poles.  Direct  current  at  550  •volts  is  purchased 
from  the  Peoples  Power  Company,  an  associated  concern,  at  ap- 
proximately 1.4  cents  per  kilowatt  hour.  The  Illinois  company 
owns  104  passenger  cars,  mostly  four-trudc  PAYE  type  with 
steel  and  wood  bodies  painted  yellow,  except  the  '^bridge"  cars 
operating  between  Davenport  and  Kock  Island,  which  are  green. 
Tripper  service  during  the  morning  and  evening  rush  hours  is 
exceptionally  heavy,  particularly  between  the  arsenal  and  places 
on  both  sides  of  the  river. 

At  Black  Hawk  Watch  Tower  and  on  Campbell's  Island,  the 
company  owns  summer  resort  property.  These  resorts  are 
operated  by  lessees,  who  pay  fixed  annual  rentals  for  the  proper- 
ties, and  perform  certain  other  obligations.  Upon  the  arsenal 
island,  the  company  owns  4.23  miles  of  track  located  on  the  prop- 
erty of  the  Federal  government.  The  arsenal  branch  of  the  sys- 
tem, which  is  maintained  principally  for  the  benefit  of  govern- 
ment employees,  was  built  and  is  operated  under  a  revocable 
license  issued  by  the  Federal  war  department.  As  consideration 
for  the  use  of  the  government  bridge  and  other  government  prop- 
erty, special  rates  are  in  force  for  government  employees.    Dur- 
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ing  the  nuh  hours,  tripper  cars  are  used  to  transport  these  em- 
ployees to  aaid  from,  their  work.  The  "bridge"  line,  which  oper- 
ates between  the  business  districts  of  Eock  Island  and  Daven- 
port, for  a  fare  of  5  cents,  forms  one  of  the  lines  of  heaviest  traffic 
of  the  company.  It  competes  with  a  ferry  operating  across  the 
river  for  a  5-cent  fare  or  ten  rides  for  25  cents. 

On  December  31,  1918,  trackage  was  operated  as  follows: 

MILEAGE  OF  TRACK  IK  ILUNOIS. 
IVi-City  Railway  Company  of  IHinois,  MoUne,  Rock  Island,  &  Eastern  Trac- 
tion Company. 
December  31,  1918. 


Character. 


Otoned 

Tri-City  Railway  Co.  of 
Illinoig    

M.  R.  I.  A^  E.  T.  Com- 
pany     


Kind  of  Track. 


First 
Main. 


86.87 
4.89 


Second 
Main. 


14.39 


Other. 


0.91 


Car 
Barn. 


Total 
Miles. 


1.25 


40.761 


Totals   

Paved 

Tri-City  Railway  Company  of  Illinois 
M.  R.  I.  4t  E.  T.  Company 

Unptived 
Tri-City  Railway  Company  of  Illinois : 
M.  R.  I.  A^  £.  T.  Company 


14.39  > 


0.91  i 


1.26 


Totals 


52.421 
4.89 


67^1 

41.37 
2.99 

11.05 
1.90 


67.31 


1  Includes  0.23  miles  of  nonoperating  track.  The  value  of  this  track  is 
included  in  tills  appraisal  because  it  was  laid  by  reason  of  mimicipal  re- 
quirements in  the  construction  of  the  Milan  bridges. 

ValtuUions. 

The  petitioners  offered  in  evidence  the  valuation  prepared  by 
L.  R  King,  assistant  superintendent  of  way  and  structures  of 
the  Tri-City  Kailvray  Company.  It  vras  prepared  upon  a  repro- 
duction basis,  using  unit  prices  reflecting  average  values,  although 
in  some  cases  prices  were  used  that  approximated  the  original 
cost  of  the  article.  Large  sums  were  included  for  intangibles  and 
overhead  expenses.  Depreciated  costs  of  the  property  were  shown 
in  the  appraisal.  A  summary  of  this  appraisal,  as  of  September 
1,  1918,  is  shown  in  table  No.  1,  which  is  hereto  annexed. 

There  was  also  introduced  in  evidence  at  the  hearings  the 
valuation  of  the  properties,  prepared  at  the  direction  of  the  Com- 
mission by  H.  E.  Bartlett,  its  assistant  chief  engineer.     This 

valuation  was  made  upon  a  reproduction  basis  giving  considera- 
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tion  to  the  actual  cost  of  the  property  at  the  time  it  was  installed 
Depreciation  was  based  upon  the  observed  condition  6f  the  i)rop- 
erty,  supplemented  by  the  use  of- life  tables.  A  summary  of  IBart- 
lett's  valuation  is  shown  in  table  No.  2,  which  is  hereto  annexed. 
The  valuation  of  the  petitioners  exceeds  that  of  the  engineer 
for  the  Commission  by  $1,026,461.  This  difference  is  due  la^g^ 
ly  to  differences  of  opinion  as  to  land  values,  to  the  inclusion  in 
the  valuation  of  the  railway  companies  of  property  not  us^  in 
the  conduct  of  the  street  railway  business,  and  to  large  intanigible 
values  included  by  the  petitioners'  engineer. 

Land  Values. 

[2]  We  are  of  the  opinion  and  find  that  the  unimproved  land 
north  of  Watch  Tower  Park  should  be  excluded  in  valuing  the 
property  of  these  companies  actually  employed  in  the  public 
service.  There  is  no  pretense  that  this  land  is  being  used  for 
street  railway  purposes,  and  there  is  no  reasonable  probability 
that  it  will  be  so  used  in  the  future.  The  company  may  deem  it 
advantageous  to  hold  it  for  investment  purposes,  but  it  is  not  enti- 
tled to  derive  a  return  from  it  upon  the  theory  that  it  is  property 
actually  devoted  to  the  public  use.  The  companies  have  under- 
taken to  include  this  tract  of  land  in  their  valuation,  upa»  the 
ground  that  it  is  necessary  for  them  to  own  this  property  to  pro- 
tect Watch  Tower  Park  against  the  presence  of  undesiraWe  re- 
sorts. This  is  too  remote,  and  the  principle,  if  accepted,  would 
furnish  a  justification  for  the  unlimited  acquisition  of  real  estate 
by  utility  companies. 

We  are  also  of  the  opinion  and  find  that  the  unimproved  por- 
tion of  Campbell's  Island  cannot  properly  be  included  in  vaJuing 
the  properties  of  these  petitioners  for  rate-making  purposes-  The 
ownership  of  this  unimproved  tract  is  not  at  all  essential  t^o  the 
success  of  the  park  on  the  island.  There  is  no  evidence  vn  the 
record  that  the  lands  might  be  useful  for  car  barns,  car  houses, 
terminals,  or  other  railway  purposes. 

We  are  of  the  opinion  and  find  that  the  tract  of  land  at  Second 
avenue  and  twenty-third  street,  Eock  Island,  Illinois,  upon  -which 
is  located  the  substation  rented  to  the  Peoples  Power  Company, 
must  be  excluded  from  these  valuations.  While  the  building^s  and 
land  are  owned  by  the  railway  company,  the  contained  macb-inery 
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is  owned  and  operated  by  the  lessee,  the  Peoples  Power  Company, 
which  is  an  affiliated  concern,  from  which  the  railway  company 
purchases  the  current  for  the  operation  of  its  cars.  The  record 
does  not  show  that  the  petitioners  receive  any  substantial  benefit 
in  the  way  of  rents,  reduced  rates  for  electric  power,  or  other  con- 
siderations for  the  use  of  this  property.  This  land  and  these 
buildings  are  facilities  which  the  electric  utility  would  properly 
be  required  to  furnish  in  the  conduct  of  its  business,  and  the 
mere  fact  that  the  railway  company  is  an  affiliated  concern  is  not 
a  sufficient  reason  for  giving  to  the  Peoples  Power  Company  the 
free  use  of  this  property. 

The  so-called  Ellison  property  at  Seventh  avenue,  and  Twenty- 
seventh  street  must  also  be  excluded.  This  property  was  pur- 
chased because  it  became  necessary  to  relocate  a  section  of  track, 
and  it  was  found  advisable  to  purchase  more  than  was  necessary 
for  right  of  way  purposes.  This  house  and  lot  adjoin  the  right 
of  way,  but  are  not  necessary  to  the  operation  of  the  street  rail- 
way line.  While  the  income  therefrom  will  reasonably  care  for 
the  investment,  nevertheless,  in  principle,  this  amount  should  be 
excluded  from  the  rate-making  value  of  the  property,  for  the 
reason  that  the  property  is  not  now  employed  in  the  conduct  of 
the  company's  business  as  a  common  carrier,  nor  is  there  a  rea- 
sonable probability  that  the  property  will  be  so  required  in  the 
future.  The  exclusion  of  this  property  of  course  carries  with  it 
the  exclusion  of  the  earnings  therefrom. 

For  the  same  reasons  there  is  also  excluded  the  cottage  at 
Fourth  avenue  and  Thirty-fifth  street,  Moline,  the  lot  at  Fif- 
teenth avenue  and  Twelfth  street.  East  Moline,  and  the  lot  at 
Second  street  and  Eighteenth  avenue,  Moline. 

Basis  of  Land  Values, 

[3]  Counsel  for  petitioners  erroneously  assume  that  in  valuing 
real  estate  the  Commission  will  give  consideration  to  original  cost 
only.  This  Commission  in  other  cases  has  given  weight,  in  fix- 
ing real  estate  values,  to  the  present  value  of  the  land,  and  has 
considered  the  values  of  adjacent  lands  of  like  character  in  de- 
termining the  present  value  of  the  land  owned  by  the  utility. 
Due  consideration  has  been  given  to  this  element  in  arriving  at  a 
conclusion  with  reference  to  the  value  of  the  property  of  petition- 
ers which  is  devoted  to  the  public  use, 
P.U.R.3919E. 
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Omissions. 

Petitioners  claim  that  there  were  improperly  omitted  in  the 
valuation  of  the  engineer  for  the  Commission  the  following  items: 

Paving  around  special  work 142,656 

Tools  for  construction  gangs — ^additional  allowance  12,172 

Car  No.  256 4,040 

Special  work  on  hand  for  Illinois  jobs ^fi^^ 

Working  capital — additional  allowance  16,000 

Arsenal  property — ^undervalued    35,436 

Parcels  40  and  41  in  the  right  of  way 2,193 

Value  of  materials  purchased  and  installed  for  Housing  Corpora- 
tion, Illinois,  and  one  half  the  amount  on  the  arsenal  ......  30,000 

Additional   allowance   for   material   and   supplies^   to   agree   with 

actual  inventory  of  August  31,  1918   27,685 

Total   1178,743 

[4,  5]  The  proper  allowances  for  working  capital  and  ma- 
terials and  supplies  are  hereinafter  considered.  As  to  the  claim 
for  certain  special  work  on  hand,  this  special  work  is  included 
under  the  classification  of  materials  and  supplies,  and  proper  al- 
lowances are  hereinafter  made.  The  Commission  is  of  the  opin- 
ion and  finds  that  the  item  for  paving  around  special  work 
should  be  included  in  valuing  these  properties,  and  due  allowance 
is  made  for  it.  It  is  proper  to  state  that  the  data  which  was  ftt^ 
nished  to  the  engineer  for  the  Commission  in  the  preparation  of 
his  appraisal  did  not  include  the  item  for  paving  laid  by  the  com- 
pany  around  special  work.  The  daim  for  an  additional  allow- 
ance for  tools  for  construction  gangs  cannot  be  allowed.  The 
engineer  for  the  Commission  included  in  his  valuation  only  the 
tools  which  he  found  on  hand  at  the  date  of  the  valuation.  This 
was  a  proper  procedure.  The  cost  of  all  roadway  tools  worn  out 
in  construction  is  properly  reflected  in  the  cost  of  grading.  The 
unit  cost  of  grading  or  track  construction  should  include  proper 
provision  for  roadway  tools  worn  out  in  the  building  of  the  track 
or  the  installation  of  the  earthwork.  This  principle  has  been  fol- 
lowed in  arriving  at  the  conclusion  in  this  case. 

The  Commission,  for  the  purposes  of  this  case,  accepts  the  con- 
tention of  the  petitioners  as  to  the  alleged  undervaluation  of  the 
property  on  the  arsenal  island.  Certain  tracks  were  completed 
between  the  time  Bartlett  completed  the  field  work  for  bis  ap- 
praisal and  the  actual  date  of  the  valuation.  Allowance  has  been 
made  for  this  in  valuing  the  property. 

The  Commission  is  of  the  opinion  and  finds  that  the  claim  of 
P.U.R.1019E. 
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iiie  petitioners  to  an  allowance  of  $30,000  on  account  of  materials 
purchased  and  installed  for  the  United  States  Housing  Corpora- 
tion should  be  sustained.  This  allowance  is  made  on  account  of 
the  circumstances  imder  which  these  facilities  were  installed.  It 
should  not  be  taken  as  a  precedent  for  similar  expenditures  in  nor- 
mal business  times. 

[6]  The  claim  of  the  petitioners  for  an  allowance  of  $10,000 
on  account  of  a  forfeit  paid  to  the  city  of  East  Moline  because  of 
failure  to  construct  an  interurban  line  to  Geneseo  must  be  re-» 
jected.  It  is  a  fair  assumption  that  the  company  incurred  this 
obligation  with  a  full  knowledge  of  conditions,  and  if  it  made  an 
unwise  bargain^  the  petitioners,  and  not  the  public^  must  endure 
the  result. 

Ooing  Value. 

The  petitioners  claim  an  allowance  of  $200,000  in  the  valu- 
ation of  these  properties  on  account  of  alleged  going  value.  This 
question  has  been  discussed  in  former  opinions  of  the  Commis- 
sion, and  we  adhere  to  the  conclusions  there  announced  and  value 
these  properties  as  going  concerns,  according  to  the  principle 
there  laid  down.  Ee  Chicago  R.  Co.  No.  8721,  decided  April  25, 
1919,  P.XJ.R.1919D,  573,  and  Springfield  v.  Springfield  Gas  & 
E.  Co.  8  L  P.  U.  C.  324,  389;  Des  Moines  Gas  Co.  v.  Des 
Moines,. 238  XJ.  S.  153,  69  L.  ed.  1244,  P.U.R.1915D,  577,  35 
Sup.  Ct.  Rep.  811;  Willcox  v.  Consolidated  Gas  Co.  212  U.  S. 
19,  53  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192, 
15  Ann.  Cas.  1034 ;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids, 
223  U.  S.  655,  56  L.  ed.  594,  32  Sup.  Ct.  Rep.  389, 

Cash  Working  Capital. 

[7]  Petitioners  are  entitled  to  a  reasonable  allowance  in  the 
way  of  cash  working  capital  to  care  for  ordinary  needs  in  con- 
ducting its  usual  business.  The  company  contends  for  a  total 
allowance  of  $79,600  for  cash  working  capital  and  materials  and 
supplies,  while  Bartlett  fixed  upon  an  amount  of  $17,000  as  cash 
working  capital  and  $44,000  for  materials  and  supplies,  a  total 
of  $61,000.  As  heretofore  frequently  pointed  out  by  this  Com- 
mission, the  cash-working  capital  needs  of  a  street  railway  com- 
pany are  usually  not  so  great  as  are  those  of  other  utilities,  such 
as  gas,  electric,  or  water,  for  the  reason  that  it  receives  pay  in  ad- 
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yance  for  the  services  rendered.  Further,  many  needs  of  the 
company  can  usually  be  anticipated  to  a  considerable  extent  and 
the  credit  of  the  company  be  invoked  in  obtaining  the  necessary 
articles.  In  a  number  of  cases  heretofore  arising  before  this 
Commission,  it  has  been  necessary  to  determine  proper  amounts 
for  working  capital  and  materials  and  supplies  for  street  railway 
companies.  In  accordance  with  these  principles,  and  having  in 
view  the  difference  in  needs  of  petitioners,  the  Commission  is  of 
the  opinion  and  finds  that  to  provide  proper  working  capital  for 
petitioners  will  be  required  the  amount  of  $17,000. 

Materials  and  Supplies* 

[8]  In  the<5onduct  of  a  street  railway  enterprise  it  is  necessary 
to  keep  on  hand  a  considerable  stock  of  materials  for  current  use, 
such  as  repair  parts  for  machinery,  poles,  wire,  ties,  rails,  and 
similar  articles.  For  these  purposes  Bartlett  allowed  the  sum  of 
$44,000,  while  the  appraisal  submitted  by  the  company  did  not 
separately  set  forth  the  amount  which  it  considers  necessary  to 
care  for  these  needs,  but  included  the  sum  with  cash  working 
capital. 

Amounts  actually  on  hand  at  various  times  and  owned  by  the 
Tri-City  Railway  Company  of  Illinois  are  shown  in  the  follow- 
ing tabulation: 

December  31,  1916  $7M«3 

December  31,  1917 143,249 

August  31,  1918 67,585 

It  will  be  observed  that  the  amounts  shown  by  the  company's 
books  at  each  of  the  three  periods  are  greater  than  the  sums 
shown  in  the  Bartlett  valuation.  While  the  record  affords  no 
evidence  as  to  whether  the  book  account  of  the  Tri-City  Railway 
Company  of  Illinois  included  sums  rppresenting  unapplied  con- 
struction materials,  nevertheless  the  tabulation  is  of  value  in  fix- 
ing upon  a  proper  amount  for  the  foregoing  purposes.  After  con- 
sidering all  the  evidence  in  this  case,  the  Commission  is  of  the 
opinion  and  finds  that  to  care  for  petitioner's  needs  in  the  way  of 
materials  and  supplies  used  currently  in  its  business  will  require 
the  sum  of  $45,000. 

Depreci(Ui(m, 

[9]  In  addition  to  other  proper  expenses,  the  compiinies  are 
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entitled  to  earn  sums  sufficient  to  care  for  the  depreciation  an- 
nually in  the  property  and  which  is  not  cared  for  in  operating 
expenses.  Under  the  uniform  system  of  accounts  for  electric  rail- 
ways, prescribed  by  the  Interstate  Commerce  Commission,  and 
with  which  the  rules  of  this  Commission  are  in  substantial  agi»ee- 
ment,  repairs  and  renewals  in  kind  are  charged  to  operating  ex- 
penses, and  this  practice  manifestly  cares  for  a  considerable  por- 
tion of  tjie  depreciation.  For  example,  the  cost  of  ties  is  included 
in  operating  expenses,  and  in  a  rate-making  proceeding  it 
would  clearly  work  to  the  disadvantage  of  its  patrons  w^re  a 
street  railway  company  permitted  to  earn  sufficient  to  pay  for  its 
ties  in  operating  expenses  and  in  depreciation  allowance.  On  the 
other  hand,  there  is  considerable  amount  of  depreciation  that  can- 
not be  overcome  by  expenditures  made  for  maintenance  and  which 
ordinarily  is  not  cared  for  in  operating  expenses. 

The  valuation  submitted  in  behalf  of  the  company  showed  a 
depreciated  value  of  the  property,  but  did  not  state  the  amount 
annually  accruing.  However,  Bartlett  set  up  an  elaborate  table 
by  which  he  finally  determined  a  general  average  rate  of  depre- 
ciation of  $3.93  per  cent  annually,  amounting,  upon  a  total  cost 
when  purchased  of  $2,806,577,  to  $112,385.  However,  this  does 
not  mean  that  all  of  the  foregoing  amount  represents  a  sum  in  ad- 
dition to  operating  expenses  which  petitioners  shall  be  allowed  to 
earn  to  care  for  the  depreciation  annually  accruing  in  their  prop- 
erty. A  considerable  portion  of  this  amount  is  cared  for  in  operat- 
ing expenses,  and  this  amount  varies  with  the  particular  carrier 
under  consideration.  Bartlett  testified  the  amount  not  com- 
monly cared  for  in  operating  expenses  might  reach  to  one  half  of 
the  foregoing  sum  or  possibly  two  thirds,  but  qualified  his  state- 
ment by  saying  a  proper  sum  could  be  determined  only  after  in- 
spection of  the  operating  records  of  petitioner.  This  inspection 
was  subsequently  made  by  the  Commission's  accounting  depart- 
ment, and  the  results  are  set  forth  in  a  voluminous  report.  The 
present  condition  of  the  property  is  excellent,  and  the  deferred 
maintenance  in  the  property  is  unusually  low,  hence  conditions 
affecting  depreciation  may  be  considered  as  favorable. 

After  considering  all  the  evidence  in  this  case  relating  to  de^ 
preciation  in  the  property  of  petitioners,  including  that  bearing 
upon  the  portion  of  depreciation  cared  for  in  operating  expenses, 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


848  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

the  Commission  is  of  the  opinion  and  finds  that  to  provide  for  the 
depreciation  annually  accruing  in  the  property  of  petitioners  that 
is  not  cared  for  in  operating  expenses  will  require  the  sum  of 
$60,000. 

Reserve  Account  for  Depreciation. 

During  the  years  1914,  1915,  1916,  and  191Y,  the  petitioners 
set  aside  and  included  in  reserve  and  depreciation  a  total  of 
$171,664.61,  this  being  an  average  annual  charge  of  $4'2,916.16 
for  depreciation.  This  is  $17,083.85  less  than  the  annual  depre- 
ciation fixed  by  the  Commission.  In  1918  the  petitioners  set 
aside  $116,668.36,  this  being  $72,752.21  in  excess  of  the  amount 
set  aside  annually  for  the  four  years  immediately  preceding 
1918,  and  $55,668.36  in  excess  of  the  annual  depreciation  fixed 
by  the  Commission. 

The  record  shows  that  the  reserve  for  depreciation  on  the  pe- 
titioners' books  increased  from  $16,376.90  at  December  31, 1914, 
to  $227,998.01  at  December  31,  1918,  being  an  increase  of 
$211,621.01  in  four  years.  If  the  amount  added  to  the  reserve 
in  1918  had  been  the  same  as  the  average  for  the  preceding  four 
years,  $42,916.15,  the  increase  would  have  been  $138,868.80.  It 
would  therefore  appear  that,  although  the  amount  set  aside  by  pe- 
titioners is  found  to  be  insufficient,  nevertheless  the  property  has 
been  well  maintained,  and  after  taking  care  of  required  renewals 
and  replacements  chargeable  to  depreciation  reserve,  the  balance 
in  the  reserve  has  actually  shown  a  substantial  increase  in  tie  last 
four  years. 

These  facts  appear  to  strongly  support  the  view  that  the 
amount  set  up  on  the  petitioners'  books  for  depreciation  for  the 
year  1918  is  considerably  more  than  the  amount  required  fco  care 
for  depreciation  not  included  in  operating  expenses  in  th^  form 
of  charges  for  repairs,  renewals,  and  replacements.  Furtlier,  it 
is  apparent  that  had  amounts  been  set  aside  in  1914,  1915,  191^j 
and  1917  equal  to  the  amount  set  aside  in  1918,  there  woul  <l  ^^^^ 
be  in  depreciation  reserve  approximately  $518,998,  wh  ich  is 
$291,000  more  than  now  in  the  reserve. 

Fair  Rate-Making  Value. 

After  considering  all  the  evidence  in  this  case  bearing  up^^i^  ^^ 
property  of  the  petitioners  herein  involved,  its  cost  to  reproduce, 
p.u.R.igisE. 
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preliminary  and  constiniction  costs,  interest,  overheads,  contin- 
gencies, and  other  elements  of  value,  tangible  and  intangible,  in- 
cluding that  attaching  to  the  property  because  it  is  now  a  going 
concern  in  successful  operation,  the  Commission  finds  the  fair 
amount,  including  cash  working  capital  and  materials  and  sup- 
plies, that  may  properly  be  used  in  fixing  street  car  fares  in  Rock 
Island,  Moline,  East  Moline,  Milan^  and  Silvas,  and  contiguous 
territory,  is  the  sum  of  $2,900,000. 

Rate  of  Return. 

[10]  There  is  no  particular  rate  of  compensation  which  must 
in  all  cases  and  in  all  parts  of  the  country  be  regarded  as  suffi- 
cient for  capital  invested  in  business  enterprises.  Such  compen- 
sation must  depend  greatly  upon  circumstances  and  locality. 
Among  other  things,  the  amount  of  risk  in  the  business  is  a  most 
important  factor,  as  well  as  the  locality  where  the  business  is 
conducted  and  the  rate  expected  and  usually  realized  there  upon 
investments  of  a  somewhat  similar  nature  with  regard  to  the  risk 
attending  them.  There  may  be  other  matters  which  in  some  cases 
might  also  properly  be  taken  into  account  in  determining  the  rates 
which  an  investor  might  properly  expect  or  hope  to  receive.  The 
less  risky  the  less  right  to  any  unusual  returns  upon  the  invest- 
ment. Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  48,  63  L. 
ed.  382,  398,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Eep.  102,  16 
Ann.  Cas.  1034.  ' 

Taking  into  consideration  all  the  facts  in  evidence  in  this  case, 
the  Commission  finds  that  the  requirement  of  a  reasonable  and 
just  rate  of  return  on  the  property  of  petitioners  devoted  to  the 
public  use  will  be  satisfied  if  petitioners  are  permitted  to  earn  a 
return  of  approximately  7  per  cent  upon  the  fair  value  of  the 
property  used  in  the  public  service. 

OperatUyns. 

[11]  The  condensed  results  of  the  operation  of  the  Tri-City 
Railway  Company  of  Illinois  and  the  Moline,  Rock  Island,  & 
Eastern  Traction  Company  during  the  five  years  ending  Decem- 
ber 31, 1918,  are  shown  in  table  No.  3,  which  is  hereto  annexed. 

This  table  shows  that  for  the  year  1917  there  was  available  for 
depreciation  and  return  on  investment  $401,895.  The  table  also 
shows  that  for  the  year  1918  there  was  available  for  depreciation 
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and  return  on  investment  $277,638.  It  is  to  be  noted,  ho^/ever, 
that  the  amount  charged  for  operating  expenses  during  1918  is 
more  than  $160,000  in  excess  of  the  amount  charged  for  operat- 
ing expenses  in  1917.  The  employees'  wages  were  increascsd  on 
September  1,  1918,  and,  had  the  new  wage  scale  eflFective  at  that 
date  been  effective  the  entire  year  of  1918,  the  operating  expenses 
of  the  petitioners  would  have  been  increased  about  $23,000.  We 
find,  therefore,  that,  even  if  the  wage  scale  which  was  put  into 
effect  on  September  1,  1918,  had  been  effective  during  that  entire 
year,  there  would  have  been  available  for  return  on  invcstLuent 
and  depreciation  more  than  $254,000.  After  making  an  allowance 
of  $60,000  for  depreciation,  this  return  is  equal  to  6.7  per  cent  re- 
turn upon  the  fair  value  of  the  property  used  in  the  public  serv- 
ice. 

It  is  apparent,  therefore,  that  petitioners  have  failed  to  male  a 
showing  which  will  justify  this  Conmiission  in  imposing  upon  the 
public  the  burden  resulting  from  an  advance  of  fares  to  7  cents 
or  even  to  6  cents.  A  readjustment  of  these  rates  of  fare  will  not 
be  appropriate  unless  and  until  it  appears,  more  satisfactorily 
than  is  shown  by  this  record,  that  petitioners  are  being  deprived 
of  a  fair  return  upon  the  value  of  their  property  used  in  the  p^ 
lie  service. 

While  it  is  true  that  the  existence  of  franchise  ordinances  ^ 
which  rates  are  prescribed  does  not  operate  to^  deprive  the  Com- 
mission of  jurisdiction,  it  is  also  true  that  these  ordinances  and 
the  acts  of  the  parties  thereunder  are  facts  which  may  not  be  P"^ 
aside  entirely  in  determining  what,  under  all  the  circumstai^^^^' 
is  a  fair  return  to  be  allowed  to  the  petitioners.  The  arrange- 
ment as  to  the  use  of  the  streets  and  as  to  the  rates  to  be  charged, 
whether  it  amounted  to  a  binding  contract  or  not,  was  acted  iip^° 
by  both  parties  for  a  number  of  years.  The  companies  were  p^^' 
mitted  to  occupy  the  streets  and  were  permitted  to  charge  the  f  a^^ 
which,  during  a  part  of  the  time  at  least,  were  very  remuiierati^^ 

[12]  After  the  record  in  this  case  had  been  closed  and  ^^1^^® 
the  case  was  under  advisement  by  the  Commission,  the  petitioi^^^ 
applied  for  leave  to  reopen  the  case  and  to  submit  additional  ^^^ 
dence,  and  asked  that  a  decision  in  the  case  be  deferred  ^^  ^ 
such  evidence  was  presented.  This  motion  was  granted,  ^^ 
petitioners  presented  certain  stipulations  signed  by  counsel 

P.U.R.1919E. 
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the  objecting  municipalities  as  to  an  increase  in  wages  which  had 
been  granted  to  the  employees  of  petitioners.  Petitioners  also 
exhibited  a  contract  relative  to  such  increase  in  wages. 

Section  34  of  this  contract  was  as  follows : 

"(A)  The  Tri-City  Railway  Company  of  Iowa  and  the  In- 
tenirban  Division  of  the  Clinton,  Davenport,  &  Muscatine  Kail- 
way  Comfany  agree  to  pay  to  their  motormen  and  conductors 
from  June  Ist^  1919  to  August  1st,  1919,  the  following  wage 
scale: 

'^To  trainmen  whose  service  is  less  than  5  months,  46  cents  per 
hour. 

'To  trainmen  whose  service  is  over  6  months  and  less  than  one 
year,  48  cents  per  hour. 

"To  trainmen  whose  service  is  over  one  year,  60  cents  per  hour. 

"(B)  Should  a  7-cent  fare  or  four  tickets  for  25  cents  be 
granted  prior  to  August  1st,  1919,  then  the  above  wage  scale  will 
continue  in  effect  imtil  June  Ist,  1920,  unless  the  companies  or 
the  association  desire  to  reopen  the  wage  question.  In  that  event 
a  discussion  or  arbitration  of  the  wage  question  will  be  conducted 
as  follows : 

"First:  It  is  agreed  that  no  discussion  or  arbitration  of  the 
wage  question  can  be  considered  by  either  party  until  the  7- 
cent  fare  has  been  in  operation  for  at  least  60  days. 

"Second :  After  the  7-cent  fare  has  been  in  effect  ninety  days, 
and  no  notice  of  discussion  or  arbitration  of  the  wage  scale  has 
been  given  by  either  party  to  this  agreement,  then  the  above  writ- 
ten scale  will  continue  without  thought  of  arbitration  or  discus- 
sion until  June  Ist,  1920. 

"(C)  Should  a  6-cent  fare  be  granted  prior  to  August  1st, 

1919,  then  the  wage  scale  from  August  1st,  1919,  to  June  Ist, 

1920,  will  be  as  follows,  with  the  privilege  of  either  party  to 
open  the  wage  scale  question  as  provided  in  paragraph  "B"  of 
this  section: 

"To  trainmen  whose  service  is  less  than  6  months,  42  cents  per 
hour. 

"To  trainmen  whose  service  is  over  6  months  and  less  than  one 
year,  44  cents  per  hour. 

"To  trainmen  whose  service  is  over  one  year,  46  cents  per  hour. 

"(D)  In  case  the  wage  scales  as  provided  in  paragraph  'B' 
P.U.R.1919E 
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and  'C  are  adjusted  by  mutual  agreement  or  arbitration  after 
August  Ist,  1919,  then  the  new  wage  scale  shall  be  retroactive  to 
August  Ist,  1919. 

"(E)  Should  no  fare  increase  be  granted,  then  the  wage  scale 
will  revert  back  to  the  scale  immediately  prior  to  June  Ist,  1919, 
which  will  be  as  follows : 

"To  trainmen  whose  service  is  less  than  6  months,  36  cents  per 
hour. 

"To  trainmen  whose  service  is  over  6  months  and  less  than  one 
year,  38  cents  per  hour. 

"To  trainmen  whose  service  is  over  one  year,  40  cents  per  hour. 

"This  wage  scale  can  be  open  for  discussion  or  arbitration  by 
either  party  any  time  after  August  1st,  1919." 

Petitioners  ask  that  consideration  be  given  by  the  Commission 
to  these  advanced  wages  in  reaching  a  conclusion  as  to  the 
amount  to  be  allowed  on  account  of  operating  expenses. 

Here  is  an  agreement  between  employers  and  employees, 
entered  into  while  this  case  was  under  advisement  by  the  Commis- 
sion, in  which  three  wage  scales  are  set  forth,  one  of  which  is  to 
be  effective  if  this  Commission  grants  a  7-cent  fare,  another  of 
which  is  to  be  effective  if  this  Commission  grants  a  6-cent  fare, 
and  another  of  which  is  to  be  effective  if  no  advance  is  granted. 

It  would  not  be  proper  for  the  Commission  to  give  weight  to 
an  advance  in  wages  under  such  an  agreement.  A  wage  agree- 
ment conditioned  upon  future  action  of  this  Commission  is  mani- 
festly against  public  policy,  and  undertakes  to  place  upon  this 
Commission  the  burden  of  deciding  questions  and  adjusting  con- 
troversies which  are  wholly  outside  the  scope  of  the  powers  con- 
ferred by  statute  upon  the  Commission.  This  Commission  is  es- 
tablished to  regulate  public  utilities;  not  to  settle  disputes^ 
between  employer  and  employee. 

One  of  the  things  which  the  Commission  mtist  determine  in 
prescribing  rates  is  the  amount  to  be  allowed  for  operating  eX' 
penses,  but  this  must  be  found  from  the  experience  of  the  com 
pany  and  from  fixed  factors  upon  which  a  forecast  of  the  future 
may  be  based.  To  permit  the  parties  to  speculate  upon  the  ac- 
tion of  the  Commission  and  to  make  their  bargains  contingent  up- 
on the  order  to  be  entered  by  the  Commission  would  be 
to  overthrow  every  principle  which  should  control  the  Conunis* 
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sion  in  the  exercise  of  its  regulatory  authority.  The  presenta- 
tion of  this  contract  to  the  Commission  is  an  appeal  for  the  exer- 
cise of  an  authority  which  under  the  law  the  Commission  does 
not  possess.  When  wage  agreements  which  do  not  speculate  upon 
the  action  of  the  Commission  are  presented,  they  will  receive  the 
consideration  to  which  they  are  entitled.  The  contract  here  ex- 
hibited, however,  will  not  be  considered  by  the  Commission  as  a 
proper  basis  for  relief. 

The  Commission  having  considered  the  application,  all  the  evi- 
dence adduced,  representations  and  arguments  made  by  the  par- 
ties herein,  and  being  fully  advised  in  the  premises,  finds  that  the 
present  rates  of  fare  charged  by  petitioners  are  just  and  reason- 
able rates,  and  that  the  proposed  advanced  rates  are  unjust  and 
unreasonable,  and  that  the  petition  herein  should  be  denied.  The 
Commission  further  finds  that  the  Moline,  Rock  Island,  &  East- 
ern Traction  Company  and  the  Tri-City  Railway  Company 
should  be  required  to  permanently  and  finally  cancel  the  afore- 
said proposed  schedules. 

It  is  therefore  ordered  that  rate  schedule  I.  P.  U,  C.  2  of  the 
Moline,  Rock  Island,  &  Eastern  Traction  Company,  and  rate 
schedule  I.  P.  U.  C.  3  of  the  Tri-City  Railway  Company,  be,  and 
the  same  are  hereby,  permanently  and  finally  suspended,  an- 
nulled, and  canceled 

It  is  further  ordered  that  the  Moline,  Rock  Island,  &  Eastern 
Traction  Company  and  the  Tri-City  Railway  Company  be  and 
they  are  directed  to  cancel  the  said  schedules  forthwith. 
P.U.R,1919K 
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TABLE  NO.  1. 

Valuation   of  Property  of  Tri-City  Railway  Company  of  Illinois,  Moline, 

Rock  Island,  &  Eastern  Traction  Company,  As  of  September  1,  1918. 

By  L.  R.  King. 


Cost  New. 


Present 
Value. 


Condition. 


Tri-City  Railway  Company 

On  government  land 

Moline,  Rock  Island,  &  Eastern  T.  Co. 

Grand  Total 

Tri-City  Railway  Company  of  Illinois 

Land    , 

Buildings   

Way  and  structures 

Railway  equipment 

Poles  and  fixtures  

Distribution  system 

Utility  equipment   

Miscellaneous  construction  expense 

General  expenditures 

Working  capital  and  supplies  .... 

Moline,  Rock  Island,  k  Eastern  T.  Co. 

Land    

Buildings    

Way  and  structures 

Railway  equipment 

Poles  and  fixtures 

Distribution  system 

Utility  equipment 

Miscellaneous  construction  expense 

General  expenditures  . , 

Working  capital  and  supplies 


$4,042,786 
110,441 

3ei,di5 


$3,322,920 

88,353 

286,628 


$4,514,842 

$482,233 

408,574 

1,648,051 

481,319 

55,258 
105,926 

23,550 
401,814 
356,961 

79,100 


$3,697,801 

$48^,233 

366,981 

1,228,366 

361,041 

30,392 

98,511 

17,699 

325,469 

333,228 

79,100 


$4,042,786 


$134,644 

141,146 

2,954 

4,340 

250 

37.098 

40,683 

500 


$3,322,920 


$177,429 

95.174 

2,533 

3,950 

150 

28,936 

37,856 

500 


$361,615 


$286,5281 


82.2 
80.0 
79.2 


81.9 

100.0 
90.0 
75.0 
76.0 
55.0 
93.0 
76.0 
81.0 
93.4 

100.9 


82.2. 


87.0 
67.0 
86.0 
91.0 
60.0 
78.0 
93.0 
100.0 


79.^ 
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TABLE  NO.  2. 

Valuation  of  tlie  Street  Railway  System  in  Rock  Island,  Moline,  East  Moline, 

Silvis,  and  Milan,  Property  of  the  Tri-City  Railway  Company  of 

Illinois,  Moline,  Rock  Island,  &  Eastern  Traction  Company, 

As  of  December  31,  1918. 

By  H.  E.  Bartlett. 


Property  of 

Cost  When 
Purchased. 

Cost  Less 
Depreciat'n. 

Ratio 
of  Costs, 

Tri-City  Railway  Company  of  Illinois 
On  government  land 

$2,905,562 
76,859 

246,846 

$2,420,990 
69,328 

191,022 

83.0 
78  2 

Moline,  Rock  Island,  &  Eastern  Trac- 
tion Ca • • 

77  0 

Tri-City   Railway   Company   of   Illi- 
nois: 
T,  Way  and  structures 

$3,228,267 

$2,018,321 
436,643 

396,598 
75,859 
16,000 
40,000 

$2,671,340 

$1,725,464 
341,190 

299,336 
59,328 
15,000 
40,000 

82.8 
86  5 

II,  IRquipment  . . .  t 

78  2 

Ill,  Power 

IV.  General  and  misceUaneoug 

60%  of  property  on  govt,  land . . 
Working  capital 

75.7 

78.2 

100  0 

Materials  and  supplies 

100.0 

Moline,  Rock  Island,  &  Eastern  Trac- 
tion Co.: 
I-  Wav  and  structures   .......... 

$2,981,421 

$121,076 
108,816 

10,955 
2,000 
4,000 

$2,480,318 

$101,966 
74,656 

8,400 
2,000 
4,000 

83.2 
64  2 

H.  Eouinment • 

68.6 

III.  Power   

rV.  General  and  miscellaneous 

Workinir  capital 

80.0 
100.0 

Materials  and.  supplies 

100.0 

Nonessential  Ptoperty: 
Tri-City  Railway  Company 

On  irnvAmmATit  land 

$246,846 

$119,308 
3,962 

$191,022 

$189,117 
3,162 

77.0 

158.5 
78.2 

M.  R.  I.  &  £.  Traction  Company  . . 

$123,260 

$192,279 

155.9 
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MISSOURI  puBiiiG  service:  combcission. 

BE  CAPE  GIRARDEAU  BELL  TELEPHONE  COMPANY. 

[Case  No.  1847.] 

Discrimination  —  Bates  —  Combination  charge, 

1.  A  lower  rate  per  telephone,  in  the  case  of  subscribers  having  two 
or  more  telephones,  is  discriminatory. 

Bates  —  Telephones  —  Incidental  service, 

2.  A  rental  charge  is  proper  for  incidental  telephone  service,  sQch 
as  the  furnishing  of  booths,  extra  bells,  extension  arms  for  desk  use, 
switch  keys,  etc. 

Bates  —  Telephones  <—  Initial  area. 

3.  An  increase  in  telephone  rates  by  the  establishment  of  an  initial 
rate  area  and  a  uniform  charge  for  distances  beyond  such  area  was  held 
justified. 

Discrimination  —  Bates  —  Free  service  between  exchanges, 

4.  Service  between  cities  cannot  be  considered  as  a  portion  of  the 
exchange  service  for  which  a  subscriber  pays  so  as  to  justify  free  serv- 
ice between  the  subscribers  of  tlie  different  exchanges. 

[August  9,  1919.] 

Pboceedino  to  determine  the  reasonableness  of  proposed  in- 
creases in  telephone  rates  ]  increases  authorized  in  part. 

By  the  Commission:  The  Cape  Girardeau  Bell  Telephone 
Company  hereinafter  called  "Company,"  filed  in  the  office  of  the 
Public  Service  Commission,  sheet  14  to  its  P.  S.  0.  Mo.  No.  1, 
and  second  revised  sheets  2  i^d  3  to  its  P.  S.  C.  Mo.  No.  2,  pro- 
viding certain  changes  in  rates,  rules,  and  regulations  covering 
telephone  service  at  Cape  Girardeau  and  Jackson,  Missouri,  and 
between  said  points. 

On  the  25th  day  of  November,  1918,  the  Commission  entered 
an  order  instituting  a  proceeding  of  inquiry  relative  to  the  pro- 
priety and  lawfulness  of  said  proposed  rules,  regulation,  and 
charges,  and,  pending  said  investigation,  ordered  the  suspension 
thereof. 

Upon  due  notice,  hearing  was  held  at  Cape  Girardeau,  Mis- 
souri, on  the  13th  day  of  March,  1919,  before  Special  Examiner 
Bee,  and  all  interested  parties  were  given  an  opportunity  to  fully 
present  evidence  relative  to  matters  and  things  therein  involved, 
and  such  proceedings  have  been  transcribed  and  presented  to  the 
Commission  for  its  consideration,  and  briefs  having  been  filed  by 
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all  parties^  and  from  such  record  so  made  the  Commission  finds 
the  following  statement  of  facts,  bases  its  conclusions,  and  issues 
its  order: 

For  the  purposes  of  this  case  the  issues  involved  may  be  sub- 
divided into  three  parts. 

First,  the  establishment  of  an  initial  rate  area  for  the  Oape 
Girardeau  plant,  and  charges  for  certain  incidental  services  con- 
neeted  with  the  famishing  of  special  services  at  Cape  Girardeau. 

Second,  the  cancelation  of  combination  rates  at  Jackson,  Mis- 
souri;  the  estaUidmient  of  an  initial  rate  area  for  that  exchange, 
and  charges  for  certain  incidental  services  connected  with  the 
furnishing  of  special  services  at  Jackson. 

Third,  the  elimination  of  the  free  use  of  lines  between  Cape 
Girardeau  and  Jackson,  both  by  the  subscribers  of  these  stations 
and  by  the  subscribers  of  other  companies  situated  in  the  proxim- 
ity of  Jackson  and  Cape  Girardeau,  who  have  contracts  calling 
for  such  free  services  upon  the  part  of  the  company. 

As  applying  to  the  three  issues  of  the  case,  the  evid^ace  shows 
that  the  company  is  an  independent  company  owned  principally 
by  parties  living  at  Cape  Girardeau  or  in  the  vicinity  thereof. 
The  company  owns  telephone  exchanges  at  St.  Genevieve,  Si 
Marys,  Oak  Bidge,  Jackson,  and  Cape  Girardeau,  and  has  175 
miles  of  pole  line  toll  service  operating  from  Festus,  Missouri, 
to  Chaffee,  Missouri,  and  in  the  territory  surrounding  Cape  Gi- 
rardeau and  Jackson. 

The  Company  has  not  lately  increased  the  wages  of  its  em- 
ployees, such  increase  not  to  be  made  until  the  action  of  the  Fed- 
eral Wage  Committee  is  received  or  until  the  plant  is  out  of 
govenmient  control.  The  Company  states  that  wages  must  be  in- 
creased, and  that  it  is  their  intention  to  apply  50  per  cent  of  the 
proposed  increase,  including  charges  from  toll  service  between 
Cape  Girardeau  and  Jackson,  to  the  payment  of  increased  wages. 

The  Company  was  organized  in  1906  by  the  consolidation  of 
certain  other  properties.  It  has  a  capital  stock  of  $125,000,  a 
bonded  debt  of  $126,000,  or  a  total  investment  of  $250,000.  In 
1906  a  dividend  of  2^  per  cent  was  paid  and  in  1915  4  per  cent 
and  1916  to  1918  inclusive  an  annual  dividend  of  8  per  cent. 
This  is  equivalent  to  an  annual  dividend,  1906  to  1918,  of  2.34 
per  cent.    The  book  value  of  the  plant  as  a  whole^  as  of  the  date 
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of  the  hearing,  was  $295,000,  showing  a  surplus  established  out 
of  the  earnings  of  $45,000.  The  reproduction  cost  new  was  esti- 
mated  at  $360,000. 

^'The  Cape  Girardeau  Case/* 

Gape  Girardeau  is  a  town  of  approximately  14,000  inhabi^ 
ants.  The  city  limits  of  Cape  Girardeau  were  established  in 
1873.  The  plant  of  the  Company  at  that  place  consists  of  11.75 
miles  of  pole  line,  235  miles  of  iron  bare  wire,  and  46  miles  of 
rubber-covered  twisted  pair  copper  wire,  168,000  feet  of  lead- 
covered  cable  ranging  in  size  from  10  to  440  pairs,  making  a  to- 
tal wire  mileage  of  1,409  miles ;  4,576  duct  feet  of  Tinderground 
conduit  containing  a  wire  mileage  of  352  miles.  The  central 
office  is  equipped  with  a  twelve  position.  3,000  capacity  common 
battery  lamp  signal  switchboard. 

The  Company  introduced  its  exhibit  No.  6,  showing  the  total 
investment  in  this  plant  as  $122,934,  which  includes  as  intangi- 
ble capital  $5,000;  right  of  way  $10;  working  capital  $3,110; 
the  other  items  being  land,  building,  and  equipment. 

In  exhibit  D  the  Company  shows  the  estimated  cost  new  of 
the  plant  as  of  January  1,  1919,  $176,612,  including  cost  of  es- 
tablishing business,  $23,984;  working  capital  $3,110,  and  in 
exhibit  E  the  estimated  present  value  as  of  January  1,  1919, 
$161,259.65.  Exhibit  F  is  a  condensed  •operating  statement  for 
the  year  ending  December  31,  1918,  and  shows  the  net  income  as 
$7,147.20 ;  the  gross  revenue  being  $37,822.68. 

The  present  effective  tariff  of  the  defendant  company,  first 
revised  sheet  1,  page  1,  P.  S.  C.  Mo.  No.  2,  provides  that  the 
initial  rate  area  shall  be  the  ciiy  limits  of  Cape  Girardeau.  The 
tariff  is  silent  as  to  any  additional  mileage  charges  for  service  be^ 
yond  the  initial  rate  area. 

The  suspended  issue  provides  that  the  initial  rate  area  shall  be 
the  limits  of  the  city  of  Cape  Girardeau,  as  defined  in  the  Session 
Acts  of  1872,  and  then  specifically  sets  out  the  boundaries  of  said 
city.  It  further  provides  for  a  mileage  charge  for  services  beyond 
the  initial  area  based  on  a  charge  per  month  for  each  additional 
^  mile  or  fraction  thereof,  the  charges  ranging  from  50  cents  for 
individual  service  to  15  cents  for  six-party  service.  The  only  dif- 
ference in  the  tariff  as  effective  and  as  suspended  is  the  prescribe 
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ing  of  the  mileage  charge.  The  Company  has  been  charging  dif- 
ferent rates  to  different  parties  located  without  the  initial  rate 
area  without  tariff  authority,  and  such  rates  are  not  based  upon 
any  definite  plan. 

The  subscribers  in  Cape  Girardeau  would  be  affected  by  this 
change  in  the  following  manner :  1,406  subscribers  and  204  serv- 
ice stations  will  not  be  affected ;  45  subscribers  will  secure  a  re- 
duction of  26  cents  per  month  each ;  48  subscribers  will  have  their 
charges  increased  from  25  cents  per  month  to  $2.50  per  mouth, 
heaviest  increase  coming  ol^  17  subscribers  at  50  cents  per  month. 
The  Company,  upon  the  basis  of  each  subscriber  remaining  in  the 
present  class  (not  changing  to  a  lower  class  of  service),  will  se- 
cure a  net  revenue  increase  by  reason  of  this  charge  of  $28.20  per 
month. 

The  Company  has  in  the  past  sold  special  equipment  or  per- 
mitted same  to  be  purchased  elsewhere.  The  Company  now  takes 
the  position  that  it  is  not  a  merchandising  concern,  that  it  should 
not  sell,  but  should  rent  such  equipment  as  is  needed,  and  it  pro- 
vides charges  upon  a  monthly  rental  basis  for  establishing  inci- 
dental service,  such  as  booths,  extra  bells,  loud  ringing  or  exten- 
sion, extension  arms  for  desk  use  of  telephones,  switch  keys,  used 
where  one  subscriber  has  two  or  more  lines  and  desires  to  use  one 
phone  on  either  of  said  lines,  extra  receivers,  extra  listing  in  tele- 
phone books,  and  unusual  length  desk  cords.  These  auxiliary  serv- 
ices are  listed  in  the  suspended  schedule  upon  practically  the  same 
basis  as  used  by  other  companies  within  the  state.  These  facil- 
ities are  not  generally  used  by  subscriber^,  and  it  is  stated  that  the 
net  revenue  to  the  Company  will  be  infinitesimaL 

The  Jackson  Case. 

The  town  of  Jackson  is  the  county  seat  of  Cape  Girardeau 
county,  distant  10.8  miles  from  Cape  Girardeau;  has  a  popula- 
tion of  2,500  inhabitants,  and  the  Company  maintains  a  400  ulti- 
mate capacity  Kellogg  Universal  Lamp  Switchboard. 

The  book  value  of  the  Jackson  exchange  as  of  December  31, 

1918,  including  $3,500  as  intangible  capital;  $15  for  right  of 

way,  and  $876.36  working  capital,  was  estimated  at  $33,310.63. 

The  foregoing  figures  are  based  upon  the  plant  as  inventoried  in 

1912,  with  additions  and  betterments  since  that  date.    *The  esti- 
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mated  cost  new,  as  of  January  1,  1919,  including  $8,162.66  for 
establishing  business,  $876.36  working  capital,  was  $48,696.85, 
and  the  present  value,  depreciated  value,  as  of  January  1,  1919, 
including  the  figures  as  listed  above  for  establishing  business  and 
working  capital,  $45,080.08.  These  figures  are  based  upon 
prices  of  January  1,  1919. 

For  the  year  ending  December  81,  1918,  there  was  income  of 
$1,702.26. 

The  effective  tariflF  of  the  defendant  company  provides  no 
charge  for  excess  mileage  beyond  the  tnitial  rate  area.  The  sus- 
pended issue  defines  the  initial  rate  area  as  the  city  limits^  and 
then  describes  such  limits,  and  in  addition  prescribes  an  excess 
mileage  rate,  such  as  described  under  the  heading  of  the  Cape 
Girardeau  Case,  for  services  beyond  the  initial  limits.  The  same 
general  statements  relative  to  the  assessment  of  charges  for  phones 
located  beyond  the  initial  rate  area  as  described  above  for  Cape 
Girardeau  are  likewise  applicable  at  Jackson. 

Ten  subscribers  will  have  their  rates  advanced  by  reason  of  the 
prescribing  of  an  additional  mileage  charge,  and  the  increase  will 
range  from  50  cents  to  $2.50  per  month ;  the  total  increase  to  the 
Company,  on  the  presumption  that  no  subscriber  will  change  his 
class  of  service,  will  amount  to  $10.50  per  month. 

The  Company  proposes  to  make  the  same  charges  for  the  inci- 
dental services  as  proposed  at  Cape  Girardeau.  The  charges 
are  identical,  and  the  facts  set  out  under  the  heading  ^*Cape 
Girardeau  Case,"  as  covering  these  additional  services,  are  also 
applicable  under  this  he&ding. 

At  Jackson  the  Company  is  proposing  to  cancel  what  is  "known 
as  a  combination  rate,  that  is,  a  lower  charge  per  phone  where  one 
subscriber  has  two  or  more  telephones. 

Ordinance  249  granted  by  the  city  of  Jackson  on  March  5, 
1906,  gave  to  the  Acme  Telephone  Company  the  right  to  ixse  the 
streets,  etc.,  for  a  telephone  system.  Section  5  prescribed  t^^^ 
the  charge  should  be  25  cents  per  telephone  less  that  a  reg^j'^^'y 
established  rate  where  more  than  one  telephone  is  used  l^y  ^^ 
same  subscriber.  This  section  also  requires  four  free  telef)ho^^ 
for  the  use  of  the  city  and  a  payment  of  $100  per  year  as  f%  fr*°" 
chise  tax.    The  franchise  runs  for  twenty  years. 

One  hundred  and  forty-one  telephones  out  of  344  coaii^®^ 
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with  the  Jackson  exchange  are  telephones  under  the  heading  of 
two  or  more  to  one  subscriber,  so  that  the  combination  rate  effects 
40  per  cent  of  the  total  subscribers  (conditioned  upon  no  subscrib- 
er changing  his  class  of  service),  and  will  result  in  an  increase  in 
the  Company's  revenue  of  $35.25  per  month. 

The  Toll  Charge. 

The  defendant's  tariff,  as  effective,  provides  for  unlimited 
service  between  Jackson,  Cape  Girardeau,  Oak  Ridge,  etc.  The 
suspended  schedules  are  silent  upon  these  points,  and,  an  ad- 
ditional tariff  is  filed  as  sheet  14  to  toll  tariff  P.  S.  C.  Mo.  No.  1, 
which  prescribes  a  toll  charge  of  10  cents  per  call  for  the  first 
three  minutes  and  5  cents  for  each  additional  two  minutes  for 
conversations  between  Cape  Girardeau  and  Jackson.  When  the 
exchanges  at  Jackson  and  Cape  Girardeau  came  under  the  own- 
ership of  the  company,  there  were  two  circuits  between  Cape  Gi- 
rardeau and  Jackson.  Since  this  time  four  additional  circuits 
have  been  installed,  and  at  the  time  of  hearing  there  were  in  serv- 
ice six  circuits.  These  circuits  are  on  rural  positions  with  fifteen 
cord  circuits  for  handling,  and  so  connected  that  fifteen  addition- 
al cord  circuits  from  adjoining  positions  may  be  used  at  either 
point  for  the  handling  of  business  over  these  lines.  The  Company 
estimates  the  cost  of  operation  of  these  circuits  as  $1,900  per 
year. 

At  certain  hours  of  the  day,  especially  between  the  hours  of  6 
and  8  o'clock  p.  m.,  the  circuits  are  overloaded,  often  as  high  as 
forty  persons  waiting  for  the  service,  and  the  policy  of  the  operat- 
ors in  handling  the  overfiow  is  to  list  the  calls  as  fast  as  made  and 
call  such  parties  in  order.  The  service  is  limited  to  five  minutes 
per  conversation,  but  oftentimes  when  lines  are  thus  broken,  a  re- 
call is  instantly  made  for  a  second  connection. 

It  is  estimated  that  at  least  seven  additional  circuits  will  be 
necessary  to  supply  unlimited  free  service  when  called  for  be- 
tween these  points.  To  establish  these  additional  circuits  would 
entail  a  plant  expenditure  of  $7,500,  and  a  yearly  cost,  including 
maintenance,  depreciation,  and  interest  of  $4,200.  It  would  be 
necessary  to  re-establish  the  pole  line  before  additional  circuits 
could  be  placed. 

During  the  year  1916  several  tests  were  made  of  the  service  via 
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these  lines.  From  Cape  Girardeau  Exchange  during  the  monlli 
of  June,  1915,  this  service  was  used  by  226  business  stations,  579 
residence  stations,  and  180  rural  stations,  while  45  business  sta- 
tions, 295  residence  stations,  and  33  rural  stations  did  nat  use 
these  lines  at  all.  During  the  month  the  lines  were  usecl  for 
9,533  calls  from  Cape  Girardeau  to  Jackson,  and  of  this  num- 
ber 2T0  calls  were  from  five  rural  stations,  443  calls  from  5  "busi- 
ness stations,  and  406  calls  from  5  residence  stations;  1,119  calls, 
or  approximately  12  per  cent  of  the  total,  originated  on  15  tele- 
phones. Of  the  calls  from  Cape  Girardeau  to  Jackson,  ctbove 
described,  379  were  destined  to  5  rural  subscribers,  458  to  5  Busi- 
ness telephones,  and  408  to  5  residence  telephones,  or  approxi- 
mately 13  per  cent  of  the  calls  were  destined  to  15  telephones  at 
Jackson.  Two  business  houses  at  Cape  Girardeau  eadi  use  be- 
tween 100  and  120  calls  per  month. 

From  Jackson  to  Cape  Girardeau  the  lines  were  used  by  ^7 
business  concerns,  215  residences,  and  424  rural  stations;   ±br^ 
business  concerns,  15  residence  stations^  not  using  the  lines   dMi- 
ing  the  month.     From  Jackson  to  Cape  Girardeau  there    "w^ere 
9,038  calls.    Of  these  1,325  or  14J  per  cent  originated  at  15  tele- 
phones subdivided  as  above  explained;  1,005  or  11  per  cent  f  ro^^ 
Jackson  to  Cape  Girardeau  were  likewise  destined  to  15     tele- 
phones.   It  is  thus  shown  that  approximately  12  per  cent  of  the 
calls  from  either  city  in  either  direction  are  for  account  of  not  *<> 
exceed  15  subscribers.     There  were  25  business  subscribers    »^^ 
17G  residence  at  Cape  Girardeau,  one  business  subscriber  fltrid  6 
residence  subscribers  at  Jackson  who  did  not  use  the  service  t^ 
tween  Jackson  and  Cape  Girardeau  during  the  month  of  Jixi^^ 
On  the  basis  of  10  each  of  the  rural,  business,  and  residence  si^^ 
scribers  at  Cape  Girardeau,  the  evidence  shows  that  18  per  cent 
of  the  total  business,  in  and  out,  was  used,  and  that  at  Jackson 
20.9  per  cent  of  the  total  in  and  out  calls  were  used  by  the  30 
subscribers.    Thirty  subscribers  at  Jackson  are  .08  per  cent  of  the 
total  number,  so  that  this  percentage  used  seven  times    their 
pro  rata  number  of  the  calls. 

The  chief  operator  of  the  Cape  Girardeau  Telephone  Exchange 
supervised  all  calls  on  March  8  and  10,  1919,  over  the  lines  1^^ 
tween  Jackson  and  Cape  Girardeau.  These  calls  were  subA^'^"^^^ 
as  to  the  hours  they  were  placed  and  as  to  whether  they   were 
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essential  or  nonessentiaL  An  essential  call  was  one  that  was  a 
matter  of  business  eitixeac  between  two  business  houses  or  from  a 
residence  to  a  business  house  placing  orders  for  merchandise,  se* 
curing  prices,  doctor  calls,  etc. ;  while  nonessentials  were  con- 
sidered as  personal  conversation  not  relating  to  business  matters. 
During  the  test  period,  from  Gape  Girardeau  to  Jackson  there 
were  62  essential  and  276  nonessential  calls.  In  the  opposite  di- 
rection 70  essential  and  204  nonessential,  or  in  both  directions 
132  essentials  and  480  nonessentials. 

A  teat  was  made  of  the  use  of  these  lines  at  various  times  from 
March  17,  to  March  18,  1919,  which  produces  a  daily  average  of 
393  calls  from  Cape  Girardeau  and  319  from  Jackson,  or  a  total 
for  the  year  between  both  places  of  259,880  calls.  The  Com- 
pany estimates  that  but  13^  per  cent  of  these  calls  would  continue 
under  the  proposed  charge,  thus  producing  a  revenue  of  $3,508.- 
40. 

There  was  no  complaint  of  the  service  of  the  local  exdiange  at 
either  Cape  Girardeau  or  Jackson,  but  on  the  contrary  testimony 
showed  that  the  service  was  exceedingly  good.  There  was  com- 
plaint as  to  the  service  between  Cape  Girardeau  and  Jackson  on 
these  six  circuits. 

Ordinance  249  of  the  city  of  Jackson,  Missouri,  granted  on  the 
5th  day  of  March,  1906,  and  running  for  a  period  of  twenty  years, 
grants  to  the  Acme  Telephone  Company,  its  assigns  and  suc- 
cessors, Cape  Girardeau  Bell  Telephone  Company  being  the  suc- 
cessor, the  telephone  rights  to  the  streets,  etc.,  of  Jackson  for  a 
period  of  twenty  years.  Among  other  conditions  imposed  by  the 
franchise,  §  4  requires :  "The  said  Company  agrees  that  between 
said  city  of  Jackson  and  said  city  of  Cape  Girardeau,  at  least  two 
complete  metallic  circuits  or  common  return  circuits  shall  be 
maintained  for  the  use  of  the  subscribers  of  said  exchanges.'' 

Section  4  also  prescribes  the  maximum  monthly  chaises  for 
telephones,  and  includes  this  provision:  "These  charges  shall 
include  service  on  the  lines  of  said  company  between  Jackson  and 
Cape  Girardeau  exchanges  and  over  the  entire  local  system  with- 
in the  limits  of  said  cities  of  Jackson  and  Cape  Girardeau*'' 

Ordinance  579  by  the  council  of  the  city  of  Cape  Girardeau, 
Missouri^  approved  December  24,  1896,  for  a  term  of  twenty 
years^  granted  to  James  F.  Brooks  et  al.,  and  assigns  (the  Cape 
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Girardeau  Bell  Telephone  Company  Buoceeding  to  the  rights  of 
the  said  James  F.  Brooks  et  al.)  the  telephone  rights  to  tfie 
streets  and  alleys  to  the  city  of  Cape  Girardeau,  and  among  other 
provisions,  §  7  provides:  **And  each  said  grantee  or  their  as- 
signs shall  connect  the  said  telephone  system  with  a  telephone 
system  that  may  be  hereafter  owned  or  operated  by  them  in  or  to 
the  city  of  Jackson,  then  the  patrons  of  the  system  erected  un- 
der this  franchise  shall  have  the  use  and  benefit  of  the  connection 
with  the  Jackson  system  without  additional  charge  therefor." 

There  are  connected  with  the  Jackson  Exchange  28  rural 
lines.  These  rural  lines  consist  of  67  circuits  and  846  stations. 
Complaints  have  been  filed  by  a  number  of  these  rural  companies, 
protesting  against  the  elimination  of  this  free  service  and  the 
establishment  of  this  toll  rate.  There  has  been  filed  with  the 
Commission  contracts  between  the  Company  and  the  Qordonville 
Telephone  Company,  the  Houck  &  Tilsit  Telephone  Ccanpany, 
and  Millersville  Telephone  Company.  Each  of  these  contracts 
contains  the  following  clause  or  one  similar  thereto:  **The  party 
of  the  first  part,  respondent  company,  agrees  to  connect  its  lines 
with  the  lines  of  the  party  of  the  second  part  .  .  .  and  give 
the  subscribers  of  the  lines  of  the  party  of  the  second  part  service 
to  all  of  the  subscribers  of  the  party  of  the  first  part  in  the  ex- 
changes at  Jackson  and  Cape  Girardeau,  at  a  charge  not  to  ex- 
ceed   per  month  for  the  subscribers  of  the  party 

of  the  second  part." 

One  concern  located  at  Delta,  Missouri,  has  an  office  at  Jack- 
son, Missouri,  where  the  principal  financial  business  of  the  con- 
cern is  transacted,  while  the  actual  work  of  the  firm  in  the  con- 
centration and  shipping  of  poultry  is  at  Delta.  About  April  1, 
1916,  the  respondent  company  built  a  line  from  Cape  Girardeau 
to  Delta  for  this  concern,  which  is  connected  with  the  Cape  Gir- 
ardeau Exchange  as  a  regular  subscriber.  It  pays  at  the  present 
time  $14  per  month,  $12.50  being  for  the  rental  of  one  telephone 
located  in  the  principal  office  of  the  concern  at  Delta,  and  $1.50 
per  month  for  a  second  telephone  located  in  the  residence  oi  the 
manager  of  said  Company.  In  addition  io  this,  it  is  a  regular 
subscriber  at  Jackson,  Missouri.  If  the  suspended  issues  become 
effective,  it  is  alleged  that  the  charge  would  be  $2.50  per  month 

for  the  business  telephone,  $1.50  per  month  for  the  residence  tele- 
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phone,  plus  50  cents  per  month  for  each  J  mile  heyond  the  initial 
rate  area  from  Cape  Girardeau,  or  a  total  of  $33.75  per  month. 
It  is  estimated  that  the  toll  between  Jackson  and  Cape  Girardeau 
would  add  an  extra  $15  per  month,  making  the  total  charge  to  be 
paid  $50  in  lieu  of  $14,  The  Company  in  question  does  a  busi- 
ness of  approximately  one  and  one  quarter  million  dollars  per 
year,  the  direction  for  shipment  being  given  chiefly  over  this  par- 
ticular telephone. 

The  brief  of  the  respondent  states  that  this  Company  in  lieu  of 
going  upon  a  mileage  basis  would  be  upon  a  toll  charge  from 
Delta  to  Jackson  for  each  individual  message. 

The  telephone  directory  of  the  city  of  Cape  Girardeau  shows 
that  the  Company  in  question,  Goodwin  &  Jean  Poultry  Com- 
pany, is  a  subscriber  of  the  Cape  Girardeau  Exchange  located  at 
Delta,  Missouri,  having  telephone  No.  9000. 

The  suspended  schedule  for  Cape  Girardeau  provides  for 
rural  two-party  line,  residence  station,  a  charge  of  $1.25  per 
month.  For  two-party  line,  business  station,  a  charge  of  $2.50 
per  month.  The  mileage  charge  on  two-party  line  service  is 
35  cents  per  month  for  each  quarter  of  a  mile  and  for  each  sub- 
scriber, so  that  under  the  suspended  schedule,  the  rate  for  the 
complainant  would  be  for  the  residence  station,  $1.25,  plus  15 
miles  at  $1.40  per  mile  or  a  total  of  $22.25.  For  the  business 
station,  $2.60  plus  mileage  charge,  as  shown  above,  of  $21,  total 
$23.50.  Total  charge  for  the  two  phones,  $45.76,  with  the  toll 
service  between  Cape  Girardeau  and  Jackson  to  be  added. 

Protestant's  testimony  was  directed  to  the  question  of  the 
amount  of  business  done  over  the  rural  lines  connected  with  the 
toll  line  between  Cape  Girardeau  and  Jackson.  It  was  the  conten- 
tion of  their  witnesses  that  if  a  toll  service  was  charged  between 
Cape  Girardeau  and  Jackson  it  would  place  an  undue  burden 
upon  the  subscribers  of  the  exchanges  at  Cape  Girardeau  and 
Jackson,  cause  a  loss  of  business  to  the  Company  by  loss  of  sub- 
scribers at  both  stations,  and  that  it  would  be  a  violation  of  the 
contracts  entered  into  with  rural  companies  and  would  material- 
ly effect  such  companies  by  loss  of  subscribers.  The  evidence  of 
the  Company,  from  the  check  of  the  business,  indicates  that  the 
lines  are  heavily  used  by  all  classes  of  subscribers. 
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Conclusions. 

[1-3]  The  issue  in  this  case  presents  four  methods  of  increas- 
ing the  revenues  of  the  defendant  company.  At  both  Cape  Gir- 
ardeau and  Jackson  the  defendants  seek  to  establish  the  initial 
rate  area  and  apply  a  uniform  charge  for  distances  beyond  such 
area.  At  Cape  Girardeau  this  will  result  in  an  increase  in  rev- 
enues of  $28  per  month  or  $336  per  year.  In  addition  to  this  the 
line  of  Goodwin  and  Jean  running  from  Cape  Girardeau  to  Delta 
will  be  increased  approximately  $20  per  month  or  a  total  increase 
for  the  Cape  Girardeau  Exchange  of  $576  per  annum. 

At  Jackson  the  same  proceedings  is  proposed  and  will  result  in 
a  monthly  increase  of  $10.50  or  $126  per  year  and  a  further  in- 
crease by  reason  of  the  cancelation  of  the  present  arrangement  of 
granting  lower  rate  to  one  subscriber  having  two  or  more  tele- 
phones. 

In  Patton  v.  Huntsville  Teleph.  Co.  4  Mo.  P.  S.  0.  588,  the 
Commission  had  before  it  the  question  of  a  rate  proposed  by  the 
Company  which  granted  to  one  subscriber  having  both  business 
and  residence  telephone  a  lower  charge  than  was  collected  from  a 
business  telephone  and  residence  telephone  owned  by  different 
subscribers.  The  Commission  said:  "The  combination  rate 
presented  in  the  schedule  .  .  .  to  a  subscriber  taking  both 
business  and  residence  phone  is  unjustly  discriminatory." 

The  principle  is  the  same  in  tiie  case  at  issue,  and  a  lower  rate 
per  telephone  to  one  subscriber  having  two  or  more  phones  is  a 
discrimination  against  the  subscriber  having  one  phone.  This 
change  in  the  schedule  of  the  defendant  will  result  in  a  monthly 
increase  of  $35.25  or  $443  per  annum. 

The  suspended  tariffs  make  further  provisions  for  a  rental 
charge  for  incidental  services.  This  is  the  usual  procedure  fol- 
lowed by  most  of  the  telephone  companies  throughout  the  state, 
and  the  financial  result  to  the  Company  is  infinitesimal  whether 
these  facilities  are  rented  or  sold. 

The  defendant  has  justified  these  increases,  as  required  by  the 
Public  Service  Commission  Law,  and  that  portion  of  the  sus- 
pended schedules  providing  for  these  increases  should  be  per- 
mitted to  become  effective. 

[4]  The  principal  increase  presented  by  the  suspended  tariff  is 
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the  withdrawal  of  free  services  between  subscribers  connected 
with'  the  Cape  Girardeau  Exchange  and  those  connected  with  the 
Jackson  Exchange,  and  the  substitution  for  such  free  services  of 
a  toll  charge  of  10  cents  a  message  for  the  first  three  minutes  and 
5  cents  for  each  additional  three  minutes  or  a  fractional  part 
thereof. 

The  Company  seeks  to  justify  this  increase  by  the  necessity  of 
an  additional  revenue  and  the  desire  to  improve  the  service.  The 
protostants  insist  the  service  is  paid  for  in  the  exchange  rates, 
that  it  is  required  by  the  franchise  at  both  Cape  Girardeau  and 
Jaekson  and  by  contracts  entered  into  by  the  defendant  and  vari- 
ous independent  telephone  companies  whose  line  connect  with  the 
exchange  at  Cape  Girardeau. 

The  Company's  valuation  of  the  plants  is  upon  three  definite 
bases  ranging  from  a  total  for  the  two  plants  of  $157,000  to 
$224,000.  The  first,  or  lower  valuation,  being  based  on  a  1912 
inventory  with  actual  expenditures  since  that  date  added,  while 
the  higher  valuation  is  the  reproduction  cost  for  a  new  plant, 
based  on  prices  in  effect  January  1,  1919.  No  valuation  has 
been  made  by  the  Commission  forces,  and  it  therefore  becomes 
necessary  to  use  the  Company^s  valuation  in  order  to  arrive  at 
the  earning  value  of  the  plants  at  this  time.  The  1918  earnings 
of  the  two  plants  was  approximately  $18,000  or  less  than  12  per 
cent  to  cover  interest  and  depreciation  upon  the  lower  valuation, 
and  a  fraction  over  8  per  cent  on  the  higher  valuation.  The  evi- 
dence clearly  shows  that  during  the  year  1919  some  increases  will 
be  made  in  wages,  and  while  a  definite  figure  was  not  furnished 
the  Commission,  the  increased  revenues  were  estimated  at  ap- 
proximately $6,000,  and  it  was  stated  that  60  per  cent  of  this  in- 
crease would  be  used  for  this  purpose.  It  is  evident  that  some 
.increase  in  expenses  for  the  year  1919  over  the  year  1918  will  be 
incurred,  and  if  this  estimation  is  correct  without  increase  in 
revenues  the  net  for  1919  will  fall  to  approximately  $16,000, 
which  will  not  render  a  fair  return  upon  the  service  for  the  lower 
valuation  for  interest  and  depreciation. 

The  evidence  clearly  shows  and  the  Commission  finds  that  the 
greater  portion  of  the  service  over  the  circuits  between  Cape  Gir- 
ardeau and  Jackson  are  rendered  to  less  than  one  half  of  the  sub- 
scribers. Fifteen  telephones  in  Cape  Girardeau  used  14|^  per 
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cent  of  the  total  service,  while  the  same  number  of  phones  in 
Jackfion  used  12  per  oent  of  the  service. 

Service  between  cities  cannot  be  considered  as  a  portion  of 
the  exchange  service  for  which  a  subscriber  pays.  Loss  from  long- 
distance toll  service  could  not  be  made  up  by  increasing  the 
charges  upon  the  local  subscribers  who  do  not  use  the  service. 

This  question,  was  before  the  Commission  in  Citizens  Teleph. 
Co.  V.  Ahna  Teleph.  Co.  5  Mo.  P.  S.  C.  376,  and  the  Commisaion 
said :  ^^It  is  axiomatic  in  the  business  affairs  of  life  that  a  thing 
of  value  cannot  continuously  be  given  for  nothing." 

The  Company  estimates  that  the  {present  ex^um  of  operating 
these  six  circuits  between  Cape  Girardeau  and  Jackson  includes 
interest  and  depreciation,  at  approximately  $19,000  per  year. 

The  evidence  shows  that  appiroxunately  260,000  calls  passed 
over  these  circuits  yearly.  With  the  toll  charge  of  10  cents  per 
call  this  would  produce  a  revenue  of  $26,000,  but  the  placing  of 
the  toll  charge  proposed  by  the  Company  will  naturally  result  in  a 
material  reduction  in  the  number  of  times  these  circuits  are  used, 
and  it  is  estimated  that,  with  a  charge  of  10  cents  per  call,  ocly 
13^  per  cent  of  the  total  number  of  calls  will  be  placed,  thus 
producing  approximately  $3,500  per  year. 

The  Commission  is  of  the  opinion  that  the  free  service  between 
Cape  Girardeau  and  Jackson  should  be  eliminated,  but  the  evi- 
dence is  not  sufficient  to.  warrant  a  finding  that  the  oharge  should 
be  10  cents  per  call.  The  Commission  is  of  the  opinion  that 
with  a  charge  of  5  cents  per  call  for  the  first  five  minutes,  and  an 
additional  5  cents  for  each  additional  five  minutes,  sufficient 
revenue  will  be  secured  from  the  operation  of  these  toll  lines  to 
pay  the  expenses  thereof,  and  a  sufficient  amount  for  interest  and 
depreciation  upon  the  investment. 

The  Commission  will  provide  in  its  order  for  the  assessment  of 
the  above  charge,  and  retain  jurisdiction  of  this  case,  requiring 
the  Company  to  make  a  monthly  report  to  the  Commission  of  the 
revenues  secured  from  this  toll-line  charge* 
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NSW  YORK  COURT  OF  APPBAIiS. 

PBANK  OSBORIfE 

V. 

INTEBNATIONAL  BAILWAY  COMPANY. 

(226  N.  Y.  421,  123  N.  E.  849.) 

Hates  —  Transfers  —  Forfeiture, 

The  giving  of  a  transfer  inadvertently  mispunched  so  as  to  ren- 
der it  nonuBable  is  not  a  violation  of  subdivision  7  of  §  49  of  the  New 
York  Public  Service  Gommissionfi  Law^  providing  a  penalty  for  refusal 
to  give  a  transfer. 


Statutes  —  Construction. 

Discussion  of  general  rules  for  the  construction  of  statutes,  p.  874. 

[May  20,  1919.] 

Appbati  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
]>artm6nty  reversing  a  judgment  of  the  special  term  which  dis- 
missed the  complaint  in  an  action  by  Frank  Osborne  against  the 
International  Railway  Company  for  a  penalty  against  the  com- 
pany for  alleged  refusal  to  give  a  transfer,  and  affirmed  a  judg- 
ment of  the  municipal  court  of  the  city  of  Buffalo  in  favor  of  the 
plaintiff;  reversed. 

Appearances:  Harold  S.  Brown,  of  Buffalo,  for  appellant; 
Harold  J.  Tillou,  of  Buffalo,  for  respondent. 

McLaughlin,  J. :  This  action  was^brought  in  the  municipal 
court  of  the  city  of  Buffalo  to  recover,  under  §  59  of  the  Railroad 
Law  (Consol.  Laws,  chap.  49)  and  subdivision  7  of  §  49  of  the 
Public  Service  Commissions  Law  (Consol,  Laws,  chap.  48),  a 
penalty  of  $60.  The  plaintiff  had  a  judgment,  which  was  re- 
versed and  the  complaint  dismissed  by  the  special  term  of  the 
supreme  court  He  appealed  therefrom  to  the  appellate  division, 
where  the  same  was,  by  divided  court,  reversed,  and  the  judgment 
of  the  municipal  court  afirmed.  By  permission  the  defendant 
appeals  to  this  court. 

Section.  59  of  the  Railroad  Law  provides  that  any  railroad  cor- 
poration which  shall  ask  or  receive  more  than  the  lawful  rate  of 
fare,  unless  such  overcharge  were  made  through  inadvertence  or 
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mistake  not  amounting  to  gross  negligence,  shall  forfeit  $50,  to  be 
recovered,  with  the  excess  so  received,  bj  the  party  paying  the 
same. 

At  the  conclusion  of  the  trial  the  plaintiff  consented,  in  so  far 
as  a  recovery  was  sought  under  this  section,  that  the  complaint  be, 
and  the  same  was,  dismissed.  The  judgment  thereafter  rendered 
was  based  solely  upon  the  provisions  of  subdivision  7  of  §  49  of 
the  Public  Service  Commissions  Law,  which  provides  that  "until 
and  except  as  the  Public  Service  Commission  shall  otherwise 
prescribe  as  to  any  street  railroad  corporation  or  corporations 
pursuant  to  the  provisions  of  this  chapter,  every  street  surface 
railroad  corporation  entering  into  a  contract  with  another  such 
corporation  as  provided  in  section  78  of  the  Railroad  Law  shall 
carry  or  .permit  any  other  party  thereto  to  carry  between  any  two 
points  on  the  railroads  or  portions  thereof  embraced  in  such  con- 
tract any  passenger  desiring  to  make  one  continuous  trip  between 
such  points  for  one  single  fare,  not  higher  than  the  fare  lawfully 
chargeable  by.  either  of  such  corporations  for  an  adult  passenger. 
Every  such  corporation  shall  upon  demand,  and  without  extra 
charge,  give  to  each  passenger  paying  one  single  fare  a  transfer 
entitling  such  passenger  to  one  continuous  trip  to  any  point  or 
portion  of  any  railroad  embraced  in  such  contract,  to  the  end  that 
public  coi^venience  may  be  promoted  by  the  operation  of  the  rail- 
roads embraced  in  such  contract  substantially  as  a  single  railroad 
with  a  single  rate  of  fare.  For  every  refusal  to  comply  with  the 
requirements  of  this  subdivision  the  corporation  so  refusing  shall 
forfeit  $50  to  the  aggrieved  party.  .  .  .  *'  [Consol.  Laws,  chap. 
48,  Laws  1910,  chap.  480.] 

There  was  substantially  no  dispute  between  the  parties  as  to 
the  material  facts  involved,  and  their  rights  necessarily  turn 
upon  the  construction  to  be  put  upon  the  statute  quoted  when  ap- 
plied thereto. 

The  defendant  operates  a  system  of  street  surface  railroads 
in  the  city  of  Buffalo.  It  is  made  up  of  several  different  corpora- 
tions operated  under  what  is  termed  in  the  record  the  Milburn 
agreement.  On  the  12th  of  September,  1915,  the  plaintiff  de- 
sired to  go  from  the  corner  of  Burgard  place  and  Walden  avenue 
to  the  corner  of  Elk  and  Sidway  streets  in  the  city  of  Buffalo. 
The  shortest  and  most  direct  route  between  these  two  points  is 
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westward  from  Burgard  place  and  Walden  avenue  via  a  west- 
bound Sycai^ore  street  car  to  the  comer  of  Fillmore  avenue  and 
Sycamore  street;  thence  southerly  upon  a  Fillmore  avenue  car  to 
the  comer  of  Abbott  road  and  Smith  street;  thence  westerly  via 
an  Abbott-South  Park  car  to  the  comer  of  Elk  and  Sidway,  to  the 
point  of  destination.  About  10 :20  in  the  evening  of  the  day  men- 
tioned the  plaintiff  boarded  a  Sycamore  street  car,  asked  for  and 
received  an  Abbott-South  Park  car  transfer,  which  he  presented 
to  the  conductor  on  the  south-bound  Fillmore  avenue  car^  and  he 
then  asked  for  and  received  a  second  transfer  to  the  Abbott- 
South  Park  line.  He  put  this  second  transfer  in  his  pocket  with- 
out examination.  At  'the  end  of  this  line  he  boarded  an  Abbott- 
South  Park  car  and  presented  the  transfer  last  given  to  him. 
This  transfer  was  accepted  by  the  conductor,  but  he  subsequently 
discovered  the  time  within  which  it  could  be  used  had  expired, 
and  he  then  gave  it  back  to  plaintiff  and  told  him  he  would  have  to 
pay  his  fare,  which  he  did  without  objection  or  protest  of  any 
kind.  The  transfer  was  punched  10  o'clock,  and  when  presented 
by  plaintiff  it  was  past  11  o'clock.  Under  the  rules  which  had 
been  adopted  by  defendant  as  to  the  use  of  transfers  it  could  not 
be  accepted  by  the  conductor,  as  the  time  for  its  use  had  expired. 
It  also  appeared  that  this  transfer  was  issued  between  9 :58  and 
11  o'clock,  during  which  period  the  conductor  had  issued  seventy- 
three  transfers,  including  that  given  to  plaintiff,  or  an  average  of 
more  than  one  every  minute,  besides  attending  to  his  other  duties. 
The  transfer  should  have  been  punched  11  o'dock  instead  of  10. 
The  error,  it  is  obvious,  from  the  conceded  facts,  was  due  to  the 
inadvertence  and  mistake  of  the  conductor.  This  the  plaintiff 
practically  conceded  at  the  trial  when  he  consented  that  the  com- 
plaint be  dismissed  so  far  as  a  recovery  was  sought  under  |  59 
of  the  Raiboad  Law,  since  under  that  section  a  recovery  could 
not  be  had  if  the  overcharge  "was  made  through  inadvertence  or 
mistake  not  amounting  to  gross  negligence.'' 

The  question  presented,  therefore,  is  whether,  upon  the  facts 
stated,  defendant  refused,  within  the  meaning  of  subdivision  7  of 
§  49  of  the  Public  Service  Commissions  Law,  to  give  the  plaintiff 
a  transfer.  The  defendant  had  provided  for  a  system  of  trans- 
f  ers,  had  supplied  its  conductors  with  the  same,  and  was  endeavor- 
ing, in  good  faith,  to  comply  with  the  terms  of  the  statute.  The 
P.U.R.1919E. 
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eonductor  gave  the  plaintiff  a.  transfer,  and  had  he  examined  it 
and  called  the  attention  of  the  conductor  to  the  mistake^  it  is  fair 
to  assume  it  would  have  been  immediately  corrected. 

Can  it  be  said,  under  a  fair  construction  of  the  statute,  upon 
the  facts  stated,  that  defendant  refused  to  give  plaintiff  a  trans- 
fer?  I  do  not  think  it  can.  The  ordinary  signification  of  the 
word  "refuse"  is  "to  deny  a  request  or  demand."  Eefusal  is  ac- 
tive, while  neglect  is  passive.  The  conductor  did  not  refuse  to 
give  plaintiff  a  transfer ;  he  n^leot^  to  give  him  a  proper  one^ 
and,  to  construe  the  statute  as  respondent  contends,  the  word 
"refuse"  must  be  construed  in  the  sense  of  neglect  This  I 
cannot  believe  the  legislature  ever  intended.  The  cardinal  rule 
in  the  interpretation  of  statutes  is  to  give  effect  to  the  intention 
of  the  legislative  body  which  enacted  them.  This  intention 
is  primarily  to  be  ascertained  from  the  language  used,  giving 
thereto  the  ordinary  meaning.  People  ex  rel.  Onondaga 
County  Sav.  Bank  v.  Butler,  147  N.  Y.  164,  41  N.  E.  416.  A 
reasonable  construction  should  in  all  cases  be  adopted  where  there 
is  a  doubt  or  uncertainty  in  regard  to  the  legislative  intent  Cen- 
tral Trust  Co.  V.  New  York  Equipment  Co.  74  Him,  405,  26  K 
Y.  Supp.  850.  In  Murray  v.  New  York  C.  E.  Co.  8  Abb.  App. 
Dec.  339,  the  court  held  that  the  letter  of  a  statute  would  be  re- 
strained by  the  spirit  of  the  enactment,  even  though  a  liability  im- 
posed thereby  was  without  qualification.  In  that  case  the  obliga- 
tion imposed  by  the  statute  was  to  make  the  railroad  company  Ua- 
ble  for  damages  which  should  be  sustained  when  fences  alongside 
of  its  tracks  were  out  of  repair.  The  court  held  that,  although 
the  language  was  mandatory,  it  was  intended  thereby  to  impose  a 
liability  only  in  case  of  negligence. 

The  purpose  of  this  statute  is  obvious.  It  is  to  compel  rail- 
roads coming  within  its  provisions  to  furnish  to  a  passenger  for 
a  single  rate  of  fare  transfers  over  the  line  operated  by  such 
method,  "to  the  end  that  public  convenience  may  be  promoted." 
It  is  not  to  promote  the  convenience  of  a  single  passenger,  but 
the  public  generally.  Topham  v.  Interurban  Street  E.  Co.  96 
App.  Div.  323,  89  N.  Y.  Supp.  298. 

In  the  present  case,  as  already  indicated,  the  defendant  is  en- 
deavoring, in  the  operation  of  its  roads,  to  promote  the  public 

convenience  by  strictly  complying  with  the  terms  of  the  statute. 
P.U.R.1919E. 
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It  would  be,  as  it  seems  to  me,  a  harsh,  unjust,  and  unreason- 
able rule  of  construction  to  hold,  upon  the  facts  here  presented, 
that  defendant  refused  to  gly^  a  transfer  and  thereby  subjected 
itself  to  a  penally  of  $50.  A  statute  awarding  a  penalty  is  to  be 
strictly  construed,  and  before  a  recovery  can  be  had  a  case  must 
be  brought  clearly  within  its  terms.  Chase  v.  New  York  C.  K. 
Co.  26  N.  Y.  523;  Goodspeed  v.  Ithaca  Street  R.  Co.  184  N.  Y. 
861,  77  N.  E.  392. 

I  am  of  the  opinion  that  defendant  did  not  refuse  to  give  a 
transfer  within  the  meaning  of  the  statute,  and  therefore  the 
judgment  appealed  from  should  be  reversed,  and  that  of  the 
special  term  affirmed,  with  costs  in  this  court  and  in  tlie  appellate 
division. 

Chase,  Collin,  Hogan,  Crane,  and  Andrews,  J  J.,  concur.  Cud- 
deback;  J,,  not  sitting. 


ORJSGON  PUBLIC  SERVICE  COMMISSION. 

BE  YAQUINA  BAY  EAILWAY  &  LUMBEB  COMPANY. 
[P.  a  C.  Or.  Order  No.  626;  U-F-238.] 

AcoounHng  —  Records  —  Transfer  vHth  physical  property, 

1.  The  accounting  records  of  a  public  utility  fihould  be  transferred 
with  the  physical  property. 

Bates  "^  xneetrMty  «  Varying  demand, 

2.  Electric  rates  are  inequitable  which  provide  for  no  diiTercnce  in 
charge  per  kilowatt  hour  for  customers  with  a  varying  demand  in  either 
the  metered  lighting  schedule  or  the  metered  power  rate. 

IMfe*  —  JBIeefHoify  —  Sunmier  service  —  Stat  and  tnetered  rates. 

3.  Metered  electric  service^  with  the  attendant  cost  of  setting,  read- 
ing, and  removing  meters,  computing  bills,  etc.,  is  not  an  expedient  or 
economical  service  for  temporary  summer  customers,  and  flat  rates 
should  consequently  prevail  tor  this  service. 

Bates  —  JBVectrioUy  —  Connection  and  disconnection. 

4.  A  rule  requiring  that  ''parties  using  service  for  less  than  «iz 
months  will  be  charged  for  connecting  and  disconnecting  the  service" 
was  held  to  be  too  indefinite,  and  a  total  charge  of  6Q  cents  paytable 
in  advance  was  ordered  made  for  thia  service  to  temporary  fiat-rate 
customers. 

Batee  —  Electricity  —  Installation  charge. 

6.  An  installation  charge  for  metered  electric  service  of  |2.60, 
P.U.R.1919E. 
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payable  on  application,  was  held  reasonable  in.  order  to  permit  con- 
sumers intending  to  use  continuous  service  to  pay  the  special  cost  of 
initiating  it. 

Accounting  —  VtUity  and  nanutUity  hu^iness  —  Vauehers. 

6.  A  plan  for  keeping  the  aocountg  ol  a  campany  doing  a  utility 
and  a  nonutility  business,  so  that  its  utility  operation  may  be  readily 
identified,  should  not  permit  the  use  of  a  single  vouoher  for  both  opera- 
tions. 

[August  6,  1919.] 

Appmoation  for  authority  to  increase  electric  rates;  rates 
specified  by  Commission  authorized. 

By  the  Commission:  This  is  an  application  brought  by  the 
Yaquina  Bay  Kailway  &  Lumber  Company  for  authority  to  in- 
crease its  rates  for  electric  sei'vice  in  the  cities  of  Newport  and 
Toledo,  Lincoln  county,  Oregon.  Pursuant  to  due  notice  to  in- 
terested parties,  hearing  was  regularly  held  hereon  at  Toledo  on 
the  7th  day  of  March,  1919,  at  which  time  and  place  testimony 
was  taken  and  all  interested  parties  given  an  opportunity  to  be 
heard.  Applicant  appeared  by  Jay  L.  Lewis,  its  attorney,  the 
city  of  Toledo  by  Edw.  J.  Clark,  its  attorney,  and  K.  D.  Burgess, 
its  mayor,  and  other  appearances  being  Honorable  B.  F.  Jones, 
A.  T.  Peterson,  R.  H.  Howell,  and  J.  W.  Dunn.  All  testimony 
having  been  taken,  the  matter  is  now  fully  submitted. 

Practically  the  only  rates  in  issue  here  are  the  rates  far  resi- 
dential and  commercial  lighting,  the  only  other  modifications  re- 
quested being  a  reduction  in  the  minimum  charge  for  the  first  26- 
horse  power  for  industrial  power. 

The  rates  now  in  effect  for  residential  and  commercial  lig^^*' 
ing,  and  the  minimum  charges  for  industrial  power  in  the  cities 
of  Newport  and  Toledo,  are  as  follows : 

Ateter  Rate, 

First        10  kilowatt  hours  per  month 14(t  per  kUowAt-t  ^<>^ 

Next        20  kilowatt  hours  per  montli > . .   12JJ  per  kilowatt  hour 

Next        20  kilowatt  hours  per  month  10^  per  kilowatt  hour 

All  over  60  kilowa^tt  hours  per  month  8^  per  kilowatt  hour 

Minimum  charge  , $1.00  per   ^aonw 

Flat  Raie, 

One     16-candle  power  lamp ; $1.00  per  JOQtA^ 

Two     16-candle  power  lamps 1.60  per  jn*"|J 

Three  16-candle  power  lamps  2.25  per  ^<^°JJ 

Each    16-candle  power  lamp  over  three 60  per  tom^ 

Minimum  charge  1.00  per  «*°"*" 

P.U.R.1919E. 
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Indu^lrial  Poiom^—Meier  R^e— Minimum  Monthly  Charge, 

1  to      3-harse  power  connected    $2.50  per  horse  power 

4  to     15-horae  power  connected  2.00  per  horse  power 

16  to    26-hor8e  power  connected    1.50  per  horse  power 

26  to    35-hor8e  power  connected    1.00  per  horse  power 

35  to    50-horse  power  connected    80  per  horse  power 

61  to  100-horse  power  connected    60  per  horse  power 

Over    lOO-horse  power  connected    50  per  horse  power 

Applicant  has  requested  authority  to  establish  the  following 
schedule  of  rates  for  residential  and  commercial  lighting^  and  for 
minimum  charges  for  industrial  power. 

Meter  Ro^ee. 

First       10  kilowatt  hours  per  month  15^  per  kilowatt  hour 

Next        20  kilowatt  hours  per  month 14^  per  kilowatt  hour 

Next        20  kilowatt  hours  per  m(Mith  12^  per  kilowatt  hour 

All  over  50  kilowatt  hours  per  month lO^^  per  kilowatt  hour 

Minimum  charge $1.00  per  month 

Flat  Rate&. 

One     outlet   not  to  exceed    60  watts $1.00 

Two     outlets  not  to  exceed  100  watts  1.20 

Three  outlets  not  to  exceed  140  watts ; .' 1.00 

F6ur   outlets  not  to  exceed  180  watts  • 2.00 

All  outlets  above  four,  1^  per  watt  of  lamp  installation. 

Industrial  Power-^^eter  Rate — Minimum  Monthly  Charge, 

1  to    25  h.p^  eonnected  • .- ^ $1.25  per  h.p.  per  month 

25  to    35  h.p.  connected   1.00  per  h.p.  per  month 

36  to    60  h.p.  connected 80  per  h.p.  per  month 

51  to  100  h.p.  connected « 60  per  h.p.  per  month 

Over    100  h.p.  connected 50  per  h.p.  per  month 

[1]  This  case  as  presented  by  the  utility  is  not  sufficiently  com- 
plete to  justify  the  Commission  in  rendering  a  decision  concern- 
ing the  complete  application,  for  we  must  depend  largely  on  the 
annual  reports  submitted  to  the  Commission  in  the  regular  man- 
ner. Ordinarily,  in  an  investigation  following  such  an  applica- 
tion, these  reports  are  verified  from  the  books  and  accounts  of  the 
utility.  The  applicant  testified  that  the  physical  property  only 
was  transferred  to  the  Yaquina  Bay  Railway  &  Lumber  Company 
from  the  Yaquina  Bay  Electric  Company.  No  books  of  record  of 
the  former  company  were  available.  The  Commission  strongly 
condemns  such  a  practice.  The  accounting  records  required  to 
be  kept  by  this  Commission  should  always  remain  with  the  phys- 
ical property  of  a  utility  in  order  that  the  annual  reports  and 
other  information  pertinent  to  a  rate  case  may  be  verified  in  case 
of  investigation.  The  Commission's  staflF  was  consequently  un- 
able to  verify  the  figures  of  previous  annual  reports.  On  the  two 
pages  next  following,  tabulations  of  operating  revenues  and  ex- 

P.U.R.1919E. 
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penses  and  of  the  income  statement  from  the  Commission's  copies 
of  such  unverified  annual  reports  were  submitted  in  evidence  by 
the  utility. 

Authentic  records  of  operation  for  a  period  of  only  a  little  over 
fiix  months  from  June  to  December  81,  1918,  were  available. 
Hven  such  records  were  complicated  by  the  present  owners  carry- 
ing on  both  utility  and  nonutility  operations,  with  inadequate 
provisions  for  proper  segregation  of  accounts.  From  a  redistri- 
bution of  the  operating  expenses,  a  statement  thereof  was  derived 
by  the  Commission's  staff  for  the  period  July  1  to  December  81, 
1918.  Such  statement  occurs  in  the  last  column  of  the  tabula- 
tion on  the  next  page. 

In  connection  with  the  supplies  and  other  expenses  of  produc- 
tion it  was  found  that  all  slab  wood  from  the  mill  was  charged  to 
utility  operations  at  only  $1  par  cord,  and  at  the  time  of  the  in- 
vestigation, due  to  the  lumber  shortage,  dimeosiixi  lumber  was 
being  cut  up  to  jHrovide  fuel  to  continue  the  electric  utility  opera- 
tions. This  also  was  being  charged  at  the  above  price.  The  testi- 
mony indicated  that  this  fir  slab  wood  was  worth  at  the  yard  $2.50 
per  cord,  and  that  the  spruce  used  was  worth  at  least  half  that 
amount.  This  incorrect  charge  probably  accounts  for  the  de- 
creased cost  of  fuel  shown  for  the  year  1918. 

Further  testimony  was  to  the  effect  that  the  future  conditions 
affecting  the  electric  utility,  both  as  to  revenue  and  operation 
costs,  would  be  much  changed  from  those  of  the  last  year.  The 
last  year's  operations  showed  an  increase  of  nearly  $5,000  in  rev- 
alue. This  was  attributed  to  the  activity  of  the  spruce  produc- 
tion section  of  the  Army,  which  had  begun  extensive  operations 
during  1918,  but  which  had  practically  ceased  at  the  time  of  the 
hearing.  The  operating  expenses  for  the  last  year  showed  the 
usual  increase  of  labor  costs  generally  incident  to  industrial 
operations  in  the  year  1918  and  amounting  to  about  40  per  cent 
There  is  little  likelihood  of  diminution  of  this  item  to  any  extent 
Because  complete  fuel  records  were  not  available,  it  was  not  pos- 
sible to  state  what  the  normal  fuel  costs  should  be  were  the  proper 
market  prices  to  be  charged  for  this  fuel. 

Further,  the  new  management  contemplated  the  immediate  in- 
stallation of  additional  boiler  capacity  and  a  large  steam  turbine 
and  use  of  this  increased  power  plant  of  the  utility  for  furnishing 

P.U.R.1919E. 
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electrical  energy  for  sawmill  operation.  Hog  fuel,  mostly  waste 
from  the  mill  operations,  will  be  used  to  supplant  the  slab  wood 
and  dimension  lumber.  With  this  method  of  operation  it  will  be 
necessary  ior  the  owners  to  install  adequate  metering  facilities  to 
ascertain  both  the  total  nnmbers  of  kilowatt  hours  generated  from 
the  hog  fuel,  to  serve  as  a  basis  for  fuel  charge,  and  also  the  elec- 
tric energy  furnished  the  mill  operations. 

[2]  From  the  foregoing  it  is  apparent  that  past  operations 
will  be  worth  but  little  as  a  guide  for  future  operating  costs.  The 
rates  requested  by  applicant  are  inequitable  in  that  they  provide 
for  no  difference  in  charge  per  kilowatt  hour  for  customers  of 
varying  demand  in  either  the  metered  lighting  schedule  or  the 
metered  p^wer  rate.  The  applicant  has  presented  no  testimony 
oonceming  the  detail  of  its  existing  business,  which  is  necessary 
before  proper  rates  may  be  established.  The  applicant  was  re- 
quested, just  following  the  hearing,  to  supply  this  discrepancy. 
This  request  is  still  unanswered  at  this  date.  Further,  the  issu- 
ance of  this  order  has  been  delayed  pending  the  receipt  of  the 
annual  report  for  the  year  ended  December  31,  1918,  which 
should  have  been  submitted  on  or  before  April  1st.  At  this  writ- 
ing such  report,  although  presented,  was  not  properly  vouched  for 
by  responsible  officers. 

[3]  From  the  foregoing  it  is  evident  that  the  Commission  has 
insufficient  information  upon  which  to  base  an  order  for  a  com- 
plete rate  revision,  or  to  establish  proper  meter  rates.  It  is  evi- 
dent, notwithstanding  the  poor  record  of  the  applicant  in  this 
case,  that  it  is  entitled  to  some  relief,  especially  from  the  appli- 
cation of  its  present  flat-rate  schedule.  This  utility  operates 
under  unusual  conditions.  The  city  of  iN'ewport  and  the  adjacent 
territory  is  a  seaside  summer  resort,  and  consequently  has  a  large 
summer  population.  In  consequence  a  considerable  portion  of 
this  utility's  distribution  system  is  used  for  serving  these  transi* 
ent  customers.  Obviously  metered  service,  with  the  attendant 
cost  of  setting,  reading,  and  removing  meters,  computing  bills, 
etc.,  for  temporary  customers,  is  not  an  expedient  or  economical 
service,  and  flat  rates  consequently  have  and  should  prevail  for 
this  service. .  The  applicant  has  requested  a  form  for  this  flat- 
rate  service  which  is  apparently  an  improvement  over  the  present 
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rate^  and  which  the  Commissioii  will  hereinafter  permit  to  be 
placed  in  effect. 

[4]  The  period  of  service  of  these  flat-rate  customers,  however, 
is  exceedingly  varied^  'There  seems  to  be  no  method  of  equitably 
assessing  the  cost  of  connection  and  disconnection  accept  directly 
to  the  parties  responsible  for  it.  Rule  8  of  the  proposed  tariff 
states  that  ^^parties  using  service  for  less  than  six  months  will  be 
charged  for  connecting  and  disconnecting  the  service."  This  is 
an  indefinite  provision,  and  the  Conunission  believes  that  as  a 
part  of  the  tariff  for  this  dass  of  flat-rate  lighting,  a  total  charge 
of  50  cents  payable  in  advance  should  be  made  for  the  oonnection 
and  disconnection  of  flat-rate  customers. 

The  utility  justly  intends  to  have  its  meter  rate  apply  to  the 
service  of  the  continuous  user.  This  rate  is,  in  consequence,  low- 
er than  the  flat  rate  for  the  short-time  user.  The  local  manager 
testified  that  considerable  difficulty  arises  from  the  demand  of 
temporary  users  for  the  lower  meter  rate.  Oompliance  with  such 
a  demand  burdens  the  utility  with  the  cost  of  setting  and  resetting 
the  meter,  and  at  the  same  time  denies  it  a  revenue  opnfi^istent 
and  proper  for  short-time  service. 

[5]  This  utility  has  asked  for  an  incease  of  rates  with  the 
idea  of  increasing  its  operating  income,  or  return.  The  stable, 
more  continuous  user  should  not  bear  the  burd^i  of  an  additional 
operating  the  expense  that  could  be  directly  placed  upon  the  cus- 
tomer causing  it.  Consequently,  to  correct  the  condition  above 
stated,  the  Commission  believes  that  an  installation  charge  for 
metered  service  of  $2.60,  payable  on  application  for  service,  will 
permit  those  intending  to  use  continuous  service  to  pay  for  the 
special  cost  of  initiating  that  service  and  thereafter  to  obtain 
the  proper  rate  for  such  service.  The  temporary  user  will  find  it 
financially  expedient  to  take  the  flat-rate  service  intended  for  his 
use.  There  will  be  no  additional  payment  for  disconnection  and 
final  reading  of  meter. 

The  applicant  will  hereafter  keep  separate  account  of  the  above 
sources  of  revenue,  and  report  to  this  Commission  in  an  account 
styled  "E-420  Installation  and  Connection  Charges :"  (a)  The 
amount  of  such  revenue  derived  from  flat-rate  customers ;  (b)  the 
amount  of  such  revenue  derived  from  metered  customers. 

The  applicant  also  requests  a  change  in  its  minimum  charge  for 
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industrial  power.  The  existing  rates  in  comparison  with  other 
utilities  where  the  Commission  has  made  investigations  are  too 
high  for  the  smaller  connected  loads  and  too  low  for  the  larger 
ones.  The  proposed  rate  corrects  the  former  fault  but  leaves  the 
utility  without  proper  guaranty  for  a  large  load  should  applica- 
tion for  this  kind  of  service  be  later  made.  The  Commission  will 
prescribe  heran  a  minimum  charge  schedule  more  equitable  and 
in  better  accordance  with  the  value  of  the  service  rendered.  It 
also  corrects  the  indefinite  method  in  which  the  proposed  mini- 
mum charge  is  stated. 

[6]  The  Commission's  staff  in  its  investigation  experienced 
considerable  difficulty  in  determining  the  utility  expenses  due  to 
the  mingling  of  the  strictly  utility  expenses  with  those  of  the 
sawmill  operations.  This  fact  was  also  substantiated  by  the  util- 
ity's accountant.  In  consequence  the  applicant  will  be  required 
within,  thirty  days  of  the  effective  date  of  this  order  to  submit  a 
plan  of  keeping  its  accounts  so  that  its  utility  operations  may  be 
readily  ideirtified  arid  verified  at  any  time.  This  plan  must  not 
permit  the  use  of  a  single  voucher  for  both  electric  utility  and 
nonutility  operations. 

As  hereinbefore  indicated,  the  Commission  will  dismiss  with- 
out prejudice  the  application  for  advanced  meter  rates  due  to  in- 
sufficient iixformation.  This  is  done  widi  the  suggestion  that  an- 
other application  be  made  as  soon  as  possible  after  the  81st  day  of 
December,  1919,  or  such  later  date  as  the  new  operating  condi- 
tions will  have  become  sufficiently  normal  to  serve  as  an  indication 
of  future  operations.  This  application  should  be  substantiated 
by  a  valuation  of  the  entire  utility  properties  and  by  such  other . 
information  as  has  already  been  or  may  be  requested  by  the  Com- 
mission. The  operating  costs  of  the  improved  generating  plant 
should  be  shown  separate  from  those  preceding  its  complete  in- 
stallation. 

From  a  full  consideration  of  the  foregoing  facts  and  of  the  en- 
tire record  herein,  the  Commission  finds  that  the  present  rates  in 
so-far  as  they  do  not  agree  with  those  below  set  forth  are  unjust, 
unreasonable,  and  unjustly  discriminatory,  and  that  just,  reason- 
able,  and  nondiscriminatory  rates  are  as  follows; 
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Flat  Rate — Lighting  Service. 

One  outlet  not  to  exceed  60  watts  $1.00 

Two  outlets  not  to  exceed  100  watts 1.20 

Three  outlets  not  to  exoeed  140  watts  LdO 

Four  outlets  not  to  exceed  180  watts 2.00 

All  outlets  above  four,  14  per  watt  of  lamp  installation. 
Installation  and  Connection  Charges, 

For  connection  and  disconnection  of  flat-rate  servioe,  payable  in  ad- 
vance  $  .50 

For  initial  meter  installations  for  metered  serTice^  ^yable  in  ad- 
vance  $2.60 

Industrial  Power — Meter  Rate — Minimum  Monthly  Charge, 

First    3-hor8e  power  at $1.50  per  horse  power  per  month 

Next  12-hor8e  power  at  1.26  per  horse  po^er  per  month 

Next  36-hor6e  power  at 1.00  per  horse  power  per  month 

Over  dO-horse  power  at 80  per  horse  pow^  per  month 

No  minimum  for  three-phase  installation  less  than  $3  per  month. 

The  CommisBion  farther  finds  that  sufficient  evidence  has  not 
been  presented  to  justify  granting  the  application  for  increased 
meter  rates,  and  the  application  insofar  as  it  applies  to  this 
rate  is  dismissed  without  prejudice. 

Based  upon  the  foregoing  opinion  and  findings,  it  is  ordered 
that  the  applicant,  Yaquina  Bay  Railway  &;  Lumber  Company,  or 
its  successor,  is  hereby  permitted  to  place  in  effect  as  a  maximum 
charge  the  rates  hereinbefore  found  to  be  just^  reasonable,  and  not 
unjustly  discriminatory. 

It  is  further  ordered  that  within  thirty  days  from  date  the  ap- 
plicant will  submit  a  plan  for  keeping  its  utility  accounts  in 
such  manner  as  to  be  readily  identified  and  separate  from  its  non- 
utility  operations. 

This  order  shall  become  effective  on  the  15th  day  of  August, 
1919. 

Dated  at  Salem,  Oregon,  this  6th  day  of  August  1919. 

Public  Service  Commission  of  Or^on,  Fred  G.  Buchtel,  H.  H. 
Corey,  and  Fred  Au  Williams,  Commissioners^ 
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SOUTH  DAKOTA  BOARD  OF  RAILROAD   OOMMISSIONBR8. 

WINNER  MILLING  COMPANY 

v. 

CHICAGO  &  NOBTHWESTEEN  RAILWAY  COMPANY. 

tFT506.] 

Can9tiiuHonal  law  —  14th  Amendment  —  Extension  of  eidetraok. 

1.  An  order  of  a  Railroad  Commission,  requiring  a  railroad  com- 
pany to  extend  a  sidetradc  partly  at  its  expense  from  the  main  line  to 
a  manufacturing  plant  or  industry  does  not  violate  the  due  process  of 
law  requirement  of  the  Constitution  of  the  United  States. 

J^arties  —  Federal  control  —  Extension  of  sidetrack. 

2.  The  Director  General  of  Railroads  of  the  United  States  is  not 
a  necessary  party  to  an  application  for  aa  order  requiring  a  railroad 
under  Federal  control  to  construct  a  sidetrack  to  a  manufacturing 
establishment,  since  the  regulation  of  sidetracks  is  an  exercise  of  the 
police  power  of  the  state  reserved  to  the  states  under  §  15  of  the 
Federal  Control  Act. 

Service  -^  SidetracTcs  —  Factors  to  he  considered  in  determining  neces" 
aity  for* 

3.  In  determining  the  public  necessity  for  the  construction  of  a 
sidetrack,  the  places  and  persons  interested,  the  volume  of  business  to 
be  afitected,  and  the  saving  of  time  to  the  shipper,  as  against  the  cost 
and  loss  to  the  carrier,  must  be  considered. 

[August  16,  1919.] 

CoMPi^AXNT  demanding  the  construction  of  a  sidetrack  to  a 
flour  mill;  sustained  and  construction  ordered  under  conditions 
specified  by  the  Commission. 

By  the  Board:  The  original  complainants  in  this  case  were 
copartners  engaged  in  the  business  of  conducting  a  flouring  mill 
adjacent  to  the  right  of  way  of  the  Chicago  &  Northwestern  Rail- 
way Company  in  the  city  of  Winner,  Tripp  county,  South 
Dakota.  At  the  hearing  they  asked  leave  to  amend  the  com- 
plaint, substituting  in  the  place  of  J.  J.  Brewer  and  L.  A. 
Osborne,  copartners  doing  business  under  the  Arm  name  and 
style  of  the  Winner  Milling  Company,  the  name  of  the  Winner 
!&£illing  Company,  a  corporation,  as  complainant.  Since  these 
proceedings  were  started  it  appears  that  the  Winner  Milling  Com- 
pany was  incorporated  and  that  the  Winner  Milling  Company,  a 
P.U.R.1919E. 
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corporation,  is  the  successor  to  tibe  original  complainants.    This 
amendment  and  substitution  is  granted  and  fifllowed. 

The  complaint. contains  the  allegations  that  Winner  is  one  of 
the  regular  stations  on  the  line  of  railway  of  the  Chicago  &  Iforth- 
western  Railway  Company  in  Tripp  county ;  that  the  defendant 
railway  company  is  a  corporation  and  a  common  carrier  and 
subject  to  the  laws  of  the  state  as  such ;  that  the  flouring  mill  of 
the  plaintiff  has  a  capacity  of  fifty  barrels  of  flour  per  day,  and 
that  the  said  complainant  company  is  now  operating,  and  for 
some  months  past  has  operated,  the  said  mill  to  the  full  capacity 
thereof,  shipping  the  manufactiired  product  or  a  large  part 
thereof  under  a  contract  with  the  Food  Administration  Grain 
Corporation  over  the  defendant  company's  line;  and,  further, 
that  it  is  neeeaaary  for  the  said  railway  company  to  provide  for 
the  milling  company  necessary  and  suitable  sidetrack  facilities 
and  running  connections  between  the  defendant's  main  line  and 
the  flouring  mill. 

In  the  amended  answer  thie  .defendant  sets  .up  a  general  denial 
to  the  plaintiff's  complaint,  admitting  only  the  existence  of  the 
flouring  mill.  The  defendant  further  denies  that  it  is  engaged 
in  business  as  a  common  carrier,  and  affirmatively  states  that 
on  the  28th  day  of  December,  1917,  the  defendant's  system  of 
railroad  was  taken  into  the  possession  of  the  United  States,  under 
and  pursuant  to  an  act  of  Congress,  and  ever  since  said  time 
defendant's  said  railroad  and  all  of  the  prop^ty  used  by  it  for 
purposes  of  transportation  have  been  in  the  possession  of  and 
operated  and  used  exclusively  by  the  United  States,  imder  the 
management  and  control  of  the  Director  General  of  Eailroads; 
and,  further,  that  by  reason  of  these  facts  defendant  is  without 
power  or  authority  to  comply  with  the  request  of  the  complain- 
ant. The  defendant  further  alleges  that  §  532  of  the  Civil  Code 
of  the  state  of  South  Dakota,  and  acts  amendatory  thereof,  are 
unconstitutional  in  that  the  enforcement  thereof  would  take  from 
the  defendant  its  property  without  due  process  of  law  and  with- 
out just  compensation,  in  violation  of  the  14th  Amendment  of 
the  Constitution  of  the  United  Staftes  and  in  violation  of  the 
Cimstitution  of  the  state  of  South  Dakota. 

The  hearing  was  held  before  the  Board  of  Bailroad  Commis- 
sioners in  .the  city  of  -Winner,  Tripp  oounty,  South  Dakota,  on 
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Tuesday,  June  la,  1919.  Mr.  Oliver  E.  Sweet,  counsel,  ap- 
peared for  the  CommisBion ;  Mt.  O.  P.  Olmatead  and  Mr.  W.  J, 
Hooper,  attorneys,  appeared  on  behalf  of  the  complainant;  Judge 
Charlee  A:  Datis,  attorney,  appeared  on  behalf  of  the  defendant. 
The  defendant  6bjected  to  the  introduction  of  any  evidence  under 
the  complaint  in  this  proceeding  for  the  reason  that  there  is  a 
defect  of  partiiBS  defendant,  in  that  the  Director  General  of  Rail- 
roads of  the  United  States  is  not  made  a  party  defendant  to  the 
action,  and  fdr  the  further  reason  that  the  Commission  luus  no 
jurisdiction  of  the  subject-matter.  After  the  several  witnesses 
had  been  sworn  and  examined  in  behalf  of  the  complainant  thb 
defendant  moved  to  dismiss  the  proceeding  on  the  grounds  that 
the  railway  company  not  being  in  oonta)l  of  the  property,  and 
not  acting  as  a  common  carrier,  is  not  in  a  position  to  comply 
with  an  order  issned  if  one  were  made;  that  the  Director  Oeneral 
is  a  necessary  party  to  said  proceeding  and  the  goveniment  of 
the  United  States  is  in  exclusive  possession  and  control  of  the 
property;  that  the  complainant  refused  absolutely  to  pay  any 
portion  of  tiie  cost  of  ccmstructing  the  track  sought;  that  §  532 
of  the  Civil  Code  of  South  Dakota  is  unconstitutional  and  void, 
in  that  its  enforcement  would  take  property  of  the  defendant 
without  due  process  of  law  and  without  just  compensation,  in 
violation  of  the  14th  Amendment  of  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  statle  of  South  Dakota. 
At  the  close  of  the  hearing  the  defendant  renewed  its  motion  to 
dismiss  for  all  the  reasons  stated  at  that  time. 

During,  the  proceeding  the  complainant  offered  to  comply  with 
any  order  the  Board  of  Bailroad  Commissioners  should  make, 
assigning  to  it  such  portion  of  the  cost  of  building  the  spur  track 
as  might  be  determined  proper  by  the  Board. 

[1]  Considering  the  defendant's  objection  to  the  introduction 
of  evidence  and  its  motions  to  dismiss,  the  Board  is  of  the  opin-. 
ion  that  the  contention  that  an  order  of  a  Eailroad  Commission 
requiring  any  railroad  company  to  extend  a  sidetrack  partly  at 
its  expense  from  the  main  line  to  a  manufacturing  plant  oir  in- 
dustry is  repugnant  to  due  process  of  law  under  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States,  and  is  untenable 
because  such  an  order  would  not  constitute  a  taking  of  the  com- 
pany's  property  for  private  use;  such  a  track,  under  settled  rules, 
P.UJL1919B. 
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cannot  be  oonsidered  merely  a  private  siding^  but  is  additional 
trackage  for  public  use^  and  bee<Mnes  the  property  of  the  railroad 
company  and  an  integral  part  of  its  system.  Such  siding  or 
spur  would  be  entirely  under  the  railroad  company's  control  and 
would  be  used  in  the  service  of  all  having  oecasion  to  use  it; 
and  if,  when  viewed  from  the  standpoint  of  adequate  facilities, 
and  cost  and  revenues  to  be  derived,  the  requirement  that  the 
facility  be  furnished  is  a  reasonable  one.  The  question  of  due 
compensation  cannot  be  successfully  urged  as  a  reason  for  the 
Commission's  denying  the  relief  asked  by  the  complainant  retpdr- 
ing  construction  of  a  spur  track.  See  Chicago  &  N.  W.  B.  Ca  v. 
Ochs,  249  U.  S.  416,  68  L.  ed.  679,  P.U.R.1919D,  498,  39  Sup. 
Ct  Bep.  848. 

An  order  when  based  upon  substantial  evidence  showing  neces- 
sity for  the  facility  does  not  take  property  without  due  process 
of  law  where  there  is  a  full  hearing  before  the  Bailroad  Conunis- 
sion  at  which  the  carrier  may  show  that  the  order  asked  for,  if 
granted,  would  be  unreasonable.  Washington  ex  rel.  Or^on  £. 
&  N'av.  Co.  V.  FairchUd,  224  U.  S.  510,  56  L«  ed.  863,  82  Sup. 
Ct.  Rep.  535. 

[2]  The  defendant's  contention  that  there  is  a  defect  of  parties 
defendant  is  not  coneurred  in  by  this  Board.  The  Director  Gen- 
eral of  Bailroads  of  the  United  States  has  indicated  in  a  circular 
letter  to  regional  directors  on  the  subject  issued  June  3,  1919, 
that  the  Bailroad  Administration  will  not  take  sides  either  waj 
in  the  consideration  of  expenditures  of  capital,  and  that  the  in- 
curring of  such  expenditures  is  for  the  determination  of  the 
corporation  concerned.  For  a  time  after  the  railroads  were  taken 
over  by  the  government,  the  Bailroad  Administration  undertook 
to  exercise  absolute  control,  both  of  operation  and  of  expenditure 
of  capital,  and  railroad  managers  were  required  to  secure  the 
permission  of  the  Federal  administration  for  all  such  exp^di- 
tures.  This  policy  has  ended,  and  the  Bailroad  Administration 
has  announced  that  hereafter  it  will  not  be  responsible  for  the 
payment  of  costs  of  improvements  chargeable  to  capital. 

Section  15  of  the  Federal  Control  Act,  under  which  the  Direc- 
tor General  of  Bailroads  took  possession  and  assumed  control 
and  is  now  operating  theMefendant  railroad  company,  contains 
the  provision:    'That  nothing  in  this  act  shall  be  construed  to 
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amend,  repeal,  impair,  or  affect  the  existizig  laws  or  powers  of 
the  states  in  relation  to  taxation  or  the  lawful  police  regulations 
of  the  several  states,  except  wherein  such  laws,  powers,  or  r^u- 
lations  may  affect  the  transportation  of  troops,  war  materials, 
government  supplies,  or  the  issue  of  stocks  and  bonds."  [40 
Stat,  at  L.  458,  chap.  25,  Comp.  Stat.  §  3115%o.] 

It  is  generally  conceded  that  the  regulation  of  such  matters  as 
spur  tracks  and  tracks  to  serve  industries,  by  state  commissions, 
is  an  exercise  of  the  police  powers  of  the  state.  This  appears 
very  clearly  to  be  the  view  of  the  Director  (General  of  Railroads. 
In  his  general  order  'No.  58,  issued  February  29, 1919,  the  Direc- 
tor General  says:  ^^Transportation  systems  under  Federal  con- 
trol continue  subject  to  the  lawful  police  regulations  of  the  sev- 
eral states,  which  were  and  are  applicable  to  privately  operated 
transportation  systems,  in  such  matters  as  spur  tnu^,  railroad 
erossings,  safety  appliances,  track  connections,  train  service,  the 
establishment,  miaintenance,  and  sanitation  of  station  facilities, 
the  investigation  of  accidents,  and  all  other  matters  of  local  serv- 
ice, safety,  and  equipment  It  will  be  the  policy  of  the  Direc- 
tor General  to  cause  the  orders  of  the  state  commissions  in  these 
matters  to  be  carried  out." 

Priiw  to  the  issuance  of  general  order  No.  58,  the  Director 
Qeneral  of  Bailroads  on  March  26,  1918,  issued  general  order 
No.  16,  which  outlined  the  policy  of  the  Director  General  with 
reference  to  the  construction,  maintenance,  and  operation  of  new 
industry  tracks.  And  in  the  fourth  paragraph  of  this  General 
Order  he  inserted  the  following  statement : 

''The  requirements  of  state  statutes  and  of  state  commissions 
in  respect  of  the  construction,  maintenance,  and  operation  of  in- 
dustry tracks  shall  be  complied  with,  but  in  cases  where  such 
compliance  involves  what  appears  to  be  an  unreasonable  burden 
upon  the  United  States  Eailroad  Administration,  the  circum- 
stanoes  diould  be  brought  to  the  attention  of  the  regional  direc- 
tor, who  will  report  thereon  to  the  Director  General,  if  the  con- 
ditions  seem  to  warrant 

The  attitude  of  the  Fnited  States  Railroad  Administration, 
in  view  ol  these  declarations  of  policy  by  the  Director  General, 
may  therefore  be  briefly  summarized  as  follows:  (1)  The  gov- 
emmfliit  of  the  United  States  does  not  own  the  railroads,  but  is 
P.UJt.l919E. 
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engaged  in  operating  them;  therefore,  questions  of  the  wisdom 
or  propriety  of  incurring  obligations  chargeable  to  capital  ac- 
count of  the  railroads  are  matters  solely  for  the  determination 
of  the  proper  officers  of  the  railroad  corporations  concerned ;  and 
in  the  determination  of  these  questions  the  United  States  Bail- 
road  Administration  concedes  to  the  corporate  officers'  entire 
freedom  of  action ;  (2)  the  construction,  maintenance,  and  opera- 
tion of  spur  tracks  or  industry  tracks  are  matters  within  tke 
police  power  of  the  states  and  subject  to  regulation  by  state 
commissions,  therefore,  the  Railroad  Administration  will  caiue 
orders  of  state  commissions  with  respect  to  such  matters  to  be 
carried  out  and  complied  with.  In  view  of  this  situation  the 
Commission  is  clearly  of  the  opinion  that  there  is  not  a  defect  of 
parties  defendant  in  this  proceeding. 

The  testimony  in  this  case  shows  that  the  plaintiff's  mill  is 
situated  immediately  contiguous  to  the  right  of  way  of  the  de- 
fendant and  about  90  feet  from  the  defendant's  nearest  trader 
that  on  all  shipments  in  or  outbound,  under  the  present  arrange- 
ments, it  is  necessary  to  load  and  unload  the  cars  by  team,  at 
great  delay,  cost;  and  inconvenience  to  the  complainants,  both 
in  the  receipt  of  grain  and  feed  and  the  shipment  of  flour  in 
carload  and  less  than  carload  lots.  It  appears  that  the  capacity 
of  the  mill  is  about  fifty  barrels  of  flour  per  day,  and  twenty- 
five  barrels  of  com  meal  per  day,  besides  ground  feed ;  that  this 
company  does  a  general  feed  business,  buying  and  selling  bran, 
shorts,  etc.;  that  the  surrounding  country  produces  wheat. and 
com  in  sufficient  quantities  to  supply  the  d^nand  of  lihe  mill, 
except  during  the  months  of  June  and  July,  during  whidi  time 
it  is  necessary  for  this  mill  company  to  ship  in  the  grain.  The 
plaintiff  states  that  the  cost  of  loading  and  unloading  and  die 
cost  of  drayage  are  suich  as  to  practically  takothe  profits  from  the 
manufacturing  of  fiour  that  is  to  be  shipped. 

At  the  time  of  the  hearing  it  was  shown  that  only  six  carloads 
of  flour  had  been  shipped  over  the  defendant  company's  line  in 
the  two  years  that  the  mill  had  been  in  operation;  but  the  plain- 
tiff explained  that  the  cost  of  loading  and. unloading  and  dray- 
age made  it  undesirable  to  ship  or  to  solicit  further  business  to 
go  over  the  defendant  company's  line.  It  appears  from  the  testi- 
mony that  during  the  past  two  yeara  Hie  complainant  has  for- 
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warded  by  rail  a  great  many  less  than  carload  shipments, .  con- 
sisting of  thirty,  forty,  or  seventy-fiye  sacks  of  floor  or  feed  per 
shipment  In  the  judgment  of  the  Commission,  the  difficulties 
and  the  expenses  incident  to  conducting  its  business  without  ade- 
quate sidetrack  facilities  account  very  largely  for  the  small  vol- 
ume of  carload  traffic  to  and  from  the  mill  in  the  past.  We  are, 
however,  very  clearly  of  the  opinion  that  a  sidetrack  is  an  abso* 
lute  necessity  in  connection  with  the  operation  of  this  flour  mill. 
The  extensive  farming  operations  being  carried  on  in  the  sur- 
roiinding  country  assure  each  year  a  sufficient  yield  of  wheat 
and  com  to  supply  the  demands  of  the  mill,  except  possibly  dur- 
ing ihe  early  summer  months.  The  products  of  the  mill  in  the 
form  of  feed  and  com  meal,  as  well  as  flour,  are  in  excess  of  the 
demands  for  local  consumption,  and  will  necessarily  be  shipped 
out  over  the  defendant  company's  line  of  railroad.  The  testi- 
mony tends  to  show  that  if  a  suitable  sidetrack  is  installed,  the 
complainant  will  be  able  to  manufacture  a  surplus  of  flour  and 
feed  over  and  above  local  consumption,  sufficient  to  enable  this 
company  to  ship  approximately  one  carload  of  flour  besides  near- 
ly a  carload  of  ground  feed  each  week. 

Testimony  submitted  on  behalf  of  the  defendant  railroad  com- 
pany indicated  that,  if  a  spur  or  siding  were  to  be  constructed 
to  this  mill,  its  length  would  approximate  570  feet,  and  its  cost, 
including  all  items  of  expense,  would  approximate  $1,500.  The 
plan  upon  which  this  estimate  was  based  contemplated  construc- 
tion of  the  spur  track  from  a  point  of  junction  with  the  main 
track  at  the  eastern  end  of  the  passenger  station  platform,  and 
extending  thence  to  a  point  40  or  50  feet  east  of  the  mill  The 
entire  spur  track  would  be  upon  the  right  of  way  of  the  railway 
company.  The  distance  from  the  block  head  to  clearance  point 
would  be  about  110  to  115  feet  Items  entering  into  the  total 
estimated  cost  include,  moving  800  yards  of  dirt  in  necessary 
grading,  at  a  cost  of  $120 ;  labor  necessary  in  laying  and  finish- 
ing the  track  beyond  the  clearance  point,  $189.50 ;  and  a  total 
labor  cost  for  laying  the  entire  track,  including  placing  of  the 
switch,  approximately  $226.  The  testimony  of  the  defendant's 
engineer  showed  that  a  sidetrack  constructed  as  outlined  above 
would  be  practicable  and  adequate  for  all  purposes  for  which  it 
might  foe  used.    At  the  present  time  such  a  sidetrack  would  serve 
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no  industry  except  the  complainant's  mill.  If  other  industries 
should  later  locate  east  of  the  mill  the  track  could  he  extended 
to  serve  them. 

The  evidence  is  not  convincing  that  it  will  be  necessary  to 
construct  a  sidetrack  570  feet  long  in  order  to  serve  this  indus- 
try. Moreover,  the  Commission  believes  that  the  estimated  cost 
is  too  high)  in  view  of  the  fact  tiiat  the  estimate  waa  based  on 
the  plan  of  using  secondhand  60-pound  ndlsL 

There  is  not  in  the  record  in  this  case  sufficient  evidence  upon 
which  the  Commission  can  base  an  estimate  of  the  probable 
revenues  of  the  carrier  upon  traffic  that  might  be  handled  over 
the  sidetrack  if  it  were  constructed.  No  testimony  was  sub- 
mitted showing  points  of  origin  or  destination  from  or  to  which 
grain,  flour,  or  feed  handled  by  the  mill  will  move.  During  the 
last  year  the  complainant  received  orders  for  considerable  quan- 
tities of  flour  destined  for  delivery  at  New  York.  It  is  evident 
that  the  defendant  would  receive  substantial  revenues  for  the 
transportation  of  such  traffic  from  the  point  of  origin  to  Chi- 
cago. It  is  altogether  probable,  in  our  judgment,  that  defendant 
would  receive  revenue  for  substantial  hauls  on  all  flour  outbound 
from  the  mill. 

[3]  We  have  considered,  all  of  the  facts  and  circumstances 
that  have  a  bearing  upon  the  question  of  granting  the  relief 
sought  by  the  complainant  in  this  proceeding.  We  have  had  in 
mind  the  rule  laid  down  by  the  Supreme  Court  of  the  United 
States  in  its  decision  in  the  case  of  Washington  ex  reL  Or^n 
R  &  Nav.  Co.  V.  Fairchild,  224  U.  S.  610,  56  L.  ed.  868,  32 
Sup.  Ct  Bep.  535,  in  which  the  court  stated  that  rule  concisely 
ad  follows:  The  places  and  persons  interested,  the  volume  of 
business  to  be  affected,  and  the  saving  of  time  to  the  shipper, 
as  against  the  cost  and  loss  to  the  carrier,  must  be  conaidered  in 
determining  the  reasonableness  of  and  public  necessity  for  an 
order  by  the  Commission. 

The  Commission  is  satisfied  that  in  this  case  public  necessity 
requires,  and  the  circumstances  justify,  the  construction  of  an 
indufitry  track  to  serve  the  complainant's  milL  We  are  further 
of  the  view  that  in  this  case  it  will  be  reasonable  to  require  the 
construction  of  the  track  by  the  defendant  railway  company 
substantially  according  to  the  plan  outlined  in  its  testimony,  but 
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that  the  original  cost  thereof  should  be  apportioned  between  the 
railway  company  and  the  shipper  in  such  manner  that  no  unjust 
burden  wiU  be  placed  upon  either  party. 

Prom  the  foregoing  facts  the  Commission  concludes  and  de- 
cides that  an  order  should  be  entered  in  this  proceeding  com- 
manding and  requiring  the  defendant  railway  company,  on  or 
before  October  15,  1919,  to  construct  and  put  into  operation  a 
suitable  spur  track  or  sidetrack  with  running  connections  be- 
tween its  main  line  and  the  mill  of  the  complainant,  at  Winner ; 
that  the  defendant  pay  and  bear  the  entire  cost  of  constructing 
such  spur  trade  or  sidetrack  from  point  of  jimction  with  its 
main  line  to  the  clearance  point ;  and  that  the  defendant,  in  the 
first  instance,  pay  the  entire  cost  of  constructing  such  spur  track 
or  sidetrack  from  clearance  point  to  a  point  40  feet  east  of  the 
mill ;  that  upon  the  completion  of  said  sidetrack,  the  defendant 
render  to  the  complainant  a  detailed  and  itemized  statement  cov- 
eming  the  cost  of  construction  from  the  clearance  point  to  the 
end  of  the  track  as  aforesaid;  and  that  upon  receipt  of  such 
statement  the  complainant  pay  to  the  defendant  the  entire  cost 
of  constructing  that  portion  of  such  track;  and  that  thereafter 
the  defendant  refund  to  the  complainant  the  cost  of  the  track 
from  clearance  point  to  the  end  of  the  track,  40  feet  east  of  the 
mill,  at  the  rate  of  $2.50  per  car  of  carload  freight  yielding  road 
haul  revenue,  delivered  on  or  shipped  from  this  track.  The 
order  should  require  that  the  track  be  constructed  by  the  use  of 
any  available  secondhand  material  and  by  the  use  of  second- 
hand 60-pound  rails;  that  the  type  of  construction  should  cor- 
respond with  the  defendant  company's  standard  for  such  work ; 
and  that  all  work  of  construction  should  be  performed  by  and 
under  the  supervision  of  the  defendant  railway  company. 

In  the  practical  working  out  of  the  order  to  be  entered  in  this 
proceeding  the  milling  company  arid  the  railway  company  should 
enter  into  a  contract  based  upon  the  requirements  of  the  order. 
Such  contract  should  provide  that  at  the  outset  the  milling  com- 
pany deposit  a  sufficient  sum  of  money  in  the  bank,  or  other- 
wise furnish  security  satisfactory  to  the  railway  company,  to 
insure  the  payment  by  it  of  the  cost  of  constructing  the  track 
from  clearance  point  to  the  end  of  the  tracks,  upon  presentation 
of  the  bill  of  the  railway  company  therefor  after  the  completion 
P.U.R.1919E. 
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of  -such  track*  Such  contract  should  also  provide  a  basis  for 
settlement  between  all  parties  interested  in  the  event  that  the 
sidetrack  in  question  should  be  extended  east  of  the  mill  for 
the  accommodation  of  other  industries,  or  in  the  event  that  any 
other  industry  should  be  permitted  to  use  any  portion  of  the 
track  between  the  blockhead  and  the  mill.  If  the  parties  fail  to 
agree  upon  any  proper  .provisions  of  such  contract  the  Oonunis- 
sion  will  determine  any  point  of  controveray  between  than,  and 
for  that  purpose  it  will  retain  jurisdiction  of  this  proeeeding. 
Upon  the  completion  of  said  sidetrack  the  defendant  railway 
company  should  maintain  the  same  in  a  suitable  oondhion  for 
operation'at  its  own  expense. 


SOUTH  BAKOXA  BOABJD  OF  RAUiROAD  COMMISSIONBB8. 

CITY  OF  GROTON  et  al. 

v. 

QBOTON-FERNEY  MUTUAL  TELEPHONE  COMPANY  et  aL 

Monopoly  and  competition  —  Benefits  of  single  oumership, 

1.  In  a  given  town  or  oommunity  one  ownership  of  telq»h<me  fadli- 
ties  can  and  does  furnish  at  lesser  cost  more  complete,  efficient,  and 
satisfactory  service  than  is  possible  where  the  plant  and  facilities  are 
owned  and  maintained  by  more  than  one  operating  company. 

Consolidation,  merger,  and  sale  —  Jurisdiction  of  Commission. 

2.  The  S6iith  Dakota  Commission  is  without  authority  to  require 
telephone  companies  to  consolidate  their  properties  under  one  owner- 
ship, notwithstanding  the  reasonableness  and  desirability  thereof. 

ConstUutional  law  —  Due  process  —  Talcing  of  property. 

3.  An  order  requiring  the  physical  connection  of  telephone  exchanges 
and  telephone  lines  in  order  to  facilitate  the  transmission  and  inter- 
communication  of  messages,  and  thereby  make  reasonable  and  efficient 
service  possible,  and  advance  the  public  interests  for  which  public 
service  franchises  are  granted,  is  not  the  taking  of  property  without 
due  process  of  law. 

Service  —  TelepTtone  toll  —  Rural  lines. 

4.  The  practice  of  routing  telephone  toll  business  and  toll  messages 
between  exchanges  over  rural  party  lines  is  clearly  irregular,  it  being 
proper  that  such  business  should  be  transacted  over  toll  equipment. 

[August  16,  1910.] 
P.U.R.1919E. 
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Complaint  demanding  physical  connection  between  the  lines 
of  the  defendant  telephone  companies;  physical  connection  or- 
dered. 

By  the  Board:  This  proceeding  was  instituted  by  the  com- 
plainants for  the  purpose  of  compelling  the  two  defendant  tele- 
phone companies  to  install  a  physical  connection  between  their 
respective  exchanges  in  Groton  for  the  benefit  of  the  patrons  of 
both  companies  within  and  adjacent  to  the  said  city  of  Groton,  in 
order  that  the  patrons  of  either  company  may  receive  at  and  trans- 
mit from  the  telephone  instrument  installed  in  their  respective 
places  of  residence  or  business  all  local  and  toll  or  long-distance 
telephone  messages.  This  matter  was  regularly  set  down  and 
brought  on  for  hearing  before  this  Board  at  the  city  of  Groton. 
The  complainants  were  represented  by  Mr,  E.  A.  Mather,  the 
mayor  of  the  city  of  Groton,  Mr.  0.  I.  Bierman,  president  of  the 
commercial  club  of  that  city,  and  a  numl)er  of  others.  The  de- 
fendant the  Ghroton-Femey  Mutual  Telephone  Company  was 
represented  by  Mr.  F.  E.  Campbell  of  Groton,  its  attorney,  and 
Mr.  T.  H.  Null  of  Huron  appeared  for  the  defendant  the  Dakota 
Central  Telephone  Company.  At  the  time  of  the  hearing  there 
were  a  number  of  witnesses  called  and  considerable  testimony 
taken. 

It  appears  from  the  record  that  the  Groton-Femey  Mutual 
Telephone  Company  is  incorporated  under  the  laws  of  this  state 
and  operates  as  a  part  of  its  system  a  telephone  exchange  in  the 
city  of  Groton,  with  291  residence  and  business  station  or  sub- 
scribers within  the  city  and  361  rural  party  line  stations  or  sub- 
scribers connected  therewith ;  and  that  the  Dakota  Central  Tele- 
phone Company  is  likewise  incorporated  under  the  laws  of  the 
state  and  operates  in  connection  with  its  general  telephone  system 
an  exchange  in  Groton,  with  twenty-two  stations  or  subscribers 
within  the  city  and  ten  rural  party-line  stations  or  subscribers 
in  direct  connection  therewith.  This  company  operates,  in  con- 
nection with  its  general  telephone  system,  toll  or  long-distance 
lines  over  a  large  territory,  and  its  toll  lines  are  connected  with 
tke  toll  equipment  maintained  and  operated  by  connecting  com- 
panies, 80  that  it  is  possible  for  its  subscribers  to  enjoy  complete 
and  almost  unlimited  toll  or  long-distance  service.    On  the  other 
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hand,  the  Groton-Fepney  Mutual  Telephone  Company  does  not 
maintain  or  operate  any  toll  equipment  whateva:  as  a  part  of  its 
plant.  It  appears,  however,  that  the  latter  company  furnishes 
toll  -service  over  its  rural  party  lines  to  and  from  its  several  ex- 
changes, which  are  located  in  Groton,  Andover,  Clar^nont, 
Columbia,  Crandall,  and  Stratford,  and  to  and  from  the  ex- 
changes of  connecting  companies  at  Bradley,  Crocker,  Conde, 
Verdon,  Langford,  Turton,  Pierpont,  Britton,  Cogswell,  North 
Dakota,  Claremont,  Hecla,  Havana,  North  Dakota,  Kidder, 
Newark,  and  Wallace.  This  service  is  given  to  all  of  its  subscrib- 
ers free  of  any  charge  other  than  the  payment  of  the  r^ular 
monthly  rental,  while  nonsubscribers  are  furnished  sudi  service 
upon  the  payment  of  message  rates.  The  physical  properties  or 
exchanges  in  Groton  are  not  connected  in  any  way,  and  the  inter- 
change of  messages  from  one  company's  subscribers'  stations  to 
the  subscribers'  stations  pf  the  other  company  is  impossible.  Both 
companies  are  operating  under  franchises  granted  by  the  city. 

The  testimony  of  the  diiferent  witnesses  offered  on  behalf  of 
the  complainants  shows  that  the  citizens  generally,  and  particular- 
ly the  business  men  of  the  city  of  Groton,  suffer  considerable 
hardship,  inconvenience,  and  expense  due  to  the  presence  of  the 
two  exchanges,  or  the  duplication  of  plant,  that  exists  in  Groton, 
and  that  to  receive  adequate  telephone  service,  which  is  very 
much  desired,  the  citizens  of  Groton  are  required,  under  existing 
conditions,  to  become  subscribers  of,  and  pay  telephone  rental  to, 
both  telephone  companies.  When  a  citizen  of  Groton,  being  a 
subscriber  of  the  Groton-Ferney  Mutual  Telephone  Company 
only,  desires  to  put  through  a  long  distance  or  toll  call  or  to  com- 
municate with  a  local  subscriber  of  the  Dakota  Central  Telephone 
Company  who  is  not  a  subscriber  of  the  Groton-Ferney  Mutual 
Telephone  Company,  he  must  leave  his  place  of  business  or  resi- 
dence and  go  to  the  office  of  tie  Dakota  Central  Telephone  Com- 
pany. On  the  other  hand,  if  he  is  a  subscriber  of  the  Dakota  Cen- 
tral Telephone  Company  only  and  desires  to  communicate  with  a 
subscriber  of  the  Groton-Ferney  Mutual  Telephone  Company 
either  within  the  town  of  Groton  or  on  the  rural  lines  tributary 
thereto,  he  must  likewise  leave  his  place  of  residence  or  business 
and  use  a  Groton-Ferney  subscriber's  telephone,  or  go  to  the 
Groton-Ferney  Mutual  Telephone  Company's  office. 
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[1]  The  situation  in  Groton  is  not  materially  different,  in  fact 
it  is  quite  similar  to  that  found  wherever  duplication  of  plant 
exists.  In  a  given  town  or  community  one  ownership  can  and 
does  furnish  at  a  lesser  cost  more  complete,  efficient,  and  satisfac- 
tory service  than  is  possible  where  the  plant  and  facilities  are 
owned  and  maintained  by  more  than  one  operating  company.  In 
the  case  of  Milbank  v.  Dakota  Cent.  Teleph.  Co.  P.U.K1915B, 
987,  this  Board  said :  ^^This  is  another  one  of  these  infrequent 
but  nevertheless  unfortunate  cases  where  we  have  a  duplication 
of  facilities  for  the  same  purpose  located  in  one  municipality. 
While  competition  may  be  desirable  in  many  lines,  it  is  not  desir- 
able in  the  case  of  telephone  companies  which  are  under  regula- 
tion of  a  public  administrative  board  having  power  to  prescribe 
their  rates  and  r^ulate  their  practices,  and  in  every  instance 
where  there  is  a  duplication  of  facilities  a  burden  is  necessarily 
imposed  upon  the  public.  Fortunately  there  are  but  few  in- 
stances in  South  Dakota  where  two  telephone  companies  are 
operating  exchanges  in  the  same  municipality.  In  every  instance 
which  has  come  under  our  observation  in  this  or  any  other  state 
where  two  or  more  telephone  companies  are  operating  in  the 
same  municipalily  a  burden  is  imposed  upon  the  public, 
either  by  compelling  some  of  the  citizens  to  subscribe  to  both 
telephones  or  all  of  them  to  pay  an  arbitrary  charge  above  the 
regular  rate  for  intercommunication  with  their  neighbors  and 
fellow  citizens.  The  most  equitable  solution  of  the  entire  contro- 
versy now  before  this  Board  in  this  case  would  be  a  oonsolidation 
of  the  two  exchanges  under  one  ownership." 

In  Janicke  v,  Washington  Mut.  Teleph.  Co.  96  Kan.  309,  150 
Fac.  638,  the  supreme  court  of  Kansas  held  that  ^^two  telephone 
systems  serving  the  same  constituency  place  a  useless  burden  upon 
the  community,  cause  sorrow  of  heart  and  vexation  of  spirit,  and 
are  altogether  undesirable.  The  Public  Utilities  Commission, 
with  its  power  over  rates  and  sufficiency  and  efficiency  of  service, 
can  quickly  suppress  any  evil  consequences  of  monopoly,  and  good 
public  policy  favors  rather  than  discountenances  a  single  system." 

[2]  We  do  not  possess  the  authority  under  the  statute  to  re- 
quire these  companies  to  consolidate  the  properties  under  one  own- 
ership notwithstanding  the  reasonableness  of  the  proposition  and 

the  desirability  that  the  properties  be  consolidated.    The  statute 
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provides  that  the  Board  of  Kaiboad  Commissioners  shall  have 
jurisdiction  to  compel  the  connection  of  different  tel^raph  or 
telephone  lines  in  this  state,  and  that  if  in  its  judgment  the  pub- 
lic service  demands  such  connection,  and  the  lines  of  the  applicant 
are  in  proper  conditions,  the  Board  shall  order  such  connectian  to 
be  made  and  shall  apportion  the  expense  thereof. 

[3]  The  defendant  the  Dakota  Central  Telephone  Company, 
in  its  separate  answer  alleges  that  the  two  defendants  are  com- 
petitors in  the  city  of  Groton,  and  that  to  require  it  to  connect  its 
exchange  with  the  exchange  of  its  competitors  will  be  depriving 
it  of  its  property  without  due  process  of  law.    We  are  not  in  sym- 
pathy with  the  position  taken  by  the  company  in  this  connection. 
We  are  rather  of  the  opinion  that,  in  the  exercise  of  the  discre- 
tionary powers  granted  us,  and  under  the  duties  imposed  by  stat- 
ute upon  those  engaging  in  the  telephone  business,  the  companies 
operating  in  Groton  should  not  be  permitted  to  continue  to  operate 
their  plants  and  systems  to  the  disadvantage  of  the  public  served; 
and  that  to  require  the  citizens  of  Groton,  in  order  that  they  may 
receive  even  reasonably  complete  service,  to  become  subscribers  of 
and  pay  telephone  rental  to  two  companies,  is  an  unreasonable 
and  unnecessary  hardship,, and  that  for  these  and  other  reasons  the 
relief  sought  in  this  case  should  be  granted.    We  take  the  view 
that  an  order  requiring  the  connection  of  telephone  exchanges 
and  telephone  lines  in  order  to  facilitate  the  transmission  and 
intercommunication  of  messages  and  thereby  make  reasonable  and 
efficient  service  possible  and  advance  the  public  interests,  for 
which  public  service  franchises  are  granted,  is  not  the  taking  of 
property  without  due  process  of  law,  but  is  entirely  analogous  to 
the  power  exercised  when  an  enforceable  order  is  entered  requi^ 
ing  the  connection  of  tracks  between  competing  lines  of  railway. 
It  is  a  mere  regulation  of  a  public  service  corporation.    Milbank 
V.  Dakota  Cent.  Teleph.  Co.  supra. 

[4]  The  practice  of  the  Groton-Pemey  Mutual  Telephone 
Company  in  routing  toll  business  and  toll  messages  between  ex- 
changes over  rural  party  lines  is  clearly  irr^ular  and  improper, 
and  we  are  of  the  opinion  that  the  company  should  be  ordered  to 
discontinue  such  practice  and  hereafter  route  toll  business  or 
messages  between  exchange  points  over  toll  equipment.  In  its 
decision  of  August  21,  1913,  in  the  matter  of  the  investigation 
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of  certain  irregularities  and  discriminations  practised  by  various 
telephone  companies  in  the  operation  of  telephone  lines,  and  in 
the  conduct  of  their  business  in  this  state,  and  the  failure  of  other 
telephone  companies  to  comply  with  the  laws  of  this  state,  a  copy 
of  which  decision  was  served  upon  all  telephone  companies  operat- 
ing in  the  state,  including  the  Groton-Ferney  Mutual  Telephone 
Company,  this  Board  held  that  ^'each  telephone  exchange  and  all 
lines  operated  by  it  in  connection  therewith,  as  well  as  all  lines 
connected  with  it  on  a  switching  basis,  constitute  a  unit  for  tele- 
phone service."  And  in  that  opinion  we  also  held  that  "the  inter- 
communication between  subscribers  of  a  local  exchange  and  its 
connecting  lines  is  properly  considered  an  exchange  business, 
whereas  when  there  is  communication  over  a  line  between  two  ex- 
changes or  units  this  is  properly  considered  as  toll  business.  Toll 
business  or  toll  messages  should  properly  be  transmitted  over  lines 
to  which  no  other  telephone  instruments  are  attached.  .  .  . 
In  order  to  properly  furnish  toll  service  between  exchanges  no 
telephone  instruments  whatever  should  be  connected  with  the 
lines  over  which  these  messages  are  transmitted/' 

The  policy  of  routing  messages  between  exchange  points  over 
already  heavily  loaded  rural  lines  is  contrary  to  good  telephone 
practice  and  should  be  discontinued.  The  quality  of  service  fur- 
nished  over  such  lines  is,  at  best,  poor,  and  where  the  volume  pi 
such  business  is  at  all  heavy  a  situation  is  created  whereby  the 
rural  party-line  subscribers  are  unable  to  secure  the  local  service 
to  which  they  are  entitled.  The  mere  fact  that  certain  exchange 
subscribers  prefer  this  service  for  which  no  compensation  is  de- 
manded or  received,  rather  than  receive  a  better  class  of  service 
upon  the  payment  of  regular  toll  or  long-distance  rates,  is  not 
deemed  a  sufficient  reason  for  the  deprivation  of  other  subscribers 
of  the  quantity  and  quality  of  local  service  that  they  would  other- 
wise be  able  to  secure. 

While  we  are  clearly  of  the  opinion  that  the  most  practical 

and  feasible  solution  of  the  difficulty  would  be  the  consolidation 

of  the  properties,  nevertheless,  the  defendant  companies  having, 

it  appears,  been  unable  to  agree  upon  this  alternative,  the  issue  of 

the  establishment  of  a  connection  between  the  exchange  properties 

ia  before  us  for  decision. 

From  all  of  the  testimony  submitted  in  this  case  we  are  clearly 
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of  the  opinion,  and  find,  that  the  situation  as  it  exists  at  present  is 
an  intolerable  one,  and  that  public  service  and  convenience  de- 
'mand  that  a  j^ysical  connection  be  established  between  the  ex- 
change properties  operated  by  the  defendant  companies  in  Groton, 
for  the  receipt  and  transmission  of  long-distance  or  toll  messages 
and  the  free  intercommunication  by  local  patrons  of  both  com- 
panies from  the  telephone  instruments  installed  in  their  respective 
places  of  residence  and  business;  that  the  establishment  of  said 
connection  will  not  work  an  irreparable  injury  to  either  of  the 
companies  defendant ;  that  for  the  purposes  of  such  physical  con- 
nection five  trunking  lines  will  be  sufficient  for  the  present,  these 
to  be  connected  in  a  suitable  and  proper  manner  with  the  ex- 
'changes  of  both  companies ;  and  that  the  expense  of  the  connection 
should  be  borne  equally  by  the  two  companies.  The  actual  me- 
chanical work  of  making  the  connections  of  the  five  trunking 
lines  with  the  exchange  plant  of  either  company  should  be  per* 
formed  by  the  company  owning  the  exchange,  or  its  employees. 
The  Groton-Femey  Mutual  Telephone  Company  should  guar- 
antee, collect,  and  pay  oyer,  to  the  Dakota  Central  Telephone 
Company,  monthly,  all  charges  for  toll  messages  originating  on 
its  lines,  including  messages  which  are  reversed,  which  shall  be 
considered  as  originating  at  the  telephone  instrument  of  the  sub- 
scriber to  which  they  are  addressed. 

As  conclusions  from  the  foregoing  findings  the  Board  now  here- 
by finds  and  decides  that  an  order  should  be  entered  in  this 
proceeding  requiring  and  commanding  the  Dakota  Central  Tele- 
phone Company  and  the  Groton-Femey  Mutual  Telephone  Com- 
pany to  construct  and  install  in  a  proper,  standard,  and  workman- 
like manner,  within  thirty  days  from  the  date  of  the  order  herein, 
five  trunk  lines  between  their  respective  exchanges  in  Groton,  the 
cost  thereof  to  be  borne  equally  by  said  companies,  and  requiring 
and  commanding  each  of  said  companies  to  perform  the  neces- 
sary and  actual  work  of  making  the  physical  connection  of  said 
trunk  lines  with  its  switchboard.  Such  order  should  further  re^ 
quire  that  after  the  said  companies  complete  such  connection,  they 
shall  maintain  such  facilities  in  good  and  efficient  condition,  and 
shall  permit  the  sending  and  receiving  of  long-distance  or  toll 
messages  to  and  from  the  telephone  instruments  installed  in  their 
respective  places  of  residence  or  business,  at  the  same  rate  as  is 
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charged  by  the  Dakota  Ceatral  Telephone  Company  to  its  sub- 
scriberB,  that  is^  at  its  r^ular,  established  toll  rates  for  the  traiis- 
mission  of  toll  messages  to  and  from  the  oily  of  Groton;  and  the 
Groton-Femey  Mutual  Telephone  Company  should  be  required 
and  commanded  to  guarantee,  collect,  and  pay  over  to  the  Dakota 
Central  Telephone  Company  monliily  all  charges  for  toll  messages 
originating  on  its  lines,  indudizig  messages  which  are  reversed, 
which  shall  be  considered  as  originating  at  the  telephone  instru- 
moit  of  the  subscriber  to  which  they  are  addressed ;  and  that  the 
Groton-Femey  Mutual  Telephone  Company  should  also  be  re- 
quired and  commanded  to  cease  and  desist  from  the  practice  of 
routing  messages  between  exchange  points  over  rural  party-line 
equipment;  and  hereafter,  to  route  such  business  over  toll  equip- 
ment. 


HililNOId  PUBLIC  UTILITIES  COMMISSION. 

CITIZENS  OP  SOUTH  ELGIN  et  aL 

V. 

ATJEOBA,  ELGIN,  &  CHICAGO  RAILROAD  COMPANY. 

[No.  9041.] 

Rates  «-  Street  railway  —  Transfers  —  InjunGti^n. 

1.  An  injunction  forbidding  a  Commission  from  taking  any  action 
with  respect  to  rates  of  street  railway  fares  prevents  it  from  consider- 
ing a  petition  to  have  transfer  privileges  restored. 

Service  —  Interurhan  railtoay  —  Crowding. 

2.  Inadequate  interurban  railway  service  is  not  shown  by  the 
fact  that  seats  are  not  provided  for  all  passengers  at  all  times. 

[July  14,  1919.] 

Petition  of  the  citizens  of  Sonth  Elgin  and  board  of  trustees 
of  the  village  of  South  Elgin  to  have  transfer  privileges  restored 
from  cars  of  a  certain  interurban  line  of  the  Aurora,  Elgin,  & 
Chicago  Railroad  Company  to  city  cars  of  the  same  company  in 
the  city  of  Elgin  and  vice  versa;  dismissed. 

Shaw,  Commissioner :  This  is  a  petition  filed  by  the  citizens 
of  the  village  of  South  Elgin  and  the  board  of  trustees  of  the  vil- 
lage of  South  Elgin,  alleging  that  the  interurban  railroad  fare 
charged  by  the  Aurora,  Elgin,  &  Chicago  Eailroad  Company  from 
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South  Elgin  to  Elgin  had  been  increased  to  8  cents,  and  that 
transfer  privileges  between  ears  of  a  certain  interurban  line  of  the 
same  company  and  its  Elgin  city  cars  had  recently  been  denied 
them. 

Among  other  things  the  answer  to  the  petition  filed  by  the 
Aurora,  Elgin,  &  Chicago  Railroad  Company  shows  that  liie  rail- 
road fare  from  South  Elgin  to  Elgin,  a  distance  of  3.4  miles,  has 
been  raised  to  8  cents,  established  under  an  injunction  order  is- 
sued by  the  United  States  district  courta,  which  enjoins  the  state 
authorities  from  enforcing  the  2-cent  fare  law  of  the  state  of 
Illinois  as  against  this  particular  company,  and  permitted  the  re- 
spondent to  charge  not  to  exceed  8  cents  per  mile  on  its  interurban 
lines.  The  answer  further  shows  that  while  transfer  privil^es 
are  given  to  passengers  on  city  cars  within  the  limits  of  the  city  of 
Elgin,  no  transfers  are  given  to  passengers  from  interurban  cars  to 
city  cars,  and  vice  versa,  in  the  city  of  Elgin,  nor  in  any  other 
city,  and  that  this  rule  is  carried  out  without  discrimination. 

This  matter  came  on  for  bearing  in  the  city  of  Chicago  on 
May  2,  1919.  The  Aurora,  Elgin,  &  Chicago  Railroad  Company 
was  represented  by  the  counsel,  for  petitioner  M.  C.  Barber, 
trustee,  represented  the  village  of  South  Elgin,  and  Martin  Weir 
and  Mrs.  Harry  Perkins  represented  the  citizens. 

Evidence  was  submitted  by  the  Aurora,  Elgin,  &  Chicago  Rail- 
road Company  pertaining  to  character  of  service,  methods  of 
operation,  income  and  traffic  statistics,  knd  its  financial  condition 
connected  with  the  operation  of  its  properties.  Testimony  was 
given  by  representatives  of  the  petitioners  with  respect  to  fares 
charged  transfer  privileges  and  character  of  service  rendered.  It 
would  appear  that  8  cents  per  passenger  is  now  charged  on  the 
interurban  line  from  South  Elgin  to  Elgin,  which  takes  pas- 
sengers to  and  from  the  business  centers  of  the  respective  com- 
munities. A  large  number  of  the  citizens  of  South  Elgin  are 
employed  in  factories  in  Elgin.  Some  of  these  commuters  reach 
their  places  of  employment  in  Elgin  by  walking;  others  find  it 
necessary  to  transfer  to  city  cars.  In  the  latter  event  the  total 
one  fare  one  way  would  be  14  cents — 8  cents  on  the  interurban  and 
6  cents  on  the  city  line  making  a  total  of  28  cents  per  day  for 
the  round  trip.    The  rates  at  present  in  force  without  transfer 
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priyileges  are  considered  by  the  .petitioners  to  be  burdensome  to 
those  who  are  employed  in  the  factories. 

[1]  With  respect  to  the  rate  of  fare  charged  by  the  respondent 
on  its  intenirban  lines  without  transfer  privil^es  to  and  from 
sudi  lines,  it  is  evident  that  further  discussion  of  the  matter 
would  be  irrelevant,  in  view  of  the  &iding  which  the  Commission 
must  make  as  hereinafter  stated.  It  would  appear  that  this  Com- 
mission is  enjoined  from  taking  any  action  with  respect  to  rates 
of  fares  which  shall  be  charged  by  the  respondent  on  its  intenir- 
ban lines.  This,  of  course,  must  include  transfer  privileges,  as 
it  forms  a  part  of  the  service  rendered  by  the  company  which  af- 
fects the  revenues  received.  The  injunction  order  issued  by 
United  States  district  court  for  the  northern  district  of  Illinois, 
eastern  division,  which  enjoins  this  Commission  and  other  au- 
thorities of  the  state  of  Illinois  from  taking  any  action  as  affecting 
the  revenues  of  the  company,  reads  as  follows : 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court 
that  the  defendants,  and  each  and  all  of  them  and  their  suc- 
cessors in  office,  respectively,  be  and  they  are  hereby  enjoined 
and  restrained  from  instituting  or  prosecuting  any  action,  suit, 
or  proceeding  of  any  kind  or  character  to  recover  any  fine,  pen- 
alty, or  demand  for  any  violation  or  alleged  violation  by  the  com- 
plaint of  an  act  of  the  general  assembly  of  the  state  of  Illinois,  en- 
titled, ^An  Act  to  Establish  and  Begulate  the  Maximum  Kate  of 
Charges  for  the  Transportation  of  Passengers  by  Corporations  or 
Companies  Operating  or  Controlling  Kailroads,  in  Part  or  in 
Whole,  in  This  State,  and  to  Provide  Penalties  for  the  Violation 
of  the  Provisions  thereof,  and  Repealing  All  Acts  and  Parts  of 
Acts  in  Conflict  therewith,'  approved  May  27,  1907,  and  all 
amendments  thereto;  that  said  defendants  and  their  respective 
successors  in  office  be  and  they  are  hereby  enjoined  from  institut- 
ing any  proceedings  or  taking  any  action  pursuant  to  the  provi- 
sions of  the  act  of  the  general  assembly  of  the  state  of  Illinois,  en- 
titled, 'An  Act  to  Provide  for  the  Regulation  of  Public  Util- 
ities,' approved  June  80,  1913,  and  all  amendments  thereto,  to 
prevent  said  complainant  from  advancing  its  rates  to  a  basis  of 
not  more  than  8  cents  per  passenger  mile  with  a  lO-cent  mmimnTn 
fare,  or  from  maintaining  its  rates  on  said  basis;  and  the  said 
defendants  are  further  enjoined  and  restrained  from  instituting 
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or  prosecuting  any  action,  suity.or  proceeding  under  said  Public 
Utilities  Act  to  punish  complainant  or  to  recover  penalties  from 
complainant  for  advancing  its  rates  to  a  basis  of  not  more  than  3 
cents  per  passenger  mile  with  a  10-cent  minimum  fare,  or  from 
maintaining  its  rates  on  said  basis. 

'^This  injimction  is  granted  on  condition  that  said  complainant 
shall  not  attempt  to  put  in  force  rates  on  a  basis  of  more  than  3 
cents  per  passenger  mile  with  a  10-cent  minimum  fare,  and  if  said 
complainant  shall  put  in  force  or  attempt  to  put  in  force  rates  on 
the  basis  of  more  than  3  cents  per  passenger  mile  with  a  10-cent 
TwinimnTn  fare  on  interurban  traffic  without  having  first  applied 
to  and  obtained  permission  from  this  court  or  from  some  state  au- 
thority having  jurisdiction  in  the  premises,  then  this  injunction 
shall  be  inoperative." 

It  is  evident,  therefore,  that  this  Commission  is  without  juris- 
diction in  the  matter  so  long  as  this  court  order  is  effective. 

Incidentally  it  is  disclosed  in  a  communication  from  the 
Aurora,  Elgin,  &  Chicago  Railroad  Company,  dated  June  11, 
1919,  that  the  company  would  place  in  effect  a  commutation  rate 
between  South  Elgin  and  Elgin,  thus  giving  these  conmmters  the 
same  privileges  now  obtained  by  conamuters  on  its  Oarpenterville 
interurban  line  between  Dundee  and  Elgin.  It  is  our  understand- 
ing that  a  tariff  has  been  issued  effective  July  1,  1919,  which 
gives  the  South  Elgin  commuters  a  54  ride  monthly  book  for  $5. 
This  voluntary  action  on  the  part  of  the  company  will  undoubted- 
ly satisfy  the  complainants,  to  some  extent  at  least. 

Subsequent  to  the  hearing  on  this  matter  an  investigation  was 
conducted  by  a  member  of  the  engineering  staff  of  the  Commis- 
sion, with  respect  to  character  of  interurban  service  rendered  by 
the  company,  and  his  report  on  the  matter  became  a  part  of  the 
record. 

With  respect  to  the  north-bound  service  from  South  Elgin  to 
Elgin,  it  would  appear  that  the  first  two  cars  in  the  morning  are 
reached  by  way  of  the  car  barns  near  the  watch  factory,  which 
permits  the  South  Elgin  commuters  to  reach  the  watch  factory 
without  walking,  or  without  paying  an  extra  fare  to  ride  on  the 
street  cars.  To  this  extent  the  South  Elgin  commuters  are 
favored  at  a  fare  of  8  cents  only  because  the  trip  for  these  two 
particular  cars  ends  when  they  reach  the  car  barna.    The  other 
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north-bound  cars  are  operated  over  the  regularly  scheduled  route 
to  the  center  of  the  city  in  Elgin,  known  as  Fountain  Square. 
Commuters  reaching  Elgin  on  these  cars  must  either  walk  to  their 
final  destination,  or  pay  6  cents  to  reach  the  same  on  the  city  oars. 

[2]  Evidence  was  presented  by  the  petitioners  that  the  cars  in 
the  afternoon  or  evening  service  were  oftentimes  crowded.  The 
respondent  also  submitted  evidence  concerning  the  number  of  cars 
operated,  leaving  time,  and  other  facts  pertaining  to  the  service 
rendered.  This  evidence  was  supplemented  by  an  investigation 
conducted  by  a  member  of  the  engineering  staff  above  referred  to. 

Starting  with  the  afternoon  or  evening  service  of  the  south- 
bound cars  from  Elgin  to  South  Elgin,  it  would  appear  that  the 
first  car  leaves  Elgin  at  4 :30  p.  m.  and  arrives  at  Wahiut  avenue, 
opposite  the  watch  factory,  and  about  1,500  feet  therefrom,  at 
4:38  p.  M,,  at  which  point  many  of  the  watch  factory  employees 
board  the  cars.  A  similar  car  leaves  Walnut  avenue  at  5 :05  p.  m., 
and  thereafter  cars  leave  Elgin  for  South  Elgin  at  5 :30  p.  m., 
6 :00  p.  M.,  6 :80  p.  ii.,  7 :00  p.  m.,  and  every  hour  thereafter  up 
to  11  ;00  p.  M.,  indusiva 

The  report  of  the  Commission's  investigation  made  on  May  15, 
16,  and  20,  1919,  in  connection  with  south-bound  trains  leaving 
Elgin  at  4:38  p.  h.,  and  5:05  p.  k.,  and  made  a  part  of  the 
record  as  exhibit  No.  8,  gives  the  following  information  as  to 
seating  capacity  and  nimiber  of  passengers  carried: 

EXHIBIT  NO.  8. 

Aurora,  Elgin,  &  Chicago  Railroad  Company. 

Table  showing  number  of  passengers  on  cars  leaving  £lgin  for  the  south 

at  4:38  P.  M.  and  5:05  P.  M.,  Maj  15,  16,  20,  1919. 


Bate. 

Location. 

Time. 

Car  No. 

Seat. 
Cap. 

No. 
Pass. 

Remarka. 

5-15  .... 

Walnut 
avenue 

p.     M. 
4:38 

102 

46 

52 

5-15  .... 

Walnut 
avenue 

p.    M. 
5:05 

202 

48 

56 

5-16.... 

Walnut 
avenue 

P.     M. 

4:38 

102 

46 

47 

6-16.... 

Walnut 
avenue 

P.    H. 

5:05 

100 

48 

60 

5-20  .... 

Walnut 
avenue 

P.    M. 

4:38 

102 

46 

49 

Several  of  theee  paa- 

5-20  .... 

Walnut 

P.     M. 

202 

48 

76 

sengera  appear  to  ba 
school  chiiaren. 

avenue 

5:06 
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Considering  the  fact  that  the  commuters  of  South  Elgin  are 
served  by  an  interurban  line,  it  would  appear  that  the  company 
is  giving  reasonably  good  service  as  to  the  number  of  trains  avail- 
able. As  disclosed  by  exhibit  No.  3,  there  was  on  one  occasion— 
the  5 :05  p.  m.,  train  May  20th — ^when  there  were  twenty-seven 
passengers  in  excess  of  the  seating  capacity  when  the  car  left  Wal- 
nut avenue.  As  to  the  other  trains  on  the  three  particular  days 
shown,  the  excess  number  of  passengers  carried  over  and  above 
the  seating  capacity  of  the  cars  ranged  from  one  to  twelve. 

In  interurban  service  there  are  times  when  there  will  be  empty 
seats,  and  other  times  when,  for  short  distances,  some  passengers 
will  be  obliged  to  stand.  Where  the  number  of  standing  passen- 
gers is  not  excessive  the  company  may  be  deemed  to  give  reason- 
ably good  service. 

The  Commission  having  given  due  consideration  to  the  evi- 
dence presented  in  this  matter,  and  being  fully  advised  in  the 
premises,  finds  that  it  is  enjoined  by  the  United  States  district 
court  for  the  northern  district  of  Illinois,  eastern  division,  from 
interfering  in  any  manner  concerning  the  rates  charged  by  the 
Aurora,  Elgin,  &  Chicago  Railroad  Company  covering  service 
on  its  interurban  lines,  and  this  Commission  is  therefore  estopped 
from  the  exercise  of  its  jurisdiction,  and,  therefore,  finds  that  the 
complaint  in  so  far  as  it  refers  to  rates  and  transfer  privileges 
should  be  dismissed. 

The  Commission  further  finds  that  the  Aurora,  Elgin,  &  Chica- 
go Kailroad  Company  is  operating  a  sufficient  number  of  cars  be- 
tween South  Elgin  and  Elgin,  and  that  there  is  no  undue  crowd- 
ing on  the  said  cars,  and  the  Commission  therefore  finds  that  the 
complaint  so  far  as  it  relates  to  insufficient  number  of  cars  and 
overcrowding  in  cars  is  not  justified  and  should  therefore  be  dis- 
missed. 

P.U.R.1919E. 
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HiLinois  Pimiiio  uxUiixiBs  commission. 

J.  B.  BLACKHALL  et  aL 

v. 

PUBLIC  SEBVICE  COMPANY  OP  NOBTHEBN  ILLINOIS. 

[No.  0132.] 

OommiaHons  —  Jurisdiction  —  NanutUity  "business  ^  House  wiring. 

The  Illinois  CommisBion  has  no  jurifidiction  over  a  complaint 
againBt  an  electrical  utility  lor  the  underbidding  of  contractors  for 
house  wiring.  * 

[July  14,  1919.] 

Complaint  relating  to  practices  of  the  defendant  in  con- 
nection with  the  sale  of  merchandise  and  jobbing  work  in  con- 
nection with  local  contractors  in  Chicago  Heights;  dismissed. 

Shaw,  Conmiissioner ;  This  is  a  xjomplaint  filed  by  J.  R. 
Blackball  and  Thomas  F.  Ryan,  of  Chicago  Heights,  Illinois^ 
allying  unfair  practices  on  the  part  of  the  Public  Service  Com- 
pany of  Northern  Illinois  in  connection  with  the  sale  and  dis- 
position of  merchandise,  and  in  connection  with  jobbing  work 
consisting  of  house  wiring  in  competition  with  local  contractors 
at  Chicago  Heights,  Illinois. 

This  matter  came  on  for  hearing  in  Chicago  on  June  25» 
1919.  The  complainants  were  represented  in  person,  and  sub- 
mitted evidence,  together  with  other  persons  representing  local 
firms  or  contractors  in  Chicago  Heights  and  vicinity.  The  Pub- 
lic Service  Company  of  Northern  Illinois  was  represented  by 
coimseL 

Substantially  stated,  the  complaint  may  be  divided  into  two 
classes:  (a)  Discrimination  in  prices  charged  by  the  company^s 
representative  at  Chicago  Heights  for  lamps  and  other  mer- 
chandise; and  (b)  under  bidding,  or  low  prices  charged  for 
wiring  houses,  with  respect  to  the  first  charge,  testimony  was 
offered  by  the  complainants  that  one  or  two  of  his  customers 
were  charged  a  higher  price  for  lamps  than  was  ordinarily 
charged.  This  was  not  denied  by  witness  for  the  company,  but 
it  was  the  contention  of  the  witness  that  if  discriminatory 

chai^ges  for  lamps  or  other  merchandise  were  made,  it  was 
P.U.R.1919E. 
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against  the  policy  and  rules  of  the  company  to  do  so,  and  the 
company  would  give  directions  at  once  to  have  it  stopped. 

There  is  no  contention  with  respect  to  the  wiring  of  new 
houses,  as  the  evidence  shows  this  character  of  work  is  only 
performed  by  local  contractors.  But  in  connection  with  the 
wiring  of  old  or  existing  houses,  witnesses  for  the  complainants 
stated  that  the  local  contractors  are  obliged  to  pay  the  scale  of 
union  prices  for  labor,  while  the  company  does  not,  and  there- 
fore is  able  to  perfovm  the  work  at  such  lower  prices,  thus  de- 
priving the  contractors  of  the  opportunity  of  securing  the  work. 
One  instance  was  cited  by  a  witness  for  the  complainants  as  being 
very  unfair  in  that  the  company's  representative  at  Chicago 
Heights  had  given  a  lower  price  for  a  job  of  house  wiring  after 
the  contractor  had  submitted  a  figure  for  the  same  job,  thus  de- 
priving him  of  the  work.  In  view  of  the  law  relating  to  public 
utilities,  and  the  findings  the  Commission  is  obliged  to  make 
thereunder,  it  would  appear  to  be  unnecessary  to  give  further 
details  of  the  controversy. 

While  the  sale  of  merchandise  is  a  nonutility  business,  as  here- 
inafter referred  to,  it  is  the  expectation  that  this  feature  of  the 
complaint  will  be  corrected  by  the  company,  as  it  disclaims  any 
intention  of  permitting  any  discrimination  in  prices.  But  with 
respect  to  house  wiring,  this  is  work  performed  by  tiie  company 
in  connection  with  the  acquisition  of  new  business.  This  Com- 
mission  will  expect  that  not  only  the  Public  Service  Company 
of  Northern  Illinois,  but  all  public  utilities,  will  make  all  rea- 
sonable efforts  to  secure  new  business,  to  the  end  that  the  pro- 
duction of  utility  commodities  will  be  increased,  thus  decreas- 
ing the  cost  of  production  which  must  necessarily  benefit  the 
consumers.  While  the  public  utility  must  be  fair  and  reason- 
able in  all  its  practices,  it  must  also  be  reasonable  in  its  prices 
for  house  wiring  if  it  hopes  to  secure  new  business. 

Practically  the  same  questions  were  involved  in  case  8051, 
in  which  this  Commission  cited  the  Commonwealth  Edison  Com- 
pany to  show  cause  why  the  said  company  had  initiated  the  prac- 
tice of  making  and  collecting  a  charge  for  the  inspection  and 
making  repairs  in  connection  with  installations  on  certain  cus- 
tomers* premises.    In  this  case  the  Commission  said: 

The  Commission  has  broad  regulatory  jurisdiction  over  pub- 
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lie  Utilities  in  the  exercise  of  their  public  utility  business,  buif 
its  jurisdiction  over  public  utilities  which  may  be  engaged  in 
nonpublic  utility  business  is  limited  to  its  power  under  §  8  of 
the  Public  Utilities  Commission  Law  to  inquire  into,  examine, 
and  inspect  the  nonpublic  utility  business  in  so  far  as  it  may  be 
necessary  to  enforce  any  provisions  of  the  act,  and  is  without 
authority  as  to  the  regulation  of  the  rates  and  charges  involved 
in  said  nonpublic  utility  business. 

"It  may  be  said  that  the  public  utility  business  of  an  electric 
public  utility  is  to  furnish  electricity  to  customers,  as  a  rule 
under  monopolistic  conditions,  and  to  collect  reasonable  charges 
therefor.  In  so  far  as  the  public  utility  departs  from  such 
methods  of  business,  especially  where,  as  in  this  case,  it  branches 
off  into  competitive  undertakings  in  which  private  business  enter- 
prises not  under  the  Commission's  control  are  engaged,  it  ceases 
to  be  engaged  in  a  public  utility  business  and  hence  is  not  sub- 
ject to  control  or  regulation  by  the  Commission. 

"The  repair  service  in  question  being  performed  on  apparatus 
owned  by  the  customer  on  his  own  premises,  and  being  rendered 
in  competition  with  nonpublic  utility  concerns,  appears  to  be 
clearly  outside  of  the  public  utility  business  function  of  the 
Commonwealth  Edison  Company^  respondent  herein,  and  while, 
of  course,  it  is  the  obligation  of  said  company  to  make  all  neces- 
sary repairs  on  its  own  plant  and  equipment,  to  read  and  test 
meters,  and  to  be  ready  at  all  times  to  furnish  service  to  its  cus- 
tomers, the  Commission  is  of  the  opinion,  and  so  finds,  that  the 
Commonwealth  Edison  Company  in  performing  the  repair  servr 
ice  and  in  making  the  charges  in  question  is  not  in  the  exercise 
of  its  public  utility  business  function,  and  that  therefore  the 
service  and  the  charge  involved  are  not  subject  to  the  control  of 
and  regulation  by  the  Commission." 

It  would  appear,  therefore,  and  the  Commission  so  finds,  that 

this  Commission  is  without  jurisdiction  of  the  subject-matter. 

and  under  the  law  is  unable  to  grant  the  relief  prayed  for. 
P.U.R.1019E. 
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HililXOIS  PUBLIC  UTILITIES  COMMISSION. 

BE  CENTBAL  ILLINOIS  PUBLIC  SERVICE  COMPANY. 

[No.  7619-A.] 

netum  —  Value  of  the  service. 

Rates  for  public  utility  service  may  be  so  high  as  to  result  in 
decreased  revenues  to  such  extent  as  to  prohibit  carrying  on  the  busi- 
ness; and  the  question  whether  the  proper  level  in  the  rates  authorized 
have  been  reached  or  not  greatly  depends  upon  the  character  of  the 
community  served,  the  ability  of  the  consumers  to  pay,  and  the  char< 
acter  of  the  service  rendered. 

[July  16,  1919.] 

iNyESTiOATiGN  of  proposed  advance  in  rates  for  general  gas 
service  in  the  city  of  Pana ;  proposed  rates  disallowed  and  sched- 
ule specified  hy  Commission  authorized. 

Shaw,  Commissioner:  On  May  14,  1919,  the  Central  Illinois 
Public  Service  Company  filed  with  the  Commission  first  revised 
sheets  1  and  3  of  rate  schedule  I.  P.  IT.  C.  2,  in  which  it  is  pro- 
posed to  advance  the  rates  for  general  gas  service  in  the  city  of 
Pana,  county  of  Christian,  Illinois ;  and  it  was  further  proposed 
in  said  supplement  that  such  advanced  rates  shall  become  effec- 
tive July  1,  1919. 

On  .June  30,  1919,  the  Commission  entered  an  order  in  this 
cause,  suspending  until  October  28,  1919,  the  aforesaid  rates. 
Hearings  were  held  on  May  29  and  June  11,  1919,  at  the  office 
of  the  Commission  in  Springfield.  At  the  first  hearing,  C.  D. 
Kiger,  attorney,  represented  petitioner,  and  C.  J.  Vogelsang, 
city  attorney,  appeared  in  behalf  of  the  city  of  Pana.  At  the 
second  hearing,  which  was  set  for  cross-examination  and  addi- 
tional evidence,  only  the  attorney  for  petitioner  appeared,  but 
no  further  evidence  was  offered  for  the  record. 

At  the  first  hearing,  exhibits  and  evidence  were  introduced  by 
petitioner  relating  to  operating  expenses  'and  revenues,  and  by 
the  engineering  section  of  the  Commission  pertaining  to  gas  serv- 
ice conditions  in  Pana. 

On  July  16,  1918,  the  Commission  entered  an  order  allow- 
ing petitioner  a  certain  increase  in  gas  rates  in  Pana.  At  that 
time  Commission  was  of  the  opinion  that  rates  higher  than  those 
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authorized  in  its  order  would  tend  to  discourage  the  use  of 
gas. 

Schedule  of  rates  superseded  by  schedule  authorized  in  above 
order: 

Per  Thousand  Co.  Ft 

First    3,000  CCL  ft.  per  month $1.45 

Next     1,000  cu.  ft.  per  month   1.20 

Next     1,000  cu.  ft.  per  month  1.10 

Next     5,000  ou.  ft.  per  month 1.00 

Over   10,000  cu.  ft.  per  month  .90 

Prompt  paTment  discount .10 

Minimum  biU (1)  .60 

Employees'  rate — one-half  of  above  rate 

Prepayment  meter  rate None 

Nora  (1) — Per  month  per  meter  for  gas  used,  not  in  excess  of  370  cubic 
feet. 

The  present  rates  authorized  by  the  Commission  in  docket 
case  No.  7619,  entered  July  16, 1918,  and  the  proposed  rates,  are 
shown  in  the  following  table: 


Present  Rates 

Per  Thousand 

Cubic  Feet. 

Proposed  Rates 

Per  Thousand 

Cubic  Feet. 

First    2,000  cubic  feet  per  month  

Next     IfiOO  cubic  feet  per  month  

Next     1,000  cubic  feet  per  month 

Next     1,000  cubic  feet  per  month  

Next     5,000  cubic  feet  per  month  

Next  16,000  cubic  feet  per  month   

Next  26,000  cubic  feet  per  month  

Over  50,000  cubic  feet  per  month  

Promnt  oavment  discount ••••. 

$1.50 

1.36 

1.25 

1.15 

1.05 

.95 

.85 

.76 

.10 

(1)   .60 

$1.70 
1.55 
1.45 
1.35 
1.25 
1.15 
1.05 
.06 
.10 

Minimum  biU  

(2)   .75 

Employees'  rate-^ne  half  regular  meter  rate 
Prepayment  meter  service 

$1.50 

50% 
$1.60 

Note  (1) — Per  month  per  meter  for  gas  used,  not  in  excess  of  333  cubic 
feet 

Nois  (2) — Per  month  per  meter  for  gas  used,  not  in  excess  of  460  cubic 
feet. 

The  petitioner  operates  a  Tenny  type  of  water  gas  plant  at 
Pana.  This  gas  is  compressed  and  stored  in  high-pressure  stor- 
age tanks,  and  delivered  to  the  mains  at  approximately  2  pounds' 
pressure.  It  is  supplied  to  consumers'  meters  through  service 
governors. 

In  comparing  the  operating  expenses  for  the  year  1918  with 
the  first  four  months  of  1919^  it  is  noted  that  the  principal  in- 
creases occur  in  the  items  of  enricher  oil^  amounting  to  .8  cents 

per  thousand  culnc  feet ;  unaccounted  for  gas>  amounting  to  9.04 
P,U.R.1»19E. 
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cents  per  thousand  cubic  feet  and  the  combined  "other  than  pro- 
duction" expenses,  amounting  to  5.32  cents  per  thousand  cubic 
feet.  The  total  production  expenses,  based  on  gas  made  during 
1919,  appear  to  be  10.8  cents  per  thousand  cubic  feet  lower  than 
in  1918. 

The  item  of  unaccounted  for  gas  during  the  last  six  months 
of  1917  amounted  to  9  per  cent  of  the  gas  made  and  cost  8.89 
cents  per  thousand  cubic  feet.  For  the  year  1918,  this  item 
amounted  to  17.5  per  cent,  costing  19  cents  per  thousand  cubic 
feet,  and  during  the  first  four  months  of  1919,  26  per  cent  of 
the  gas  made  was  lost,  costing  28.04  cents  per  thousand  cubic 
feet.  From  this  it  would  appear  that  the  major  increase  in  the 
operating  expenses  would  be  attributable  to  the  item  of  unac- 
counted for  gas  which  is  made  and  no  return  obtained  therefroDL 

In  comparing  the  operating  statements  submitted  by  peti- 
tioner, it  appears  that  the  revenues  during  the  first  four  months 
of  1919  increased  $26.53,  or  .8  per  cent  over  the  first  four 
months  of  1918.  The  expenses,  however,  have  been  reduced 
over  corresponding  periods,  amounting  to  $338.55,  being  equiva- 
lent to  9  per  cent. 

From  the  service  report  submitted  by  the  engineering  section 
of  the  Commission,  it  appears  that  petitioner  is  not  complying 
with  the  gas  service  rules  as  required  by  the  Conmiission  in  its 
general  order  20. 

The  particular  rules  violated  were: 

Eule  4a — ^Refunds  not  made  on  meters  found  tg  be  roistering 
faster  than  allowable. 

Rule  5d — Monthly  summary  of  meter  tests  not  up  to  date. 

Rule  7 — Complete  record  of  complaints  not  kept 

Rule  lib — Meters  installed  for  service  before  being  adjusted 
within  1  per  cent,  as  required. 

Rule  12 — Periodic  meter  tests  not  up  to  date. 

Rule  16a — Gas  distributed  to  consumers  containing  an  excess 
of  hydrogen  sulphide. 

Rule  16c — Daily  tests  for  hydrogen  sulphide  not  compKed 
with. 

Rule  17b — No  pressure  surveys  made. 

Rule  18 — ^Records  show  partial  interruptions  of  service  oo- 

curred  but  no  explanation  of  same  available. 
P.U.R.1919E. 
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From  the  evidence  submitted  in  the  record  it  appears  that  the 
amount  of  unaccounted  for  gas  is  excessive,  and  that  an  allow- 
ance of  15  per  cent  of  the  gas  made,  costing  not  more  than  13.91 
cents  per  thousand,  is  all  that  the  consumers  can  be  reasonably 
expected  to  pay  for. 

The  gas  sold  in  Pana  has  been  on  the  decrease,  as  is  sho\>7n  by 
comparing  the  six  months'  period  of  1918  with  a  corresponding 
period  of  1917,  which  shows  a  reduction  of  8  per  cent  Com- 
paring the  first  four  months  of  1919  with  a  similar  period  of 
1918,  the  gas  sales  dropped  o£F  2  per  cent  What  proportion  of 
this  reduction  in  decreased  sales  is  due  to  high  gas  rates,  and 
what  proporiioQ  is  due  to  lack  of  development,  is  not  apparent 
from  the  record.  Bates  for  public  utility  service  may  be  so  high 
as  to  result  in  decreased  revenues  to  such  an  extent  as  to  pro- 
hibit carrying  on  the  business.  Whether  the  proper  level  in  the 
rates  authorized  has  been  reached  or  not  greatly  depends  upon 
the  character  of  the  community  served,  the  ability  of  the  con- 
sumers to  pay,  and  the  character  of  the  service  rendered.  With 
respect  to  the  rates  proposed  by  the  petitioner  in  the  schedule 
designated  as  LP.  U.  C.  2,  the  Commission  believes,  as  is  set 
forth  in  the  finding  hereinafter  stated,  that  the  said  rates  are 
unreasonable  and  will  tend  to  decrease  the  revenues  of  the  com- 
pany rather  than  increase  them. 

Based  on  the  character  of  service  rendered,  all  circumstances 
connected  with  the  operation  and  management  of  the  petitioner's 
gas  business  at  Pana,  and  all  other  facts  in  evidence  pertaining 
to  the  matter  under  consideration,  the  Commission  finds  that  the 
present  schedule  of  rates  for  gas  service  in  Pana  is  insufficient ; 
that  the  proposed  schedule  of  rates  for  gas  service  in  the  city  of 
Pana  is  unreasonable ;  and  that  the  schedule  of  rates  hereinafter 
authorized  is  just  and  reasonable,  and  based  on  the  gas  sales  of 
8,367,000  cubic  feet  per  annum,  and  leakage  which  ought  not 
to  exceed  15  per  cent  of  the  gas  made,  there  ought  to  accrue  to 
the  petitioner  the  sum  of  $2,853  for  depreciation  and  return, 
which  is  equivalent  to  4.8  per  cent  on  the  rate-making  base  of 
$54,740,  referred  to  in  docket  case  7619,  as  set  forth  in  the  fol- 
lowing statement: 

Revenue  from  all  aoorcet $12,630 

Operating  expenees    • 10,277 

Available  for  depreciation  and  return $2,353 

P.U.R.1919E.  68 
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It  is  therefore  ordered  that  the  rates  for  gas  service  in  the 
city  of  Pana,  stated  in  first  revised  sheets  1  and  8  of  rate  sched- 
ule I.  P.  U.  0.  2,  of  the  Central  Illinois  Public  Service  Com- 
pany be,  and  the  same  are  hereby^  permanently  suspended,  an- 
nulled, and  canceled. 

It  is  fvHher  ordered  that  the  Central  IHinois  Public  Service 
Company  be,  and  the  same  is  hereby,  permitted  and  authorized 
to  file  the  following  schedule  of  rates  to  be  known  as  L  P.  U.  C. 
3,  covering  gas  service  in  the  city  of  Pana,  effective  July  1, 
1919,  provided  the  said  schedule  of  rates  is  filed  within  ten 
days  of  tiie  date  hereof;  or  effective  on  any  subsequent  date  on 
not  less  than  ten  days'  notice;  find  the  said  schedule  of  rates 
when  filed  with  this  Commission,  as  specified  herein,  and  posted 
and  published, — ^all  as  required  by  the  Public  Utilities  Act  of 
Illinois, — ^and  general  order  28  adopted  by  tiiis  Commission, 
shall  become  the  legal  rates  covering  gas  service  in  the  city  of 
Pana: 

Bates  for  General  Gas  Service  in  Pana,  Illinois,  Available  to  All  Metered 
Consumers  Using  Gaa  and  Oceupying  Premises  Adjacent  to  the  Company's 
Mains. 

Stfvndard  Meter  Service,  Per  Thousand  Cu.  Ft 

For  the  first     2,000  cubic  feet  of  gas  used  per  month  $1.60 

For  the  next    1,000  cubic  feet  of  gas  used  per  month  1.55 

For  the  next    1,000  cubic  feet  of  gas  used  per  month  1.50 

For  the  next    1,000  cubic  feet  of  gas  used  per  month  1.45 

For  the  next    5,000  cubic  feet  of  gas  used  per  month  1.40 

For  the  next  15,000  cubic  feet  of  gas  used  per  month  1.30 

For  the  next  25,000  cubic  feet  of  gas  used  per  month  1.20 

For  all  over  50,000  cubic  feet  of  gas  used  per  monUi  1.10 

Prompt  Payment  Discount. 
10  cents  per  thousand  cubic  feet  when  bills  are  paid  on  or  before  the  10th 

day  of  the  succeeding  month. 

Minimum  Bill, 

50^  per  meter  per  month. 

Employees*  Rate, 

A  discount  of  50%  from  the  above  rate  is  allowed  to  employees  of  the  ccnn- 

pany  for  residence  service  only. 
Prepayment  Meter  Rate, 
$1.60  net  per  thousand  cubic  feet  per  meter  per  month. 

It  is  further  ordered: 

First,  unless  otherwise  ordered,  the  rates  herein  authorized 
shall  not  be  effective  after  December  31,  1919,  but  the  Commis- 
sion reserves  the  right  to  extend  the  effective  i)eriod  of  the  afore- 
said rates  beyond  December  31,  1919,  upon  its  own  motion  at 
any  time  prior  to  said  date. 

Second,  the  Commission  hereby  reserves  to  itself  the  right  to 
P.U.R.1919E. 
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order  the  discontinuance  of  the  rates  herein  authorized  at  any 
time  prior  to  December  81,  1919 ;  and  if  such  discontinuance  be 
ordered,  the  company  shall  place  in  effect,  as  of  the  date  speci- 
fied in  the  order,  the  rates  that  were  in  effect  June  1,  1918,  or 
such  other  rates  as  the  Commission  may  specify. 

Third,  unless  the  Commission  authorizes  a  continuation  of  the 
schedule  of  rates  herein  authorized  beyond  December  31,  1919, 
the  company  shall  place  in  effect,  as  of  January  1,  1920,  the 
schedule  of  rates  covering  gas  service  in  Pana,  Illinois,  that  was 
in  effect  on  June  1,  1918,  or  such  other  rates  as  the  Commission 
may  order. 

Fourth,  the  Commission  expressly  retains  jurisdiction  of  this 
cause,  and  reserves  to  itself  the  right,  upon  complaint,  upon  appli- 
cation, or  upon  its  own  motion,  to  further  investigate  the  rates 
authorized  by  this  order,  make  findings,  and  issue  such  further 
orders  as  may  be  justified  by  the  facts  determined  at  subsequent 
hearings  as  to  the  rates  for  gas  service  furnished  by  the  Cen- 
tral Illinois  Public  Service  Company. 

It  is  further  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  comply  in  full 
with  general  order  20  adopted  by  this  Commission.  Within  ten 
days  from  the  date  hereof  the  said  Central  Illinois  Public  Serv- 
ice Company  shall  notify  the  secretary,  in  writing,  what  steps 
have  been  taken  to  comply  with  the  said  general  order  20. 

It  is  further  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  file  with  the 
Commission,  in  duplicate,  quarterly  accountihg  statements  on 
form  E-501,  covering  the  operation  of  its  gas  property  in  the 
city  of  Pana,  and  file  the  said  statements,  beginning  with  the 
third  quarter  of  the  year  1919,  within  fifteen  days  following  the 
termination  of  each  yearly  quarter,  during  the  effective  period 
of  the  rates  authorized  herein.  The  Central  Illinois  Public  Serv- 
ice Company  is  further  required  to  file  a  copy  of  each  of  said 
quarterly  statements  with  the  mayor  of  the  city  of  Pana,  simul- 
taneously with  the  filing  of  the  said  statements  with  the  Com- 
mission. 
P.U.R.1919E. 
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TLLTSOIB  PUBIilO  UTIIiITIES  COMMISSI(Ur« 

BE  EAST  ST.  LOUIS  &  StTBUEBAN-  RAILWAY  COMPANY. 

[No.  8611.] 

CITY  OP  BELLEVILLE 

EAST  ST,  LOXnS  &  SUBUBBAN  RAILWAY  COMPANY, 

[No.  8886.] 

Procedure  —  AppUoaMon  far  rate  inoreaae  —  Passing  of  toar  em' 
dntons, 

1.  Before  any  increase  in  the  rates  of  a  public  utility  is  permitted, 
now  that  the  country  is  no  longer  actually  at  war,  there  must  be  a 
showing  before  the  Illinois  CommlBsion  and  a  finding  by  the  Cominis- 
sion  under  the  established  rules  of  law  that  the  increase  is  justified. 

Evidence  —  Burden  of  proof  —  Rate  increase, 

2.  Upon  an  application  for  an  increase  in  rates  the  burden  is  upon 
the  petitioner  to  show  that  the  existing  rates  are  unjust,  unreasonable, 
and  insufficient,  and  that  the  proposed  increase  is  justified ;  and  wbere 
a  consideration  of  the  claim  for  relief  involves  an  examination  of  items, 
some  of  which  are  propo'ly  allowable  for  the  purpose  for  which  they 
are  intended,  and  others  which  are  not,  the  burden  is  upon  the  peti- 
tioner to  separate  such  items  with  definiteness  and  clearness,  and  to 
show  facts  from  which  it  may  be  determined  what  are  properly  al- 
lowable and  what  must  be  rejected. 

Return  —  Reasonableness  —  Average  percentage  over  period  of  years. 

3.  In  determining  whether  a  utility  is  receiving  a  fair  return  from 
its  rates,  a  reasonably  long  period  must  be  taken  rather  than  the  re- 
sult of  operation  for  a  single  year. 

Rates  »  ReasoTUibleness  —  Effect  of  franchise, 

4.  While  a  rate  limitation  in  a  franchise  does  not  deprive  the  Illi- 
nois Commission  of  jurisdiction  to  change  rates,  the  fact  that  the  rates 
are  so  limited  may  nevertheless  be  taken  into  consideration  in  deter- 
mining whether  the  company  is  receiving  a  fair  return. 

Return  —  Street  railway  »  Segregation  of  urJ>an  and  interurban 
business* 

6.  In  determining  the  reasonableness  of  urban  street  railway  rates 
within  the  city  limits  of  Belleville,  the  Illinois  Commission  refused  to 
segregate  the  urban  from  the  interurban  business  of  the  company. 

Rates  —  Interurban  fares  —  Charges  on  other  lines, 

6.  In  considering  an  application  for  a  rate  increase  on  an  inter- 
urban line,  the  Illinois  Commission  took  notice  that  there  had  been 
an  increase  in  interurban  fares  generally  upon  electric  lines  in  the 
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■tata,  ftnd  h«ld  that  the  petitSoner,  so  far  as  poMibla,  should  bo  put 
in  thift  respect  upon  an  equality  with  other  lines. 

[July  17,  1919.] 

iNVESTiGATioir  of  proposed  increases  in  urban  and  interur- 
ban  railway  fares  denied  in  part;  granted  in  part. 

Wilkerson»  Commissioner:  On  September  16^  1918,  the 
East  St  Louis  &  Suburban  Bailway  Company  filed  with  the 
Commission  tariff  I.  P.  U.  C.  7,  effective  October  17,  1918* 
This  schedule  provided  for  an  increase  in  the  passenger  fares 
theretofore  charged  by  the  company. 

On  October  8,  1918,  the  railway  company  filed  tariff  L  P. 
IT.  C.  8,  providing  for  advances  in  chartered  oar  and  commuta- 
tion fares.  This  schedule  was  to  become  effective  on  November 
8,  1918. 

By  appropriate  orders,  I.  P.  U.  0.  No.  7  was  suspended  until 
August  14,  1919,  and  I.  P.  U.  C.  No.  8  was  suspended  until 
September  8,  1919.  Tariff  I.  P.  U.  0.  No.  7  is  designated  as 
docket  8611,  tariff  I.  P.  U.  0.  No.  8  is  designated  as  docket  first 
supplemental  8611. 

These  schedules  of  proposed  rates  affected,  among  other  things, 
passenger  fares  in  the  city  of  Belleville.  On  January  24,  1919, 
the  city  of  Belleville  filed  a  complaint  before  the  Commission 
asserting  that  the  passenger  fares  of  the  railway  company  in  the 
city  of  Belleville  were  unreasonable,  and  asking  that  the  Com- 
mission enter  an  order  reducing  fares  in  Belleville.  This  com- 
plaint was  docketed  as  No.  8886.  All  these  cases  were  consoli- 
dated for  hearing  and  will  be  disposed  of  on  one  record. 

Hearings  were  held  in  Springfield  on  October  80,  1918,  and 
November  18,  1918,  and  in  East  St.  Louis  on  January  27, 1919, 
February  26,  1919,  and  March  10,  1919,  and  in  Belleville  on 
February  28,  1919,  and  May  8,  1919.  At  these  hearings  the 
petitioner  and  the  objectors,  the  cities  of  Belleville  and  East 
St.  Louis,  the  Chamber  of  Commerce  of  East  St  Louis,  the 
Belleville  Board  of  Trade,  and  the  West  End  Improvement  As- 
sociation were  represented  by  counsel,  and  evidence  was  offered 
by  the  respective  parties. 

The  East  St.  Louis  &  Suburban  Railway  Company  is  organ- 
ized under  the  General  Railroad  Act,  and  operates  electric  lines 
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of  railway  between  East  St.  Louis  and  Edwardsville,  Collins- 
ville,  Lebanon,  and  Belleville,  Illinois,  and  intermediate  points. 
The  company  operates  over  its  own  rails  out  of  East  St.  Louis 
eastwardly  from  Twentieth  and  State  streets,  and  northeast- 
wardly from  Twenty-third  street  and  Lincoln  avenue.  West- 
wardly  from  these  points  its  cars  in  East  St.  Louis  are  operated 
over  the  tracks  of  the  East  St  Louis  Railway  Company.  The 
company  owns  68.786  miles  of  track  operating  in  passenger 
service. 

Under  the  schedules  now  in  force,  a  fare  of  6  cents  is  charged 
within  the  limits  of  East  St.  Louis,  being  the  same  as  is  charged 
on  the  cars  of  the  East  St.  Louis  Railway  Company.  On  the 
line  between  East  St.  Louis  and  Belleville,  the  East  St.  Louis 
city  fare  applies  to  the  city  limits,  or  to  a  point  known  as  Edge- 
mont.  In  Belleville  two  fares  are  charged  through  passengers, 
one  a  5-cent  fare  between  the  Belleville  public  square  and  Pries- 
ters,  and  another  5-cent  fare  betwen  Priesters  and  Edgemont. 
As  to  other  interurban  fares,  the  company's  system  is  divided 
into  zones,  a  fare  of  5  cents  being  charged  for  eacl^  zone. 

By  the  proposed  schedule,  ticket  fares  are  established  upon  a 
basis  of  2  cents  per  mile  if  tickets  are  purchased,  or  3  cents 
per  mile  if  the  fare  is  paid  on  the  cars,  with  the  exception  that 
between  East  St.  Louis  and  Belleville  the  zone  system  is  re- 
tained, and  the  number  of  zones  increased  from  three  to  five. 
One  of  these  new  zones  is  established  in  East  St.  Louis,  and  the 
other  in  Belleville.  The  cities  of  Belleville  and  East  St.  Louis 
are  contiguous.  The  present  situation  in  Belleville  as  to  fares 
is  the  result  of  a  decree  entered  in  the  United  States  district 
court  for  the  eastern  district  of  Illinois  on  January  10,  1912. 
The  city  of  Belleville  had  prescribed  by  ordinance  a  fare  of  5 
cents  within  the  city  limits.  Thereafter  a  long  narrow  strip 
of  territory  in  the  direction  of  East  St  Louis  was  annexed,  and 
an  attempt  was  made  by  ordinance  to  require  the  company  to 
adhere  to  the  5-cent  fare  in  this  annexed  .territory.  The  com- 
pany asserted  in  the  case  in  the  United  States  district  court  that 
the  ordinance  was  confiscatory,  and  its  contention  was  upheld 
and  a  decree  entered  enjoining  the  enforcement  of  this  ordinance. 
After  the  entry  of  the  decree,  the  company  charged  on  the  line 
to  East  St.  Louis  a  5-cent  fare  to  a  point  known  as  Priesters, 
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and  another  6-cent  fare  from  Priesters  to  the  city  limits  of  Belle- 
ville. 

[1]  These  schedules  of  proposed  rates  were  filed  during  the 
actual  progress  of  the  war.  The  hearings  were  not  concluded, 
however^  until  some  time  after  the  cessation  of  hostilities,  the 
last  hearing  heing  held  on  May  8^  1919. 

In  disposing  of  the  application  of  the  Chicago  Surface  LineS; 
P.U.R.1919D,  578,  577,  for  an  advance  in  fares,  the  Commis- 
sion in  its  order  on  the  25th  of  April,  1919,  said:  'This  ap- 
peal for  relief  because  of  alleged  financial  necessities  cannot 
be  granted,  unless  there  has  been  presented  a  case  which  com- 
plies with  the  requirements  of  the  rules  of  law  by  which  this 
Commission,  under  the  limitations  of  the  power  with  which  it 
has  be^i  vested,  is  bound.  If  rules  were  related  and  emer- 
gency relief  granted  when  we  were  actually  at  war  and  were 
raising,  transporting,  and  maintaining  armies,  the  time  has 
come  for  a  return  to  the  established  principles  and  the  regular 
procedure.  The  only  emergency  which  may  now  be  considered 
is  the  one  which  arises  from  the  right  to  relief  under  the  estab- 
lished rules  of  law." 

The  statute  in  terms  requires  that  before  an  increase  in  rates 
by  a  public  utility  is  permitted,  there  must  be  a  showing  before 
the  Commission  and  a  finding  by  the  Commission  that  the  in- 
crease is  justified. 

[2]  Upon  an  application  for  an  increase  in  rates,  the  burden 
is  on  the  petitioner  to  show  that  the  existing  rates  are  unjust, 
unreasonable,  and  insufficient,  and  that  the  proposed  increase 
is  justified.  Where  a  consideration  of  the  claim  for  relief  in- 
volves an  examination  of  items,  some  of  which  are  properly  al- 
lowable for  the  purpose  for  which  they  are  tendered,  and  others 
of  which  are  not  allowable,  the  burden  is  upon  the  petitioner  to 
separate  such  items  with  definiteness  and  clearness,  and  to  show 
facts  from  which  it  may  be  determined  what  are  properly  allow- 
able and  what  must  be  rejected.  State  Public  Utilities  Com- 
mission ex  rel.  Mitchell  v.  Chicago  &  W.  T.  R  Co.  275  HI.  555, 
568,  P.U.R1917B,  1046,  114  K  E.  825,  Ann.  Cas.  1917C, 
50;  State  Public  Utilities  Commission  v.  Atchison,  T.  &  S.  F. 
E.  Co.  279  HI.  194,  202,  P.U.E.1917E,  998,  116  K  E.  696. 

As  to  the  valuation  of  the  property  of  the  petitioner  employed 
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in  the  public  service,  there  is  an  absence  of  satisfactory  evidence 
touching  the  elements  from  which  a  conclusion  as  to  fair  value 
can  be  reached.  There  is  no  evidence  as  to  the  original  cost 
of  construction,  nor  is  there  any  evidence  as  to  the  present  as 
compared  with  the  original  cost  of  construction.  Reliance  is 
placed  by  the  company  upon  the  opinion  of  Judge  Wright  in 
the  case  in  the  United  States  district  court  above  referred  to,  in 
which  he  says,  with  reference  to  the  property  of  the  company 
in  Belleville :  **While  I  have  not  determined,  and  it  is  not  my 
intention  to  determine,  the  precise  valuation  to  be  adopted,  in- 
asmuch as  that  is  unnecessary,  having  no  power  or  authority 
to  fix  rates,  I  am  satisfied  that  a  fair  valuation  of  the  property 
concerned  in  this  case  should  not  be  less  than  $650,000,  and  I 
may  say  that  I  would  be  better  satisfied  vrith  a  somewhat  higher 
valuation." 

With  this  as  a  starting  point,  and  after  making  certain  de- 
ductions and  additions,  the  explanations  for  which  are  inade- 
quate in  a  case  of  this  kind,  a  valuation  of  $737,143.05  for  the 
property  of  the  petitioner  in  Belleville  is  arrived  at.  There  is 
a  reference  in  the  record  to  another  valuation  of  the  .property 
in  Belleville  made  by  the  company's  engineer  on  April  1,  1910. 
This  valuation  was  $746,396.07,  but  we  do  not  understand  that 
it  is  claimed  that  this  valuation  has  been  brought  into  the  record 
by  any  competent  evidence. 

As  to  the  total  fair  value  of  petitioner's  property,  the  evidence 
is  even  more  unsatisfactory  than  that  relative  to  the  property  in 
Belleville.  There  are  some  statements  to  the  effect  that  a  valu- 
ation of  $25,600  per  mile  is  not  anything  like  the  cost  of  the 
property.  On  this  basis  the  total  valuation  of  petitioner's  prop- 
erty would  amount  to  approximately  $1,620,000. 

In  view  of  the  burden  which  rests  on  the  petitioner  in  this 
case,  there  has  been  a  failure  to  make  a  satisfactory  showing 
to  the  Commission  which  the  Commission  may  use  as  a  basis 
for  determining  the  fair  value  of  the  property  for  rate-making 
purposes.  We  find  from  the  evidence  that  in  any  aspect  the  fair 
value  of  the  property  of  the  petitioner  employed  in  the  public 
service  has  not  been  shown  to  be  more  than  $1,620,000. 

Petitioner  exhibited  a  statement  relative  to  earnings  for  the 
years  1916  and  1917  as  follows: 
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1916. 

1917. 

Railway  operating  revenue 

$639,397.90 
5,756.53 

$704,262.23 
4,730.0H 

Nonoperatiog  revenue    ...•....•• 

Total    

$645,164.43 
372,892.90 

$709,992.32 

480,075.45 

Total  operating  expenses 

Net  operating  revenue ., 

$272,261.53 
22,349.7^ 

$219,916.87 

Taxes   , 

50,233.33 

Balance    

$249,911.77 

$169,683.54 

Whether  these  balances  should  cover  depreciation  as  well  as 
return  on  investment  is  not  satisfactorily  shown  in  the  record. 
It  does  appear,  however,  in  the  statement  of  operating  expenses 
for  the  year  1918,  that  the  company  has  included  as  operating 
expenses  items  for  depreciation  amounting  to  more  than  $66,000. 
Even  if  a  most  liberal  deduction  for  depreciation  were  made 
from  the  balances  for  the  years  1916  and  1917,  above  stated, 
the  amount  available  for  return  on  investment  for  these  years 
is  from  8  to  IS  per  cent  on  the  valuation  of  the  property  sub- 
mitted by  the  petitioner. 

Petitioner  attempts  to  justify  the  advance  in  fares  by  show- 
ing that,  as  a  result  of  war  conditions,  operating  expenses  have 
increased  to  such  an  extent  that,  upon  the  basis  of  present  wages 
and  present  fares,  there  will  remain  available  for  return  on  in- 
vestment for  the  year  1919  only  $^5,442. 

In  support  of  this  contention  there  is  submitted  a  statement 
of  operating  expenses  for  the  calendar  year  1918.  It  is  claimed 
that  during  that  year  there  were  properly  chargeable  as  operat- 
ing expenses  $674,795.10  as  compared  vrith  $489,075*45  for  the 
year  1917,  and  $372,892.90  for  the  year  1916,  With  this  as  a 
basis,  petitioner  estimates  that  the  operating  expenses  for  the 
year  1919  will  be  $741,858. 

While  operating  expenses  have  increased  as  a  result  of  ad- 
vances in  wages  and  increased  cost  of  materials,  we  are  unable 
to  find  in  this  record  any  justification  for  the  estimate  made  by 
the  petitioner  as  to  its  operating  expenses  for  the  current  year. 
As  pointed  out  above,  petitioner  in  its  operating  expenses  for 
1918  has  charged  up  more  than  $68,000  for  depreciation.  There 
is  also  charged  up  in  1918  to  operating  expenses  $22,903.11  for 
track  and  roadway,  $82,460.05  for  passenger  and  combination 
cars,  $35,968.81  for  electric  equipment  of  cars.    An  examination 
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of  the  statement  submitted  by  petitioner  discloses  no  valid  reason 
for  so  large  an  increase  in  operating  expenses  as  is  claimed  for 
the  year  1918  over  the  preceding  year.  The  figure  for  1918 
submitted  by  petitioner  could  only  be  reached  by  including  in 
operating  expenses  for  that  year  items  not  included  in  state- 
ments for  the  preceding  years  and  items  not  properly  charge- 
able as  operating  expenses.  Petitioner  has  vouchsafed  no  ex- 
planation as  to  many  of  these  itema^  and  it  is  sufficient  to  say 
that,  in  view  of  the  extraordinary  claim  submitted  relative  to 
operating  expenses,  the  burden  was  on  the  petitioner  to  separate 
the  items  with  definiteness  and  clearness^  and  to  show  facts  to 
the  Commission  from  which  it  may  be  determined  what  are 
properly  allowable^  and  what  must  be  rejected  in  reaching  a 
conclusion  as  to  the  proper  operating  expenses  of  the  petitioner. 

The  erroneous  character  of  the  statement  of  operating  expenses 
for  1918  and  of  the  estimate  for  the  year  1919  is  further  indi- 
cated by  the  fact  that  the  operating  expenses  for  the  first  nine 
months  of  1918  were  stated  by  petitioner  to  be  $453,512.99. 
Deducting  this  amount  from  the  total  operating  expenses  claimed 
for  1918,  we  find  a  claim  of  more  than  $220,000  for  operating 
expenses  for  the  last  three  months  of  1918.  At  this  rate,  peti- 
tioner would  have  operating  expenses  for  1919  of  almost  $900,- 
000.  Courts  and  commissions  will  be  slow  to  give  weight  to 
compilations  of  figures  and  estimates  made  with  as  little  care  as 
were  those  submitted  in  this  case. 

Nor  are  we  satisfied  with  the  estimate  of  the  gross  income 
of  the  company  for  the  year  1919.  The  unreliability  of  esti- 
mates of  earnings  for  1919  based  upon  the  experience  of  1918 
has  been  demonstrated  in  a  number  of  cases,  notably  in  the  case 
of  the  Chicago  surface  lines.  The  year  1918  was  a  peculiarly 
abnormal  year.  Our  soldiers  and  sailors  were  absent  in  the 
service,  there  were  the  severe  winter  months  of  January  and 
February  during  which  traffic  was  practically  tied  up  for  many 
days;  there  was  the  influenza  epidemic  during  the  autumn  of 
1918  which  paralyzed  business  for  several  weeks. 

Certainly  the  Commission  should  not  be  asked  to  rely  upon 
mere  speculation  and  conjecture  as  to  the  future^  when  evidence 
can  be  submitted  based  upon  actual  experience.  This  case  was 
not  closed  until  May,  1919.    There  is  no  evidenoe  in  this  record 
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as  to  eaminga  and  operating  expenses  for  any  part  of  the  year 
1919.  The  Supreme  Court  of  the  United  States  has  pointed  out 
in  several  cases  the  importance  of  subjecting  rates  to  the  test 
of  practical  experience.  Knoxville  v.  Knoxville  Water  Co.  212 
U/S.  1, 16,  58  L.  ed.  371,  381,  29  Sup.'Ct.  Kep.  148;  Willcox  v. 
Consolidated  Gas  Co.  212  XJ.  S.  19,  54,  53  L.  ed.  882,  400,  48 
L.RA.(KS.)  1134,  29  Sup.  Ot  Rep.  192,  16  Ann.  Gas.  1034; 
Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln,  250  TJ.  S.  — ,  63  L.  ed.  — , 
29  Sup.  Ct  Rep.  454.  The  petitioner  in  this  case,  however, 
hi^s  seen  fit  to  leave  the  facts  as  to  operations  for  1919  to  be 
deducted  from  the  evidence  submitted  as  to  operations  for  the 
years  1916, 1917,  and  1918.  It  is  our  duty,  therefore,  to  analyze 
these  statements  and  to  draw  from  them  the  conclusion  which 
they  appear  to  justify. 

After  eliminating  from  the  statements  and  estimates  of  pe- 
titioner those  items  as  to  which  the  facts  in  evidence  do  not 
justify  their  retention,  we  are  obliged  to  come  to  the  conclusion 
that  upon  this  record  the  petitioner  will  have  available  for  re- 
turn on  investment  at  least  $85,000  for  the  year  1919.  We 
find  from  the  evidence  in  this  case  that  there  will  be  available 
for  return  upon  investment  during  the  year  1919,  after  making 
allowances  for  proper  operating  expenses  and  for  depreciation, 
at  least  the  sum  of  $65,000. 

[3]  In  view  of  the  earnings  of  this  company  during  the  pe- 
riod of  several  years  preceding  the  present  year,  it  cannot  be 
asserted  that  the  probable  return  for  the  year  1919  will  be  un- 
just and  unreasonable  to  the  petitioner.  The  courts  have  uni- 
formly recognized  the  principle  that,  in  determining  what  is 
a  fair  return  to  a  public  utility,  rates  are  not  to  be  changed  from 
month  to  month  or  from  year  to  year,  merely  because  there  are 
alternate  periods  of  depression  and  prosperity.  We  must  take 
a  reasonably  long  period,  and,  viewing  it  as  a  whole,  determine 
whether  the  result  of  the  operation  over  the  entire  period  has 
been  sufficient  to  give  a  fair  return  upon  the  value  of  the  prop- 
erty used  in  the  public  service.  The  industrial  disturbance  re- 
sulting from  the  war  is  of  such  a  character  that  no  one  is  able 
to  forecast  the  future  with  accuracy.  The  conditions  appealed 
to  in  this  case  have  not  lasted  long  enough  to  justify  the  asser- 
tion that,  when  this  particular  period  is  taken  in  connection 
P.U.R.1919E. 
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with  and  in  its  relatioi^  to  the  preceding  years,  this  oompanj 
has  failed  to  earn  a  fair  return  upon  the  fair  value  of  thfi  property 
used  in  the  public  service. 

[4]  It  also  appears  from  the  evidence  that  petitioner  occupies 
the  streets  in  East  St.  Louis  and  Belleville  under  ordinances 
prescribing  a  6-cent  fare.  These  ordinances  do  not  operate  to 
deprive  the  Commission  of  jurisdiction  in  the  case;  on  the  other 
hand,  they  are  facts  which  may  not  be  put  aside  entirely  in  de- 
termining what,  under  all  the  circumstances,  is  a  fair  return 
to  be  allowed  to  the  petitioners.  The  arrangements  as  to  the 
use  of  the  streets  and  as  to  the  rates  to  be  charged  were  acted 
upon  for  many  years  by  the  municipalities  and  by  the  company. 
The  result  in  the  past  was  very  advantageous  to  the  company, 
and,  in  selecting  the  period  with  reference  to  which  a  fair  return 
is  to  be  determined,  equity  will  not  permit  us  to  eliminate  all 
of  the  time  during  which  the  company  profited  by  the  arrai^ 
ment  with  reference  to  the  use  of  the  streets. 

We  find  from  the  evidence  in  this  case  that  the  present  rates 
of  fare  charged  by  the  petitioner  are  sufficient  to  enable  the  pe- 
titioner to  earn  and  to  apply  to  return  upon  the  fair  value  of 
the  property  used  in  the  public  service  a  sum  equivalent  to  5 
per  cent  upon  such  fair  value  of  such  property  as  hereinabove 
found,  and  that,  under  the  circumstances  of  this  case  as  dis- 
closed by  the  evidence,  such  return,  with  the  additions  thereto 
which  will  result  from  the  increased  fares  hereinafter  autho^ 
ized,  will  be  a  fair  and  just  return  upon  the  fair  value  of  the 
property  of  petitioner  used  in  the  public  service. 

[5]  Tables  were  submitted  in  which  the  result  of  the  opera- 
tion of  the  lines  in  Belleville  was  separated  from  the  result  of 
the  entire  operations  of  the  company.  It  is  asserted  that,  as  to 
the  portion  of  petitioner's  lines  in  Belleville,  the  result  is  par- 
ticularly disadvantageous  to  the  petitioner. 

In  the  state  of  facts  disclosed  by  this  record,  we  are  not  justi- 
fied in  attempting  to  divide  petitioner's  line  into  fragments  and 
to  undertake  to  make  an  apportionment  of  receipts  and  operat- 
ing expenses,  and  upon  such  apportionment  to  prescribe  fares  for 
different  parts  of  the  line.  The  company  cannot  claim  to  earn 
a  fixed  return  from  every  mile,  section,  or  other  part  into  which 
the  road  might  be  divided.    A  regulation  is  not  unjust  which 
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fixes  a  rate  at  which  some  such  part  of  the  road  would  be  un- 
remunerative.  It  is  practically  impossible  to  ascertain  in  what 
proportion  lie  several  parts  should  share  with  others  in  the  ex- 
penses and  receipts  in  which  they  participate.  St.  Louis  &  S. 
F.  R  Co.  V.  Gill,  156  U.  S.  649,  665,  39  L.  ed.  567,  573,  15 
Sup.  Ct.  Eep.  484;  Worthem  P.  R  Co.  v.  North  Dakota,  236 
U.  S.  585,  and  cases  cited  in  the  margin  on  p.  600,  59  L.  ed.  736, 
743,  L.RA.1917F,  1148,  RU.R1915C,  277,  35  Sup.  Ct.  Rep. 
429,  Ann.  Cas.  1916A  !•  We  find  from  the  evidence  that  the 
business  of  the  carrier  within  the  city  limits  of  Belleville  is  so 
closely  interwoven  with  its  interurban  business,  that  it  is  prac- 
tically impossible  to  make  a  satisfactory  apportionment  of  earn- 
ings and  operating  expenses. 

In  the  proposed  schedules  are  three  zone  fares  of  5  cents  each, 
from  public  square,  Belleville,  to  Edgemont,  being  in  mileage 
length  as  follows:  Public  Square  to  Voellingers,  2.36  Voellin- 
gers  to  Ogles  2.45  and  Ogles  to  Edgemont  2.31,  being  a  total 
mileage  of  7.12.  The  Commission  is  without  authority  to  au- 
thorize a  rate  of  15  cents  for  7  miles,  and  for  this  reason,  if  for 
no  other,  the  increase  cost  of  Edgemont  must  be  denied. 

The  Commission  finds  from  the  evidence  that  the  proposed 
increases  of  fares  within  the  corporate  limits  of  the  cities  of 
East  St.  Louis  and  Belleville  are  not  justified,  and  that  the 
proposed  schedules,  so  far  as  they  undertake  to  increase  fares  in 
the  city  of  East  St.  Louis  and  the  city  of  Belleville,  either  sepa- 
rately or  as  a  part  of  joint  rates,  should  be  vacated  and  set  aside. 

[6]  The  Commission  further  finds  that  the  proposed  increase, 
except  as  hereinabove  stated,  are  justified.  The  Commission 
takes  notice  that  there  has  been  an  increase  in  interurban  fares 
generally  upon  electric  lines  in  Illinois  similar  to  those  of  pe- 
titioner, and  is  of  the  opinion  and  finds  that  this  carrier,  so  far 
as  possible,  should  be  put  in  this  respect  upon  an  equality  with 
other  interurban  lines  operating  within  the  state,  and  to  that 
end  it  is  authorized  to  establish  schedules  for  such  interurban 
fares  except  as  herein  provided,  on  the  statutory  basis  of  2  cents 
per  mile  for  ticket  fares  and  3  cents  per  mile  for  train  fares,  it 
being  understood  that  adequate  and  ample  provision  is  to  be 
made  for  the  purchase  of  tickets.    The  Commission  finds  from 
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of  the  cities  of  East  St.  Louis  and  Belleville  are  just  and  rea- 
sonable, and  that  the  proposed  fares  within  the  corporate  limito 
of  said  cities  are  unjust  and  unreasonable. 

It  is  therefore  ordered  that  said  proposed  schedules  L  P. 
U.  C.  Nos.  7  and  8  be  and  they  are  hereby  canceled,  annulled, 
and  set  aside  in  so  far  as  they  undertake  to  yicrease  fares  ^th- 
in the  city  of  East  St.  Louis  and  within  the  city  of  Belleville, 
either  separately  or  as  part  of  joint  rates. 

It  is  further  ordered  that  unless  otherwise  ordered  by  the 
Commission  the  rates  authorized  to  be  established  by  this  order 
shall  not  remain  in  effect  after  August  1,  1920,  and  on  that  date 
the  present  rate  of  fare  shall  be  in  full  force  and  effect. 

It  is  further  ordered  that  the  East  St  Louis  &  Suburban 
Railway  Company  be  and  the  same  is  hereby  authorized  to  es- 
tablish, on  not  less  than  five  days'  notice,  fares  in  accordance 
with  the  findings  of  the  Commission  as  hereinabove  stated,  and 
said  company  is  directed  to  modify  its  schedules  so  as  to  con- 
form to  said  findings. 

The  Commission  expressly  retains  jurisdiction  of  this  cause, 
and  reserves  to  itself  the  right,  upon  complaint,  upon  applica- 
tion, or  upon  its  own  motion,  to  further  investigate  the  fares 
authorized  by  this  order,  make  findings,  and  issue  such  further 
orders  as  may  be  justified  by  the  facts  determined  at  subsequent 
hearings  as  to  fares  charged  by  the  East  St.  Louis  &  Suburban 
Railway  Company. 


IlililXOIS  PrBIilO  UTILITIES  COMMISSION. 

BE  UEBANA  &  CHAMPAIGJT  RAILWAY,  GAS,  &  ELECTRIC 

COMPANY. 

[No.  8707.] 

DUcrimination  »  Street  railway  fares  »  Cash  and  ticket  fares. 

An  inereaae  in  street  railway  fares  in  cash  from  5  to  10  cents 
was  held  discriminatory  where  four  tickets  were  sold  for  26  cents,  the 
Commission  fixing  the  cash  fare  at  7  cents. 

[July  17,  1919.] 
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Application  for  approval  of  increased  street  railway  fares 
in  the  cities  of  Champaign  and  Urbana ;  cash  fares  increased  from 
5  cents  to  7  cents  with  the  sale  of  four  tickets  for  25  cents. 

Wilkerson,  Commissioner:  On  November  14,  1918,  the  Ur- 
bana &  Champaign  Railway,  Gas,  &  Electric  Company  filed  with 
the  Commission  its  schedule  of  rates  for  street  railway  service 
I.  P.  IT.  C.  tariff  No.  2,  in  which  it  is  proposed  to  advance  rates 
for  the  transportation  of  passengers  on  its  lines  in  Urbana  and 
Champaign,  Illinois,  and  it  is  further  proposed  in  the  said  sched- 
ule that  such  advanced  rates  become  effective  December  15,  1918. 
•Supplement  No.  1  to  said  tariff  was  later  filed,  postponing  the 
effective  date  of  such  schedule  until  the  order  of  the  Commission 
herein. 

On  December  9,  1918,  and  June  18,  1919,  ihe  Commission 
held  hearings  at  its  offices  in  Springfield.  The  time  fixed  for 
the  said  hearings  was  not  less  than  ten  days  after  the  date  of  the 
service  of  a  notice  which  fixed  the  time  when  and  a  place  where 
the  said  hearings  would  be  had.  Henry  I.  Green,  Attorney,  ap- 
peared in  behalf  of  petitioner,  and  C.  E.  Richards,  Mayor,  ap- 
peared in  behalf  of  the  city  of  Urbana  and  the  Association  of 
Commerce  of  Urbana;  the  city  of  Champaign  was  represented 
by  S.  E.  Tucker,  Mayor,  City  Commissioners  George  J.  Babb 
and  James  T.  Boland;  the  Champaign  Chamber  of  Commerce 
was  represented  by  Attorney  A.  D.  MuUiken. 

From  the  record  it  appears  petitioner  in  this  proceeding  pie- 
posed  to  increase  its  present  street  car  fare  of  5  cents  per  ride 
to  a  cash  fare  of  10  cents  per  ride,  or  four  tickets  for  25  cents. 
Petitioner  bases  its  justification  for  such  an  increase  upon  the 
substantial  increases  in  operating  expenses,  which  have  presented 
themselves  within  the  past  few  months,  and  principally  upon 
the  increase  in  trainmen's  wages  agreed  upon,  effective  as  of 
September  1,  1918,  which  wages  are  the  same  as  those  approved 
by  the  War  Labor  Board  in  the  so-called  "Galesburg  Award.'' 
Protestants  object  to  an  increase  in  fare  to  a  10-cent  basis,  but 
have  no  serious  objection  to  some  increase  provided  the  records 
of  the  company  show  such  a  necessity.  Petitioner  is  desirous 
of  eliminating  the  collection  of  cash  fares  as  far  as  possible,  and 
for  that  reason  fixed  the  cash  fare  at  10  cents,  rather  than  at 
P.U.R.1919B. 
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some  lower  amount^  olaixning  that  it  is  impracticable  to  collect 
two  coins  on  pay-as-you-enter  cars.  It  is  further  desired  to  make 
the  diiference  between  the  cash  and  ticket  fares  sufficient  to 
insure  the  purchase  of  tickets. 

Petitioner  shows  a  considerable  increase  in  operating  expenses, 
as  is  indicated  by  the  following  figures  taken  from  the  record: 


Year  ended 

October  31, 

1917. 

Year  ended 

October  31, 

1918. 

Railway  operating  revenues  . .  / , 

$146,049.68 
85,619.47 

$146,021.19 
95,079.96 

Railway  operating  expenses • .  •  • 

Net  operating  revenue  

$61,330.21 
3,699.00 

$49,941.23 

Taxes  , ,. 

5.653.80 

Net  operating  income  applicable  to  de- 
preciation and  return  on  investment  . . 

$57,631.21 

$44,287.43 

Petitioner  did  not  have  a  detailed  valuation  of  the  property 
here  involved  at  the  time  of  the  hearing.  The  Commission, 
through  its  engineering  staff,  caused  to  be  made  a  valuation 
which  was  introduced  into  the  record  as  Commission  exhibit  No. 
1.  Said  exhibit  shows  the  original  cost  new  as  $485,457,  and 
the  depreciated  cost  as  $358,526. 

The  petitioner  has  challenged  the  correctness  of  the  valuation 
made  by  the  engineers  for  the  Commission,  but,  in  view  of  the 
conclusion  which  we  have  reached  in  this  case,  it  is  unnecessary 
to  consider  in  detail  the  objections  of  the  petitioner. 

After  considering  all  the  evidence  in  this  case  bearing  upon 
the  property  of  the  petitioner  herein  involved,  its  cost  to  repro- 
duce, preliminary  and  construction  costs,  interest,  overheads, 
contingencies,  and  other  elements  of  value,  tangible  and  intangi- 
ble, including  that  attaching  to  the  property  because  it  is  now 
a  going  concern  in  successful  operation,  the  Commission  finds 
from  the  evidence  that  the  fair  amount,  including  cash  working 
capital,  materials,  and  supplies,  that  may  properly  be  used  in 
fixing  street  car  fares  to  be  charged  by  the  petitioner  in  the  opera- 
tion of  its  said  property  in  the  cities  of  Champaign  and  Urbana, 
Illinois,  is  more  than  the  sum  of  $350,000.  A  valuation  of  this 
amount  is  sufficient  to  justify  the  order  in  this  case,  and  it  is 

without  prejudice  to  the  rights  of  the  petitioner  in  any  subse- 
P.U.R.1919E. 
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quent  proceeding  before  this  Oosnmiflaion  in  which  the  value  of 
its  property  may  be  involved. 

In  addition  to  the  valuation  as  made  by  the  engineering  staff, 
there  was  also  an  estimate  made  of  normal  operating  expenses 
under  conditions  as  of  April  1,  1919.  This  normal  operating 
expense  is  shown  as  follows: 


' 

1918 
Actual  Expense. 

Estimated 

Normal 

Yearly  Expense. 

Ways  and  fttmcturea « «••.••• 

$8,811.79 

^    10,934,25 
50,771.91 

14,980.11 

$11,135 

ESquipment ..•.. • 

11,613 

Conducting  transportation .• . 

Trafll(?  

$0,050 
100 

General  and  miseeUaneous  expense 

16,850 

Total  railway  oneratinir  eznense  ........•> 

$126,248 

Taxes    •••• 

$6,500 

Total  operating  expense 

$132,748 

An  estimate  of  revenues  to  be  derived  from  proposed  schedule 
of  rates  was  also  made  by  the  engineers  for  the  Conmiission,  and 
is  here  set  forth: 

Pay  passengers,  year  ended  April  1,  1919 $2,797,105 

Less  10  per  cent  lost  traffic 279,700 

$2,517,405 

6%  cash  fares  125,870  @  10# $     12,687 

Balance  05%  tickets  2,391,535  O  4/264 149,500 


Special  car  reyenues 

Station  and  car  priyileges  . . 
Bmt  (d  track  aad  facili^es 


162,087 

250 
1,233 
9,000 


$    172,570 

From  this  it  will  be  seen  that  at  an  estimated  normal  yearly 
expense  of  $132,748,  together  with  an  estimated  revenue  of 
$172,570,  there  would  be  left  for  depreciation  and  return  on 
investment  a  sum  equal  to  $39,822,  approximately  6J  per  cent 
on  the  depreciated  cost  valuation  as  shown  by  the  Commission. 

The  Commission  finds  from  the  evidence  that  the  rates  herein- 
after authorized  are  not  more  than  are  required  to  give  to  the 
petitioner  a  fair  return  upon  the  fair  value  of  the  properly  of 
petitioner  devoted  to  the  public  use.  The  Conmiission  also  finds 
that  a  return  of  6}  per  cent,  including  depreciation,  upon  such 
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fair  value  of  the  property  devoted  to  the  public  use,  ia  not  in 
excess  of  a  fair  return. 

The  Commission  having  considered  the  evidence  adduced,  the 
arguments  of  the  respective  parties,  and  being  fully  advised  in 
the  premises,  finds  from  the  evidence  that  the  petitioner  has  jus- 
tified a  rate  of  four  tickets  for  25  cents.  The  CcHmnission  fur- 
ther finds  from  the  evidence  that  the  10-cent  cash  fare  proposed 
is  not  justified,  for  the  reason  that  such  fare  is  unduly  disa^- 
inatory  against  those  who  do  not  provide  themselves  with  tickets 
and  elect  to  pay  their  fares  upon  the  cars.  The  Commission 
finds  from  the  evidence  in  this  case  that  a  cash  fare  of  7  cents 
is  justified,  and  the  petitioner  will  be  authorized  to  charge  a 
cash  fare  of  7  cents. 


JXililNOIB  PUBLIC  tmLITIBS  OOMMISSIOir. 

CLEVELAND,  CINCINNATI,  CHICAGO,  &  ST.  LOUIS 

BAHiTtOAD 

i;. 

EAST  ST.  LOXnS  LIGHT  &  POWEB  COMPANY. 

[No.  8901.] 

Bates  —  Amendment  of  8€Siedulee  —  Applioation  to  CommiseUm. 

An  attempt  to  amend  rate  schedules  without  application  to  the 
Commission  is  invalid  under  §  33  of  the  lUinoift  Publio  Utilitiet  Gam- 
mission  Law* 

[July  22,  1919.1 

CoMPLuUNT  regarding  certain  practices  of  tbe  respondenJa; 
respondent  ordered  to  render  electric  service  in  accordance  with 
its  rates,  rules,  and  r^ulations  on  file  with  the  Commission, 

Shaw,  Commissioner:  On  February  8,  1919,  Walker  D. 
Hines,  Director  General  of  Railroads,  operating  the  Cleveland, 
Cincinnati,  Chicago,  &  St  Louis  Eailroad  and  the  Cleveland, 
Cincinnati,  Chicago,  &  St.  Louis  Railway  Company,  filed  a 
complaint  with  the  Commission,  regarding  certain  alleged  prac- 
tices of  the  East  St  Louis  Light  &  Power  Company. 

P.U.R.1919E. 
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On  May  18,  1919,  the  Oommission  entered  an  interlocutory 
order  in  the  above^ntitled  cause,  directing  the  East  St.  Louis 
Light  &  Power  Company  to  file  with  the  Commission  a  "com- 
plete schedule  of  rates  for  service  rendered  in  South  Wood  Eiver, 
Mitchell,  and  to  the  Chicago  &  Eastern  Illinois  Eailroad  Com- 
pany at  Lennox,  which  rates,  rules,  and  r^ulations  shall  be  in 
accord  with  the  conditions  under  which  service  is  at  present 
rendered  in  the  said  locations,  and  in  accord  with  the  conditions 
under  which  such  service  was  instituted  to  the  present  consum- 
ers/' 

On  May  81,  1919,  the  East  St.  Louis  Light  &  Power  Com- 
pairjr  filed  with  the  Commission  schedules  purporting  to  be  in 
compliance  with  the  above-^mentioned  order.  These  schedules 
were  revised  in  accordance  with  the  request  of  the  secretary  of  the 
Commission,  and  as  they  exist  at  present  are  in  full  compliance 
with  the  Commission's  order  of  May  18,  1919.  The  respondent 
herein,  the  East  St.  Louis  Light  &  Power  Company,  states  that 
its  intention  was  to  so  amend  these  schedules  that  they  should 
take  account  of  war  emergency  conditions  which  have  existed 
recently.  The  law  provides  a  means  by  which  such  amendment 
can  be  legally  made,  and  further  provides  that  unless  so  amend- 
ed, the  schedules  on  file  with  the  Commission  shall  be  the  only 
legal  rates  for  the  service  covered  thereby.  In  §  33  of  the  Pub- 
lic trtilities  Commission  Law  it  is  provided:  ^TEvery  public 
utility  shall  file  with  the  Commission,  and  shall  print  and  keep 
open  to  public  inspection,  schedules  showing  all  rates  and  other 
charges  and  classifications  which  are  in  force  at  the  time  for 
any  product  or  commodity  furnished  or  to  be  furnished  by  it, 
or  for  any  service  performed  by  it.''    [Laws  1913,  p.  476.] 

It  is  further  provided  in  §  36:  'TTo  public  utility  shall  in- 
crease any  rate  or  other  charge  or  so  alter  any  classification, 
contract,  practice,  rule  or  regulation  as  to  result  in  any  increase 
in  any  rate  or  other  charge,  under  any  circumstances  whatsoever, 
except  upon  a  showijog  before  the  Commission,  and  a  finding 
by  the  Conmiission,  that  such  increase  is  justified."  [Laws  1913, 
p.  478.] 

The  Commission  is  unable  to  find  that  the  respondent  herein 
has  ever  instituted  any  proceeding  for  the  amendment  of  the 
rates,  rules,  and  regulations  as  set  forth  in  the  schedule  of  rates 
filed  herein.    It  therefore  appears  that  the  schedules  above  re- 

P.U.R.1919E. 
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f  erred  to  are  the  only  legal  rates,  rules,  and  regulations  of  the 
East  St.  Louis  Light  &  Power  Company  covering  ike  senrioe 
demanded  by  the  petitioner  herein. 

The  Commission  having  considered  all  of  the  evideace,  the 
representations  and  arguments  made,  and  being  fully  advised 
in  the  premises,  finds  that  the  East  St.  Louis  Li^t  &  Power 
Company  should  forthwith  render  to  the  petitioner  herein  the 
service  demanded  under  the  rates,  rules,  and  regulations  on  file 
with  this  Commission. 

It  is  therefore  ordered  that  the  East  St  Louis  Light  &  Power 
Company  be,  and  the  same  is  hereby,  required  to  render  to  the 
petitioner,  Walker  D.  Hines,  Director  General  of  Railroads, 
operating  the  Cleveland,  Cincinnati,  Chicago,  &  St  Louis  Eail- 
road,  and  the  Cleveland,  Cincizmati,  Chicago,  &  St.  Louis  Bail- 
way  Company,  electric  service  for  the  operation  of  a  pump  at  a 
location  known  as  Lennox,  Madison  county,  Illinois,  as  request- 
ed by  the  petition,  in  accordance  with  the  rates,  rules,  and  r^a- 
lations  on  file  with  the  Commission,  providing  for  such  service; 


IlililNOIS  PUBIilO  UXaiTIBS  COMMISSION. 

BE  ILLINOIS  NOBTHEBN  XJTILITIBS  COMPANY. 
[No0.  S059,  8112,  Ck>ittolidated.l 

DepreeitMan  ^  Overheada, 

1.  Depreciation  existo  at  to  the  larger  of  the  items  ordinarily 
elaaaed  as  overhead  expense. 

Aooounting  —  Replacements. 

2.  The  practice  of  crediting  the  plant  account  upon  the  replace- 
ment of  property  with  the  amount  realized  on  the  sale  of  the  old 
equipment,  and  charging  that  account  with  the  entire  cost  of  new 
property,  is  obviously  improper. 

Valuation  —  Develojnnent  of  property  —  Records, 

8.  The  fact  that  the  amounts  actually  spent  in  the  development  of 
A  physical  operating  property  should  receive  most  serious  consider- 
ation in  a  rate  investigation  does  not  require  the  Commission  to  accept 
the  records  of  the  company  in  respect  thereto  without  questioii  and 
adjustment. 

Valuation  —  Overhead  expenses  —  Percentage, 

4.  An  allowance  of  15  per  cent  was  made  for  the  usual  overhesd 
items  in  a  valuation  for  rate  making,  this  being  held  to  be  a  reasoa- 

P.UJL1919E. 
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able,  although  conservatWe,  estimate  of  the  expense  actually  incurred, 

giviag  consideration  to  the  methods  of  inyentovy  and  yahiation  which 

were  employed. 
Valuation  —  Emergency, 

6.  Valuations  for  emergency  rate-making  purposes  must  necessarily 

he  presented  from  a  practical  standpoint. 
ValuaMion  —  Coat  o/  refiroduction  ^  Actual  ootit  —  J^videnee, 

6.  The  reproduction  cost  of  utility  property,  either  as  of  a  giyen 
date  or  representing  an  average  of  the  conditions  upon  several  dates, 
is  material  on  the  question  of  value  for  rate  making,  as  is  the  actual 
cost  of  the  property  ^t  the  date  of  its  installation. 

ValuaHon  —  iHcrohoae  —  Sale  —  Bate  nuOUng. 

7.  Values  which  may  be  reasonable  for  purchase  and  sale  may 
differ  radically  from  values  which  may  be  reasonable  for  rate  making. 

ValuaHon  —  Water  powers  —  Theories, 

8.  Neither  a  water  power  valuation  upon  the  basis  of  the  capitalized 
saving  over  the  equivalent  cost  of  steam  generated  power,  upon  the  basis 
of  the  opinions  of  residents  as  to  value,  nor  upon  the  basis  of  rentals, 
is  to  be  accepted  as  an  absolute  guide  in  ascertaining  the  rate  base. 

Valtuition  —  Water  powers  —  Actual  use. 

9.  In  valuing  water  power  for  rate  making,  the  Illinois  Commis- 
sion considered  as  used  and  useful  only  those  portions  of  water  powers 
which  were  devoted  to  actual  operation  in  the  public  service. 

Vdlualion  —  Organization  expense, 

10.  Moneys  expended  for  organization  purposes  is  a  proper  capital 
charge  in  a  valuation  for  rate  making. 

Valuation  —  JFrancMses, 

11.  An  allowance  for  franchise  cost  in  a  valuation  for  rate  making 
cannot  be  based  on  an  assumed  cost  per  inhabitant  of  the  territory 
served. 

Valuation  —  Fr^ihchises  ^  Free  service. 

12.  The  amount  to  be  allowed  as  franchise  cost  in  a  valuation  for 
rate  making  should  not  be  fixed  at  the  accumulated  amount  6f  service 
furnished  free  of  charge  in  conformity  with  the  franchise  requirements, 
where  this  amount  has  already  been  properly  charged  to  operation. 

Apportionment  —  Oimvmereial,  new  Imstness  and  general  expense  — 
I^epartments, 

13.  In  estimating  operating  expense,  a  division  of  commercial,  new 
business,  and  general  expense  upon  the  basis  of  the  gross  revenue  from 
all  departments  of  a  utility  company,  is  objectionable,  a  more  accurate 
determination  resulting  from  the  division  of  general  expenses  upon 
the  basis  of  the  salaries  paid  and  the  cost  of  materials  and  supplies 
employed  in  the  various  departments. 

Betum  —  Operating  expenses  —  Replacements, 

14.  It  is  improper  to  include  the  cost  of  replacements  in  operating 
expenses  where  a  provision  is  made  therefor  in  an  annual  depreciation 
allowance. 

P.U.R.1919E. 
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Raises  —  Favorable  location, 

DiseuBsion  of  effect  of  favorable  location  of  municipalitiet  witli 
reference  to  water  power  on  electric  rates,  p.  958. 

^        [July  26,  1919.] 

'  Intbstigation  of  proposed  advanoe  in  rates  for  electric  serv- 
ice in  Adeline,  Oregon,  Pole,  HazeHnirst,  Leaf  Eiver,  Forres- 
ton,  B^on,  Freeport,  Belvidere,  Chenung,  Capron,  Caledonia, 
Garden  Prairie^  Kirkland,  Kingston,  Harvard,  Hampshire, 
Genoa,  Popular  Grove,  Marengo,  Mt.  Morris,  Milledgeville, 
Dixon,  Amboy,  Compton,  Ashton,  Franklin  Grove,  Eldena, 
Nachusa,  Mendota,  Earlville,  Leland,  Hinckley,  Waterman, 
Somanauk,  Shabbona,  Sandwich,  Piano,  Paw  Paw,  Lee  Center, 
West  Brooklyn,  Sublette,  Shaws,  Deer  Grove,  Erie,  Lyndon, 
Walnut,  Tampico,  Prophetstown,  Ohio,  Geneseo,  Morrison,  Ster- 
ling, and  Fulton,  stated  in  rate  schedule  I.  P.  XT.  C.  2  of  the 
Illinois  Northern  Utilities  Company,  and  proposed  advance  of 
rates  for  electric  power  service  in  Eock  Falls,  county  of  White- 
side, stated  in  rate  schedule  I.  P.  U.  C,  2  of  the  Illinois  North- 
ern Utilities  Company;  proposed  schedules  permanently  suspend- 
ed and  rates  specified  by  the  Commission  authorized. 

Shaw,  Commissioner:  On  April  25,  1918,  the  Illinois  North- 
em  Utilities  Company  filed  with  the  Commission  rate  schedules 
I.  P.  U.  C.  2,  in  which  it  is  proposed  to  advance  the  rates  for 
electric  service  in^Adeline,  Oregon,  Pole,  Hazelhurst,  Leaf  River, 
Forreston,  Byron,  Freeport,  Belvidere,  Chenung,  Capron,  Gale? 
donia.  Garden  Prairie,  Kirkland,  Kingston,  Harvard,  Hamp- 
shire, Genoa,  Poplar  Grove,  Marengo,  Mt  Morris,  Milledge- 
ville, Dixon,  Amboy,  Compton,  Ashton,  Franklin  Grove,  Eldena, 
Nachusa,  Mendota,  Earlville,  Leland,  Hinckley,  Waterman, 
Somanauk,  Shabbona,  Sandwich,  Piano,  Paw  Paw,  Lee  Center, 
West  Brooklyn,  Sublette,  Shaws,  Deer  Grove,  Erie,  Lyndon, 
Walnut,  Tampico,  Prophetstown,  Ohio,  Geneseo,  Morrison, 
Sterling,  Fulton;  and  it  is  further  proposed  in  the  said  schedules 
that  such  advanced  rates  shall  become  effective  June  1, 1918.  On 
April  29,  1918,  the  Commission  entered  an  order  in  this  cause 
suspending  the  aforesaid  proposed  advanced  rates  until  Sep- 
tember 28,  1918,  and  subsequently .  has  entered  further  orders 
extending  the  periods  of  suspension.    June  18,  1918,  the  Com- 

P.U.R.1919E. 
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misaion  entered  its  order  authorizixig  electric  rates  in  the  fore- 
going municipalities  to  be  increased  in  certain  specified  amounts, 
but  providing  that  no  lighting  rate  should  be  increased  by 
more  than  1  cent  per  kilowatt  hour.  On  October  11,  1918,  the 
city  of  Mendota  by  B.  Harry  Reck,  its  attorney,  filed  with 
the  Commission  objections  to  the  proposed  advance  of  rates, 
alleging  that  the  same  is  not  necessary  to  afford  the  said  utility 
a  fair  and  adequate  return  upon  its  investment;  that  it  is  un- 
fair and  unjust  to  allow  the  petitioner  to  secure  advance  of  rates, 
based  upon  abnormal  prices  whidbi  are  temporarily  due  to  war 
conditions;  that  the  city  of  Mendota  has  not  sufficient  funds 
with  which  to  hire  engineers  to  investigate  this  matter ;  that  the 
city  of  Princeton,  which  is  located  22  miles  from  Mendota  and 
under  similar  conditions  has  a  municipally  owned  power  plant 
which  is  now  selling  light  and  power  to  the  inhabitants  at  a 
rate  of  from  6  to  10  cents  per  kilowatt  hour  and  a  minimum 
bill  of  50  cents;  and  that  the  said  plant  has  paid  interest  on  the 
investment  and  bonds  as  they  mature  and  accumulated  a  sur- 
plus of  $8,707.73;  and  that  the  rates  in  Mendota  should  not 
exceed  those  in  Princeton, — ^in  support  of  which  contention, 
there  is  attached  a  report  of  the  operations  of  the  said  plants  Ob- 
jections to  this  reply  were  filed  by  the  Illinois  Northern  Utili- 
ties Company  and  »  rejoinder  filed  by  the  city  of  Mendota. 

On  May  4,  1918,  the  Illinois  Northern  Utilities  Company 
filed  with  the  Commission  rate  schedule  L  P.  U.  C.  2,  in  which 
it  is  proposed  to  advance  the  rates  for  electric  power  in  the 
city  of  Kock  Falls,  county  of  Whiteside ;  and  it  is  further  pro- 
posed in  the  said  schedule  that  such  advanced  rates  become 
effective  June  4,  1918.  On  May  13,  1918,  the  Commission 
entered  an  order  suspending  the  aforesaid  proposed  advanced 
rates  until  October  1,  1918,  and  subsequently  has  issued  orders 
extending  the  periods  of  suspension.  It  was  agreed  at  a  hearing 
held  in  the  matter  of  the  rates  in  Bock  Falls  on  June  13,  1918, 
that  the  issues  of  this  proceeding  should  be  consolidated  with 
those  in  case  8059. 

Hearings  in  this  cause  were  held  at  the  offices  of  the  Com- 
mission in  Springfield  on  May  20,  1918;  August  19,  1918; 
September  9,  1918 ;  November  22,  1918 ;  November  23,  1918 ; 

December  6,  1918;  December  7,  1918;  December  30,  1918,  and 
P.U.R.1919B. 
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December  31,  1918.  At  these  hearings  Ralph  D.  Stevenson, 
attorney,  appeared  representing  the  Illinois  Northern  Utilities 
Company,  the  petitioner,  and  P.  H,  Ward  appeared  represent- 
ing the  city  of  Sterling.  Martin  0.  Keller  appeared,  repre- 
senting the  city  of  Dixon  and  the  villages  of  Ashton,  Franklin 
Grove,  Ohio,  Walnut,  and  Paw  Paw;  A.  H.  Manns  appeared, 
representing  the  city  of  Freeport;  J.  0.  Seyster  appeared,  rep- 
resenting the  village  of  Or^on;  B.  Harry  Beck  appeared,  rep- 
resenting the  city  of  Mendota ;  S.  H.  Sberwin  appeared,  repre- 
senting the  village  of  Shabbona ;  J.  M.  Huff  appeared,  represent- 
ing the  city  of  Belvidere;  and  S.  L.  Odegarde  appeared,  repre- 
senting the  cities  of  Freeport  and  Sterling.  At  these  hearings 
testimony  was  introduced  on  behalf  of  the  petitioner  as  to  the 
value  of  its  property,  its  operating  expenses,  and  revenues. 

The  Commission  caused  an  investigation  to  be  made  by  its 
engineering  and  accounting  staffs  as  to  the  costs  of  the  property, 
the  expenses  and  revenues,  and  the  results  of  these  investigations 
were  embodied  in  the  reports  which  appear  in  the  record.  The 
record  in  this  case  is  very  voluminous,  covering  several  days 
of  examination  and  cross-examination  of  the  various  witnesses. 

The  Illinois  Northern  Utilities  Company  is  a  corporation  en- 
gaged in  the  furnishing  of  electric,  gas,  heating,  and  street  rail- 
way service  in  the  northern  part  of  the  state  of  Illinois.  The 
company  serves  the  communities  involved  in  this  proceeding 
with  electricity,  and  in  addition  furnishes  gas  service  in  Morri- 
son, Sterling,  Rock  Falls,  De  Kalb,  Sycamore,  Dixon,  Mendota, 
Belvidere,  and  Geneseo,  heating  service  in  Belvidere,  and  street 
railway  service  in  Freeport.  In  addition  to  these  services,  elec- 
tric and  heating  service  is  rendered  in  the  company's  district 
"F,"  which  is  not  involved  in  this  proceeding  and  will  therefore 
not  be  discussed.  This  property  was  organized  principally 
through  the  purchase  of  utilities  already  operating  in  the  com- 
munities served,  and  further  by  the  extension  of  the  company's 
system  into  new  territory  in  the  immediate  vicinity  of  these 
towns.  The  electric  utility  is  operated  principally  by  means 
of  transmission  lines  interconnecting  the  various  communities, 
although  the  cities  of  Geneseo  and  Fulton  are  interconnected 
by  transmission  lines  with  other  operating  properties  of  the  com- 
pany. 

P.U.R.1919E. 
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The  electric  property  involved  in  this  proceeding  naturally 
divides  itself  into  certain  operating  districts  which  are  not  in- 
terconnected. These  districts  are  as  follows:  The  Dixon-Ster- 
ling-Freeport  district,  the  Belvidere  district,  and  the  isolated 
properties  of  Qeneseo  and  Fulton.  These  various  districts  and 
properties  are  operated  to  all  intents  and  purposes  as  separate 
units,  although  the  executive  and  general  offices  are  combined 
and  the  entire  utility'  business  of  the  company  administered 
from  one  general  office  located  at  Dixon. 

VaJvs  of  the  Physical  Property. 

Evidence  was  introduced  in  this  proceeding  as  to  the  value 
of  the  property  of  the  petitioner,  and  for  the  purpose  of  con- 
sideration in  this  opinion  this  property  will  be  considered  un- 
der certain  classified  headings. 

Two  engineering  valuations  show  the  costs  of  the  physical 
electric  utility  property  of  the  Illinois  Northern  Utilities  Com- 
pany. One  valuation  was  introduced ,  by  Walker  of  the  firm 
of  Walker  &  Cressler,  consulting  engineers,  appearing  as  wit- 
nesses for  the  petitioner.  This  valuation  was  prepared  as  of 
December  31,  1915,  and  as  introduced  in  this  proceeding  covers 
the  electrical  property  of  the  Dlinois  Northern  Utilities  Com- 
pany outside  of  the  property  in  the  company's  district  "F." 
The  Walker  valuation  covers  other  items  than  physical  prop- 
erty, which  will  be  discussed  later. 

Supplementing  the  Walker  valuation,  there  was  introduced  a 
statement  of  the  increases  in  the  company's  plant  and  equip- 
ment account  as  shown  by  its  books  from  December  31,  1915 
(the  date  of  the  appraisal),  to  March  31,  1918.  There  is  pre- 
sented in  table  I.  the  Walker  valuation  of  physical  property, 
which  has  been  reclassified  in  order  that  a  more  ready  com- 
parison might  be  made  with  other  valuations  presented  in  this 
proceeding.  This  reclassification  may  not  be  exact  as  to  the 
amounts  shown  for  the  various  classes  of  property  due  to  dif- 
ferences which  may  exist  in  the  definition  of  these  classes. 
However,  these  differences  will  be  of  small  amount  and  will 
not  affect  the  total.  There  is  also  shown  in  this  table  the 
additions  to  the  property  from  December  81,  1915,  to  March 
31,  1918,  similarly  classified,  and  the  last  two  columns  show 

P.U.K.1919E. 
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the  Walker  valuation  brought  up  to  March  31,  1918,  by  this 
means.  This  table  excludes  from  consideration  items  presented 
in  the  Walker  valuation  covering  organization,  values  of  water 
power  rights  and  franchises.  Between  the  dates  of  December 
31,  1918,  and  March  31,  1918,  extensive  improvements  to  the 
property  were  made,  consisting  principally  of  production  equip- 
ment, transmission  system,  and  distribution  system  additions. 
These  additions  undoubtedly  rendered  certain  property  nonop- 
crating,  more  particularly  certain  generating  stations,  land, 
and  buildings.  This  fact  has  been  given  no  consideration  in  the 
preparation  of  this  statement,  and  upon  the  theory  used  by  Walk- 
er would  probably  make  no  difference  in  the  classification. 

The  Walker  valuation  was  prepared  upon  a  reproduction 
basis,  using  average  prices  over  a  period  of  years  immediately 
prior  to  the  date  of  valuation.  It  assumes  that  the  property 
would  be  built  under  contract,  and  it  contains  a  certain  amount 
not  specified  for  contractors'  profit.  There  is  included  with 
the  detailed  utiit  prices  an  amount  based  upon  percentages  rang- 
ing from  10  to  15  per  cent  of  the  labor  and  material  costs,  which 
is  intended  to  cover  organization,  engineering,  and  incidentals; 
and,  according  to  testimony,  this  amount  further  gives  consid- 
eration to  certain  contractor's  profits.  The  amount  shown  by 
this  table  for  overhead  is  the  amount  shown  applied  to  the 
valuation  after  the  application  of  these  unit  prices,  and  is  there- 
fore in  addition  to  the  amounts  previously  mentioned.  It  does 
not  agree  with  the  amount  shown  in  the  detail  pages  of  the 
valuation,  which  is  $485,088.  It  is  assumed,  however,  that  this 
is  a  clerical  error,  and  that  the  figure  appearing  in  the  sum- 
mary is  correct. 

[1]  The  record  shows  further  details  regarding  the  methods 
of  preparation  of  this  valuation  which  need  not  be  discussed 
further  for  the  purposes  of  this  proceeding.  Walker  has  not 
depreciated  his  overhead  items.  If  these  items  were  depre- 
ciated at  the  rate  prevailing  for  the  remainder  of  the  valua- 
tion, it  would  make  a  difference  in  the  total  value  found  of 
some  $47,000,  thus  making  the  total  approximately  $3,560,000. 
It  must  be  apparent  that  with  regard  to  the  larger  of  the 
items  ordinarily  classed  as  overhead  expense,  such  a  deprecia- 
tion exists.     The  percentages  previously  mentioned  appearing 

P.U.R.1919E. 
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in  the  body  of  the  appraisal  and  covering  organization,  en- 
gineering, and  incidentals,  have  been  depreciated.  It  would 
appear  that  at  least  a  portion  of  the  items  appearing  with  the 
unit  costs  are  of  a  character  which  would  be  classified  by  most 
appraisers  ad  overhead  items.  It  is  •impracticable  due  to  the 
volume  of  the  appraisal,  to  determine  the  amount  of  this  organ- 
ization, engineering,  and  incidental  expense,  whidi  is  included 
with  these  unit  prices,  but  it  would  appear  that  if  it  were  com- 
bined with  the  general  overhead  expense  it  would  be  equivalent 
to  a  percentage  upon  the  entire  material  and  labor  prices  in- 
cluding land  of  between  25  and  30  per  cent. 

The  valuation  includes  as  operating  property  some  items 
regarding  which  considerable  question  must  be  raised.  As  an 
instance  there  is  included  under  water  wheels  and  turbines  the 
costs  of  certain  water  turbines  erected  in  1877  with  their  8haf^ 
ing  and  gearing,  which  are  not  in  operating  condition.  The 
total  of  this  particular  item  amounts  to  $4,003  cost  new  and 
$1,753  present  value.  This  particular  titem  is  cited  as  illus- 
trating certain  principles  which  have  been  followed  in  the 
valuation  of  the  property  by  this  witness. 

[2]  The  additions  shown  by  the  books  of  the  company  as 
made  between  the  date  of  the  Walker  valuation  and  March  31, 
1918,  purport  to  represent  the  actual  moneys  expended  by  the 
company  in  the  installation  of  additional  property  and  in  better- 
ments to  the  property  existing  at  the  prior  date.  It  is  certain 
that  if  accounting  records  were  kept  accurately  in  accordance 
with  recognized  proper  accounting  practice,  a  statement  of 
this  nature  would  be  very  convincing  as  representative  of  the 
actual  dollars  expended  in  additional  property.  In  this  case, 
however,  it  appears  certain  that  the  accounting  records  of  the 
purchaser  have  not  been  so  kept.  The  investigation  made  by 
the  Commission's  accounting  staff,  which  is  a  part  of  the  record 
in  this  proceeding  covering  this  general  period,  throws  con- 
siderable light  upon  the  accounting  practices  and  methods.  Dur- 
ing this  period  considerable  amounts  of  property  were  displaced, 
due  to  the  construction  of  units  more  adaptable  to  the  operating 
plan  of  the  petitioner.  The  accounting  report  above  referred 
to  calls  attention  to  these  discrepancies,  which  appear,  however, 

to  have  occurred  more  particularly  in  the  years  1912,  1913,  and 
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1914,  From  tfiis  report  it  appears  that  during  this  entire  period 
the  policy  followed  in  the  case  of  replacements  of  property  was 
to  credit  the  plant  account  with  the  amount  realized  from  the 
sale  of  the  old  equipment,  and  charge  plant  account  with  the 
entire  cost  of  the  new  property.  This  method  is  obviously  im- 
proper and  misleading,  and  if  followed  systematically  over  a 
period  of  years  would  result  in  a  plant  account  which  would  not 
reflect  the  cost  of  the  property  actually  giving  service.  The 
amount  of  the  error  would  of  course  depend  entirely  upon  the 
extent  to  which  replacements  had  been  made,  which  in  this  case 
appears  to  have  been  very  substantiaL 

[8]  The  engineering  stafiF  of  the  Commission  presents  its 
estimate  as  to  the  amount  of  property  installed  by  the  petitioner 
between  December  81,  1916,  and  July  1,  1918,  The  amount  of 
this  estimate  is  $553,859  cost  new,  and  compares  with  the  amount 
of  additions  shown  by  the  petitioner's  books  in  the  above  table 
of  $738,271.  Judging  by  the  accounting  methods  followed  a 
difference  of  this  amount  is  not  surprising.  The  Commission  is 
strongly  of  the  belief  that  amoimts  actually  spent  in  the  actual 
development  of  a  physical  operating  property  are  entitled  to 
the  most  serious  consideration  when  the  rates  for  that  property 
are  under  investigation.  This  attitude,  however,  does  not  con- 
template, as  the  petitioner  appears  to  assume,  that  the  record 
of  a  company  which  in  their  development  have  involved  prac- 
tices which  do  not  give  consideration  to  replacements  in  a  proper 
manner,  should  be  accepted  without  question  and  adjustment 

The  valuation  of  the  engineering  st&ff  was  prepared  upon  an 
original  cost  basis.  The  press  of  work  before  the  Commission, 
and  the  pleas  of  the  petitioner  for  early  consideration  of  its 
case,  would  not  permit  of  the  time  necessary  for  a  study  and 
examination  in  detail.  The  engineering  staff  inspected  the  prop- 
erly in  general,  and  compared  the  items  found  with  those  shown 
in  the  Walker  valuation,  making  the  necessary  additions  thereto 
and  subtractions  therefrom  in  order  to  bring  the  inventory  into 
conformity  with  the  property  at  present  existing.  Since  some 
property  had  been  constructed  since  the  date  of  the  Walker 
valuation,  considerable  additions  were  necessary  in  order  to 
complete  the  inventory  and  bring  it  up  to  date.    In  performing 

this  woi*  the  company's  records  were  consulted,  including  rec- 
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ords  of  plant  and  records  of  costs  as  disclosed  by  vouchers  of 
amounts  paid.  The  unit  prices  of  the  valuation  were  not  ap- 
plied to  the  items  of  property  in  detail,  but  were  applied  to  the 
large  units  of  property,  and  these  unit  prices  give  consideration 
to  the  accessories  and  smaller  details  which  necessarily  are  asso- 
ciated in  order  to  make  a  complete  operating  system.  The 
method  followed  was  in  general  conformity  with  the  methods 
followed  in  other  cases  under  similar  circumstances. 

The  valuation  of  the  physical  property  as  prepared  by  the 
engineering  staff  is  shown  in  table  II.  in  comparison  with  the 
Walker  valuation  plus  additions  as  above  set  forth. 

TABLE  IL 

Comparison  of  Walker  Valuation,  Plus  Additions  to  Date, 

With  Engineering  Staff  Valuation. 


Walker,  Plus  Additions. 

Engineering  Staff. 

ClaBflification. 

Cost  New. 

Present 
Valua 

Original 
Cost  New. 

Doareciated 
Cost 

Land  (excl.  water  pow- 
er land ) 

$118,528 
464,271 
912,850 
828,997 
813,323 
123,362 

183,210 

33,260 

8,000 

$118,528 
372,141 
808,962 
776,729 
732,764 
120,416 

151,533 

26,929 

3,000 

$73,136 
262,578 
626,600 
762,265 
439.964 
65,400 

153,825 
60,000 

$73,136 

Buildings 

196,835 

Production  equipment  . 
Transmission  system  . . 
IXstribution  system  ... 
Services  

419.940 

609,755 

869,988 

42,980 

Consumers'       premises 
equipment 

117,982 

General  equipment 

Cost  of  plant  purchased 

39,000 

Subtotal 

$8,470,801 
464,517 

$3410,002 
464,617 

$2383,768 
350,066 

$1,869,616 

Overhead  •. 

280,442 

Subtotal 

$3^)26,318 

38,451 

4,700 

$3,664,519 

38,451 

3,050 

$2,683,833 

30,000 

113,750 

$2,150,058 

Materials  and  supplies 
Nonoperating  property 

30,000 
78.681 

Totel 

$3,968,469 

$3,606,920 

$2,827,683 

$2,268,680 

The  valuations  are  not  comparable,  due  to  the  fact  that  the 
Walker  valuation  represents  a  reproduction  cost  under  condi- 
tions prevailing  in  1915,  while  the  valuation  of  the  engineering 
gtafiF  represents  an  estimate  of  the  amounts  originally  expended 
for  the  property  at  the  time  and  under  the  conditions  of  its 
installation.  The  larger  of  these  properties  were  not  constructed 
by  the  Illinois  Northern  Utilities  Company,  but  by  predecessors 
under  conditions  which  are  quite  different  from  those  which 
would  prevail  had  the  present  petitioner  done  the  work.  Much 
P.U.R.1919E. 
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of  this  property  was  constructed  prior  to  the  time  that  the  lUinois 
ITorihem  Utilities  Company  acquired  it.  While  tiiose  condi- 
tions are  not  apparent  at  the  present  time,  still  conditions  in 
other  parts  of  the  state  wherein  properties  have  been  constructed 
and  are  being  constructed  by  smaller  operating  utilities  were 
within  the  knowledge  of  the  engineering  staff  of  the  Commission, 
and  the  methods  used  by  the  smaller  utilities,  the  standards  of 
construction  developed,  and  the  general  methods  of  construction 
are  known.  The  records  of  the  petitioner  were  consulted  in  so 
far  as  they  would  throw  light  upon  the  additions  to  the  properly 
made  since  its  operation  was  undertaken  by  the  Illinois  !N'orthem 
Utilities  Company. 

[4]  It  appears  from  the  record  that  the  valuation  by  the 
engineering  staff  was  prepared  upon  a  conservative  basis.  The 
very  evident  intent  of  the  engineering  staff  was  to  arrive  at 
an  amount  which  would  be  dictated  by  conservative  judgment 
rather  than  at  an  amount  which  would  assume  an  extravagant 
expenditure  of  labor  or  unusual  contingencies.  There  is  includ- 
ed an  amount  of  15  per  cent  for  the  usual  overhead  items,  which, 
from  testimony  presented  in  this  and  other  cases,  appears  to 
be  a  reasonable  although  conservative  estimate  of  expense  actu- 
ally incurred,  giving  consideration  to  the  methods  of  inventory 
and  valuation  which  were  employed. 

[6]  It  must  be  borne  in  mind  that  this  action  was  brought 
as  an  emergency  action  before  the  Commission,  upon  the  plea 
that  the  utility  was  in  dire  need  of  financial  assistance  to  meet 
its  expenses  and  maintain  the  integrity  of  its  investment.  The 
valuations  presented  under  these  conditions  must  necessarily, 
from  a  practical  standpoint,  be  such  as  will  meet  the  conditions 
in  the  most  effective  manner.  The  Walker  valuation  was  pre- 
pared in  1915.  Since  that  time  many  extensive  developments 
have  taken  place  which  have  involved  radical  changes  in  the 
methods  of  generation,  transmission,  and  distribution  of  elec- 
trical energy  in  this  territory.  These  changes  have  involved  the 
displacement,  for  the  purpose  of  useful  operation,  of  large  items 
of  equipment  which  were  included  in  the  Walker  valuation  at 
the  date  that  it  was  made,  as  representing  the  additional  amounts 
expended  upon  the  property,  and  we  have  the  records  of  the 

P.U.R.1919E. 
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petitioner  which  obTiously  do  not  consider  many  elements  which 
good  accounting  practice  wonld  dictate. 

[6]  As  to  the  reprodntcion  theory  employed  in  the  Walker 
valuation,  the  Commission  has  expressed  itself  in  other  cases, 
notably  Springfield  v.  Springfield  Gas  &  E.  Co.  P.U.E.1916C, 
281 ;  Lincoln  v.  Lincoln  Water  &  Light  Co.  4  111.  P.  U.  C.  113, 
P.U.R.1917B,  1,  and  Piercy  v.  Citizens  Gas  Electric  &  Heat- 
ing Co.  I.  P.  U.  C.  Reports  Vol.  6,  p.  340.  The  reproduction 
cost  of  the  property,  either  as  of  a  given  date  or  representing 
an  average  of  the  conditions  upon  several  dates,  is  a  line  of 
evidence  very  properly  to  be  considered  in  determining  a  value 
for  rate-making  purposes.  The  actual  cost  of  the  property 
at  the  dates  of  its  installation  is  also  a  vital  element  contributing 
to  a  reasonable  judgment  as  to  this  value. 

There  was  also  presented  in  this  proceeding  testimony  as  to 
the  amount  paid  for  the  properties  which  were  acquired  by  the 
Illinois  Northern  Utilities  Company,  and  which  formed  a  nucle- 
us for  the  present  system.  It  appears  that  these  transactions 
were  consummated  through  the  exchange  of  securities  and  cash. 
At  the  time  of  the  purchase  of  the  properties  the  purchasers 
bad  valuations  prepared  by  a  firm  of  consulting  engineers,  de- 
termined the  net  earnings  of  the  property,  examined  the  prop- 
erties and  their  possibilities  for  development,  and,  after  con- 
sidering all  of  these  facts,  arrived  at  an  agreement  with  the 
former  owners  as  to  the  price  to  be  paid.  It  does  not  appear 
that  any  one  of  these  arrangements  formed  a  conclusive  de- 
termination as  to  the  purchase  price.  The  record  indicates  that 
the  properties  were  purchased  upon  a  basis  of  between  7  and  8 
per  cent  return  upon  the  purchase  price,  without  giving  con- 
sideration to  depreciation,  except  as  it  might  have  been  reflected 
through  the  maintenance  accounts  of  the  former  owners.  In  most 
oases  this  reflection  of  depreciation  in  maintenance  would  have 
represented  only  a  small  proportion  of  the  actual  accruing  de- 
preciation. If  large  replacements  had  been  made  during  the 
immediate  preceding  years,  depreciation  might  have  been  more 
fully  reflected ;  but  it  is  improbable  that  such  replacements  were 
made,  since  the  seller,  having  in  mind  the  transfer  of  the 
property,  would  scarcely  undertake  the  expenditure  of  large 
amounts  to  replace  worn-out  items  of  equipment.    If  we  were  to 
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deduct  depreciation  at  a  rate  of  8^  per  cent,  considering  the 
nature  of  utilities  purchased,  it  would  appear  that  the  prop- 
erties were  purchased  upon  an  earning  basis  of  between  3|  and 
4i  per  cent  of  the  purchase  price.  Purchases  made  at  these 
figures  must  necessarily  have  given  a  great  deal  of  consideration 
to  the  possibilities  for  future  development  of  the  property,  and 
have  reflected  items  in  very  large  amounts  other  than  the  physical 
property  involved. 

In  connection  with  the  consideration  of  the  weight  to  be 
given  to  these  amounts  paid  by  the  Illinois  Northern  Utilities 
Company  for  its  nucleus  properties,  we  must  also  give  some  con- 
sideration to  the  fact  that  at  the  time  of  their  purchase  between 
the  years  1910  and  1912,  the  economio  status  of  public  utilities 
had  been  thoroughly  discussed.  Regulatory  Commissions  were 
exercising  jurisdiction  in  the  majority  of  the  states  in  the 
Union,  and  Hirough  their  orders  and  findings  had  expressed 
themselves  very  definitely  as  to  the  fundamental  elements  which 
should  receive  consideration  in  determining  the  earnings  of 
public  utilities.  The  purchasers  of  these  properties  were  busi- 
ness men  of  reputation  who  were  engaged  in  the  operation  of 
other  public  utilities  at  that  time.  They  must  have  been  con- 
versant with  the  state  of  the  public  mind  and  the  rulings  of  the 
courts  and  Commissions. 

The  petitioner  introduced  evidence  as  to  the  policies  which 
had  been  pursued  by  it  in  the  development  of  this  property. 
It  appears  that  as  a  result  of  its  entry  into  this  field  many 
communities  have  received  service  of  superior  character  to  that 
previously  received,  and  many  communities  which  previously 
had  been  without  service  were  supplied.  It  is  true  that  develop- 
ments of  a  similar  character  were  taking  place  throughout  the 
country,  and  that  these  communities  had  a  right  to  expect  that 
they  would  receive  the  opportunities  which  had  been  generally 
afforded  elsewhere.  It  is  likewise  true  that  the  petitioner,  in 
entering  upon  this  project,  displayed  initiative,  and,  along  with 
its  desire  to  make  money  from  its  business,  evidenced  a  desire 
to  improve  the  service  and  afford  the  citizens  of  those  com- 
munities the  advantages  which  science  had  made  possible. 

The  rates  which  were  in  effect  prior  to  the  entry  of  the 
petitioner  into  this  field  were  in  general  higher  than  those  at 
P.U.R.1919E.  60 
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present  prevailing.  This  is  evidenced  by  the  rates  stated  in 
franchises  which  were  given  to  the  predecessor  oompanies.  Those 
franchise  rates  in  some  cases  were  as  high  as  17  cents  per 
kilowatt  hour,  and  in  no  cases  were  below  14^  cents  per  kilowatt 
hour  gross.  These  latter  rates  generally  prevailed  in  those  com- 
munities in  which  the  present  petitioner  secured  franchises  sub- 
sequent to  the  purchase  of  its  initial  properties. 

There  is  presented  in  table  III.  a  statement  of  the  amounts 
expended  by  the  petitioner  as  set  forth  in  its  brief,  based  upon 
testimony  introduced  by  witnesses  Monroe,  McOormick,  Ghilick, 
and  Jacobson. 

TABLE  III. 

Actual  inyestment  in  original  group  of  electric 
properties  (see  exhibits  Gulidc'a  "1"  Jacob- 
son's   "H")     $1,710,901.91 

Cost  of  properties  purchased  subsequent  to  May  1, 
1912  ( Jacobson's  exhibit  **11'')    249,331.88 

Actual  investment  electric  property  at  Freeport 

(McCormick's  exhibit  "1" )    798,000.00 

Expenditures  May  1,  1912,  to  August  31,  1918,  for 
construction  of  extensions,  additions,  and  bet- 
terments      2,427,095.44 

Total  $6486,829.28 

Deductions: 

On  account  of  credits  ( Jacobson's  exhibit  "9")    . .        $12,035.34 

To  correct  duplication  on  account  of  fact  that 

$227,156.68  included  in  figure  of  $798,000    (on 

account  of  Freeport  acquisition)    representing 

indebtedness   incurred   for   extensions   and    ad- 
ditions and  cancelled  at  time  of  consolidation 

is  included  in  the  $2»427,095.44  of  expenditures 

for  additions,  extensions,  and  improvements  to 

these  properties,  deduct   $227,156.68     239,192.02 

$4,946,137.21 

In  the  preparation  of  these  statements  it  has  been  necessary 
to  make  segregations  between  electric  and  street  railway  prop- 
erties, and  electric,  gas,  and  heating  properties  which  were  pur- 
chased in  joint  operation.  These  segregations  were  made  by 
witnesses  for  the  petitioner  upon  the  basis  of  their  opinion  as 
to  property  values,  and  are  not  based  upon  physical  inventories. 
As  an  illustration,  the  record  shows  that,  in  certain  cases  where 
heating  properties  were  required,  no  amount  of  the  purchase 
price  was  considered  as  applicable  to  them.  The  company  stated 
that  these  were  not  regarded  as  of  any  value  from  the  stand- 
point of  the  purchase.     It  is  obvious  that>  in  so  far  as  con- 
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siderations  of  that  nature  have  affected  the  s^regation,  they 
have  been  improperly  made,  with  the  result  that  the  other  utility 
properties  are  called  upon  to  carry  the  burden  of  physical  prop- 
erty not  properly  assignable  to  their  particular  services. 

[7]  The  Commission  in  other  cases  has  called  attention  to  the 
fact  that  values  which  may  be  reaspnable  for  purchase  and  sale 
purposes  may  differ  radically  from  values  which  may  be  reason- 
able for  purposes  of  rate  determination.  Cf.  Re  Stark  County 
Power  Co.  P.U.E.1918A,  224.  In  that  case  the  factors  in- 
fluencing a  reasonable  purchase  price  were  discussed  and  appear 
to  have  particular  application  to  the  testimony  of  these  witnesses 
in  the  present  proceeding.  The  testimony  of  these  witnesses  of 
course  gives  consideration  to  all  water  rights. 

VaXue  of  Water  Power  Rights. 

[8]  The  Illinois  Northern  Utilities  Company  ovms  and  op- 
erates certain  water  powers  located  principally  upon  the  Hook 
river.  In  the  above  tables  the  value  of  those  water  powers  has 
been  given  no  consideration.  Evidence  was  submitted  as  to  the 
value  of  those  powers  upon  several  different  theories.  The  water 
powers  were  valued  upon  the  basis  of  the  capitalized  saving  over 
the  equivalent  cost  of  the  steam-generated  power.  They  were 
valued  upon  the  basis  of  the  opinions  of  residents  of  this  general 
territory  who  were  familiar  with  them,  not  from  a  technical 
standpoint,  but  from  the  standpoint  of  their  knowledge  as  to 
transactions  during  their  acquaintance  with  the  property.  They 
were  valued  upon  the  basis  of  the  rentals  received  for  certain 
water  power  rights  which  are  leased  by  the  Illinois  Northern 
Utilities  Company.  The  Commission  is  of  the  opinion  that  no 
one  of  these  methods  of  water  power  valuation  may  be  accepted 
as  an  absolute  guide.  From  a  theoretical  standpoint,  the  capital- 
ized savings  effected  by  water  power  presents  a  solution,  and  a 
value  so  determined  expresses  the  value  of  the  water  power  in 
economic  terms,  since  it  is  a  measure  of  the  results  which  the 
power  can  produce.  However,  as  a  measure  of  the  value  of 
power  for  rate-making  purposes  such  an  amount  must  be  re- 
garded as  a  maximum.  It  is  obvious  that  the  powers  can  be 
worth  no  more  than  would  enable  them  to  compete  with  other 

sources  of  power  in  an  unrestricted  market  It  is  likewise  true 
P.U.R.1919E. 
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that  the  settlement  of  these  oommunities,  the  upbuilding  of  the 
cities,  and  the  location  of  manufacturing  interests,  have  been 
largely  predicated  upon  the  existence  of  thete  powers  in  their 
particular  locations,  with  the  promise  which  'Aey  give  of  abun- 
dant service  at  cheaper  costs  than  power  couldii©  otlierwise  manu- 
factured. It  would  then  be  obviously  unfair  for  any  group  of 
individuals  or  corporate  interests  to  assume  that  they  alone 
should  receive  the  savings  eflFected  by  these  water  powers.  The 
Commission  has  discussed  liis  question  of  the  values  of  water 
rights  in  Re  Montgomery  Hydroelectric  Co.  P.U.K.1917C,  224, 
and  will  be  governed  by  the  principles  there  enunciated. 

Upon  the  basis  of  a  comparative  cost  of  steam-generated  power, 
the  engineering  staff  prepared  an  estimate  that  the  water  powers 
represented  a  capitalized  saving  of  $316,310.  This  estimate 
omitted  from  consideration  the  Oregon  power,  which  was  re- 
habilitated subsequent  to  the  preparation  of  this  estimate,  and 
includes  the  Freeport  power  through  an  error,  since  this  power 
is  leased,  and  not  owned,  by  the  petitioner.  Witnesses  for  the 
petitioner  prepared  similar  statements  giving  consideration  to 
the  power  which,  in  their  opinion,  is  available  from  the  re- 
habilitated plant  at  Oregon,  arriving  at  a  total  of  $662,110. 
Both  of  these  estimates  give  consideration  only  to  the  developed 
power  utilized  by  the  Illinois  Northern  Utilities  Company. 

Other  estimates  of  the  value  of  the  power  were  submitted  by 
witnesses  for  the  petitioner.  It  appears  that  a  prior  valuation 
of  the  property  made  in  February,  1912,  placed  values  upon 
these  powers  as  follows: 

Oregon    $500,000 

Dixon    683,000 

Lower   Sterling    74,850 

The  details  of  this  valuation  do  not  appear  in  tihe  record. 

Another  valuation  of  powers  by  witness  Walker  is  based  upon 
the  rental  paid  by  the  petitioner  for  the  Upper  Sterling  power, 
which  receives  its  head  from  the  United  States  government  dam. 
The  lease  provides  for  a  yearly  rental  of  $33,000,  from  which 
$8,500  is  deducted  annually  to  amortize  property  of  the  lessor, 
thus  leaving  a  net  rental  of  $29,500.  Walker,  in  his  estimate 
of  value,  capitalizes  this  amount  upon  a  5  per  cent  basis,  and 
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000.  It  appears,  however,  that  the  lease  covers  more  than  the 
bare  water  rental,  since  the  lessor  owns  considerable  tangible 
property,  and  it  would  also  seem  that  6  per  cent  is  far  too  con- 
servative a  percentage  to  use  as  a  basis  for  computation.  The 
amount  of  the  tangible  property  owned  by  the  lessor  does  not 
appear  definitely,  but  is  evidently  much  in  excess  of  $150,000. 
If  the  amount  of  $29,500  were  capitalized  upon  an  8  per  cent 
basis,  it  would  give  a  value  of  approximately  $370,000.  Using 
Walker's  basis  of  value,  he  arrives  at  what  he  terms  a  compara- 
tive valuation  for  the  Oregon  power  of  $14,900,  the  Dixon  power 
of  $501,500,  and  the  Lower  Sterling  power  of  $78,700. 

Walker  shows  a  table  a  valuation  based  upon  theoretical  out- 
puts for  the  various  water  power  stations,  a  valuation  based  upon 
]>ractical  outputs  for  the  various  water  power  stations,  and  his 
recommended  valuation.  In  the  following  table  IV.  is  shown 
a  statement  of  these  valuations  compared  with  the  correspond- 
ing outputs  and  the  actual  kilowatt  hours  generated  by  the 
various  plants  in  1918  as  shown  by  liie  company's  report  to  the 
Commission. 

It  will  be  noted  that  Walker's  recommended  valuation  for  the 
Dixon  power  is  over  90  per  cent  of  his  theoretical  valuation, 
while  the  actual  power  realized  in  1918  is  less  than  20  per  cent 
of  the  theoretical  power  which  he  uses.  If  Walker's  theoretical 
output  basis  were  reduced  in  the  proportion  that  the  actual  kilo- 
watt hours  bear  to  the  theoretical  kilowatt  hours,  his  valuaiton 
for  the  combined  i)owers  would  be  less  than  $100,000.  If  the 
Oregon  power  were  considered  as  delivering  in  its  present  re- 
habilitated condition  the  estimated  amount  of  3,000,000  kilo- 
watt hours  annually,  and  a  similar  computation  made,  the  value 
would  be  approximately  $175,000.  These  figures  give  no  con- 
sideration to  the  Browns  Mills  development,  which  is  of  small 
amount. 

[9]  Testimony  was  introduced  on  behalf  of  the  petitioner  by 

two  members  of  the  local  board  of  review,  who  were  likewise 

long  time  residents  in  this  territory,  as  to  the  value  of  the  power 

at  Dixon  and  Oregon,  and  their  testimony  sustained  the  Walker 

valuation.    However,  it  does  not  appear  that  they  are  acquainted 

v^dth  the  possibilities  of  the  powers,  nor  the  extent  of  their 

present  development.  It  is  possible  that  with  improvements 
P.U.R.1919E. 
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the  water  powers  possess  possibilities  of  vastly  greater  impor- 
tance than  the  present  developments  wonld  indicate.  However, 
the  Commission  is  considering  the  facts  as  they  exist  at  present, 
and  will  only  consider  as  used  and  nsef ul  those  portions  of  the 
powers  which  are  devoted  to  actual  operation  in  the  public  serv- 
ice. It  would  appear  that,  if  the  properties  present  the  possi- 
bilities which  some  of  the  testimony  would  indicate,  the  peti- 
tioner has  owned  them  for  a  sufficient  length  of  time  to  have 
developed  them  to  a  greater  percentage  of  these  possibilities, 
and  that  the  petitioner,  as  the  owner  of  these  powers  and  being 
engaged  in  the  public  service,  owes  an  obligation  to  the  com- 
munities and  its  own  stockholders  to  utilize  them  to  fuller  ad* 
vantage. 

Other  Intanffible  Values. 

[lOy  11]  Witness  Walker  in  his  valuation  sets  forth  other 
intangible  values  in  addition  to  water  power  rights,  consisting 
of  organization  placed  in  the  valuation  at  an  amount  of  $30,571 
and  franchises  at  an  amount  of  $75,000.  In  the  organization  of 
the  service  furnished  in  this  territory  there  can  be  no  doubt 
that  money  was  expended  for  the  organizing  of  the  various 
utilities,  and  that  this  expense  was  of  Intimate  character  as 
provided  for  in  the  Commission's  uniform  classification  of  ac- 
counts. Walker,  in  arriving  at  his  organization  cost,  assumes 
that  expense  would  be  involved  in  the  securing  of  certificates 
of  convenience  and  necessity  from  this  Commission.  Such  cer- 
tificates would  have  been  necessary  had  the  property  been  recon- 
structed as  of  the  date  of  his  appraisal.  However,  the  actual 
number  of  certificates  which  have  been  secured  have  been  incon- 
siderable compared  with  the  size  of  the  entire  property.  The 
amount  shown  for  franchises  is  estimated  by  Walker  at  $1  per 
inhabitant  of  the  territory  served.  It  appears  that  this  is  his 
opinion  as  to  the  reasonable  cost  of  securing  franchises  in  event 
the  property  were  to  be  reproduced.  The  actual  amounts  ex- 
pended in  the  securing  of  franchises  do  not  appear  in  the 
record,  nor  is  evidence  introduced  as  to  the  actual  experience 
of  the  petitioner  in  securing  franchises  in  these  communities 
in  which  it  has  had  occasion  to  enter  into  dudb  negotiations.  Con- 
cerning the  propriety  of  including  conjectural  amounts  for  fran- 
P.U.R.1919B. 
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chise  expenses  in  a  valuation  for  rate  purposes,  this  Commission, 
in  application  £led  by  Chicago,  If.  S.  &  M.  B.  Co.  for  increase 
in  passenger  fares,  said :  ^^It  is  clear  that  only  amounts  prudentr 
ly  expended  by  the  company  for  the  rights  to  traverse  the  streets 
of  these  municipalities  should  be  included  in  the  0um  upon 
which  the  public  may  properly  be  asked  to  furnish  a  return. 
"No  conjectural  values  may  be  allowed,  and  the  burden  of  proof 
for  franchise  expenditures  rests  squarely  upon  the  petitioner; 
since  it,  and  it  alone,  possesses  the  necessary  information  to 
substantiate  its  claims  for  su6h  allowances."  P.IJ.B.1918A,  388. 
[12]  An  analysis  of  the  additions  to  property  as  shown  by 
the  company's  books  discloses  an  item  of  $10,115.16  termed 
"Franchise  Investments,"  which  represents  the  accumulated 
amount  of  service  furnished  free  of  charge  in  conformity  with 
certain  franchise  requirements.  This  item  is  so  clearly  charge- 
able to  operations,  and  obviously  has  been  already  included  in 
operations  through  ihe  costs  of  generation  and  distribution,  that 
it  requires  no  further  discussion.  It  is  scarcely  conceivable  that 
the  dijQScuIties  of  securing  franchises  in  case  that  those  munic- 
ipalities were  without  electric  service  would  be  very  great,  assum- 
ing that  the  property  were  reconstructed  at  the  present  time,  since 
the  advantages  of  this  service,  both  for  municipal  and  commercial 
purposes,  are  so  well  known  and  demands  for  the  service  would 
be  so  insistent. 

Operating  Expenses. 

Since  its  organization  the  Illinois  ITorthem  Utilities  Company 
has  entirely  changed  the  methods  of  operation  which  previously 
prevailed  for  the  properties  which  it  serves.  At  the  times  of 
purchase  these  properties  were  operated  from  isolated  genera^ 
ing  stations,  but  since  tiieir  acquirement  the  company  has  gradu- 
ally eliminated  these  stations,  and  by  means  of  its  intercon- 
necting transmission  lines  renders  service  throughout  the  terri- 
tory from  larger  generating  stations  operated  from  both  steam 
and  water  power  sources.  These  changes  have  been  of  so  radical 
a  character  that  the  operations  of  previous  years  furnish  very 
little  criterion  as  to  the  reasonable  operating  expenses  prev^ailing 
under  present  conditions. 

These  changes  in  operating  methods  had  not  been  completed 
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at  the  time  that  this  application  was  made  by  the  petitioner, 
thus  during  liie  early  part  of  1918  the  petitioner,  ivas  compelled 
to  operate  several  of  its  smaller  steam  stations  as  a  more  or 
less  regular  means  of  power  supply.  In  the  earlier  part  of  1918 
the  company's  gteam  station  at  Dixon  was  completed  and  pro- 
vided a  means  whereby  power  might  be  supplied  more  cheaply 
than  through  the  isolated  stations  which  it  supplanted.  The. 
effects  of  this  decrease  of  operating  expense  did  not  become  ap- 
parent at  once,  although  by  the  latter  part  of  the  year  the  reduc- 
tion had  become  quite  noticeable.  The  operating  expenses  dur- 
ing this  year  were  further  influenced  by  the  fact  that  until  No- 
vember^ 1918,  the  water  pcrwer  station  at  Oregon  was  not  in  con- 
dition to  operate  regularly,  which  necessitated  the  supply  of 
energy  by  more  expensive  means  through  steam  generation.  The 
Oregon  water  power  plant  began  active  operation  in  November, 
1918.  The  value  hereinafter  determined  by  the  Comimssion 
for  the  properties  involved  in  this  proceeding  will  give  considera- 
tion to  the  completed  Dixon  steam  station  and  the  completed 
Oregon  water  power  station,  and  coxfflequently  the  operating  ex- 
penses hereinafter  found  as  reasonable  under  present  conditions 
will  give  consideration  to  the  economies  effected  by  those  stations. 
The  record  contains  various  exhibits  showing  the  actual  and 
estimated  operating  expenses.  There  is  also  available  the  annual 
report  of  the  petitioner  for  tiie  year  ended  December  31,  1918. 
The  Commission  in  docket  case  7832  has  had  occasion  to  con- 
sider the  operations  of  the  petitioner  in  its  district  "F,"  and  will 
give  consideration  to  its  findings  of  operating  expenses  in  that 
proceeding  as  a  means  of  arriving,  through  deductions  and 
analysis,  at  the  operating  expenses  for  the  remainder  of  the 
territory  served.  The  testimony  as  to  operating  expenses  pre- 
sented by  the  petitioner  consists  of  testimony  by  Eichardson, 
superintendent  of  the  Illinois  Northern  Utilities  Company,  and 
Jacobson,  its  auditor.  Bichardson  presented  two  statements  of 
operating  expenses  based  upon  his  knowledge  of  the  operating 
conditions  of  the  property,  the  costs  of  material  and  labor  and 
other  f eatureSy  the  first  statement  being  prepared  assiuning  operat- 
ing oonditicms  which  existed  on  September  1,  1918,  and  the 
second  assuming  operating  conditions  existing  on  November  1, 
1918.    Certain  modifications  of  these  exhibits  were  made  in  tes* 
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tixQony  in  order  to  eliminate  duplications.  The  engineering  staff 
presented  an  estimate  of  operating  expenses  under  conditions  pre- 
vailing September  1, 1918,  which  was  prior  to  the  commencement 
of  permanent  service  from  the  Oregon  power  station  but  subse- 
quent to  the  placing  in  service  of  the  Dixon  steam  station. 

For  comparative  purposes  those  expenses  are  shown  in  tabular 
form  in  table  V. 

There  is  also  shown  in  this  table  the  operating  expenses  for 
the  entire  property  of  the  Illinois  Xorthem  Utilities  Company 
for  the  year  1918  as  shown  by  its  annual  report  filed  with  the 
Commission.  This  annual  report  includes  operating-  expenses 
in  district  "F,"  for  which  the  Commission  allowed  $39,000  in 
ease  7832,  and  also  includes  taxes  in  this  district  for  whidi  the 
Commission  similarly  allowed  $2,300.  These  amounts  are  shown 
as  credits  in  the  above  table. 

[13]  In  certain  respects  the  methods  followed  by  Richardson 
and  the  engineering  staff  in  estimating  operating  expenses  were 
different.  The  petitioner,  in  both  the  estimate  and  its  report, 
divided  commercial,  new  business,  and  general  expense,  upon  the 
basis  of  the  gross  revenue  from  all  departments  of  the  company, 
thus  assigning  proportionate  parts  of  these  expenses  to  gas,  elec- 
tric, heating,  and  street  railway  service.  This  method  of  division 
has  been  criticized  previously  by  this  Commission  and  generally 
by  other  Commissions.  Expense  divided  in  this  manner  gives 
little  consideration  to  the  manner  in  which  the  expenses  were 
actually  incurred,  which  is,  of  course,  the  fundamental  basis  upon 
which  all  accurate  accountiig  must  rest.  Expenses  of  a  general 
and  supervisory  nature  obviously  are  incurred  through  the  super- 
vision of  employees  engaged  in  the  operation  of  the  property,  and 
through  the  purchase  and  handling  of  materials  and  supplies  used 
throughout  the  property.  Other  things  being  equal,  it  would 
seem  that,  if  general  expenses  were  divided  upon  the  basis  of  the 
salaries  paid  to  these  supervised  employees  in  the  various  de- 
partments, and  the  costs  of  materials  and  supplies  employed  in 
the  various  departments,  a  reasonably  accurate  determination 
would  result.  The  method  of  division  on  the  basis  of  the  gross 
revenue  of  the  various  departments  offers  the  objection  that  the 
gross  revenue  is  determined  not  by  any  actual  expenditures  of 
time  and  labor  of  the  Company's  employees,  but  upon  the  wills 
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of  the  consumers  as  to  the  amoimt  of  the  service  which  they  use, 
and  also  upon  the  pates  charged  for  service.  If  we  were  to 
assume  that  the  rates  of  a  utility  for  electric  service  were  unrea- 
sonably excessive,  we  would  obtain  a  proportionately  larger  gen- 
eral expense  chargeable  to  the  electric  servieej  if  this  expense 
were  allocated  upon  the  revenue  basis,  than  we  would  if  the  prop- 
erty were  operated  in  an  identical  maimer  but  with  more  rea- 
sonable rates  for  service.  The  division  upon  the  gross  revenue 
basis  has  the  advantage  that  it  places  the  burden  of  expense  upon 
that  portion  of  the  property  which  contributes  most  largely  to 
its  business,  which  under  usual  conditions  would  be  the  depart- 
ment most  capable  of  bearing  this  burden.  However,  as  a  means 
of  arriving  at  the  actual  theoretical  facts  upon  which  judgment 
might  be  based,  it  would  appear  that  the  method  of  division 
based  upon  operating  expenses  is  preferable.  Judgment  as  to 
the  conditions  prevailing  throughout  the  entire  property,  the  rela- 
tive importance  of  the  different  classes  of  service,  the  values  of 
the  service  to  the  consumers,  and  other  similar  features,  might 
well  influence  the  judgment  of  the  Commission  in  determining 
the  amount  of  expense  of  a  general  nature  applicable  to  the  util- 
ity, and  these  factors  will  be  given  consideration  in  this  case. 
Cf.  Springfield  v.  Springfield  Gas  &  E.  Co.  P.XJ.R  1916C,  281. 
Cf.  State  Journal  Printing  Co.  v.  Madison  Gas  &  E.  Co.  4  Wis. 
E.  0.  592. 

Eichardson  in  his  exhibit  includes  an  item  of  $12,648  for 
steam  generation,  with  the  explanation  that  this  item  applies  to 
the  cost  of  furnishing  steam  for  the  heating  service  at  Belvidere 
and  the  cost  of  certain  steam  supplied  to  consumers  at  Oregon. 
Other  testimony  indicates  that  this  steam  supplied  at  Oregon  is 
in  lieu  of  a  rental  for  certain  water  power  rights.  This  latter 
item  is  estimated  by  the  engineering  staff  at  $2,000,  and  it  ap- 
pears was  included  through  error  in  the  engineering  staff's  esti- 
mate. It  would  appear  that  a  similar  error  does  not  exist  in 
the  inclusion  of  this  latter  item  by  Eichardson,  since  a  different 
method  of  operation  at  Oregon  has  been  assumed.  We  see  no 
justification,  however,  for  the  inclusion  of  the  heating  produce 
tion  expense  at  Belvidere  in  this  proceeding. 

[14]  The  expense  accounts  appearing  on  the  petitioner's  books 
reflect  as  maintenance  items  certain  replacements.     The  extent 
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to  which  these  are  reflected  is  rather  difficult  to  determine  for  the 
year  19 18^  although  the  analysis  presented  by  the  Commission's 
accounting  staff  shows  the  amounts  for  prior  years.  It  would 
be  obviously  improper  to  include  these  items  as  an  operating 
expense,  and  at  the  same  time  give  full  consideration  to  annual 
depreciation  as  a  means  for  caring  for  replacements.  In  the 
Bubseqtient  findings  of  the  Commission  these  replacements  in- 
cluded as  maintenance  will  be  eliminated  from  operating  ex- 


The  petitioner  in  its  brief  contends  that  a  reasonable  allow- 
ance for  operating  ej^penses  under  present  conditions  is  $480,000. 
It  is  assumed  that  this  amount  includes  taxes.  It  is  interesting 
to  note  that  the  operating  expenses  of  the  petitioner  for  these 
communities  during  the  year  1918  amoonted  to  considerably  less 
than  this  amount,  and  that  during  this  year  two  veiy  important 
changes  in  operation  were  made,  involving  the  Dixon  steam  sta- 
tion and  the  Oregon  water  power,  which  would  tend  to  very  ma- 
terially reduce  this  amount  in  subsequent  operations. 

On  the  basis  of  Bichardson's  estimates  as  of  September  1, 
1918,  and  November  1, 1918,  the  amount  of  reduction  in  operat- 
ing expenses  attributable  to  the  rehabilitation  of  the  Oregon 
power  alone  amounts  to  $18,000.  The  division  of  general  ex- 
pense upon  the  basis  of  revenues  as  compared  with  the  division 
upon  the  basis  of  operating  costs  appears  to  result  in  an  increase 
of  the  expenses  assignable  to  the  electric  utility  of  approximate- 
ly 15  per  cent.  The  total  commercial,  new  business,  and  general 
expenses  as  shown  by  the  annual  report  for  1918  is  $114,544.66, 
thus  by  the  gross  revenue  method  the  operating  expenses  of  the 
electric  utility  are  increased  by  some  $17^000  through  this 
method  of  computation. 

Revenues. 

The  testimony  presented  in  this  proceeding  is  in  agreement 
as  to  the  revenues  which  the  old  rates  and  the  proposed  rates 
would  yield.  This  testimony  presented  by  Richardson  and  the 
engineering  staff  places  the  revenues  under  the  old  rates  at 
$713,357,  which  is  the  revenue  received  during  1917,  and  the 
revenue  under  the  proposed  rates  at  $823,156.  This  latter 
figure  gives  consideration  to  certain  governmental  regulations 
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preyailing  during  war  time  as  to  the  use  of  sign  and  window 
lighting,  and  also  gives  consideration  to  the  reduced  lighting 
requirements  caused  by  the  daylight  saving  legislation^  estimated 
increases  of  business,  and  similar  considerations. 

An  analysis  of  the  annual  report  of  the  petitioner  for  1918 
taken  in  conjunction  with  the  Commission's  ord^  in  case  7832, 
which  covers  all  electric  service  except  that  involved  in  this 
proceeding,  discloses  that  these  estimates  are  undoubtedly  low. 
The  annual  report  shows  the  revenues  received  during  the  year 
1918  which,  from  all  sources  including  the  communities  involved 
in  docket  case  7832,  was  $88,388.73.  These  revenues  of  ooone 
accrued  under  the  former  rates  up  to  June  1,  1918,  aad  under 
the  increased  rates  since  that  time.  The  Commission  in  case 
7882  found  that  the  annual  revenues  which  would  be  received 
annually  under  the  increased  rates  would  be  $78,000,  and  these 
increases  were  likewise  in  effect  during  1918  for  the  period  be- 
ginning June  Ist  These  facts  which  show  a  relatively  larger 
revenue  than  the  estimates  which  were  submitted  in  this  pro- 
ceeding must  be  given  consideration. 

The  objectors  in  this  case  strongly  contend  that  it  would  be 
unjust  and  unreasonable  to  eliminate  from  consideration  the 
fact  that  certain  of  these  municipalities  are  located  at  favorable 
water  power  sites,  and  that  the  residents  of  these  communities, 
including  the  industrial  concerns  who  have  located  there,  have 
been  largely  influenced  by  the  benefits  anticipated  from  the 
utilization  of  those  powers.  The  Commission  is  impressed  with 
the  arguments  made,  but  inasmuch  as  the  increased  rates  here- 
tofore authorized  were  of  an  emei^ncy  nature,  the  Commission 
permitted  a  horizontal  raise  per  kilowatt  hour  covering  the  entire 
territory  served,  regardless  of  the  existing  rates,  and  independent 
of  the  maimer  in  which  the  power  was  generated.  Furthermore, 
it  is  not  the  purpose  of  the  Commission  in  this  proceeding  to 
establish  permanent  rates,  but  only  such  rates  as  appear  to  be 
just  and  reasonable  under  the  present  abnormal  conditions  as  a 
result  of  the  war.  In  view  of  these  abnormal  conditions,  the 
Commission  is  of  the  opinion  that  the  proceedings  had  in  this 
matter  up  to  the  present  time  are  not  sufficient  on  which  to  base 
an  order  providing  for  a  differential  in  the  rates  as  contended 
for  by  those  who  have  had  the  advantage  of  the  benefits  of  water 
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power  rates.  When  the  question  of  permanent  rates  is  raised  in 
subsequent  proceedings,  it  will  be  proper  to  give  consideration  to 
the  question  of  differential  rates  in  any  findings  the  Commission 
may  make. 

The  rates  provided  for  service  under  the  former  schedules  of 
the  company  and  under  those  covered  by  the  present  petition 
are  very  voluminous,  and  will  not  be  set  forth  in  detaiL  In 
general  the  increases  herein  proposed  may  be  summarized  as 
follows : 

Commercial  Lighting  Service. 

The  proposed  rates  contemplate  an  increase  on  the  first  blocks 
of  the  rate  of  IJ  cents  per  kw.  hr.  where  the  said  first  blocks 
were  formerly  10  cents  per  kw.  hr.  or  more.  On  all  other  blocks 
of  the  lighting  rates  an  increase  is  contemplated  of  1  cent  per 
kw.  hr.  It  is  further  proposed  that  in  cases  of  minimum  bills 
of  less  than  75  cents  for  commercial  lighting  service  they  be 
raised  to  that  figure. 

Electric  Power  Service. 

On  the  so-called  maximum  demand  power  rate  of  the  peti- 
tioner a  flat  increase  of  1  cent  per  kw.  hr.  is  contemplated.  On 
the  wholesale  power  rate  an  increase  of  20  per  cent  is  contem- 
plated. For  municipal  pumping  service  of  less  than  50  h.  p. 
an  increase  of  1  cent  per  kw.  hr.  is  contemplated  and  for  those 
installations  in  excess  of  50  h.  p.  an  increase  of  ^  cent  per  kw. 
hr.  is  contemplated.  In  the  case  of  the  so-called  grist-mill  rate, 
which  embodies  a  guaranty  that  the  net  rate  would  not  exceed 
3^  cents  per  kw.  hr.  it  is  contemplated  to  raise  the  guaranty  to 
4  cents  per  kw.  hr.  For  electric  vehicles  charging,  refrigeration, 
and  similar  service,  it  is  contemplated  to  raise  the  guaranteed 
net  rate  from  4^  cents  to  5  cents  per  kw.  hr. 

Electric  Heating  and  Cooking  Service. 

It  is  proposed  to  increase  this  rate  by  ^  cent  per  kilowatt  hour. 

Flat  Bate  Show  Window  Lighting  Service. 

It  is  proposed  to  increase  the  rate  for  this  service  i  cent  per 
watt  connected. 
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Mvmcipal  Street  Lighting  Service. 

It  is  proposed  to  increase  these  rates  by  15  per  cent 
The  Commission,  having  considered  all  the  evidence  and  argu- 
ments in  this  case  and  being  fully  advised  in  the  premises,  finds: 

(1)  That  the  property  of  petitioner  used  in  supplying  electric 
service  to  the  municipalities  herein  involved  has  a  value  for 
rate-making  purposes  of  $3,500,000,  which  includes  all  physical 
property,  cash-working  capital,  materials,  and  supplies,  and  all 
tangible  and  intangible  elements  accruing  to  the  property  as  a 
going  concern  with  attached  business; 

(2)  That  reasonable  operating  expenses  incurred  by  petitioner 
under  present  conditions  in  supplying  such  service  are  $400,000 
annually;  that  a  reasonable  allowance  for  taxes,  exclusive  of 
Federal  income  tax,  is  $26,000;  that  a  reasonable  allowance  for 
the  depreciation  annually  accruing  in  the  property  is  $120,000; 
that  upon  the  foregoing  basis  petitioner  must  earn  at  least  $564,- 
000  before  any  amount  becomes  available  for  return  upon  the 
investment ;  and  that  the  rates  hereinafter  authorized  will  yield 
a  gross  annual  revenue  of  $800,000,  which  will  leave  an  amount 
available  for  return  on  investment  of  $254,000,  equivalent  to 
7^  per  cent  upon  $3,500,000.  These  results  are  shown  in  tabular 
form  as  follows: 

Revenue  under  rates  hereinafter  authorized $800,000 

Operating  expenses  including  taxes 426,000 

Annual  accruing  depteciation 120,000 

Total 1646,000 

Available  for  a  return  upon  the  investment,  whidi  is  equivalent  to 

7J  per  cent $254,000 

The  Commission  further  finds  that  the  rates  for  electric  serv- 
ice furnished  by  the  petitioner  in  the  foregoing  municipalities 
prior  to  June  1,  1918,  were  insufficient;  that  the  rates  specified 
for  certain  municipalities  in  its  order  dated  June  18,  1918, 
were  just  and  reasonable  for  the  period  ending  July  1,  1919; 
and,  under  the  prevailing  economic  conditions  disclosed  by  the 
evidence  in  the  record  as  fiLnally  made,  the  just  and  reasonable 
rates  are  the  rates  hereinafter  authorized  for  the  specified  mu- 
nicipalities, effective  from  and  after  July  1,  1919,  for  the  period 

of  time  designated  in  the  order. 
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njjnrois  px^blic  utilities  cohmissiox. 

ADAIB  TELEPHONE  COMPANY 

V. 

NEW  PHILADELPHIA  TELEPHONE  COMPANY. 

[No.  8462.] 

Service  —  Te^ephenee  —  Change  of  faoOUiea  —  Cutting  of  tines. 

Cutting  of  tel^hone  lines  by  the  company  reflults  in  a  change 
of  facilities  for  carrying  on  a  public  utility  business,  and  is  therefore 
unlawful  under  the  Illinois  Public  Utilities  Act,  if  done  without 
giving  thirty  days*  notice  ta  the  Commission. 

[July  25,  1919.] 

Complaint  of  refusal  of  defendant  company  to  make  connect 
tion  with  line  of  complainant  and  furnish  switching  service 
in  New  Philadelphia;  sustained.  Keconnection  of  certain  lines 
ordered. 

Lucey,  Commissioner:  A  formal  complaint  was  filed  with 
the  Commission  by  the  Adair  Telephone  Company,  Adair, 
county  of  McDonough,  against  the  New  Philadelphia  Telephone 
Company,  New  Philadelphia,  county  of  McDonough,  stating 
that  the  Adair  Telephone  Company,  the  cpmplainant,  is  a  pub- 
lic utility  engaged  in  a  general  telephone  business  in  Adair  and 
surrounding  country,  and  that  the  New  Philadelphia  Telephone 
Company,  the  respondent,  is  a  publift  utility  engaged  in  a  gen- 
eral telephone  business  in  New  Philadelphia  and  surrounding 
country.  As  public  utilities,  complainant  and  respondent  are 
subject  to  the  provisions  of  an  "Act  to  Provide  for  the  Regu- 
lation of  Public  Utilities." 

The  petition  further  recites  that  complainant,  the  Adair  Tele- 
phone Company,  by  combining  a  length  of  new  circuit  with  a 
portion  of  an  existing  circuit,  constructed  a  trunk  line  from 
Adair  to  New  Philadelphia  connecting  the  switchboards  of 
complainant  and  respondent,  and  requested  that  interexchange 
service  be  furnished  thereon.  Respondent  refused  to  perma- 
nently establish  such  service  after  the  connection  was  made,  but 
is  now  giving  complainant  service  by  a  temporary  arrangement 
until  such  time  as  the  Commission  may  pass  upon  the  matter. 
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Complainant  requests  that  the  Commission  require  respondent 
to  give  complainant  switching  service  sueh  as  is  necessary  for 
the  handling  of  interexchange  telephonic  communications  over 
said  trunk  line,  under  such  terms  and  conditions  as  may  be  just 
and  reasonable. 

A  hearing  on  the  petition  occurred  December  19,  1918,  at 
which  hearing  the  complainant,  the  Adair  Telephone  Company, 
was  represented  by  Mr.  Charles  W.  Flack,  attorney,  and  the  re- 
spondent, the  New  Philadelphia  Telephone  Company,  was  repre- 
sented by  Mr.  George  V.  Helfrich,  attorney. 

From  the  record,  it  appears  that  the  switchboard  of  complain- 
ant and  respondent  have  been  connected  in  the  past  by  means  of 
two  grounded  party  lines  known  as  No.  1  and  No.  9,  belonging 
entirely  to  the  Adair  Telephone  Company,  and  terminating 
at  the  exchanges  of  complainant  and  respondent.  The  subscrib- 
ers on  these  two  lines  received  service  at  both  exdianges  and  paid 
the  regular  rate  for  such  service  at  both  exchanges.  This 
amounted  to  $1.75  per  annum  for  switching  service  at  the  ex- 
change of  the  respondent  and  $8  per  annum  for  service  at  the 
switchboard  of  the  complainant.  The  record  also  shows  that 
the  Central  Illinois  Public  Service  Company  has  constructed  a 
high  tension  transmission  line  paralleling  rural  line  No.  1  for 
a  distance  of  approximately  3  miles.  The  inductive  interfer- 
ence from  this  high  tension  power  line  prevented  satisfactory 
service  being  had  over  line^o.  1.  On  June  21,  1918,  the  Adair 
Telephone  Company  divided  this  line,  and  made  that  portion 
which  parallels  the  power  line  of  the  Central  Illinois  Public 
Service  Company  a  metallic  local  circuit  connected  with  com- 
plainant's exchange.  This  action  left  ten  subscribers  on  the  re- 
maining portion  of  the  grpunded  line  connected  to  respondent's 
exchange.  On  Jime  12,  1918,  complainant  cut  line  No.  9  at 
a  point  2  miles  distant  from  New  Philadelphia,  having  a  por- 
tion of  the  line  connected  into  its  exchange  at  Adair.  Complain- 
ant also  constructed  an  additional  line  from  the  Adair  exchange 
to  the  point  2  miles  distant  from  the  New  Philadelphia  Ex- 
change, and  there  connected  the  disconnected  portion  of  line 
No.  9,  thereby  making  a  complete  unloaded  interexchange  trunk 
circuit  between  the  exchanges  of  complainant  and  respondent. 
This  action  was  taken  follorwing  an  inspection  of  high  tension 
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interference  of  another  circuit  belonging  to  the  complainant  by 
a  representative  of  this  Commission. 

Rule  8  of  general  order  No.  23,  "establishing  standards  of 
service  for  telephone  companies,"  approved  by  this  Commission 
and  eflFective  May  31,  1915,  provide  as  follows : 

"Rule  3.  Each  telephone  utility  furnishing  service,  alone  or 
jointly  with  other  telephone  utilities,  between  any  two  cities  or 
villages,  in  which  exchanges  are  operated,  should  maintain,  for 
through  traffic  between  such  cities  or  villages,  at  least  one  (1) 
trunk  line,  either  direct  or  switched,  with  which  no  subscribers' 
instruments  are  oonnected.  Where  the  through  traffic  warrants 
it,  additional  lines  i^aU  be  provided  sufficient  to  maintain  ade- « 
quate  serviee.'' 

It  appears,  therefore,  that  complainant  was  complying  with 
this  CoBmiission's  ruling  in  providing  an  unloaded  trunk  line 
between  the  two  exchanges  in  question.  However,  the  cutting 
of  lines  No.  1  and  No.  9  resulted  in  a  change  in  facilities  for 
carrying  on  a  public  utility  business  without  giving  thirty  days' 
notice  to  the  Commission  and  to  the  public,  thus  violating  §  36, 
of  the  "Act  to  Provide  for  the  Regulation  of  Public  Utilities." 
The  cutting  of  line  No.  1  also  resulted  in  the  imusual  situation 
of  ten  subscribers  of  complainant  company  being  disconnected 
from  the  Adair  Exchange  and  being  required  to  secure  service 
through  the  New  Philadelphia  Exchange.  Testimony  shows 
ihat  the  service  was  impaired  in  those  cases  where  it  is  neces- 
sary for  subscribers  of  complainant  to  call  through  both  ex- 
changes in  order  to  talk  to  neighbors  served  directly  by  the 
Adair  Exchange.  The  Commission  finds,  therefore,  that  the 
conditions  as  to  connection  with  both  exchanges^  existing  previ- 
ous to  the  cutting  of  lines  No.  1  and  No.  9,  should  be  restored. 

The  record  shows  that,  previous  to  the  cutting  of  lines  No.  1 
and  No.  9,  the  subscribers  thereon  paid  for  telephone  service 
at  the  exchanges  of  both  complainant  and  respondent  The  Com- 
mission is  of  the  opinion  and  finds,  therefore,  that  the  recon- 
nection  of  the  lines  and  the  re^stablishment  of  former  condi- 
tions requires  a  joint  sharing  of  the  expense  involved  in  making 
the  necessary  reconnections.  The  CommissitJki  is  further  of  the 
opinion  and  finds  that  the  unloaded  trunk  lines  between  the  two 
exchanges  will  be  of  value  to  the  subscribers  of  both  exchanges, 
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xind  therefore  the  coat  of  such  trunk  circuit  should  be  divided 
between  the  complainant  and  respondent  according  to  terms  to 
be  mutually  agreed  upon. 

It  is  therefore  ordered  by  the  Public  Utilities  Commission  of 
Illinois,  as  follows: 

Section  1.  That  the  "Sew  Philadelphia  Telephone  Company 
shall  allow  the  physical  connection  with  their  switchboard  of 
the  metallic  unloaded  trunk  line  belonging  to  the  Adair  Tele- 
phone Company,  and  shall  receive  and  transmit  messages  over 
such  connection  in  order  that  telephone  service  between  the 
switchboard  of  the  complainant  and  that  of  respondent  may  be 
made  available  to  the  subscribers  of  both  companies. 

Section  2.  That  the  Adair  Telephone  Company  shall  recon- 
nect the  metallic  portion  of  line  "So.  1  with  the  grounded  por- 
tion in  such  a  manner  as  to  afford  satisfactory  direct  service  to 
subscribers  connected  therewith  from  both  exchanges. 

Section  3.  That  the  Adair  Telephone  Company  shall  recon- 
nect line  No.  9  to  the  New  Philadelphia  Exchange  in  sach  a 
manner  as  to  afford  direct  satisfactory  service  to  subscribers 
connected  therewith  from  both  exchanges. 

Section  4.  That  the  parties  herein  shall  appraise  the  cost  of 
reconnecting  lines  No.  1  and  No.  9,  and  arrange  for  a  satisfac- 
tory adjustment  of  the  division  of  the  cost  thereof. 


l 

IlililNOIS  PUBLIC  UTILITEBB  COMMISSION. 

BY-PEODUCTS  COKE  COBPOBATION 

V. 

PEOPLES  GASLIGHT  &  COKE  COMPANY. 

[No.  9140.] 

Commissions  —  Jurisdiction  —  Sale  of  hyp^oducts  gas  by  prk)at€ 
company. 

The  jurisdiction  of  the  lUinois  GommisBion  does  not  extend  to 
the  approval  of  a  contract  for  the  sale  of  coal  gas  to  a  gas  company 
where  the  gas  is  produced  by  a  private  company  as  a  by-product  of  th« 
manufacture  of  coke. 

[July  29,  1919.] 
P.UJ1.1919B. 
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Appuoation  for  approval  of  contract  covering  the  purchase 
and  deliveiy  of  gas  m  the  eity  of  Chicago;  ^i^n^isaod. 

Shaw»  CoiminiBsioner:  May  23,  1919|  the  Peoples  Gaslight 
&  Coke  Company,  Chicago,  filed  with  the  Commission  for  its 
approval  a  copy  of  contract  dated  April  2,  1919,  covering  quan- 
tity and  qualify  of  coke  oven  gas  furnished  the  Peoples  Gaslight 
&  Coke  Company  by  the  By-Products  Coke  Corporation,  Chi- 
cago. A  hearing  in  the  matter  was  held  in  Chicago  July  10, 
1919,  at  which  representatives  of  the  parties  to  the  contract  ap- 
peared and  placed  in  evidence  the  principal  facts  relating  there- 
to and  stated  their  positions  upon  certain  legal  questions  in- 
volved. At  the  conclusion  of  the  hearing  Mr.  George  A.  Cooke, 
representing  the  By-Products  Coke  Corporation,  filed  a  motion 
that  the  application  for  approval  of  the  contract  be  dismissed, 
and  the  motion  was  granted  by  the  presiding  commissioner. 

The  record  in  this  case  shows  the  By-Products  Coke  Corpo- 
ration is  not  a  public  utility  enterprise  within  the  meaning  of 
the  Illinois  statute;  that  it  performs  no  public  service,  and 
does  not  hold  itself  out  to  furnish  such  service;  that  it  is  en- 
gaged in  the  manufacture  of  coke,  incident  to  which  is  the  pro- 
duction of  large  quantities  of  coal  gas  forming  the  basis  of  the 
contract  herein  involved ;  and  that  this  gas  is  sold  to  the  Peoples 
Gaslight  &  Coke  Company  upon  terms  advantageous  to  both  par- 
ties, and  is  in  no  wise  different  from  the  sale  of  and  purchase 
of  oil,  coal,  or  other  supplies.  The  Illinois  Public  Utilities  Act, 
in  force  January  1,  1914,  and  especially  §  27  thereof,  which 
governs  intercorporate  relations  of  public  utilities,  contains  no 
provision  requiring  the  approval  of  this  Commission  of  contracts 
of  the  character  herein  involved,  entered  into  by  a  public  utility 
enterprise  with  concerns  not  under  the  jurisdiction  of  this  Com- 
mission. For  the  foregoing  reason  the  Commission  is  of  the 
opinion  the  application  should  be  dismissed. 

It  is  therefore  ordered  that  the  application  of  the  By-Products 
Coke  Corporation  and  the  Peoples  Gaslight  &  Coke  Company 
for  the  approval  of  a  contract  between  said  companies,  dated 
April  2,  1919,  and  covering  the  purchase  and  delivery  of  coke 
oven  gas  in  the  city  of  Chicago,  be,  and  the  same  is  hereby,  dis- 
missed without  prejudice  to  either  party  thereto. 
P.U.R.1919E. 
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UAiSK  pvBiiio  utHiItibs  commission. 

BE  CUMBEELAND  COUNTY  POWEB  ft  LIGHT  COMPANY. 

[F.  a  240.] 


Service  ^  Dutif  to  mmOeit  —  crNpr0|MBMe  ^  , 

1.  Service  should  be  nndered  in  all  parts  of  any  given  territeij 
haying  a  demand  therefor,  where  it  is  reasonably  feasible  to  do  so; 
and  the  cost  of  service  should  be  fairly  and  equitably  distribiited  among 
all  the  patrons;  and  any  eztraordfnary  oost  of  serring  any  particulsr 
group  demanding  the  extension  of  suoh  service  should,  within  reason- 
able limits,  be  borne  by  such  group. 

Service  —  Bxtenaions  —  Cost  —  BaMa  of  estimating. 

2.  In  determining  the  cost  of  service  to  a  group  of  prospective 
oonsumers  demanding  an  extension,  it  is  improper  to  consider  the  ex- 
tension as  an  entirely  independent  unit  whidi  must  bear  its  own  fixed 
charges  and  also  the  full  percentage  of  operating  expenses  regardless 
of  its  connection  with  the  rest  of  the  system. 

[July  22,  1919.] 

Application  for  extension  of  service;,  granted  npon  condi- 
tions specified  in  order. 

Appearances:  A.  H.  Ford,  General  Manager,  for  the  Cum- 
berland River  and  Light  Company;  Matthew  0.  Morrill,  repre- 
senting himself  and  other  prospective  patrons. 

By  the  Commission':  Certain  residents  and  property  own- 
ers living  in  and  near  Dry  Mills  in  the  town  of  Gray,  upon  the 
road  between  Gray  Corner  and  Poland  Springs,  desire  electric 
light  and  power  service  by  the  Cumberland  County  Power  & 
Light  Company.  The  company  and  the  prospective  patrons 
being  unable  to  agree  as  to  the  terms  upon  which,  the  company 
should  extend  its  lines  to  render  such  service,  this  Commission, 
after  investigation  on  its  own  motion  and  notice  to  the  company 
and  prospective  patrons,  ordered  a  public  hearing  to  be  held  on 
May  29,  1919,  at  1  o'clock  in  the  afternoon,  at  Ihe  oflBce  of  the 
selectmen  of  the  town  of  Gray.  A  public  hearing  was  held  at 
the  above  mentioned  time  and  place,  and  notice  was  proved  to 
have  been  given  as  ordered.     Appearances  as  above  stated. 

The  Cumberland  County  Power  &  Light  Company  is  now 
occupying  this  territory  and  is  at  the  present  time  rendering 
service  at  Gray  Comer,  but  in  order  to  serve  these  prospective 
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patrons  liying  in  the  Tusiiiily  of  Diy  WLsy  wyenQei^  it  will  be 
neoessaxy  for  the  company  to  extend  its  lines  for  a  distance  of 
2.2  mileSb  The  oompany's  manager  expresses  a  willingness  and 
a  desire  to  serye  this  territory,  but  he  claims  strennonsly  and 
urges  sti^ongly  before  this  Oommission  that  the  revenue  to  be 
derived  from  this  fidd  will  not  be  sufficient  to  justify  the  ex- 
penditure necessary  to  make  the  extension  required  to  serve 
ikese  patrons.  It  is  agreed  by  all  of  the  parties  that  the  com- 
pany being  in  this  territory  ought  to  fully  occupy  the  field 
and  serve  all  of  the  people  who  desire  service,  so  far  as  this 
can  reasonably  be  accomplished.  A  canvass  and  examination 
of  the  territory  covered  by  proposed  extension  line  has  been 
made  by  the  company  as  well  as  by  Mr.  Morrill  and  other  pros- 
pective patrons,  and  &e  company  filed  at  the  hearing  a  plan 
(exhibit  Ko.  2)  showing  the  proposed  route  and  the  name  and 
location  of  all  the  residents  thereon,  indicating  also  those  who 
are  willing  to  make  a  contract  for  the  service.  This  plan  shows 
a  total  of  forty-five  different  residences  or  buildings  along  this 
proposed  route,  and  twenty-four  prospective  patrons  who  have 
expressed  a  desire  for  this  service  and  a  willingness  to  sign  a 
contract  for  sama  The  evidence  at  the  hearing  disclosed  sev- 
eral other  persons  who  desire  this  service,  and  it  seems  to  be 
reasonably  certain  that  at  least  twenty-seven  patrons  can  be 
obtained,  presided  a  reasonably  satisfactory  contract  can  be 
made.  The  company's  engineer  presented  an  estimate  showing 
the  cost  of  the  proposed  extension  to  be  $4,826.57,  and  claimed 
that  if  a  power  line  is  desired  approximately  $500  must  be 
added  to  those  figures,  thus  showing  a  total  investment  of  about 
$5,300  necessary  in  order  to  serve  this  territory.  The  com- 
pany claims  that  an  annual  gross  revenue  of  30  per  cent,  or 
more  than  $1,500,  must  be  obtained  in  order  to  meet  the  neces- 
sary fixed  charges  and  other  expenditures  and  yield  a  fair  re- 
turn. On  this  showing,  it  would  of  course  be  impossible  to  make 
this  extension,  or  in  fact  any  extension  in  a  rural  community, 
with  the  result  that  while  very  much  of  our  rural  territory 
might  be  occupied  by  a  utility  having  the  exclusive  ri^t  to 
serve  such  territory,  comparatively  little  of  the  same  would  be 
actually  served  by  such  utility. 

[1]  As  stated  in  a  former  decision  of  this  Commission,  ''if 
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a  utility  would  occupy,  exclusively,  a  grven  territory,  it  must 
serve  adequately,  fairly,  fully,  this  same  territory;  it  is  under 
imperative  obligation  to  serve,  within  reaaonable  bounds,  all 
whom  it  finds  within  its  field;  it  cannot  select  the  profitable  part 
and  ignore  entirely  the  unprofitable."  But  whether  or  not  anv 
particular  extension  should  be  required,  and  what  rates  ou^t 
to  be  established  in  any  given  instance,  must  be  determined  after 
a  careful  consideration  of  the  circumstances  of  each  particular 
case.  While  the  whole  territory  occupied  by  the  utility  must 
be  reasonably  well  filled,  no  particular  class  of  customers  must 
be  served  at  an  unreasonable  less  or  disadvantage  to  the  utility 
or  to  some  other  class  of  customers.  It  may  and  does  often 
happen  that  certain  groups  of  patrons,  on  account  of  their  lo- 
cation or  for  some  reason  causing  additional  cost  in  rendering 
that  particular  service,  ought  to  pay,  in  the  form  of  higher  rates 
or  otherwise,  some  part  or  all  of  such  additional  cost  of  service. 
Briefly  stated,  the  service  should  be  rendered  in  all  parts  of  any 
given  territory  having  a  demand  therefor,  where  it  is  reasonably 
feasible  to  instal  and  render  such  service;  the  cost  of  service 
should  be  fairly  and  equitably  distributed  among  all  the  pat- 
rons; and  any  extraordinary  cost  of  serving  any  particular 
group  should,  within  reasonable  limits,  be  borne  by  such  group. 

Our  chief  engineer  has  made  a  careful  examination  and  in- 
spection of  the  territory  covered  by  the  proposed  extension,  and 
has  prepared  an  estimate  of  the  cost  of  such  extension,  the 
amount  of  revenue  required,  and  the  estimated  revenue  avail- 
able, as  follows: 

[The  cost  was  estimated  at  $3,448.  Assuming  the  cost  at 
$8,500,  the  amount  of  revenue  required  for  operation  and  main- 
tenance, depreciation,  taxes,  and  a  4^  per  cent  return,  was  found 
to  be  $356.] 

These  figures  vary  quite  materially  from  the  estimates  sub- 
mitted by  the  company's  engineer,  and  the  estimated  amount  of 
revenue  required  is  radically  different. 

[2]  This  difference  'in  the  estimated  amount  of  revenue  re- 
quired, as  shown  by  figures  and  the  testimony  submitted  by  the 
company's  officials  and  the  figures  submitted  by  our  chief  engi- 
neer, is  explained,  in  part  at  least,  by  the  different  theories  on 
which  these  estimates  are  worked  out.    ApJ)arently  the  engineer 
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and  accouatant  of  fhe  companj  regard  this  extension  in  the  light 
of  an  entirely  independent  unit  which  must  bear  its  own  fixed 
charges  and  also  the  fall  percentage  of  operating  expenses,  re- 
gardless of  its  connection  with  the  rest  of  the  system ;  while  onr 
chief  engineer  takes  Hie  position  that  this  extension,  if  made, 
is  a  component  part  of  the  whole  system,  and  that  the  fixed 
charges  and  operating  expenses,  aside  from  those  directly  ap- 
plicable to  this  new  investment^  as  shown  in  his  foregoing  re* 
port,  are  only  snoh  as  wonld  be  added  to  the  operation  of  the 
whole  system  by  tiie  fact  of  this  extensiim,  and  that  the  neces- 
sary additions  to  such  items  occasioned  by  the  operation  of 
the  proposed  extension,  would  be  so  small  in  this  particular  case 
as  to  be  practically  i^egligible. 

Our  engineer's  figures  allow  a  fair  return  on  this  extension 
under  these  conditions,  depreciation,  taxes,  and  the  estimated 
additional  amount  required  for  operation  and  maintenance  by 
reason  of  this  extension.  After  giving  this  whole  matter  our 
careful  consideration,  we  are  of  the  opinion  that  the  proposed 
extension  ought  to  be  built  and  operated,  provided  a  sufficient 
revenue  can  be  assured  for  a  reasonable  length  of  time.  The 
company  ought  not  to  be  required  to  build  and  operate  this  line 
at  a  loss,  nor  should  the  patrons  be  compelled  to  pay  any  more 
than  is  absolutdy  necessary,  even  though  the  operation  of  the 
extension  fails  to  produce  what  under  other  conditions  might 
be  considered  a  full  return.  But  the  conditions  in  this  case 
are  such  that  apparently  the  patrons  of  the  line  will  be  obliged 
to  pay,  for  the  present  at  least,  a  somewhat  higher  minimum 
rate  to  cover  the  increased  cost  of  service;  and  furthermore  it 
seems  to  us  that  the  company  ought  not  to  be  required  to  make 
the  expenditure  necessary  to  render  this  service,  except  upon  the 
definite  assurance  that  at  least  a  certain  minimum  revenue  will 
be  forthcoming  for  a  definite  length  of  time. 

To  meet  these  conditions  we  have  determined  that  the  mini- 
mum rate  ought  to  be  fixed  at  $15  per  year,  and  that  the  initial 
contracts  should  be  for  a  period  of  three  years.  It  is  impossible, 
however,  to  predict  with  accuracy  what  the  actual  operation  of 
this  extension  will  develop.  It  is  quite  possible  that  experience 
will  show  that  the  minimum  charge  on  this  extension  can  be 
reduced  *o  tbe  asuai  standard  ot  $12  per-  year  without  undue 
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hardship  to  the  company  or  to  the  patrons  of  the  other  parts  of 
the  system.  We  shall  therefore  retain  this  case  on  our  docket 
and  require  frequent  reports  as  to  the  results  of  the  operation 
of  this  extension,  so  that  such  further  orders  may  be  made  from 
time  to  time,  as  experience  shows  may  be  required. 
It  is  therefore  ordered,  adjvdged,  trnd  decreed: 

1.  That  the  Cumberland  County  Power  &  light  Company 
extend  its  transmission  line  from  the  end  of  its  present  line  at 
or  near  Gray  Comer,  along  the  Poland.  Springs  Bead,  so-called, 
for  a  distance  of  2i^  miles  to  and  through  the  settlement  called 
Dry  Mills,  substantially  as  shown  on  the  blue  print  filed  by  said 
company  with  this  Commission  at  the  time  of  the  hearing,  and 
marked  "respondent's  exhibit  !N"o.  2,"  so  ^  to  furnish  electric 
current  for  light,  and  power  if  required,  to  the  people  along  said 
route.  The  work  of  making  such  extension  shall  be  commenced 
within  twenty  days  after  the  contracts  or  guaranties  mentioned 
in  paragraph  2  of  this  order  shall  have  been  tendered  to  said 
company,  and  shall  be  completed  with  reasonable  diligence. 
Provided,  however,  that  said  company  shall  not  be  required  to 
make  such  extension  at  any  time  when  the  frost  is  in  the  ground. 

2.  Before  said  company  shall  be  required  to  comply  with 
the  foregoing  order,  the  parties  desiring  said  service,  or  some 
of  them,  shall  tender  to  the  company  written  contracts  or  guar- 
anties satisfactory  to  Ihe  company  or  approved  by  this  Commis- 
sion, providing  for  a  payment  to  said  company  annually  for  a 
period  of  three  years  from  the  date  when  the  electric  current 
shall  be  ready  to  be  turned  on  in  all  parts  of  said  extension, 
of  not  less  than  $400  per  year  for  lighting,  and  not  less  than 
$100  additional  per  year  for  power,  if  a  demand  for  power 
arises. 

Each  patron  shall  say  the  company  at  the  r^nlar  established 
rate  for  all  current  used,  provided,  however,  that  the  minimum 
charge  for  lighting  service  to  any  single  patron  shall  not  be 
less  than  $16  per  year,  payable  in  monthly  payments  of  $1.25. 
And  provided,  further,  that  any  of  the  patrotis  interested,  or 
said  company,  may  have  a  rehearing  on  the  -amounts  of  said 
contracts  or  guaranties  at  any  time  after  one  year  from  the  be- 
ginning of  such  contract  or  guaranty. 

3.  That  said  company  report  to  this  Conunission  at  the  time 
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the  work  on  the  extension  is  begun,  and  within  thirty  days  after 
the  completion  of  the  work,  a  detailed  statement  of  the  total 
cost  of  making  this  extension.  That  said  company  also  report 
to  this  Commission  at  the  end  of  the  first  six  months  of  oper- 
ation of  said  extension,  a  detailed  statement  of  the  total  revenue 
received  from  the  extension,  and  thereafter  when  and  as  ordered. 

4.  That  notice  of  this  order  be  Besved  on  the  company  by 
delivery  of  a  copy  thereof,  attested  by  the  derk  of  this  Com- 
mission, to  one  of  the  officers  of  said  company^  by  an  officer 
duly  qualified  to  serve  civil  precepts  in  the  county  of  Cumber- 
land, and  that  a  similar  copy  be  mailed,  postpaid,  by  registered 
mail,  to  Matthew  0.  Morrill,  Gray,  Maine,  the  representative  of 
the  petitioners  at  the  hearing  had  in  this  case. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission at  Augusta,  this  22d  day  of  July,  a.  d.  1919. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,. 
Herbert  W.  Trafton,  and  Albert  Greenlaw* 


BaSSOURI  PUBI/IO  SmtVIGE  COMMISSION. 

BE  PAEMEBS'  &  MERCHANTS'  MUTUAL  TELEPHONE 

COMPANY. 

[Caise  Na  1907.] 

SenHee  —  I^hyMoal  eannectUnt  —  Federal  c<nUrol  of  telephones. 

The  Miflsomi  statute  authorizing  the  Commission  to  order  a 
physical  connection  of  telephone  lines  cannot  be  invoked  against  the> 
Postmaster  General  or  a  telephone  company  under  Federal  control. 

[August  16,  1919.] 

Application  for  a  physical  connection  between  telephone 
lines;  dismissed. 

Bean,  Commissioner:  The  complainant  owns  and  operates 
a  telephone  exchange  at  the  town  of  California  and  also  owns 
lines  extending  through  Moniteau  coimty  and  adjoining  counties 
of  this  state.  The  complaint  herein  was  filed  on  the  31st  day 
of  December,  1918,  asking  the  Commission  to  require  the  Kin- 
loch  Long  Distance  Company  to  make  physical  connection  of 
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its  lines  with  the  telephone  lines  of  the  complainant  at  Cali- 
fornia. The  Kinloch  Company  filed  answer  denying  the  neces^ 
sity  for  physical  connection  of  its  lines  with  the  lines  of  the 
complainant.  The  Kinloch  Company  also  set  up  as  a  defense 
that  its  lines  and  property  were  under  the  operation  and  control 
of  the  Federal  government. 

A  hearing  was  held  before  a  special  examiner  for  the  Com- 
mission on  the  10th  day  of  February^  1919.  Briefs  have  been 
filed  in  behalf  of  both  parties  hereto.  In  pursuance  of  an  act 
of  Congress  enacted  on  the  16th  day  of  July,  1918,  the  Presi- 
dent of  the  Fnited  States  took  control  and  possession  of  the  prop- 
erly of  all  telephone  companies^  and  authorized  the  Postmaster 
General  to  operate  the  same.  Such  control  began  prior  to  the 
filing  of  the  complaint  herein  and  continued  until  the  Ist  day  of 
August,  1919. 

The  Postmaster  General  on  the  18th  day  of  November,  1918, 
issued  bulletin  No.  18  upon  the  subject  of  physical  connection 
of  telephone  lines,  which  is  as  follows : 

Bulletin  No.  IS. 

To  All  Telephone  Compames: 

To  enable  the  public  to  use  the  long-distance  or  toll-service 
facilities  to  the  fullest  extent,  any  telephone  company  not  hav- 
ing such  facilities,  but  desiring  them,  should  make  application 
therefor  in  writing  to  the  Postmaster  General,  who  will,  if  upon 
investigation  it  is  found  practicaUe  to  do  so,  order  the  connec- 
tion established. 

The  Federal  Supreme  Court  held  in  the  case  of  Dakota  Cent. 
Teleph.  Co.  v.  South  Dakota,  250  U.  S.  — ,  63  L.  ed.  — ,  — 
A.L.R  — ,  P.U.E.1919D,  717,  39  Sup.  Ct.  Eep.  607,  that  the 
Postmaster  General,  in  the  operation  of  a  telephone  system  pur- 
suant to  the  act  of  Congress  and  proclamations  of  the  President 
of  the  United  States,  was  not  subject  to  the  police  regulations 
of  the  states  as  to  the  rates  to  be  charged  for  service.  The 
principle  announced  by  the  court  in  that  case  leads  to  the  con- 
clusion that  the  statute  of  this  state  authorizing  the  Commis- 
sion to  order  a  physical  connection  of  telephone  lines  cannot 
be  invoked  against  the  Postmaster  General,  neither  can  it  be 
invoked  against  the  Kinloch  Long  Distance  Telephone  Company 
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in  this  case,  becaxise  its  property  was  under  Federal  control 
when  this  case  was  instituted  and  until  the  Ist  day  of  August^ 
1919,  thereafter. 

The  complaint  will  be  dismissed  for  the  reasons  given  above. 

It  is  so  ordered. 

All  ooncur  except  Busby^  Chairman,  and  Had,  0.,  absent. 


MISSOimi  PITBIiIO  SERVIOB  COMMISSION. 

BE  SPEINGFIELD  GAS  &  ELBOTBIC  COMPANY. 
[Case  No.  1784.] 

Bates  —  Steam  heating  <—  Service  ckarffe* 

1.  Steam-beating  charges  should  be  divided  so  that  each  customer 
shall  pay  a  fixed  charge  that  will  take  care  of  the  investment  necessa^ 
to  provide  for  his  demands  in  addition  to  the  cost  of  supplying  the 
steam  used. 

Bates  —  Steam  heating  —  JExcess  equipment, 

2.  If  a  steam-beating  system  is  larger  than  the  present  demand, 
but  not  too  large  for  reasonable  and  probable  growth,  the  fixed  charges 
on  the  extra  plant  equipment  should  be  absorbed  in  the  rates  for 
energy. 

Bates  —  Steam  heating  <—  Service  charge  —  Apportionment* 

3.  A  steam-heating  service  charge  may  be  apportioned  on  the  basis 
of  the  square  feet  of  radiation. 

Betum  —  Steanb  heating  —  Value  of  the  service, 

4.  A  Bteem-heating  company  in  need  of  reTsnne  to  prevent  loss 
should  forego  part  of  the  amount  which  would  be  considered  a  fair 
return  on  its  investment,  where  resulting  rates  would  probably  cause 
some  of  its  customers  to  operate  their  own  heating  systems,  thereby 
inoreasing  the  eompany't  loesee. 


Valuation  —  Steam,  heating  —  Co^t  per  square  foot  of  radiation. 

Discussion  of  cost  of  steam-heating  system  per  square  foot  of 
radiation^  p.  977. 
Beating  —  Consumption  of  steam. 

Discussion  of  consumption  of  pounde  of  eteam  per  square  loot 
of  radiation  per  season,  p.  077. 
Bates  —  Steam  heating. 

Discussion  of  basis  of  fixed  and  variable  steam-heating  charges, 
p.  978. 

[August  23,  1910.] 
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SusPBNSiOB'  of  proposed  steam-heating  rates  of  tiie  Spring- 
field Gks  &  Electric  Company;  schedule  of  increased  rates  speci- 
fied by  the  Commission,  authorized. 

By  the  Commission:  On  ^-ugiAt  20,  1918,  the  Springfield 
Gas  &  Electric  Company  filed  a  schedule  of  rates  for  steam- 
heating  service,  which  rates  it  proposed  to  put  into  effect  October 
1,  1918.  However,  upon  being  notified  of  the  proposed  change, 
several  of  the  larger  consumers  protested  on  tiie  grounds  that 
the  rates  then  in  effect  were  "adequate  and  compensatory/* 
and  asked  that  the  Commission  make  investigation  of  the  facts 
relevant  to  the  steam-heating  business,  and  allow  the  protest- 
ants  an  opportunity  to  be  heard  in  the  matter.  The  Commis- 
sion thereupon  suspended  the  proposed  rates  for  one  hundred 
twenty  days  in  order  that  investigation  might  be  mada 

Pending  the  investigation  of  the  Commission  a  certain  agree- 
ment in  this  matter  was  reached  between  the  applicant  company 
and  the  protestants.  In  the  Commission's  order  of  Novonber 
9,  1918,  the  rates  were  increased  according  to  the  said  agree- 
ment, the  following  statement  being  a  part  of  the  agreement: 
*^The  steam-heating  rates  which  prevailed  during  the  last  steam- 
heating  season  (a  copy  of  which  I  am  inclosing  herewith)  are 
to  be  increased  25  per  cent,  effective  at  the  beginning  of  the 
present  steam-heating  season  and  continue  throughout  said  sea- 
son, which  ends  on  May  31,  1919." 

The  rates  therefor  expired  May  31,  1919,  and  the  rates  in 
effect  at  the  time  of  the  application  for  increased  rates  became 
effective. 

Due  to  not  having  completed  the  case,  it  was  necessary  to 
enter  a  second  suspension  order,  the  order  being  dated  Jan- 
uary 13,  1919,  and  the  date  of  the  expiration  being  July  28, 
1919.  However,  the  case  not  having  been  completed  by  this 
date,  the  company  withdrew  the  proposed  schedule  of  rates,  by 
a  letter  filed  at  the  hearing  of  May  17,  1919,  and  asked  the 
Commission  to  determine  what  the  rates  should  be. 

The  case  was  heard  by  a  member  of  the  Commission  on  May 
17,  as  stated  above,  at  Springfield,  Missouri.  Briefs  have  been 
filed  by  both  applicant  and  protestant  and  the  case  now  comes 
on  for  decision. 
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The  physical  properly  consists  of  the  power  house  located 
at  Phelps  and  Main  streets,  and  the  necessary  mains.  The 
power  house  was  originally  built  for  the  generation  of  elec- 
tricity, but,  according  to  the  company's  statements,  it  is  now 
used  almost  entirely  for  steam-heating  purposes.  The  com- 
pany now  purchases  electric  energy  generated  by  water  power 
on  the  White  river  and  by  steam  at  Joplin.  It  appears  that  the 
applicant  company's  steam  plant  can  yet  be  used  for  generating 
electricity  in  case  of  an  emergency,  but  it  does  not  count  on 
needing  to  use  its  plant  very  often  for  that  purpose.  The  nomi- 
nal boiler  horse  power  installed  at  its  plant  is  2,290. 

The  steam  mains  consist  of  12"  pipe  leading  from  the  plant 
and  10''  pipe  at  the  square  where  distribution  begins.  The 
total  distance  the  steam  is  transmitted  in  12''  and  10"  pipes 
is  about  2,300  feet  As  to  the  quality  of  the  installation  the 
company  stated  that,  after  an  examination  of  the  system  by 
an  engineer  of  the  American  District  Steam  Heating  Company, 
the  engineer  did  not  have  any  suggestions  to  ofFer  in  the  way 
of  improving  the  system  to  reduce  cost  of  delivering  the  steam 
by  reducing  the  friction  and  leakage  losses  and  condensation. 
The  company  stated  that  the  engineer  said  that  loss  due  to 
condensation  mi^t  be  anywhere  from  40  per  cent  to  60  per 
cent.  Using  die  figure  of  40  per  cent  and  the  steam  supplied 
to  customers,  it  appears  that,  during  extremely  cold  weather, 
the  mains  are  not  larger  than  is  necessary  to  supply  the  present 
maximum  demand.  It  also  appears  that  it  will  take  practically 
2,000  boiler  horse  power  to  generate  the  steam  during  the  maxi- 
mxim  demand. 

[1,  2]  The  purpose  of  the  company  in  its  contention  that  the 
steam  plant  as  it  now  exists  is  only  sufficient  to  take  care  of 
the  present  load  is  to  show  that  the  fixed  charges  on  the  plant 
should  be  taken  care  of  by  a  service  charge.  In  support  of  the  con- 
tention for  a  service  charge  plus  an  energy  charge  or  demand 
plus  an  energy  charge,  it  should  not  be  overlooked  that  there 
is  a  wide  difference  in  the  use  of  steam  by  various  customers. 
A  restaurant  or  hotel  may  use  the  service  eighteen  hours  a  day ; 
an  office  building,  store,  or  bank  may  use  it  only  ten  hours  a 
day;  and  a  lodge  room  or  auditorium  may  use  it  only  a  few 

hours  per  week.    The  demand  on  the  steam  plant  at  any  par- 
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ticular  moment  may  be  the  same  by  each  type  of  building,  but 
it  can  be  seen  that  the  amount  of  steam  used  will  vary  con- 
siderably. The  investment  in  mains  and  equipment  may  be 
the  same  for  each  type  of  building,  but  if  the  rates  are  based 
solely  on  the  pounds  of  steam  consumed,  one  customer  may  pay 
greatly  in  excess  of  the  actual  cost  of  his  service.  The  charges 
should,  therefore,  be  divided  so  that  each  customer  should  pay 
a  fixed  charge  that  will  take  care  of  the  investment  necessary 
to  take  care  of  his  demands,  this  charge  being  in  addition  to 
the  cost  of  supplying  the  steam  used.  If  the  sjetem  is  larger 
than  the  present  demand,  but  not  too  large  for  reasonable  and 
probable  growth,  the  fixed  charges  on  the  extra  plant  investment 
should  be  absorbed  in  the  rates  for  energy.  This  is  fair  because 
the  extra  equipment  is  not  put  in  for  any  particular  customer, 
but  put  in  to  avoid  the  excessive  cost  of  increasing  the  system 
as  the  load  increases  in  the  future. 

[3]  In  the  present  case  the  company  has  not  furnished  data 
on  the  maximimi  demand  of  the  various  customers,  but  has  fur- 
nished information  regarding  the  square  feet  of  radiation  of 
each.  The  service  charge  can  be  apportioned  on  this  basis,  since 
the  amount  of  steam  consumed  varies  as  the  number  of  square 
feet  of  radiation,  other  conditions  being  equal. 

To  determine  the  fixed  charges,  the  value  of  the  useful  invest- 
ment must  be  known  or  estimated.  The  Commission  has  never 
made  an  appraisal  of  this  property,  but  the  company  has  sub- 
mitted a  valuation  arrived  at  by  a  rough  estimate  based  upon 
1915  prices.     The  sunmiary  of  this  valuation  is  as  follows : 

Boiler  plant   $  97,271.98 

Distribution  system 68,983.97 

Total  value   $161,265.95 

It  also  submitted  a  table  entitled  "Cost  of  Steam  Heating  Sys- 
tem." This  shows  the  cost  up  to  1906  to  be  $22,647.70,  and, 
with  additions  up  to  and  including  1917,  the  cost  to  be  $64,- 
017.09.    This  is  made  up  as  follows : 

riant    $  1,681.90 

Mains   60,118.49 

Services    7,695.83 

Meters  and  traps 2,801.22 

Miscellaneous    13.41 

Engineering  superintendent    ..»....,       1,706.24 

Total  cost   w $64,017.09 

P.U.R.1919E. 
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This  shows  a  very  small  amount  for  plant  aocoimt  If  the 
plant  were  used  for  electric  service  and  steam-heating  service 
combined,  the  amount  shown  for  plant  value  would  be  a  very 
conservative  sum.  From  various  valuations  and  estimates  the 
cost  of  a  steam-heating  system  distributing  low-pressure  steam 
per  square  foot  of  radiation  supplied  ranges  from  60  cents  to 
$1  and  up. 

The  Commission's  engineer,  Mr.  Harrop,  found  the  cost  of 
reproduction  less  depreciation  value  of  the  heating  system  of 
the  St.  Joseph  Eailway,  Light,  Heat,  &  Power  Company,  to  be 
$213,146.70,  the  value  being  as  of  June  30,  1918.  The  com- 
pany sold  during  the  season  of  1917  and  1918,  168,601,000 
pounds  of  steam.  Assuming  that  500  pounds  are  used  per 
square  foot  of  radiation  per  season,  the  St.  Joseph  Railway, 
Light,  Heat,  &  Power  Company  supplies  steam  to  about  300,000 
square  feet  of  radiation.  Five  hundred  pounds  of  steam  per 
square  foot  of  radiation  per  season  is  accepted  as  the  average 
amount  of  steam  needed  in  this  climate.  In  case  ITo.  1353, 
Kansas  City,  a  Municipal  Corporation  v.  Kansas  City  Light  & 
P.  Co.  a  Missouri  Corporation,  it  was  shown  that  the  company 
sold  489  pounds  of  steam  per  square  foot  of  radiation  for  the 
year  ending  June  31,  1917.  This  would  make  the  value  of  the 
St.  Joseph  Railway,  Light,  Heat,  &  Power  Company  about  67 
cents  per  square  foot  of  radiation  supplied.  Using  this  figure, 
the  value  of  the  heating  system  of  the  company  in  the  present 
case  is  about  $80,000.  The  Springfield  Gas  &  Electric  Company 
supplies  heat  to  119,768  square  feet  of  radiation. 

As  a  tentative  value,  therefore,  for  the  present  case  the  sum 
of  $66,000  will  be  allowed.  This  allows  a  very  small  amount 
for  plant,  and  if  the  present  plant  is  to  be  used  principally  for 
steam-heating  purposes,  it  is  very  evident  that  a  considerable 
part  of  it  win  have  to  be  charged  to  steam  heating. 

Allowing  7  per  cent  for  return  and  2^  per  cent  for  deprecia- 
tion, the  fixed  charges  based  upon  the  heating  season  just  closed 
will  be  as  follows : 

Interest  at  7%  on  $65,000 •  4,550.00 

Depreciation  at  2i%  on  965,000 1,625.00 

Plant  maintenanoe  3J87.36 

Distribution  system  867.45 

Total  fixed  charges $10,829.81 

P.UJ1.1919B.  62 
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The  variable  costs  were  given  as  follows: 

steam  Oeneratian. 

Labor    9  6,240.21 

Fuel    33,153.49 

Supplies 829.29 

Total   $40,204.99 

Deduction    9  5,924.00 

Total  to  heating  system $34,280.99 

The  item  shown  as  'deduction"  is  for  the  amount  of  steam 
Tisecl  in  other  departments  and  steam  furnished  to  the  gas  plant^ 
as  allocated  by  the  company.  Assuming  that  these  expenses  are 
correct,  and  it  should  be  pointed  out  that  a  very  small  amount 
is  allowed  for  investment  in  generating  plant,  the  service  charge 
to  take  care  of  the  fixed  charges  will  be  9.0  cents  p^  square 
foot  of  radiation  per  season.  The  energy  charge  based  on  the 
amount  of  steam  sold  during  the  past  season,  which  was  about 
36,000,000  pounds,  will  be  95  cents  per  1,000  pounds.  This 
amount  of  steam  sold  would  figure  out  about  800  pounds  per 
square  foot  of  radiation  per-  season^  which  appears  to  conflict 
with  the  figure  of  500  pounds  used  above,  but  this  difference  is 
due  to  the  exceedingly  mild  winter  just  past. 

As  a  schedule  the  fixed  charge  should  be  made  in  equal 
monthly  instalments  during  the  heating  season,  which  consists 
of  the  months  from  and  including  October  to  May,  eight  months. 
Making  a  sliding  scale  of  rates  on  this  basis,  the  radiation  chaige 
should  be  as  below  if  the  company  is  permitted  to  make  the  re- 
turn indicated: 


For  each  sq.  ft.  of  the  first  10,000  sq.  ft  of  direct  radiation,  0.2^  per  i 
For  each  additional  sq.  ft.  of  direct  radiation ^  per  season 

The  charge  for  energy  should  also  be  on  a  sliding  scale,  and 
since  the  energy  charge  taken  as  a  whole  amounts  to  an  average 
of  95  cents  per  1,000  pounds  of  steam,  it  is  evident  that  the 
rate  cannot  go  much  higher  if  the  company  expects  to  retain  its 
customers.  On  a  comparative  basis  the  maximum  charge  cannot 
go  above  $1  per  1,000  pounds  for  steam  in  addition  to  the  ser?- 
ice  charge. 

[4]  The  Commission  feels  that  the  company  will  have  to  fore- 
go a  part  of  the  amount  which  would  be  considered  a  fair  re- 
turn on  its  investment,  and  charge  such  rates  as  the  customer 
P.U.R.1919E. 
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tsan  afford  to  pay,  whioh  rates  Bhould  pay  aomediing  more  than 
operating  expenfies  in  order  that  the  company  may  keep  np 
depreciation.  Under  these  conditions  it  appears  that  the  com- 
pany should  not  charge  more  than  the  following  rates  per  M 
ponnds  of  steam  furnished  during  the  coming  heating  season 
in  addition  to  the  service  charge: 

For  the  first     10,000  lbs.  of  steam  Ufl«d.  per  ixft>nth $1.00 

For  the  next    30,000  lbs.  ol  steam  used  per  month 90 

For  the  next    60,000  lbs.  of  steam  used  per  month 80 

For  the  next  100,000  lbs.  of  steam  used  per  month 70 

For  the  next  300,000  lbs.  of  steam  used  per  month 60 

For  all   over  500,000  lbs.  of  steam  used  per  month 50 

It  is  estimated  that  the  total  income  to  be  realized  from  the 
above  rates,  including  the  service  charge,  will  amount  to  about 
$37,521.77,  which,  with  an  operating  cost  of  $38,935.80,  would 
lack  $1,414.03  of  making  operating  expenses. 

The  rates  asked  for  by  the  company  as  contained  in  its  sched- 
ule filed  August  20,  1918,  were  as  follows: 

First      60,000  lbs.  of  condensation  per  month  per  1,000  lbs $1.00 

Next      50,000  lbs.  of  condensation  per  month  per  1,000  lbs 00 

Next    100,000  lbs.  of  condensation  per  month  per  1,000  lbs 80 

Next    200,000  lbs.  of  condensation  per  month  per  1,000  lbs 75 

Next  ^400,000  lbs.  of  condensation  per  month  per  1,000  lbs 70 

All  in  excess  of  800,000  lbs.  of  condensation  per  month  per  1,000  lbs.      .60 
Discotmt  for  prcHnpt  payment,  5%.    Minimum  charge,  $6  per  month. 

The  rates  mentioned  above  were  suspended,  and  the  rates  that 
were  applied  during  the  past  heating  season  were  the  old  rates 
plus  a  surcharge  of  25  per  cent,  the  old  rates  being,  yet  in  effect, 
as  follows : 

60^  per  1,000  lbs.  for  the  first  10,000  lbs.  or  less  consumed  in  any  month 
50^  per  1,000  lbs.  for  the  next  10,000  lbs.  or  less  consumed  in  any  month 
A64  per  1,000  lbs.  for  the  next  70,000  lbs.  or  less  consumed  in  any  month 
40^  per  1,000  lbs.  for  the  next  250,000  lbs.  or  less  consumed  in  any  month 
Z5it  per  1,000  lbs.  for  all  over  340,000  Hm.  oonsimied  in  any  month. 
Discount  for  prompt  payment,  10%. 

It  appears  after  study  of  the  situation,  the  company  will  have 
to  for^o  all  profit  in  the  business  and  work  to  reduce  the  loss 
on  operation.  Bates  high  enough  to  enable  the  company  to 
realize  a  return  on  the  investment  would  probably  cause  some 
of  its  customers  to  operate  their  own  heating  systems,  thereby 
increasing  the  company's  losses.  The  Commission  finds  that 
the  following  should  be  die  maximum  rates  and  charges  which 
P.UJLWIOE. 
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the  company  should  pat  into  effect  during  the  heating  seasoxi  of 
1919-^1920. 

Service  Charge.  per 

Beason 

For  each  sq.  ft.  of  the  first  10,000  sq.  ft.  of  direct  radiation 8f 

For  each  additional  sq.  ft.  of  direct  radiatum  . .« ^ ,       M 

Energy  or  Condensation  charge. 

'  For  the  first     10,000  lbs.  of  steam  used  per  month f  1.00 

For  the  next     30,000  lbs.  of  steam  used  per  month i . . .      .90 

For  the  next     60,000  lbs.  of  steam  used  per  month 80 

For  the  next   100,000  lbs.  of  steam  used  per  month 70 

l^or  the  next   300,000  lbs.  of  steam  need  per  month 60 

Tor  all   over   500,000  lbs.  of  steam  used  per  month iO 

Discount  for  prompt  payment,  5%.    Minimum  charge  $5  per  month. 

The  revenue  which  the  company  should  realize  from  these 
rates  is  estimated  to  amount  to  about  $36,000.  This,  of  course, 
is  a  considerable  increase  over  the  revenues  obtained  by  the 
company  during  the  two  heating  sfeasons  just  past  as  indicated 
by  the  figures  below,  which  were  submitted  by  the  company  in 
the  present  case. 

Season  Season 

1917-1W8.  1918-1919. 

Revenues    $16,968.02  fl7,385.16 

Expenses    39,194.88  38,935.80 

This,  of  course,  is  a  large  increase,  but  it  will  be  notetf  Aat 
the  company  has  been  operating  at  an  exceedingly  lai^  loss  to 
this  class  of  business,  and  will  not  yet  realize  anything  for 
depreciation,  not  saying  anything  of  return  on  investment.  On 
the  other  hand  it  appears  that  the  rat^  should  not  be  made  any 
higher  because  by  so  doing  the  company  may  lose  other  business 
to  offset  any  additional  increase  that  would  be  enjoyed  by  higher 
rates  than  those  set  out  above. 

An  order  will  issue  allowing  the  eempany  to  put  into  effect 
the  rates  as  herein  considered  best 

P.U.R.1919E. 
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BOBOtTQH  OF  LANSFOBD  et  al. 
PANTHEB  VALLEY  ELECTRIC  COMPANY. 

[Complaint  Docket  Nob.  2248,  2250,  2266,  2268.] 

Return  —  Reaaanahleneas  —  Increase  in  minimum  charge  •»  |Voof» 

A  public  utility,  in  order  to  justify  an  increase  in  its  minimum 
charge,  should  not  only  show  that  it  actually  costs  that  much  more  to 
be  in  a  position  to  serve  its  customefs,  but  also  that  it  is  necessary 
to  make  the  increase  in  oider  to  pay  its  operaitiiig  ezpenaaa  and  yield 
a  fair  return  on  its  investment. 

[August  12,  1919.] 

Complaint  alleging  the  nnreasonableiiess  of  an  increase  in  the 
minimum  charge  for  electricity;  sustained. 

Shelby,  Commissioner:  The  Panther  Valley  Eleetric  Com- 
pany filed  with  the  Commission  on  July  1,  1918,  a  new  tariff 
of  rates,  to  become  effective  August  1,  1918.  The  new  tariff  in 
schedule  ^'A''  provides  for  the  collection  of  a  minimum  monthly 
bill  of  $1  from  each  consumer  or  user  of  electricity.  The  former . 
charge  was  for  the  actual  amount  of  current  consumed,  with  an 
added  charge  of  10  cents  for  meter  service  when  the  monthly 
bill  was  less  than  $1.  The  new  tariff  did  not  otherwise  change 
the  existing  rates  for  electric  current 

Prior  to  the  effective  date  of  the  new  tariff,  the  borough  of 
Lansford  and  David  S.  Stevens  filed  a  complaint  alleging  that 
the  increase  in  the  minimum  monthly  bill  is  excessive,  unreason- 
able, and  unjust,  and  a  hardship  on  the  small  consumers  of  elec- 
tric current.  The  respondent,  in  its  answer  denies  that  the  pro- 
posed minimum  charge  is  excessive,  unreasonable,  and  unjust, 
and  affirms  that  a  minimum  monthly  charge  of  $1  for  electric 
service  is  reasonable,  and  is  not  more  than  is  reasonably  neces- 
sary to  meet  the  expenses  necessarily  incurred  by  respondent  to 
place  it  in  a  position  to  be  ready  to  serve  its  customers.  The 
complaint  having  been  filed  prior  to  August  1,  1918,  the  effective 
date  of  the  tariff,  the  burden  of  proof  is  on  the  respondent  to 

P.U.R.1919E. 
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show  that  the  increase  in  the  minimum  charge  is  just  and  rea* 
sonable.  -     •• 

The  respondent  company  purchases  all  of  its  electric  current 
from  the  Lehigh  Navigation  &  Electric  Company^  and  resells 
and  distributes  it  to  its  patrons^  who  number  about  2,550,  in 
the  boroughs  of  Lansford,  Suixanit  Hill,  and  Coaldale,  the  vil- 
lages of  Nesquehoning,  Hauto,  and  Columbus,  and  intervening: 
townships  situate  in  the  Panther  Creek  valley.  The  territory 
served  by  respondent  comprises  an  area  about  10  or  11  miles- 
long  and  2  miles  wide.  The  respondent  receives  the  current 
from  the  Lehigh  Navigation  Company,  at  Lansford.  The  testi- 
mony shows  that  approximately  800  of  its  patrons  will  be  af- 
fected by  the  minimum  charge  of  $1,  and  the  increase  in  revenue- 
will  be  about  $3,800. 

The  respondent  filed  an  exhibit  setting  forth  data  on  the 
minimum  charge  applicable  to  residential  lighting  consumers,, 
and  this  data  shows  that  the  cost  per  month,  per  minimum  charge 
to  consumer,  is  $1,768.  A  slight  error  in  the  calculation  was 
discovered,  and  the  corrected  cost  is  $1.7519. 

The  summary  of  the  revised  minimum  charge  analysis  as  pre- 
sented by  the  respondent  is: 

.Consumers'  diarge r 215 

Energy  charges 2199^ 

Stana-t)y  investment  charges 1.317 

.  ToUlI  chazgea  per  minimum  charge  to  consumers  per  month  ....  Udld' 

The  data  used  to  arrive  at  this  conclusion  was  not  controverted 
by  the  complainants,  and  the  Commission  is  of  the  opinion  that 
it  is  substantially  correct.  The  testimony  further  shows  that 
the  respondent  for  some  years  past  has  been  paying  dividends, 
and  for  the  years  1916  and  1917  declared  and  paid  a  dividend 
of  I7i  per  cent  each  year,  and  in  the  first  six  months  of  1918 
declared  and  paid  a  dividend  of  5  per  cent.  The  capital  stock 
of  the  respondent  company  is  $90,000,  and  the  dividends  were 
declared  on  this  amount  of  capital  stock.  There  is  no  testimony 
as  to  the  fair  value  of  respondent's  property  for  rate-making  pur- 
poses. However,  there  is  some  testimony  to  show  that  the  re- 
spondent considers  its  property  worth  about  $130,000.  Nor  is 
there  any  testimony  showing  the  gross  receipts  and  expenditures 
of  respondent  company;  and  there  is  no  testimony  to  show  that 

P.U.R.1919E. 
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the  schedule  of  rates  in  effect  prior  to  August  1,  1918,  did  not 
yield  a  iaiir  return  to  tihe  sto<ikholdera  of  the  respondent  com- 
pany, and  in  the  absence  of  such  testimony  it  is  a  fair  inference 
that  the  schedule  of  rates  did  yield  a  fair  return  to  the  stock- 
holders. Under  these  circumstances,  if  the  respondent  company 
desired  to  make  each  part  of  its  rate  schedule  scientifically  cor- 
rect, it  should  have  lowered  its  rate  on  electric  current  in  such 
an  amount  that  the  revenue  derived  from  this  source  would  be 
decreased  in  about  the  same  amount  that  the  revenue  derived 
from  the  minimum  charge  would  be  increased.  In  other  words, 
it  should  have  so  adjusted  its  rate  schedule  that  it  would  yield 
approximately  the  same  revenue  as  the  old  schedule  yielded. 

The  respondent  in  this  case  has  attempted  to  justify  the  in- 
crease in  the  minimum  charge  standing  alone,  and  not  in  con^ 
nection  with  the  oik&t  items  in  the  schedule,  and  the  Commis- 
sion, is  of  the  opinion  that  the  minimum  charge  should  always  be 
considered  in  connection  witL  the  other  elements  of  the 
rate  schedule.  The  respondent  does  not  justify  the  increased 
minimum  charge  on  the  ground  that  it  is  necessary  to  yield  a 
fair  return  on  its  investment,  but  simply  on  the  ground  that  it 
costs  that  much  or  more  to  place  it  in  a  position  to  be  rea4y  to 
serve  its  customers. 

We  are  of  the  opinion  that,  in  order  to  justify  the  respondent 
in  increasing  its  minimum  charge^  it  should  not  only  show  that 
it  actually  costs  that  much  to  be  in  position  to  serve  its  custo- 
mers, but  also  that  it  is  necessary  to  make  the  increase  in  order 
to  pay  its  operating  expenses  and  yield  a  fair  return  on  its 
investment    This  the  respondent  company  has  failed  to  do. 

Under  all  the  facts  and  circumstances  of  this  case,  the  Com- 
nussion  is  of  the  opinion  that  the  complaint  should  be  sustained 
and  the  respondent  directed  to  file  a  new  tariff  in  accordance 
with  this  opinion.  The  complaints  filed  by  the  borough  of  Coal- 
dale,  Michael  Eartneady,  et  aL,  and  the  borough  of  Sununit 
Hill  (complaint  docket  Kos.  2250,  2266,  and  2268,  respective- 
ly), against  the  Panther  Valley  Electric  Company,  were  con- 
solidated with  the  complaint  of  the  borough  of  Lansford  for 
hearing  and  determination,  and  therefore  this  report  and  order 
are  directed  to  and  filed  with  each  of  these  complaints. 
P.U.R.1910B. 
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SLATE  BELT  ELECTBIO  STREET  BAILWAT  COMPANY 

v. 
PENNSYLVANIA  UTILITIES  COMPANY. 

[Complaint  Docket  No.  2311.] 

OonstUutional  lato  «  Impairment  of  oantraot  «  Bate  UmMaUcn  — 
Cofieideratien  «  Breach. 

1.  An  inquiry  either  as  to  the  nattm  of  the  oonakLeratton  for  a 
rate  c(«tract  or  as  to  its  breadi  is  immaterial  on  the  questioiL  of  the 
Pennsjlvania  Commission's  jurisdiction  to  determine  just  and  reason- 
able rated,  the  only  materiality  of.  the  contract  itself  being  the  evi- 
dence it  furnishes  of  the  value  of  the  serrioe. 

Bates  «  Coal  ciauseB  «  JLegoUfy. 

2.  Goal  olauses  in  rate  contraets,  haying  served  their  «niergeo<7 
purpose,  and  having  largely  disappeared  from  tariff  schedules,  will 
not  be  declared  illegal  by  the  Pennsylvania  Commission;  since  it  can- 
not be  said  that  they  were  unjust  or  umreasonable  in  the  results  fol- 
lowing  their  application. 

Bates  «  Filed  schedules  —  Beasonahleness  —  Burden. 

3.  The  burden  of  showing  that  filed  rates  are  unjust  and  unrea- 
sonable is  on  the  complainant. 

Comm^issUms  —  Policy  «  Questions  ovtside  of  issiues. 

4.  It  is  the  policy  of  the  Pennsylvania  Commission  not  to  ansirar 
questions  of  law  or  fact  not  pertinent  to  the  issues, 

(RiuxNO,  Commissioner,  dissents.) 

[August  12,  1919.] 

CoMPLAUTT  alleging  unreasonableness  of  electric  rates;  dis- 
missed. 

Ainey,  Chairman:  The  Slate  Belt  Electric  Street  Railway 
Company  purchases  power  from  and  is  dependent  for  it  upon 
the  Pennsylvania  Utilities  Company,  the  respondent.  To  be- 
come thereafter  effective  on  December  15,  1917,  the  respondent 
filed  with  this  Commission  a  supplemental  tariff  in  a  form  which 
has  now  become  generally  known  as  a  "coal  clause,"  which  pro- 
vided that  for  each  8  cent  increase  in  the  per  ton  price  of  coal 
over  $2.70  (the  base  price)  an  additional  sum  should  be  paid 
by  consumer  at  the  rate  of  $0.0001  per  kilowatt  hour.  By  the 
same  ratios  a  decrease  in  the  cost  of  coal  was  to  be  followed  by 
a  decrease  in  the  amount  charged  for  current.     On  refusal  by 

P.UJi.l919E. 


Digiti: 


zed  by  Google 


SLATE  BELT  ELECTRIC  S.  R.  00*  v.  PENNSYLVANIA  U.  CO.  W6 

GomplBinant,  beoause  of  an  alleged  contract  fixing  for  a  definite 
period  the  rates  for  electric  service,  to  pay  the  increases  pro- 
posed in  the  coal  datise,  the  respondent  threatened  to  cut  off 
service,  whereupon  the  complainant  filed  a  bill  in  equity  in  the 
court  of  conunon  pleas  of  Northampton  county,  setting  forth  its 
contract  rights  and  praying  for  an  injunction.  That  court  held : 
^'The  law  has  been  established  in  Pennsylvania  that  a  court  of 
equity  has  no  jurisdiction  since  the  passage  of  the  Public  Serv- 
ice Company  Act  to  determine  the  validity  of  a  contract  made 
by  a  public  service  company  with  a  consumer.  Such  questions 
are  for  the  determination  of  the  Public  Service  Commission  in 
the  first  instance,  and  under  the  ruling  of  the  court  we  would 
be  compelled  to  dissolve  the  injunction  and  dismiss  the  bill;" 
but  owing,  as  the  court  found,  that  the  railway  operated  by  the 
complainant  company  was  the  only  means  for  the  transportation 
of  a  large  number  of  workmen  to  reach  their  employment  as  the 
t  Bethlehem  Steel  Company  plant  in  the  city  of  Bethlehem,  that 
this  company  was  engaged  in  the  manufacture  of  munitions  and 
other  implements  in  the  use  of  the  government  of  the  United 
States  in  waging  and  carrying  on  the  present  war  with  Germany 
and  Austria*Hungary,  and  that  these  workmen  were  necessary 
and  essential,  the  permanent  injunction  was  continued  in  order 
that  the  complainant  might  have  reasonable  opportunity  to  apply 
to  the  PuUic  Service  Commission  for  adjustment  of  the  matters 
contained  in  the  bill.  On  August  16,  1918,  this  complaint  was 
filed,  following  in  substantially  identic  terms  the  language  of 
the  bill  in  the  equity  proceedings. 

[1,  2]  The  basic  contention  of  the  complainant  as  averred  and 
claimed  to  have  been  established  by  evidence  is  that  a  contract 
was  entered  into  between  complainant  and  respondent,  or  with 
a  constituent  company  of  respondent,  to  run  for  the  period  of 
ten  years,  which  had  not  then  expired,  and  by  its  terms  the 
respondent  was  obligated  to  continue  to  furnish  complainant  with 
power  at  these  contract  rates,  which  were  less  than  those  pre- 
scribed by  the  filed  tariffs,  to  the  extent  and  by  the  amount  of 
the  increase  called  for  by  the  coal  clause. 

It  was  further  alleged  and  claimed  to  have  been  proven  that 
a  valuable  consideration  supported  the  contract,  to  wit,  an  ease- 
ment or  right  of  way  in  certain  real  estate,  being  a  line  of  poles 
P.U.E.1919E. 
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for  transmission  wires  oviied  hj  complainant  and  located  along 
the  latter's  railway. 

The  ten-year  contract  fixing  rates  was  executed  by  the  respond- 
ent and  complainant  December  1,  1918^  while  the  conveyance 
of  the  right  of  way  referred  to  in  testimony  and  argument  as  a 
oonsideratioi;!  was  made  some  time  before.  May  1st  or  2dy  1912, 
by  the  complainant  to  the 'Eastern  Pennsylvania  Power  Com- 
pany, now  t)y  merger  a  part  of  the  respondent  company,  whidi 
latter  company  is  now  exercising  its  rights  nnder  that  convey- 
ance and  is  still  in  possession  of  the  pcde  line.  It  was  the  com- 
plainant's contention  that  the  ten-year  contract  and  the  convey- 
ance were  parts  of  the  same  undertaking,  the  terms  agreed  upon 
at  the  same  time,  to  wit,  about  May  1, 1912 ;  but  tiie  execution  of 
the  contract  was  deferred  in  order  that  it  might  be  signed  by 
respondent,  which  was  about  to  be  formed  by  the  mei^r  into 
it  of  other  companies  including  the  Eastern  Pennsylvania  Power 
Company;  and  for  the  further  reason  that  the  Eastam  Penn- 
sylvania Power  Company  had  not  then  fully  equipped  itself  to 
deliver  the  power  required  by  complainant. 

A  large  amount  of  testimony  was  introduced  in  order  to  show 
the  actual  consideration  entering  into  the  ten-year  contract,  and 
tending  to  establish  that  its  supporting  consideration  was  the 
conveyance  by  the  complainant  of  the  right  of  way  referred  to. 

The  complainant  maintained  that,  because  of  the  valuable  con- 
sideration which  it  gave,  this  complaint  must  be  distinguished 
from  the  cases  of  which  V.  &  S.  Bottle  Co.  v.  Mountain  Gas 
Co.  261  Pa.  523,  104  Atl.  667;  Klein-Logan  Co.  v*  Duquesne 
Light  Co.  261  Pa.  626,  P.U.R.1919A,  524,  104  AtL  763; 
Leiper  v.  Baltimore  &  P.  E.  Co.  262  Pa.  328,  RU.R1919C, 
397,  105  Atl.  551,  are  types,  and  under  tiiis  distinction  com- 
plainant invokes  the  inviolability  of  contract  dause  of  the  Con- 
stitution. 

It  appeared  by  the  testimony  that  the  complainant  was  at  one 

time  greatly  in  arrears  to  respondent  on  payment  for  electric 

power  in  an  amount  which  on  June  1,  1916,  was  about  $12,000, 

but  which  was  reduced  near  the  end  of  that  year  to  $10,000. 

This  arrearage  continued  at  the  latter  sum  into  the  period  when 

the  coal  clause  was  effective.    The  complainant  met  the  urgency 

of  respondent  for  payment  by  turning  over  some  of  its  less  use- 
P.U.R.1919E. 
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fnl  property  and  agreeing  thereafter  to  pay  $100  per  day  (the 
amount  of  power  consumed  averaging  about  $75  per  day  at  the 
coal  clause  rate)  until  the  arrearages  were  made  up*  Having 
in  this  way  ultimately  on  April  27,  1918,  satisfied  respondent's 
claim,  complainant  refused  to  continue  to  pay  the  increase  (coal 
olauae  rate),  alleging  it  had  theretofore  paid  in  excess  of  the 
contract  because  of  the  respondent's  threats  to  cut  ofiF  service 
upon  which  it  was  wholly  dependent,  and  it  now  demands  repara- 
tion in  the  sum  of  $2,669.31  thus  asserted  to  have  been  overpaid. 

Bespondent,  on  the  other  hand,  contended  that  the  ten-year 
contract  was  independent  of  the  right  of  way  conveyance,  that  it 
prescribed  the  same  rates  for  service  then  charged  to  the  other 
power  consumers,  that  it  was  broken  by  complainant's  failure 
to  pay,  that  the  new  agreement  superseded  it  when  c(»nplainant 
began  the  payment  of  $100  per  day,  which  included  rates  cov- 
ered by  the  coal  clause,  and  that  the  case  cannot  be  distinguished 
on  principle  from  the  cases  above  referred  to. 

The  complainant,  during  the  hearings  and  at  argument,  as- 
serted that  the  coal  clause  was  not  a  legal  tarifF  fixing  a  rate,  in. 
that  it  was  not  prepared  in  compliance  with  the  Public  Service 
Company  Law,  that  it  was  indefinite  and  uncertain  as  to  terms; 
that  at  most  it  provided  a  method  by  which  the  rate  might  be 
determined  rather  than  prescribing  one  as  is  required  of  a  legal 
tariff. 

The  pleadings  and  testimony  were  rather  voluminous;  the 
procedure  in  both  respects  followed  by  the  parties  approximated 
closely  to  those  prescribed  in  equity. 

It  is  our  view  that  this  Commission's  jurisdiction  attaches 
because  the  complaint  involves  the  reasonableness  of  rates.  The 
rates  which  any  utility  may  charge  for  service  which  it  renders 
must  be  filed  rates,  posted  and  published  as  required  by  law. 
Our  inquiry  then  is  dirlected  towards  determining  whether  those 
rates  are  properly  drafted  and  filed,  for  obviously  if  they  are  not 
they  are  not  legal  rates;  and  whether,  if  legally  filed,  they  are 
just  and  reasonable,  and  not  unreasonably  preferential  or  un- 
justly discriminatory. 

For  this  Commission  to  substitute  some  other  standards,  for 
instance,  private  contracts  in  which  one  or  the  other  of  the  par- 
ties had  obtained  an  advantage,  or  in  which  the  consumer  was 
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obligated  to  pay  more  or  less  than  others  in  the  same  class  not 
under  contract,  would  be  to  read  into  the  Public  Service  Com- 
pany Law  provisions  not  included  in  it  and  open  the  door  to  the 
widest  opportunity  for  the  practice  of  discrimination  and  allow- 
ance of  preferences. 

We  have  held  in  numerous  cases,  whew  we  have  discussed 
at  some  length  the  substantial  and  unde^^Iying  reasons  for  the 
rule,  that  rates,  except  perhaps  in  some  instancefl  those  between 
utilities  and  municipalities  which  are  covered  by  special  pro- 
visions of  our  act,  cannot  now  be  based  upon  contract,  but  must 
at  all  times  stand  the  teat  of  what  is  just  and  reasonable.  It 
would,  therefore,  be  futile  and  perhaps  usurpant  of  the  func- 
tions of  some  other  tribunals  for  us  to  attempt  to  determine 
whether  the  ten-year  contract  was  supported  by  the  conveyance 
of  a  valuable  transmission  line,  as  claimed  by  the  complainant 
but  denied  by  the  respondent,  or  whether  the  ten-year  contract 
was  breached  by  the  act  of  either  of  the*  parties.  The  only  ques- 
tions are:  Whether  if  such  a  contract  exists,  as  claimed  by  the 
complainant^  we  are,  because  of  it,  precluded  from  inquiring  into 
and  determining  the  reasonableness  of  the  filed  rates  which  are 
objected  to,  and  whether  the  filed  rates  are  just  and  reasonable. 
To  the  first,  following  judicial  guidance,  we  must  make  answer 
we  are  not.  As  we  have  on  another  occasion  said  a  contract 
made  prior  to  the  Public  Service  Company  Law  may  be  some 
evidence  of  the  value  of  the  service  and  as  such  is  entitled  to 
consideration  in  determining  the  reascmableness  of  rates  under 
attack.  It  was  received  in  evidence  for  the  purpose  of  aiding 
us  in  the  determination  of  that  question,  but  it  is  a  far  differ- 
ent and  uasupportable  r^ulatory  proposition  to  argue  that  such 
contract  bars  us  from  reaching  a  conclusion  with  respect  to  what 
is  a  just  and  reasonable  rate  in  the  circumstances.  Is  the  coal 
clause  in  and  of  itself  a  legal  rate?  Keplying  to  this  question, 
we  must  bear  in  mind  that  coal  clauses  were  generally  adopted 
by  electric  and  some  other  utilities  to  meet  the  imusual  condi- 
tions which  confronted  them  and  the  country  during  the  unset- 
tled times  incident  to  the  war,  when  for  a  period  the  prices  of 
coal  fluctuated  rapidly  and  for  a  time  steadily  mounted.  These 
changes  in  coal  prices  were  at  times  abrupt.  No  utility  could 
bring  to  bear  any  business  sagacity  to  foretell  or  estimate  for 
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any  definite  period  what  these  changes  wonld  be.  Purchases  of 
ooal  under  contract  running  over  long  periods  of  time  for  deliv- 
ery oould  not  usually  be  made.  The  coal  clause  rates  served  dur- 
ing the  period  mentioned  a  very  useful  purpose,  and  probably 
no  other  method  could  have  been  adopted  more  equitably  designed 
for  the  utility  companies  and  the  consumers.  Under  the  coal 
clause  tariff  the  increase  and  decrease  in  price  of  power  to  con- 
sumers followed  definitely  the  increase  or  decrease  in  the  price 
of  fuel,  and  so,  from  the  standpoint  of  substantial  justice,  no 
injury  under  them  could.be  done  to  consumers.  With  the  change 
to  more  settled  conditions,  such  rates,  having  served  their  emer- 
gency purpose,  have  largely  and  properly  disappeared  from  tariff 
structures.  We  are  not  now  constrained  to  declare  them  illegal, 
for  we  cannot  say  they  wore  unjust  or  unreasonable  in  the  results 
following  from  their  application.  In  fact,  consumers  generally 
throughout  the  commonwealth  were  in  full  accord  with  the  coal 
clause  method  of  rate  determination.  As  there  appears  to  be  no 
longer  a  reason  for  their  retention,  they  should  be  superseded 
by  more  definite  rates  carried  into  the  tariff  schedule  and  cal- 
culated to  produce  the  required  revenue. 

[8]  Were  the  filed  rates,  including  the  coal  clause,  just  and 
reasonable?  The  burden,  under  the  Public  Service  Company 
Law,  to  show  they  were  not,  was  on  complainant.  Very  little 
evidence  was  offered  on  this  feature  of  the  case.  The  complain- 
ant attempted  to  show  that  a  part  of  the  current  which  it  con- 
sumed, generated  in  the  vicinity  of  complainant's  lines,  was  from 
water  power,  and  that  the  cost  of  producing  it  was  less  than  that 
generated  by  steam  power.  It  urged  that  sufficient  current  de- 
rived from  the  water  power  was  developed  to  meet  complainant's 
demand,  but  the  more  detailed  and  analytic  testimony  offered  by 
the  respondent  overshadowed  this  contention,  and  leads  to  the 
conclusion  that  water  power  was  rather  in  the  nature  of  a  sup- 
plementary provision  in  which  the  electricity  generated  by  steam 
power  was  the  primary  and  principal  dependence  in  respondent's 
business. 

If  the  complainant  has  established,  or  can  establish,  that  it 
parted  with  a  valuable  property  as  the  consideration  for  the  ten- 
year  power  agreement,  it  may  follow  that  it  has  substantive 
rights.  It  cannot,  however,  advance  them  as  a  barrier  to  rate 
P.U.R.1919B. 
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regulation  or  to  an  administrative  adjustment  of  rates  by  this 
Commission.  If  there  be  consequent  deprivation  of  property,  as 
claimed  by  the  respondent,  we  cannot  evaluate  the  same.  If 
there  is  a  remedy  under  which  the  value  of  complainant's  dam- 
ages or  its  right  to  recapture  the  right  of  way  can  be  ascertained 
or  determined,  some  other  forum,  clothed  with  judicial  powers, 
must  provide  the  same, 

[4]  A  large  number  of  propositions  of  law  and  fact  have  been 
submitted  for  answer,  carrying  us  wide  afield  of  the  issues  as 
we  have  conceived  and  attempted  to  define  ihem^  but  so  far  as 
we  view  them  pertinent,  they  have  been  amsidered  and  are 
covered  in  the  foregoing  opinion.  It  may  be  said  in  passiBg 
that  the  policy  of  thia  Commission  since  its  incqytion  has  been 
to  decline  to  answer  specific  points.  It  shoold.  not  be  lost  si^t 
of  that  this  Commission  is  not  a  judicial  body.  It  functions  as 
an  administrative  arm  of  the  legislature,  and  its  orders  neces- 
sarily and  under  the  provisions  of  the  Public  Service  Company 
Law  properly  represent  the  composite  views  of  its  constituent 
commissioners.  In  its  reports  and  orders  are  incorporated  all 
the  facts  and  conclusions  of  which  at  least  the  statutory  ma- 
jority are  in  accord  and  which  they  think  are  material  to  the  dis- 
position of  each  pending  case. 

We  find  under  the  evidence  that  the  rates  attacked  are  just 
and  reasonable  and  cannot  be  struck  down  or  reparation  awarded. 
It  follows  from  the  foregoing  that  the  complaint  must  be  dis- 
missed. 

Commissioner  Billing  dissents. 


PBNK8TLVANIA  PlTBIiIO   SfiBVICB  COMMISSION. 

0.  A.  FAQAN  et  al.,  Beceivers  of  the  Pittsburgh  Railways  Companj,, 

v. 
PITTSBUSGH  TBANSPORTATION  COMPANY. 

[Complaint  Dock«t  No.  2849.] 

AutamoJHlea  —  Certificate  of  convenience  —  Approval  of  incorporation 

—  Effect, 

The  mere  approval  of  the  Pennaylvaaia  Commission,  of  the  in- 
P.U.R.1919E. 
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corporation  of  a  public  service  company  having  for  its  purpose  the 
"transporting  passengers  or  freight  by  motor  or  other  vehicles,  and 
for  these  purposes  to  buy,  sell,  lease,  and  otherwise  deal  in  automobiles 
and  other  vehicles,"  does  not  authorize  the  corporation,  without  further 
action  by  the  Commission,  to  engage  in  the  'business  of  a  common 
carrier,  and  to  conduct  that  business  generally  throughout  the  ter- 
ritory covered  by  its  charter,  and  it  is  immaterial  that  it  alleges  in 
its  petition  for  such  approval  the  territory  in  which  it  intends  to 
operata. 

(Rilling,  Commissioner,  dissents.) 

[August  12,  1919.] 

Compxautt  that  respondent  is  operating  autobusses  as  a  com- 
mon carrier  on  streets  and  highways  other  than  those  authorized 
by  a  certificate  of  public  convenience  issued  August  14^  1917; 
sustained.     Operation  ordered  discontinued  forthwith. 

Reedy  Oommissioner :  The  respondent  was  granted  a  certificate 
of  public  convenience,  August  14,  1917,  to  operate  three  Ford 
busses,  each  having  a  seating  capacity  for  seven  passengers,  over 
the  following  routes:  Starting  at  the  corner  of  Highland  and 
Penn  avenues,  and'running  along  Highland  avenue  to  the  High- 
land avenue  entrance  to  Highland  Park;  also  starting  at  the 
comer  of  Highland  and  Penn  avenues,  running  thence  along 
Highland  avenue  to  Stanton  avenue,  and  along  Stanton  avenue 
to  the  Stanton  avenue  entrance  to  Highland  Park,  which  cars 
bore  the  maker's  numbers  627,055,  903,560  and  1,083,241.  See 
application  docket  No.  1423-1917. 

A  complaint  prior  to  the  one  now  under  consideration  was 
filed  May  16, 1917,  by  the  Pittsburgh  Eailways  Company,  charg- 
ing the  respondent  with  operating  its  autobusses  over  route  No. 
73  of  complainant,  in  the  city  of  Pittsburgh.  To  this  com- 
plaint the  respondent  filed  its  answer,  setting  forth  its  incorpora- 
tion and  approval  thereof  by  this  Commission,  June  27,  1916, 
and  alleging  the  right  thereunder  to  furnish  autobus  service  gen- 
erally throughout  the  city  of  Pittsburgh,  including  the  service 
about  which  complaint  was  made.  Upon  hearing  duly  had  on  the 
complaint  and  answer,  and  testimony  taken,  the  Commission 
made  the  following  order:  "That  the  respondent,  its  agents, 
servants,  and  employees,  forthwith  cease  and  desist  from  carry- 
ing on  or  engaging  in  the  public  service  of  carrying  passengers 

for  hire,  by  means  of  autobusses,  in  the  city  of  Pittsburgh,  on 
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the  route  of  the  Pittsbuij^  Hallways  Company,  known  as  route 
73,  which  is  as  follows:  Beginning  at  Penn  avenue  and  High- 
land avenue,  in  the  East  End  district  of  the  city  of  Pittsburg; 
thence  along  Xorth  Highland  avenue  to  Biyant  street;  thence 
along  Bryant  street  to  St.  Clair  street  to  Euclid  avenue,  or  one 
entrance  to  Highland  Park,  and  returning  by  the  same  route 
to  Penn  avenue  and  Highland  avenue,  paralleling  the  tracks 
and  operations  of  the  Pittsburgh  Railways  Company's  route  No. 
73."   (See  complaint  docket  No.  1600.) 

In  considering  the  present  complaint,  it  is  admitted  and  the 
testimony  conclusively  establishes  that  respondent  has  been  op- 
erating its  autobusses,  hereinbefore  particularly  referred  to,  on 
routes  other  than  those  designated  in  the  certificate  issued  to  it 
August  14,  1917 ;  also  that  it  never  has  filed  and  posted  a  sdied- 
ule  of  its  rates  and  charges,  or  complied  with  any  of  the  rules 
and  regulations  of  the  Commission  pertaining  to  the  operation  of 
autobusses  in  a  conunon  carrier  service. 

The  respondent  contends  that  under  the  two  certificates  issued, 
namely,  the  certificate  issued  June  27,  1918  (see  application 
docket  No.  211-1916)  approving  its  application  for  a  charter, 
and  the  certificate  issued  August  14,  1917  (see  appl.  docket 
1428-1917),  authorizing  the  operation  of  its  three  Ford  busses 
on  the  routes  therein  designated,  it  has  a  right  under  the  cer- 
tificate issued  June  27,  1916,  to  operate  its  autobusses  generally 
throughout  the  city  of  Pittsburgh,  and  under  the  certificate 
issued  August  14,  1917,  to  operate  them  on  the  special  routes 
therein  described. 

This  contention  raises  the  only  question  requiring  serious  con- 
sideration, to  wit:  Does  the  approval  of  the  Commission,  of  the 
incorporation  of  a  public  service  company  having  for  its  purpose 
the  ^^transporting  passengers  or  freight  by  motor  or  other  vehi- 
cles, and  for  these  purposes  to  buy,  sell,  lease,  and  otherwise  deal 
in  automobiles  and  other  vehicles,"  authorize,  without  any  other 
action  by  the  Commission,  the  corporation  to  engage  in  the  busi- 
ness of  a  common  carrier,  and  to  conduct  that  business  generally 
throughout  the  territory  covered  by  its  charter  ?  In  the  opinion 
of  the  Commission  this  question  must  be  answered  in  the  negative. 

Under  the  Public  Service  Company  Law,  the  approval  of 
the  Commission,  evidenced  by  its  certificate  of  public  oonven- 
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ience,  is  required  before  a  publio  service  company  can  be  incor- 
porated ;  also  before  it  can  begin  the  exercise  of  any  right,  power, 
or  franchise  under  the  charter  granted.  Subsections  "a"  and  %" 
of  §  2,  article  3.  When  an  application  is  made  for  the  approval 
of  the  incorporation,  or  for  permission  to  begin  the  exercise  of 
any  right,  power,  franchise,  or  privilege,  in  each  case  or  kind 
of  application,  the  approval  can  be  given  "only  if  and  when  the 
said  Commission  shall  find  or  determine  that  the  granting  or 
approval  of  such  application  is  necessary  or  proper  for  tbe 
service,  accommodation,  convenience,  or  safety  of  the  public," 
§  18,  art  6.  If  the  incorporated  public  service  company  is  a 
common  carrier,  it  is  provided  by  article  2,  §  1,  in  paragraph 
"m"  of  said  section,  that  it  shall  be  the  duty  of  the  common 
carrier  "to  run  and  operate  its  said  trains,  cars,  vehicles,  boats, 
or  other  facilities  with  sufficient  frequency,  at  such  reasonable 
and  proper  times,  and  to  and  from  such  stations  or  points  as  the 
Commission,  having  regard  to  the  general  convenience  and  safety 
of  the  public,  may  require."  We  think  it  is  clear  from  these 
provisions  of  the  Public  Service  Company  Law  that  the  ap- 
proval of  an  application  for  a  charter,  and  the  approval  of  an 
application  for  permission  to  begin  the  exercise  of  any  right, 
power,  franchise,  or  privilege  granted  by  the  charter,  are  two 
separate  and  distinct  subjects,  requiring  the  consideration  and 
action  of  the  Commission  thereon.  If  it  be  conceded  that  both 
applications  may  be  made  at  the  same  time,  the  procedure  in 
each  should  conform  to  the  law  and  the  rules  and  regulations  of 
the  Commission  applicable  thereto.  While  it  is  true  that  the 
Commission,  in  giving  or  withholding  consent  to  the  incorpora- 
tion, considers  whether  the  proposed  corporation  is  necessary 
or  proper  for  the  service,  accommodation,  convenience,  or  safety 
of  the  public,  it  does  not  follow  that  the  corporation  thereby 
acquires  the  right  to  forthwith  begin  the  exercise  of  the  power, 
franchise,  or  privilege  granted  by  its  charter.  The  consent  of 
the  Commission  to  the  incorporation  does  not  ipso  facto  carry 
with  it  the  right  to  an  unrestricted  service  within  the  limits  of  the 
charter  granted.  The  general  purpose  of  a  publio  service  com- 
pany, applying  for  incorporation,  may  be  necessary  and  proper 
for  the  service,  accommodation,  convenience,  or  safety  of  the 
public,  and  the  Commission  would  not  be  warranted  in  wiih- 
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holding  consent  to  its  incorporation,  but,  as  stated,  this  does  not 
vest  the  corporation  with  the  right  of  an  unrestricted  service 
within  the  limits  of  its  charter;  nor  does  it  follow  that  the 
right  to  exercise  the  power,  franchise,  or  privilege  granted  by 
its  charter  may  not  be  held  in  abeyance  until  sudi  time  as  the 
Commission,  evidenced  by  its  certificate  of  public  convenience, 
may  determine  the  extent  to  which  the  service  is  necessary  or 
proper  for  the  accommodation,  convenience,  or  safety  of  the  pub- 
lic, and  how  the  service  should  be  controlled  and  regulated.  A 
corporation,  by  virtue  of  its  charter,  stands  on  no  higher  ground 
regarding  its  right  to  begin  the  exercise  of  any  power,  franchise, 
or  privilege  authorized  by  its  incorporation,  than  an  individual 
who  has  the  right  to  engage  in  the  same  business  without  a 
charter,  and  both  are  subject  to  the  supervision  and  restrictions 
imposed  by  the  Public  Service  Company  Law,  as  administered 
by  the  Commission  thereby  created  for  that  purpose,  before 
beginning  the  exercise  of  any  right,  power,  franchise,  or  privily 
as  a  public  service  company. 

We  do  not  attach  any  importance  in  this  case  to  the  fact  that 
it  is  alleged  in  the  petition,  praying  the  consent  of  the  Coinmis- 
Rion  to  its  incorporation,  that  it  is  proposed  to  "lease  and  sub- 
sequently own  a  number  of  autobiisscs  to  be  operated  to  a  con- 
siderable extent  as  a  jitney  service  between  various  points  in  the 
city  of  Pittsburgh,  and  also  to  operate  in  the  county  of  Alle- 
gheny, not  upon  any  fixed  route  or  upon  any  particular  streets 
or  avenues,  the  operations  in  this  respect  to  be  similar  to  that 
of  a  taxicab  service."  The  consent  of  the  Commission  to  the  in- 
corporation of  a  public  service  company  cannot  be  extended  by 
such  general  averments  in  the  petition  for  approval  of  its  appli- 
cation for  a  charter  so  as  to  cover  something  not  necessarily  in- 
volved in  such  consent,  and  which  is  subject  to  special  control, 
regulation,  and  restriction  under  the  Public  Service  Company 
Law. 

If  the  petition  for  approval  of  the  respondent's  application  for 
a  charter,  in  addition  thereto,  had  described  certain  routes  on 
which  it  desired  to  begin  the  exercise  of  the  right,  under  its  cha^ 
ter  when  granted,  to  enjrage  as  a  common  carrier  thereon  in  what 
is  commonly  called  a  "jitney  service,'*  or  to  b^n  the  exercise  of 
the  right  to  engage  in  a  taxicab  service  by  operating  its  earn 
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from  certain  designated  stands  or  places,  and  praying  for  a' cer- 
tificate of  public  convenience  accordingly^  and  the  Commission, 
in  addition  to  giving  its  consent  to  the  approval  of  the  applica- 
tion for  a  charter,  had  issued  such  certificate,  the  respondent 
might  justify  such  limited  service  under  the  certificate  so  issued. 
But  no  such  petition  was  presented  and  no  such  certificate  was 
issued  by  the  Commission.  The  order  of  the  Cominissuxn  in 
the  certificate  issued  was  limited  to  the  approval  of  the  iapplica- 
tion  for  incorporation,  and  very  properly  so  in  view  ^of  the 
general  averments  of  the  petition,  which  furnished  no  informa- 
tion on  which  the  Commission  would  be  justified  in  acting. 

The  contention  that  the  Commission  upon  the  complaint  of  the 
Allegheny  Valley  Street  R.  Co.  v.  Houston,  Complaint  Docket 
Nos.  1123-1916,  and  1121-1916,  adjudicated  the  right  of  the 
respondent  to  conduct  a  general  jitney  and  taxicab  service  in 
the  city  of  Pittsburgh,  in  the  county  of  Allegheny,  cannot  be 
sustained.  The  respondents  in  the  cases  referred  to  denied  they 
were  operating  autobusses  as  a  common  carrier,  and  denied  the 
jurisdiction  of  the  Commission  to  make  the  order  prayed  for  in 
the  complaint  filed  against  them,  or  any  order  whatsoever  affect- 
ing them.  They  alleged  that  their  autobusses  had  been  turned 
over  to  the  Pittsburgh  Transportation  Company,  and  were  owned 
and  operated  by  that  company.  This  company  was  not  a  party 
to  the  proceedings  had  at  complaint  docket  Nos.  1123  and  1121- 
1916,  and  the  dismissal  of  these  complaints  did  not,  and  could 
not,  involve  any  right  of  the  respondent  in  the  present  case,  or 
adjudication  thereon. 

Inasmuch  as  the  respondent  states  that  it  believed  it  had  a 
right,  under  the  certificate  approving  its  application  for  incor- 
poration, to  operate  its  busses  anywhere  within  the  city  of 
Pittsburgh,  or  in  the  county  of  Allegheny,  and  also  that  it  had 
no  knowledge  of  the  rules  and  re<^ilation9  of  the  Commission, 
compliance  with  ^vhich  was  a  condition  precedent  to  conduct- 
ing the  business  of  a  common  carrier,  a  rule  to  show  why  the 
certificate  issued  August  14,  1917,  should  not  be  revoked,  will 
not  now  be  granted,  but  an  order  to  cease  and  desist  from  op- 
erating or  carrying  on  the  business  of  a  common  carrier  by  means 
of  motor  vehicles,  or  otherwise  (in  any  part  of  the  city  of 
Pittsburgh,  or  in  the  county  of  Allegheny,  except  as  provided  in 
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the  certificate  issued  August  14, 1917^  will  be  issued,  and  the  le- 
spondent  will  be  required,  in  conducting  its  business  under  this 
certificate,  to  forthwith  comply  with  the  rules  and  regulations 
of  the  Commission  relating  thereto. 

Oommissioner  Rilling  dissents  with  the  statement  that,  in 
his  opinion,  the  approval  by  the  Commission  of  the  charter  of  a 
proposed  public  service  corporation  carries  with  it  the  right  to 
begin  the  exercise  of  its  charter  rights,  and  no  further  applica- 
tion to  the  Commission  is  necessary,  as  paragraph  (b)  in  §  2  of 
article  8  of  the  Public  Service  Company  Law  relates  only  to 

individuals  desiring  to  begin  the  right  to  render  a  public  service. 
P.U.B.1910B. 
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Accounting. 

Oregon, — ^It  is  improper. to  classify  all  miscenaneotis  reventiea 
from  operation  as  '^nonoperating  reyenues/'  Be  Oregon  Power  Co. 
P.  S.  C.  Or.  Order  No.  629,  U-P-229,  Aug.  9,  1919. 

Automobiles. 

Certificates  of  convenience  and  necessity  were  granted  in  the  fol- 
lowing cases : 

New  York,  Second  District— ILe  LeClair,  Case  No.  6826,  May  20, 
1919,  for  the  operation  of  a  stage  route  by  auto  busses  in  the  city 
of  Plattsburgh. 

Be  Power§,  Case  No.  6819,  May  29,  1919,  for  the  operation  of  a 
stage  route  by  auto  busses  in  the  city  of  Binghamton  and  between 
Binghamton  and  the  incorporated  village  of  Greene. 

Be  Kroboth,  Case  No.  6842,  May  29,  1919,  for  the  operation  of 
a  stage  route  by  auto  busses  in  the  city  of  Binghamton  and  between 
Binghamton  and  the  incorporated  village  of  Greene. 

Be  Smith,  Case  No.  6851,  June  3,  1919,  for  the  operation  of  a 
stage  route  by  auto  busses  in  the  city  of  Utica,  in  and  through 
Trenton  road  and  North  Genesee  street  to  Bagg  square  in  said  city, 
to  be  operated  only  as  part  of  a  line  from  said  city  of  Utica  to  the 
incorporated  village  of  Old  Forge,  but  not  to  carry  passengers  lo- 
cally from  one  point  to  another  within  said  city. 

Be  Gillett,  Case  No.  5390,  June  5,  1919,  order  granting  permis-^ 
sion  to  petitioner,  John  L.  Hicks,  to  lease  from  month  to  month,  to 
Elmira-Ithaca  Motor  Transportation  Company,  all  of  interest  of 
said  John  L.  Hicks  in  the  certificates  of  public  convenience  and 
necessity  granted  by  the  Commission  to  Prank  P.*  Gillett,  and  as- 
signed by  said  Prank  P.  Gillett  to  said  John  L.  Hicks. 

Pennsylvania, — ^Ee  Hape,  Application  Docket  Nos.  2430-1919, 
2435-1919,  May  5,  1919,  order  denying  certificate  of  convenience 
and  necessity  to  William  Hape  for  the  operation  of  auto  busses  as 
common  carrier  for  the  transportation  of  passengers  between  city 
of  Hazleton  and  village  of  Sybertsville ;  certificate  of  convenience 
and  necessity  granted  to  Abel  T.  Dymond  for  the  operation  of  auto 
busses  as  common  carrier  for  the  transportation  of  possengers  be- 
tween city  of  Hazleton  and  village  of  Sybertsville. 

Utah.— Re  Hadley  Transfer  Co.  Case  No.  184,  June  6,  1919,  to 
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operate  an  antomobilc  freight  line  between  Salt  Lake  City  and 
Brighton. 

Re  Carling,  Case  No.  148,  June  10,  1919,  for  permission  to  con- 
tinue to  operate  an  automobile  stage  line  for  the  transportation  of 
pa^bQngers  and  express  between  SMt  Lake  City  and  Fillmore. 

Re  Wilson,  Case  No.  176,  July  2,  1919,  to-  operate  an  automobile 
stage  line  for  the  transportation  of  passengers  between  Prove  and 
Hebcr  City. 

Re  Jacobs,  Case  No.  197,  July  2,  1919,  for  the  operation  of  an 
auforoobile  stt^ge  line  for  the  transportation  of  passengers  between 
Salt  Lake  City  and  Coalville. 

Re  Jones,  Case  No.  191,  July  10,  1919,  for  the  operation  of  an 
automobile  shift  bus  between  Magna  and  Arthur  for  the  accommo- 
dation, of  mill  workers  at  Arthur;  petition  for  the  operation  of  a 
stage  line  between  Magna  and  Garfield  denied. 

He  Burmester,  Case  No.  204,  July  12,  1919,  for  the  operation  of 
an  automobile  stage  line  for  the  transportation  of  passengers  and 
Iroight  between  Burmester  and  Grantesville. 

Re  Booth,  Case  No.  175,  July  15,  1919,  to  operate  an  automobile 
fi^Age  line  for  the  transportation  of  passengers  betwfeen  Garfield 
towiisite  and  Magna. 

Re  Sharp,  Case  No.  196,  July  18,  1919,  for  the  operation  of  an 
automobile  stage  line  for  the  transportation  of  passengers  between 
Colton,  Clear  Creek,  Winter  Quarters,  Scofield,  and  Soldier  Summit. 

Be  Salt  Lake  &  D.  Stage  Co.  Case  No.  177,  July  23,  1919,  for 
the  operation  of  a  stage  line  daily  during  the  period  of  the  year 
when  roads  are  passable,  between  Duchesne  and  Heber  City. 

Re  Frontjes,  Case  No.  190,  July  23,  1919,  for  the  operation  of  an 
automobile  stage  line  for  the  transportation  of  passengers  between 
Salt  Lake  City  and  Heber  City  by  the  way  of  Parley's  Canyon,  from 
Duchesne  to  Vernal,  via  Myton  and  Roosevelt  from  Helper,  via 
Duchesne. 

Re  Bird,  Case  No.  198,  Aug.  1,  1919,  for  the  operation  of  an 
automobile  stage  line  for  the  transportation  of  freight  and  express 
between  Tooele  and  Salt  Lake  City. 

Certificates  of  convenience  and  necessity  were  denied  in  the  follow- 
ing cases: 

New  York,  Second  District — ^Re  Gateley,  Case  No.  6838,  June 
5,  1919,  to  operate  a  stage  route  between  the  northern  line  of 
White  Plains  and  a  point  near  the  center  of  the  city,  it  appearing  to 
the  Commission  that  it  is  quite  undesirable  to  permit  such  competi- 
tion as  will  prevent  any  of  the  operators  from  securing  profitable 
routes. 

Utah. — Re  Johnston,  Case  Na  199,  July  1,  1919,  to  operate  an 
automobile  stage  line  between  Garfield  and  Salt  Lake  City,  via 
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Magna  and  between  Garfield  and  Magna  and  Saltair  Beach>  it 
appearing  that  service  between  said  points  is  adequate. 

Be  Pistotnik,  Case  No.  140,  July  14,  1919,  order  directing  that 
permission  granted  to  Louis  Pistotnik  to  operate  an  automobile 
stage  line  between  towns  of  Winterquarter,  Clear  Creek,  Scofield, 
Colton,  and  Soldier  Summit,  be  annulled  and  revoked. 

Re  Llewelyn,  Case  No.  189,  July  15,  1919,  to  operate  an  automo- 
bile stage  line  between  Colton,  Soldier  Summit,  and  Scofield. 

Be  Catalina,  Case  No.  201,  July  18,  1919,  for  the  operation  of 
an  automobile  stage  line  between  Colton,  Soldier  Summit,  and  Sco- 
field. 

Be  Forsythe,  Case  No.  192,  July  23,  1919,  to  operate  an  automo- 
bile stage  line  between  Helper,  Duchesne,  Myton,  Boosevelt,  Ft. 
Duchesne,  and  Vernal,  it  appearing  that  there  is  no  present  or 
prospective  demand  for  additional  or  competitive  service  over  said 
route. 

Be  Jones,  Case  No.  207,  July  23,  1919,  to  operate  an  automobile 
stage  line  between  Magna  and  Black  Bock,  it  appearing  that  there 
is  no  necessity  for  regular  service  between  the  points  in  question. 

Bridges. 

New  Hampshire,— "Re  Hines,  D-648,  Order  No.  922,  July  30, 
1919,  authority  granted  to  reconstruct  bridge  No.  12,  of  Penacook 
with  clearance  less  than  prescribed  by  law. 

Certificates  of  Public  Convenience  and  Necessity. 

Certificates  of  public  convenience  and  necessity  were  granted  in 
the  following  cases : 

Idaho.— Re  Utah  Power  &  Light  Co.  Case  F-274,  Order  No.  570, 
June  13,  1919,  to  furnish  electricity  to  the  village  of  Salem  and  the 
inhabitants  thereof  and  the  inhabitants  of  the  district  contiguous 
thereto  for  light,  heat,  power,  and  other  purposes. 

Be  Butte  County  Teleph.  Co.  Case  F-262,  Order  No,  573,  June 
21,  1919,  for  the  construction  of  local  lines  for  furnishing  telephone 
facilities  to  residents  of  certain  portions  of  Butte  county,  near  and 
about  the  village  of  Arco. 

Be  Utah  Power  &  Light  Co.  Case  P-286,  Order  No.  578,  July  21, 
1919,  for  permission  to  seek  and  obtain  from  city  of  Preston  a  new 
franchise  enabling  applicant  to  construct  and  maintain  lines  through 
said  city  for  the  purpose  of  serving  inliabitants,  both  within  and 
beyond  the  limits  of  said  city. 

Be  Utah  Power  &  Light  Co.  Case  F-288,  Order  No.  580,  Aug.  9, 
1919,  for  the  furnishing  to  the  city  of  St.  Anthony  and  to  the  in- 
habitants thereof  water  supply  and  distribtrtion. 

Illinois.— Re  Carlock  Light  &  P.  Co.  Nos.  9092,  9101,  May  20, 
P.U.R.1919B. 
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1919,  for  the  construction  and  operation  of  a  6,600  volt  electric  trans- 
mission line  from  Hudson  to  the  village  of  Carlock,  for  the  con- 
struction and  operation  of  an  electric  distribution  system  in  the 
village  of  Carlock,  and  to  engage  in  the  business  of  rendering  elec- 
tric service  in  said  village  and  along  route  of  proposed  transmission 
line. 

Be  Palmyra  Light,  Heat  &  P.  Co.  No.  9117,  June  17,  1919,  for 
the  construction  and  operation  of  a  6,600  volt  single-phase  electric 
transmission  line  from  Palmyra  to  Waverly,  for  the  construction  and 
operation  of  an  electric  distribution  system  in  the  village  of  Modesto, 
and  for  the  transaction  of  the  business  of  rendering  electric  service 
in  said  village  and  along  route  of  proposed  transmission  line. 

Ee  Eockford  Storage  Warehouses,  No.  9137,  June  17,  1919,  for 
the  operation  of  a  warehouse  for  the  storage  of  goods  at  212-220 
Prairie  street  in  the  city  of  Rockford, 

Ee  Union  Coal  &  Transfer  Co.  No.  9138,  June  17,  1919,  for  the 
construction  and  operation  of  a  warehouse  for  the  storage  of  goods 
at  Henderson  avenue,  city  of  Joliet. 

Be  Davis  Junction  Electric  Co.  No.  9146,  June  17,  1919,  for  the 
construction  and  operation  of  an  electric  generating  plant  and  dis- 
tribution system  in  the  unincorporated  village  of  Davis  Junction, 
and  for  the  transaction  of  the  business  of  rendering  electric  service 
in  said  village. 

Ee  Stanford  Electric  Light,  P.  &  H.  Co.  No.  9147,  June  17,  1919, 
for  the  construction  and  operation  of  a  4,600  volt  three-phase  elec- 
tric transmission  line  from  Danvers  to  the  village  of  Stanford,  for 
the  construction  and  operation  of  an  electric  distribution  system  in 
the  village  of  Stanford,  and  for  transaction  of  the  business  of  ren- 
dering electric  service  in  said  village  and  along  route  of  proposed 
transmission  line. 

Ee  Universal  Terminal  Warehouse  Co.  No.  9151,  June  17,  1919, 
for  the  operation  of  a  warehouse  for  the  storage  of  goods  in  Forest 
Park. 

Be  Mid-City  Cold  Storage  Co.  No.  9199,  June  30,  1919,  for  the 
construction  and  operation  of  a  warehouse  at  the  corner  of  Grand 
avenue  and  Jefferson  street  in  the  city  of  Chicago. 

Ee  Dearborn  Terminal  Warehouse  Co.  No.  9172,  July  1,  1919, 
for  the  operation  of  a  warehouse  on  East  North  Water  street  in  the 
city  of  Chicago. 

Ee  Hebard  Exp.  &  Van  Co.  No.  9212,  July  1,  1919,  for  the  con- 
struction and  operation  of  a  warehouse  at  Broadway  in  the  city  of 
Chicago. 

Ee  Central  Elevator  Co.  No.  9232,  July  2, 1919,  for  the  operation 
of  Calumet  Elevator  ^^,^^  located  at  One  Hundred  and  Second 
Street  and  Calumet  river,  in  the  city  of  Chicago. 
P.U.R.1919E. 
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Be  Blmwood  Teleph.  Exch.  No.  8941,  July  8, 1919,  for  the  opera- 
tion of  a  telephone  system  and  controlling  toll  lines  in  Elmwood. 

Be  Central  Illinois  Pub.  Service  Co.  No.  8048,  July  14,  1919,  for 
the  construction  and  operation  of  an  electric  distribution  system 
in  the  village  of  Wellington,  for  the  transaction  of  the  business  of 
rendering  electric  service  in  said  village. 

Be  Homer  Electric  Light  &  P.  Co.  No.  9100,  July  14,  1919,  for 
the  construction  and  operation  of  a  13,500  volt  single-phase  electric 
transmission  line  from  Fairmount  to  the  village  of  Jamaica,  for 
the  construction  and  operation  of  an  electric  distribution  system  in 
the  village  of  Fairmount,  and  for  the  transaction  of  the  business  of 
rendering  electric  service  in  said  village  and  along  route  of  proposed 
transmission  line. 

Be  Hittle  Electric  Light  Co.  No.  9186,  July  14,  1919,  for  the 
construction  and  operation  of  a  2,300  volt  electric  transmission  sys- 
tem in  the  townships  of  Hittle,  Little  Mackinaw,  Hopedale  and 
Boynton,  and  for  the  transaction  of  the  business  of  rendering  elec- 
tric service  along  the  routes  of  the  lines  of  said  system. 

Be  Westfield  B.  Co.  No.  9153,  July  18,  1919,  to  purchase  or  con- 
struct, operate  and  maintain  a  line  of  railroad  between  the  village  of 
Kansas  and  the  city  of  Casey,  for  the  transaction  of  the  business  of 
a  common  carrier  for  the  transportation  of  persons  and  property  on 
said  line  of  railroad. 

Be  Kansas  &  S.  B.  Co.  No.  9154,  July  18,  1919,  to  purchase  or 
construct,  operate,  and  maintain  a  line  of  railroad  between  the  vil- 
lage of  Sidell  and  the  village  of  Kansas,  and  for  the  transaction  of 
the  business  of  a  common  carrier  for  the  transportation  of  persons 
and  property  on  said  line  of  railroad. 

Be  Yale  Short  Line  B.  Co.  No.  9196,  July  18,  1919,  to  purchase 
or  construct,  operate,  and  maintain  a  line  of  railroad  between  the 
city  of  Casey,  and  Yale,  for  the  transaction  of  business  of  common 
carrier  for  transportation  of  persons  and  property  on  said  line  of 
railroad. 

Be  Wurl  Electric  Light  Co.  No.  9223,  July  22,  1919,  for  the  con- 
struction and  operation  of  an  electric  light  plant  and  distribution 
system  in  the  village  of  Mount  Auburn,  and  for  the  transaction  of 
the  business  of  rendering  electric  service  in  said  village  and  vicinity. 

Be  Putnam  County  Electric  Co.  No.  9200,  July  26,  1919,  for  the 
construction  and  operation  of  an  electric  transmission  line,  all  in 
the  county  of  Putnam,  for  the  construction  and  operation  of  electric 
distribution  systems  in  the  villages  of  Florid  and  Mt.  Palatine,  and 
for  the  transaction  of  the  business  of  rendering  electric  service  in 
the  said  villages,  and  within  4  miles  on  either  side  of  routes  of  pro- 
posed transmission  lines. 

Be  Southern  lUinois  Gas  Co.  No.  9169,  July  25,  1919,  for  the 
P.U.R.1919E. 
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construction  and  operation  of  a  gas  transmission  main  upon  public 
highway,  known  as  Hill  Boad,  between  the  city  of  Murphysboro  and 
a  point  4  miles  north  of  the  village  of  Ava,  and  for  the  transaction 
of  the  business  of  rendering  gas  service  along  the  proposed  route. 

Ee  Waggoner  Electric  Co.  No.  9265,  July  25,  1919,  for  the  con- 
struction and  operation  of  an  electric  plant  and  distribution  system 
in  the  village  of  Waggoner  and  for  the  transaction  of  the  business  of 
rendering  electric  service  in  said  village. 

Be  Central  Storage  &  Forwarding  Co.  No.  9295,  July  25,  1919, 
for  the  operation  of  a  public  storage  warehouse  at  3900  South  Bobey 
street,  in  Chicago. 

Be  Fulton  Market  Cold  Storage  Co.  No.  9302,  July  25,  1919,  for 
the  operation  of  a  public  cold  storage  warehouse  at  Fulton  and  Mor- 
gan streets  in  Chicago. 

Be  Woodlawn  Fireproof  Storage  Co.  No.  9334,  July  25,  1919,  for 
the  operation  of  a  public  storage  warehouse  on  Cottage  Grove  avenue 
in  Chicago. 

Maine,— Re  Portland  Terminal  Co.  B.  B.  491,  Aug.  15,  1919,  to 
build,  maintain  and  operate  a  branch  railroad  track  from  its  present 
track  in  Marginal  Way,  in  the  city  of  Portland,  southeasterlj'  over 
Marginal  Way  and  over  land  of  the  Casco  Company,  to  Anderson 
street,  to  serve  warehouse  of  the  Casco  Company. 

Be  Portland  Terminal  Co.  B.  B.  493,  Aug.  15,  1919,  to  build, 
maintain  and  operate  a  branch  railroad  track  from  its  present  rail- 
road track  on  Commercial  street  in  Portland  to  warehouse  of  the 
Ilannaford  Brothers  Company  in  Portland. 

Massachusetts, — Be  Taunton,  July  16,  1919,  order  authorizing 
the  city  of  Taunton  to  extend  its  lines  into  town  of  Berkley  for 
purpose  of  distributing  electricity  therein. 

Nebraska. — Be  Millard  Light  &  P.  Co.  Application  No.  4069, 
1919,  to  build,  operate  and  maintain  transmission  line  from  the 
village  of  Balston,  to  Millard,  to  carry  three-phase,  alternating 
electric  current  at  a  pressure  of  6,600  volts. 

New  York,  Second  District. — Be  Plattsburgh  Gas  &  E.  Co.  Caae 
No.  6817,  May  1,  1919,  to  erect  and  maintain  a  line  of  poles  and 
wire,  with  all  necessary  guys,  stubs,  braces,  and  other  anchorage, 
for  the  purpose  of  conducting,  distributing,  and  selling  electric 
energy  for  light,  heat,  and  power,  and  all  other  uses  and  purposes. 

Be  Van  Loon,  Case  No.  6837,  May  13,  1919,  for  the  construction, 
maintenance,  and  operation  of  a  single  branch  track  for  the  trans- 
portation of  freight  from  the  tracks  of  the  New  York  Central  Bail- 
road  Company  on  Tivoli  street,  in  the  city  of  Albany,  for  a  distance 
of  170  feet  to  a  point  in  the  southerly  line  of  Tivoli  street  where 
said  track  crosses  said  southerly  line  in  said  street. 

Be  Sanbom-Pekin  Power  Co.  Case  No.  6841,  May  15,  1919,  for 
P.U.R.1919E. 
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the  construction  of  an  electric  plants  including  poles,  toweri^oon- 
duits,  wires,  and  appurtenances  for  transmitting^  and  fumidiing  to 
the  public  electricity  for  light,  heat,  or  power. 

Re  Adirondack  Electric  Power  Ck)rp.  Case  No.  6848,  June  3,*  191&, 
for  the  construction  by  the  Adirondack  Electric  Power  Corporation, 
in  the  towns  of  Kirkland,  Wetmoreland,  Vernon,  and  Verona,  of  an 
electric  plant,  including  poles  or  towers,  wires,  and  appurtenances 
for  transmitting  and  furnishing  to  the  public  electricity  for  light, 
heat,  or  power. 

Re  Forestport,  Case  No.  6856,  June  5,  1919,  to  build,  maintain, 
and  operate  for  other  than  municipal  purposes,  works  and  systems 
for  the  manufacture  and  supplying  of  electricity  for  lighting  pur- 
poses within  village  of  Forestport. 

Utah,— Re  Gunnison  Teleph.  Co.  Case  No.  195,  July  2,  1919,  for 
the  construction,  operation,  and  maintenance  of  a  telephone  line:  or 
system  between  the  towns  of  Gunnison  and  Mayfield,  and  within  the 
town  of  Mayfield. 

Wiscormn. — Re  Ironwood  &  B.  R.  &  Light  Co.  W.  P.  58,  June  9, 
1919,  for  the  construction,  operation,  and  maintenance  of  a  dam  in 
the  Montreal  river. 

Consolidation,  Merger,  and  Sale. 

California. — ^Re  Great  Western  Power  Co.  Decision  No.  6*?94i 
Application  No.  4395,  April  26,  1919,  order  authorizing  Great  West- 
em  Power  Company  of  California  to  purchase  all  the  properties  of 
the  Great  Western  Power  Company,  City  Electric  Company,  and 
Consolidated  Electric  Company. 

Re  Gates,  Decision  No.  6320,  Application  No.  4375,  May  12, 1919, 
applicants  authorized  to  transfer  utility  property  to  the  Vacavillo 
Water  &  Power  Company  in  exchange  for  $69,000  face  value  of 
stock  of  latter  named  company. 

Re  Barstow  Utility  Co.  Decision  No.  6339,  Application  No.  3802, 
May  14,  1919,  order  granting  permission  to  the  Imperial  Utilities 
Corporation  to  acquire  water  properties  in  the  city  of  Barstow  and 
authorized  to  issue  $10,000  par  value  of  stock  and  $34,500  face 
value  of  bonds  in  payment  therefor. 

Re  Del  Monte  Light  &  P.  Co.  Decision  No.  6338,  Application  No, 
4520,  May  14,  1919,  order  authorizing  the  Pacific  Company  to 
transfer  its  electric  distributing  properties  to  the  Del  Monte  Com- 
pany and  the  latter  to  issue  $25,000  par  value  of  stock  in  exchange 
therefor. 

Re  Panama  Acres  Syndicate,  Decision  No.  6346,  Application  No. 
4463,  May  21,  1919,  order  authorizing  the  Panama  Acres  Syndicate 
to  sell  and  transfer  its  public  utility  water  system  to  the  Loe  An- 
geles Coimty  Water  Works  Company. 

P.U.R.1919E. 
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Be  Laguna  CliflEs  Water  Co.  Decision  No.  6348,  Application  No. 
4614,  May  23, 1919,  order  autliorizing  the  Laguna  Cliffs  Water  Com- 
panj'  to  transfer  its  water  system  to  Brooks,  and  the  latter  to  issue 
$3,000  face  value  of  notes  in  payment  therefor. 

GonnectictU. — ^Re  Shore  Line  Electric  R.  Co.  Docket  No.  3154, 
July  31,  1919,  approval  of  sale  by  petitioner  of  rights,  privileges, 
franchises,  and  property  owned  and  used  in  the  generation  and  dis- 
tribution of  electricity,  to  the  Eastern  Connecticut  Power  Com- 
pany. 

Illinois.— Re  Central  Illinois  Electric  Co.  No.  8990,  June  4,  1919, 
authority  to  sell  and  purchase  electric  systems  in  villages  of  Argents 
and  Warrensburg,  including  distribution  systems  in  villages  of  For- 
syth and  Oreana. 

Re  Littleton  &  B.  Mut.  Teleph.  Co.  No.  8909,  June  17,  1919,  ap- 
proval  of  sale  by  the  Littleton  &  Bay  Telephone  Company  of  prop- 
erty now  owned  by  said  company  to  the  Littleton  &  Brooklyn  Mutual 
Telephone  Company. 

Re  Elmwood  Teleph.  Exch.  No.  8941,  July  8,  1919,  order  author- 
izing  the  Elmwood  Telephone  Exchange  to  buy  from  the  Elmwood 
Telephone  Company,  all  of  the  telephone  property  of  the  Elmwood 
Telephone  Company  in  Elmwood  and  vicinity,  including  all  ma- 
terials and  supplies,  rights,  contracts,  and  franchises  for  the  sum 
of  $20,000,  to  be  paid  in  common  capital  stock,  at  par,  of  the  pur- 
chaser. 

Re  Central  Union  Teleph.  Co.  No.  9031,  July  8,  1919,  approval 
of  sale  by  the  Central  Union  Telephone  Company  of  property  now 
owned  by  said  company  to  the  Pike  County  Telephone  Company,  for 
the  sum  of  $1,011  to  be  paid  in  cash. 

Re  Brimfield  Teleph.  Co.  No.  9083,  July  22,  1919,  approval  of 
sale  by  the  North  Millbrook  Telephone  Company  of  its  property  to 
the  Brimfield  Telephone  Company. 

Re  Mississippi  Valley  Teleph.  Co.  No.  9142,  July  25,  1919,  ap- 
proval of  proposed  sale  by  the  Mississippi  Valley  Telephone  Com- 
pany of  certain  telephone  property  to  the  Plymouth  Mutual  Tele- 
phone Company  for  the  consideration  of  $300. 

Indiana.— Re  Indianapolis  Teleph.  Co.  No.  4620,  July  7,  1919, 
order  approving  sale  of  all  property  of  Indianapolis  Telephone  Com- 
pany to  the  Central  Union  Telephone  Company. 

Re  Interstate  Pub.  Service  Co.  No.  4651,  July  11,  1919,  per- 
mission  to  purchase  outstanding  capital  stock  of  the  Indianapolis 
&  Louisville  Traction  Railway. 

Re  Southern  Teleph.  Co.  No.  4632,  July  16,  1919,  approval  of 

the  sale  by  the  Southern  Telephone  Company  of  the  Qriffin  exchange 

to  George  H.  Stephan. 

Re  Prank  Brady  Electric  Light  Plant,  No.  4666,  July  30,  1919, 
P.U.R.1919B. 
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approval  of  the  sale  of  franchise  of  the  Frank  Brady  Electrio  Light 
Plant  to  the  Crothersville  Light  &  Water  Company. 

Be  B.  W.  BisseH  &  Co.  No.  4665,  Aug.  1,  1919,  approval  of  trans- 
fer of  steam  heating  plant  to  the  Central  Heating  Company  of 
Anderson. 

•  Maine.— "Re  International  Power  Co.  U-367,  Aug.  5,  1919,  order 
authorizing  utility  to  purchase  stock  and  bonds  of  the  Calais  Street 
Bailway,  the  power  plant  used  in  operating  said  railway  and  for 
other  purposes,  with  all  appurtenances,  situated  in  Calais;  also  J 
undivided  interest  in  and  to  a  grist  mill  and  water  privilege  belong- 
ing to  said  mill,  situated  in  said  Calais,  and  also  certain  undeveloped 
water  rights,  privileges,  grants,  and  easements  situated  in  Bailey- 
ville. 

Michigan.— Re  Bangor  Mut.  Teleph.  Co.  T-224,  July  11,  1919, 
order  authorizing  the  sale  of  equipment,  tools,  fixtures,  stock,  and 
supplies  of  the  Bangor  Mutual  Telephone  Company  to  the  Van 
Buren  County  Telephone  Company. 

New  Jersey.— Re  Cape  May  Court  House  Light  &  Water  Co. 
July  29,  1919,  approval  of  sale  by  receiver  of  the  Vulcan  Electric 
Light,  Heat  &  Power  Company  to  the  Cape  May  Court  House  Light 
&  Water  Company,  for  the  sum  of  $35,072. 

New  York,  First  District. — Re  Brooklyn  Borough  Gas  Co.  Case 
IN'o.  2379,  July  16,  1919,  approval  of  sale,  transfer,  and  assignment 
to  the  Brooklyn  Union  Gas  Company  of  certain  gas  mains  and  serv- 
ices laid  in  certain  streets  in  the  thirty-second  ward  of  the  borough 
of  Brooklyn,  by  the  Brooklyn  Borough  Gas  Company. 

New  YorJc,  Second  District. — ^Wynantskill  Hydroelectric  Co.  v. 
Albany  Southern  R.  Co.  Case  No.  6573,  June  3,  1919,  approval  of 
transfer  by  the  Swansdown  Ejiitting  Company  to  Albany  Southern 
Railroad  Company  of  the  electric  plant  or  transmission  line  erected 
by  former  company,  which  transmission  line  connects  at  a  point  in 
the  town  of  East  Greenbush  with  the  transmission  line  now  owned 
by  Albany  Southern  Railroad  Company. 

Re  Callicoon^  Independent  Electric  Co.  Case  No.  6853,  June  6, 
1919,  approval  of  the  transfer  of  franchises,  works,  and  system  of 
the  Callicoon  Independent  Electric  Company  to  the  Livingston 
Manor  Company. 

Re  Farley,  Case  No.  6859,  Jime  6,  1919,  approval  of  transfer  of 
franchises,  works,  and  system  of  the  electric  plant  formerly  operated 
by  George  Farley  to  the  village  of  Forestport 

Pennsylvania. — Re  Bethlehem,  Application  Docket  No.  2239- 
1918,  Feb.  18, 1919,  approval  of  the  acquisition  by  the  city  of  Bethle- 
hem of  the  plant,  equipment,  and  facilities  of  the  Bethlehem  City 
Water  Company. 

Utah.— Re  Knell,  Case  No.  185,  July  8,  1919,  authority  granted 
to  consolidate  stage  line  operated  between  Lund  and  Cedar  City, 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


1006  APPENDIX. 

under  the  name  of  ^Tjund  and  Cedar  City  Transportation  Com- 
pany/' 

Crossings. 

/.  Construction  of  grade  crossings,   1006, 
tl>  Protection  at  crossings,   2008. 

III.  Elimination  of  crossings,  1011. 

IV.  OonstrucHon  of  mtlncays,  overheads,  etc.,    1011, 

1.  Oons^ruoUon  of  grade  crossings, 

Connecticut— Re  New  York,  N.  H.  &  H.  B.  Co.  Docket  No. 
3145,  July  22,  1919,  approval  of  alteration  of  location  of  a  portion 
of  a  highway  in  city  of  Norwalk  known  as  Belden  Hill  avenue,  and 
New  York,  New  Haven  &  Hartford  Railroad  Company  ordered  to 
relocate  so  much  of  Belden  Hill  avenue  as  is  within  the  right  of  way 
of  said  railroad  company. 

Re  Connecticut  Co.  Docket  No.  3171,  Aug,  4,  1919,  approval  of 
method  of  construction  of  electric  railway  side  tracks  in  the  city  of 
Waterbury  across  Division  and  Griggs  streets  for  use  of  the  Chase 
Rolling  Mill  Company. 

Illinois. — Re  Southard,  No.  9136,  June  17,  1919,  order  granting 
permission  to  highway  commissioner  of  Chouteau  township  to  con- 
etruct  a  public  highway  at  grade  at  right  angles  across  right  of  way 
and  tracks  of  the  Alton,  Granite,  &  St.  Louis  Traction  Company, 
approximately  f  of  a  mile  west  of  the  village  of  Poag. 

Re  Road  Dist.  No.  6,  No.  9173,  June  17,  1919,  order  directing 
that  grade  crossing  where  public  road  running  between  Elco  and 
Mill  Creek  crosses  tracks  of  the  Mobile  &  Ohio  Railroad  be  abolished, 
and  in  lieu  thereof  permission  is  granted  to  construct  a  crossing  at 
grade  approximately  280  feet  south  of  the  present  crossing;  order 
also  authorizing  that  the  present  grade  crossing  i  mile  north  of 
above  eliminated  crossing  be  abolished. 

Re  Heyworth,  No.  9210,  June  30,  1919,  order  granting  permis- 
sion to  construct  a  side  track  at  grade^  connecting  with  the  Chicago 
&  North  Western  Railway,  across  the  tracks  of  the  Chicago,  Aurora, 
&  DeKalb  Railway  Company  at  a  point  about  li  miles  east  of  the 
village  of  Cortland. 

Re  Aurora,  E.  &  C.  R.  Co.  No.  9217,  June  30,  1919,  order  autlior- 
izing  railroad  company  to  construct  and  maintain  for  use  by  the 
Calumet  Concrete  Construction  Company  a  temporary  grade  rail- 
road crossing  to  be  formed  by  the  extension  of  a  temporary  narrow- 
gauge  railroad  of  the  Calumet  Concrete  Construction  Company  in 
Chicago  avenue  about  1  mile  west  of  Wheaton;  with  the  two  main 
tracks  and  one  side  traqk  of  the  Aurora,  Elgin,  &  Chicago  Railroad 
Company.  . 
P.UJ^.1919R 
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Indiana.— Re  Chicago,  L.  S.  ft  S.  B.  R.  Co.  No.  4708,  Aug.  6, 
1919,  order  authorizing  railroad  company  to  construct  a  spur  track 
south  from  a  point  about  i  mile  west  of  the  city  limits  of  South 
Bend,  and  to  cross  two  highways,  extensions  of  Division  street  and 
Sample  street. 

Iowa. — Mercer  v.  Chicago  G.  W.  E.  Co.  Docket  A-3173,  July 
7,  1919,  board  of  supervisors  of  Tama  county  ordered  to  obtain  nec- 
essary right  of  way  to  connect  new  highway  with  existing  crossing 
and  railroad  company  ordered  to  reimburse  the  county  for  the  ex- 
penditures caused,  it  not  being  desirable  to  construct  a  new  crossing 
for  the  proposed  highway. 

Maine.— Re  Atlantic  Shore  Line  R.  Co.  R.  R.  487,  July  14,  1919, 
railroad  company  authorized  to  construct  and  maintain  a  branch 
track  from  its  main  line  near  the  mill  of  Jagger  Brothers  across 
highway  and  to  the  factory  of  the  Jagger  Brothers. 

Michigan. — Re  Besson,  No.  8030-25,  June  13,  1919,  order  grant- 
ing permission  to  highway  commissioner  of  Baldwin  township  to 
cross  with  a  highway  the  tracks  and  right  of  way  of  the  Chicago  ft 
Northwestern  Railway  in  Baldwin  township. 

Re  Scott,  No.  5991,  June  21,  1919,  order  authorizing  highway 
commissioner  of  Greenwood  township  to  cross  with  a  highway  the 
tracks  and  right  of  way  of  the  Manistee  &  North  Eastern  Railroad. 

Re  Rivers,  C-7077-86,  July  15,  1919,  order  granting  permission 
to  John  Rivers,  highway  commissioner  of  Negaunee  township,  to 
cross  with  a  highway  the  tracks  and  right  of  way  of  the  Lake  Su- 
perior &  Ishpeming  and  Duluth  South  Shore  ft  Atlantic  Railroads 
at  Eagle  Mills. 

Re  Reading  Corp.  No.  8007-15,  July  21,  1919,  order  granting 
permission  to"  the  Reading  Corporation,  contractors  of  Detroit, 
Michigan,  to  cross  with  a  20-inch  gauge  industrial  track,  the  tracks 
of  the  Pontiac,  Oxford,  &  Northern  Railroad  at  the  second  public 
highway  crossing  north  of  Kings  Mills. 

Re  General  Order  No.  1,  July  22,  1919,  specifications  for  highway 
crossing  of  railroads  at  grade  in  accordance  with  Act  175  of  the 
PubUc  Acts  1915,  adopted  July  22,  1919. 

Re  Lehto,  No.  8030-32,  July  23,  1919,  order  granting  permis- 
sion to  highway  commissioner  of  Stannard  township  to  cross  tracks 
and  right  of  way  of  the  Duluth,  South  Shore,  ft  Atlantic  Railway. 

Re  Bergquist,  No.  8030-33,  July  25,  1919,  order  granting  per- 
mission to  highway  commissioner  of  Stambaugh  township,  to  cross 
with  a  highway  the  tracks  and  right  of  way  of  the  Chicago  &  North- 
western Railway  at  a  point  approximately  2,100  feet  east  of  Caspian 
station. 

Re  Besson,  No.  8030-29,  Aug.  6,  1919,  order  granting  permission 
to  highway  commissioner  of  Baldwin  Township  to  cross  with  hijgh- 
P.U.R.1919B. 
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way  the  tracks  and  right  of  way  of  the  Chicago  &  ITorthwestem 
Eailway  at  grade. 

Be  Brownson,  No.  6637,  Aug.  11, 1919,  order  granting  permifisiMi 
to  highway  commissioner  of  Alden  to  cross  with  a  highway  the  tracks 
and  right  of  way  of  the  Pere  Marquette  Railroad,  in  order  to  reach 
the  summer  resort  known  as  Idlewild. 

New  Jersey, — Ee  White  Horse  Pike,  July  22,  1919,  dismissal  of 
petition  for  additional  grade  crossing  over  White  Horse  Pike, 
Amatol. 

Rhode  Island, — Ee  Union  E.  Co.  No.  483,  June  18,  1919,  order 
authorizing  construction  and  maintenance  of  a  spur  track  in  Eddy 
street  in  the  city  of  Providence  across  certain  streets,  highways, 
turnpikes,  or  travelled  way  at  grade. 

Ee  New  York,  N.  H.  &  H.  E.  Co.  No.  484,  June  25,  1919,  order 
authorizing  railroad  company  to  lay  and  maintain  track  across  cer- 
tain streets,  highways,  turnpike,  or  traveled  ways  at  grade  in  city  of 
Pawtucket. 

Eo  Union  E.  Co.  No.  494,  July  16,  1919,  permission  granted  to 
lay  and  maintain  a  spur  track  in  Dyer  and  Ship  streets  in  Provi- 
dence across  certain  highways  and  streets  at  grade. 

Utah. — Ee  Hines,  No.  35,  July  12,  1919,  order  granting  permis- 
sion to  railroad  company  to  construct,  operate,  and  maintain  a  stand- 
ard gauge  single  track  railroad  spur  over  and  across  a  certain  public 
highway  located  at  Bingham. 

Ee  Springville  Mapleton  Sugar  Co.  No.  36,  Aug.  12,  1919,  order 
granting  permission  to  company  to  construct,  operate,  and  maintain 
a  single  track  standard  gauge  railroad  spur  at  grade  over  and  across 
a  certain  highway  in  Utah  county. 

Wisconsin.— Plymouth  v.  Chicago,  St.  P.  M.  &  0.  E.  Co.  R-2471, 
June  9,  1919,  order  authorizing  railroad  company  to  construct  a 
suitable  crossing  at  a  point  about  230  feet  south  of  the  existing 
farm  crossing  in  the  town  of  Plymouth. 

Kenosha  v.  Chicago  &  N.  W.  R.  Co.  Er-1569,  July  11,  1919,  sepa- 
ration of  grades  on  respondent's  line  in  city  of  Kenosha  ordered. 

Wisconsin  Highway  Commission  v.  Chicago  &  N.  W.  B.  Co.  R- 
2491,  Aug.  15,  1919,  order  authorizing  the  construction  of  specified 
crossings  and  the  elimination  of  others  in  the  work  of  improving 
State  Trunk  Hijghway  No.  19. 

IM.  Protection  at  crossings^ 

Connecticut. — ^Ee  New  York,  N.  H.  &  H.  E.  Co.  Docket  No. 
3132,  July  11,  1919,  order  directing  that  order  dated  November  19, 
1886,  be  amended  to  read  as  follows:  ^'Said  gates  to  be  closed  on 
passage  of  all  trains,  engines,  and  cars  between  hours  of  7 :50  a.  m. 
and  5 :50  P.  M.  daily,  Sundays  excepted,  and  to  be  open  at  all  other 
P.U.R.1919E. 
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times;  and  that  regulation  signs  be  displayed  on  either  side  of  said 
crossing  stating  the  hours  during  which  said  gates  are  to  be  oper- 
ated." Also  order  dated  March  28,  1901,  to  be  amended  as  follows : 
"A  flagman  to  be  stationed  at  Washington  street  crossing  between 
the  hours  of  7:50  A.  M.  and  6:50  P.  m.  daily,  Sundays  excepted,  to 
give  warning  to  public  using  said  Washington  street  crossing  of  pas- 
sage of  all  engines,  cars,  or  trains  over  said  crossing,  and  that  regu- 
lation signs  be  displayed  on  either  side  of  said  crossing  stating  the 
hours  during  which  flagman  is  on  duty." 

Ee  Bridgeport,  Docket  No.  3127,  July  31,  1919,  order  directing 
the  New  York,  New  Haven,  &  Hartford  Railroad  Company  to  in- 
stall and  put  in  operation  audible  and  visible  signals  at  highway 
crossing  of  tracks  in  city  of  Bridgeport. 

Illinois. — Commissioners  of  Highways  v.  Chicago,  B.  &  Q.  R.  Co. 
No.  3385,  June  17,  1919,  petition  for  separation  of  grades  where 
Twenty  fourth  street,  extending  north  from  city  of  Quincy,  crosses 
tracks  of  the  Chicago,  Burlington,  &  Quincy  Railroad  Company, 
denied,  it  appearing  to  the  Commission  that  the  services  of  flagmen 
now  provided  at  crossing  afford  ample  protection. 

Indiana. — Edmondson  v.  Pennsylvania  Lines  West  of  Pittsburgh, 
No.  4572,  July  11,  1919,  order  directing  the  Pennsylvania  lines  west 
of  Pittsburgh,  Vandalia  division,  to  maintain  a  watchman  or  watch- 
men at  the  crossing  of  public  highway  over  tracks  of  defendant 
company  immediately  east  of  the  station  building  and  grounds  in  the 
town  of  Clayton,  between  the  hours  of  6  a.  m.  and  10  p.  m. 

Michigan.— Re  Fenton,  C-7077-81,  July  15,  1919,  order  direct- 
ing the  Detroit,  Grand  Haven,  &  Milwaukee  Railway  Company  to 
cause  the  safety  gates  now  located  at  the  Leroy  street  crossing  to  be 
operated  seven  days  of  the  week  between  the  hours  of  6:30  a.  m. 
and  10:30  p.  m. 

Re  Detroit,  C-7077-82,  July  15, 1919,  order  directing  the  Detroit 
Toledo,  &  Ironton  Railroad  Company  to  maintain  and  operate  a 
crossing  alarm  bell  at  the  Thaddeus  street  crossing  of  tracks. 

Re  Bay  City,  C-7077-32,  July  16,  1919,  order  directing  railroad 
company  to  maintain  a  flagman  at  the  Sherman  street  crossing 
of  tracks  of  the  Michigan  Central  Railroad  in  Bay  City. 

Be  Grand  Rapids,  C-7077-68,  July  26,  1919,  order  directing  the 
Detroit,  Grand  Haven,  &  Milwaukee  Railway  Company  to  install 
and  thereafter  maintain  and  operate,  a  track-circuit  crossing-alarm 
bell  with  wig-wag  attachment  at  Fuller  street  crossing  in  the  city  of 
Grand  Rapids. 

Re  Lenderink,  C-7077-74,  July  25,  1919,  order  directing  the 
Michigan  Railway  Company  to  cause  speed  of  all  trains  and  cars 
over  tixe  Willard  street  crossing  in  the  city  of  Kalamazoo  to  be 
reduced  to  a  speed  not  to  exceed  6  miles  per  hour,  and  that  motor- 
P.U.R.1919B.  64 
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men  be  required  to  sound  the  gong  on  cars  for  said  crossing,  be- 
ginning at  a  point  not  less  than  75  feet  from  same,  and  to  continue 
sounding  gong  until  crossing  is  passed. 

Ee  Lake  Superior  &  I.  R.  Co.  D-275,  July  25,  1919,  order  grant- 
ing permission  to  the  Lake  Superior  &  Ishpeming  and  Chicago  & 
Northwestern  Railroads  to  discontinue  interlocking  plant  installed 
at  specified  crossing  until  such  time  as  the  train  movements  become 
more  frequent  on  both  roads  over  said  crossing. 

Mississippi. — Re  Mississippi  Eastern  R.  Co.  No.  5055,  July  1, 
1919,  order  granting  permission  to  the  Mississippi  Eastern  Railway 
Company  to  exceed  the  speed  limit  of  6  miles  per  hour  within  the 
corporate  limits  of  the  town  of  Quitman  at  the  point  where  the 
Quitman  and  Meridian  public  rolid  crosses  track  and  extending  east- 
ward to  the  corporate  limits  of  said  town. 

New  Hampshire. — Boston  &  M.  R.  Co.  v.  Charlestown,  D-476, 
Order  No.  916,  July  7,  1919,  additional  protection  authorized  at 
certain  specified  grade  crossings. 

New  York,  Second  District. — ^Frost  v.  United  States  R.  Adminis- 
tration, Case  No.  6813,  June  10,  1919,  order  directing  responde;:t 
to  desist  from  using  the  passing  sidings  in  the  neighborhood  of  the 
BO-called  Canfield's  crossing,  near  Burdett,  for  the  storage  of  cars 
except  as  actual  emergency  may  otherwise  require,  and  that  in  the 
event  of  such  emergency  no  cars  to  be  permitted  to  stand  within 
300  feet  of  said  highway  crossing. 

0/e^on.— Salem  v.  Southern  P.  Co.  P.  S.  C.  Or.  Order  No.  615, 
F-810,  June  11,  1919,  complaint  alleging  hazardous  condition  ex- 
isting at  crossing  of  the  North  Capital  street  in  the  city  of  Salem, 
with  the  Palls  City  Branch  Line  Railroad  dismissed,  with  sugges- 
tion by  the  Commission  that  warning  signs  be  installed. 

Re  County  Ct.  P.  S.  C.  Or.  Order  No.  518,  P-695,  June  20,  1919, 
order  relieving  the  county  court  of  Polk  county  from  the  obligations 
imposed  by  chapter  429  of  the  Laws  of  Oregon  for  1917,  of  placing 
and  maintaining  advance  warning  signs  on  roads  and  highways  and 
at  certain  designated  crossings. 

Pennsylvania. — State  Highway  Dept.  v.  Philadelphia  &  R.  R.  Co. 
Complaint  Docket  No.  2707,  June  10,  1919,  order  directing  railroad 
company  to  install  an  audible  and  visible  bell  at  grade  crossing  on 
state  highway  route  No.  147,  leading  northward  from  the  borough 
of  West  Chester  in  West  Whiteland  township. 

Dupont  V.  Delaware  &  H.  Co.  Complaint  Docket  No.  2330,  June 
23,  1919,  railroad  company  directed  to  protect  certain  grade  cross- 
ings in  the  borough  of  Dupont. 

Dupont  V.  Lehigh  Valley  R.   Co.  Complaint  Docket  No.  2331, 
June  23,  1919,  railroad  company  ordered  to  protect  certain  grade 
crossings  in  the  borough  of  Dupont 
P.U.R.1919K. 
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South  Dakota, — Marindahl  Twp.  v.  Great  Northern  B.  Co.  No. 
3363,  July  29,  1919,  crossing  alarm  bells  ordered  to  be  installed  at 
specified  crossing. 

Wisconsin, — North  Milwaukee  v.  Chicago,  M.  &  St.  P.  R.  Co. 
B-2449,  June  24,  1919,  order  directing  railroad  company  to  sub- 
stitute for  the  automatic  crossing  bells  at  the  Villard  avenue  cross- 
ings with  its  northern  and  superior  divisions  in  North  Milwaukee, 
automatic  moveable,  audible,  and  visual  signals  and  also  to  install 
a  similar  device  at  the  North  Milwaukee  avenue  crossing  with  its 
Northern  division. 

Be  Green  Bay,  B-1,  July  5,  1919,  order  directing  that  the  city 
of  Green  Bay  install,  maintain,  and  operate  on  each  side  of  the 
draw  on  the  Main  street  bridge  over  the  Fox  river  in  said  city, 
adequate  safety  gates  to  be  operated  by  gatemen,  or  automatically 
controlled  by  electric  power  at  the  option  of  the  city. 

Ewald  V.  Chicago  &  N.  W.  B.  Co.  R-2492,  Aug.  7,  1919,  installa- 
tion of  automatic  signal  at  second  crossing  on  the  Lake  Shore  divi- 
sion of  the  Chicago  &  Northwestern  Railroad  east  of  Eland  Junc- 
tion. 

Re  Chicago,  M,  &  St.  P.  B.  Co.  8^2472,  Aug.  11,  1919,  order 
directing  railroad  company  to  provide  protection  by  flagman  at  its 
Chicago  Boad  crossing  at  the  boundary  line  between  the  city  of 
Milwaukee  and  the  town  of  Lake,  between  the  hours  of  6  a.  m.  and 
11  P.  M.  daily. 

HI.  Elimination  of  crossings, 

Oregon.— Re  Billings,  P.  S.  C.  Or.  Order  No.  513,  F-812,  Jime 
9,  1919,  order  authorizing  railroad  company  to  discontinue  grade 
crossing  over  right  of  way  of  Oregon  &  California  Railroad  Com- 
pany, and  Southern  Pacific  Company  at  the  intersection  of  the  old 
county  road  with  said  right  of  way  near  the  north  end  of  North 
Main  street  in  Ashland,  and  to  construct  a  private  farm  crossing  at 
that  point. 

Wisconsin.— He  Chicago  &  N.  W.  B.  Co.  B-2462,  July  18,  1919, 
petition  for  elimination  of  two  grade  crossings,  dismissed. 

IV,  Conatruction  of  subways,  overheads,  etc, 

Connecticut.— He  Groton,  Docket  No.  3118,  July  21,  1919,  order 
directing  the  New  York,  New  Haven  &  Hartford  Bailroad  Com- 
pany to  repair  highway  At  Palmer's  crossing. 

Iowa.— Boye  v.  Chicago,  M.  &  St.  P.  B.  Co.  Pile  A-3195,  July 
28,  1919,  in  a  petition  for  an  underground  crossing,  an  agreement 
was  reached  between  complainant  and  railroad  company  whereby 
the  grade  of  the  approaches  was  reduced  from  10  per  cent  to  6  per 
P.U.R.1919E. 
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cent^  the  approaches  widened  to  32  feet^  and  the  top  of  the  grade, 
at  the  crossmg  of  tracks^  made  40  feet  wide;  it  appearing  that  the 
expense  of  making  a  separation  of  the  grades  at  this  point  would  be 
prohibitive. 

New  York,  First  District— Re  New  York,  Case  No.  2390,  Aug. 
1,  1919,  order  determining  under  §  90  of  the  Railroad  Law  that 
Card  Place  in  the  borough  of  Queens,  city  of  New  York,  shall  cross 
tracks  of  the  Long  Island  Railroad  Company  on  its  Flushing  and 
North  Side  division,  above  grade  of  such  railroad,  and  on  an  over- 
head bridge  for  pedestrian  traffic  only. 

Oregon.— Re  Clackamas  County,  P.  S.  C.  Or.  Order  No.  520,  F- 
813,  June  21,  1919,  order  granting  permission  to  the  county  court 
of  Clackamas  county  to  construct  a  highway  under  tracks  of  Spring- 
water  division  of  the  Portland  Railway,  Light,  &  Power  Company, 
at  existing  trestle  known  as  bridge  No.  16. 

Wisconsin.— West  AUis  v.  Chicago  &  N.  W.  R.  Co.  Hr-2467,  June 
24,  1919,  petition  that  bridge  now  carrying  Woodlawn  avenue  over 
tracks  of  Chicago  &  Northwestern  Railway  be  lowered  ab^ut  4  feet 
in  connection  with  street  paving  to  be  constructed  on  Woodlawn 
avenue^  both  north  and  south  of  said  bridge,  denied. 

Discrimination. 

Arizona. — Johnson  v.  Gila  Land  &  Water  Co.  Docket  No.  600, 
June  21, 1919,  order  directing  water  company  to  adopt  a  plan  of  dis- 
tributing water  to  consumers  resulting  in  each  consumer  receiving 
water  in  an  amount  proportionate  to  the  relation  which  capital  stock 
which  he  owns  bears  to  the  total  capital  stock  issued ;  no  discrimina- 
tion to  be  practised  in  the  interval  of  time  elapsing  between  the  vari- 
ous runs  of  water. 

Maine. — Re  Island  Ferry  Co.  IT-362,  July  17,  1919,  order  approv- 
ing the  granting  of  free  transportation  to  organizations  represented 
by  specified  persons,  both  of  whom  are  interested  in  charitable  work. 

New  York,  Second  District. — ^Kimble  v.  Burleson,  Case  Nor  6666, 
May  15,  1919,  complaint  under  §  97  of  the  Public  Service  Commis- 
sions Law  against  certain  increased  telephone  rates  dismissed,  it 
appearing  that  the  alleged  discrimination  is  not  sustained  and  in 
view  of  all  evidence  no  grounds  could  be  found  upon  which  to  sus* 
tain  the  complaint. 

Washington. — Public  Service  Commission  v.  Skagit  Biver  Teleph. 
&  Teleg.  Co.  No.  4830,  June  24,  1919,  order  directing  respondent 
company  to  eliminate  all  free  tolls  to  patrons  of  said  company  with 
town  of  Hamilton  to  Sedro-WooUey  and  intermediate  pointe,  and 
the  patrons  of  said  company  within  the  town  of  Hamilton  to  have 
rates  relative  with  all  other  patrons  of  respondent  company  accord* 
P.U.R.1919E. 
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ing  to  fixed  schedules  of  said  company  filed  or  to  be  filed  with  Com- 
mission. 

Electricity. 

New  York,  First  District — ^Re  Certifying  Additional  Types  of 
Electric  Current  Energy  Meters,  Case  No.  1100,  July  29,  1919, 
order  approving  additional  types  of  meters  for  use  on  direct  current 
circuits. 

Electric  Railways. 

Connecticut. — ^Ke  Bristol  &  P.  Tramway  Co.  Docket  No.  3150, 
July  23,  1919,  approval  of  proposed  method  of  construction  of  an 
electric  railway  spur  track  in  the  city  of  Bristol  on  Muzzy  street. 

Re  New  York,  N.  H.  &  H.  E.  Co.  Docket  No.  3157,  July  31, 1919, 
approval  of  construction  of  an  electric  railway  spur  track  in  the  city 
of  New  Haven. 

Re  Connecticut  Co.  Docket  No,  3153,  Aug.  7,  1919,  approval  of 
proposed  method  of  construction  of  a  double  track  layout  through 
Water  and  State  streets,  from  Stratford  avenue  and  Fairfield  avenue 
to  Main  street  in  the  city  of  Bridgeport. 

New  Jersey. — Re  Trenton,  July  10,  1919,  order  directing  the 
Trenton  &  Mercer  County  Traction  Corporation  to  take  up  and  re- 
place road  bed  on  parts  of  West  State  street  in  city  of  Trenton. 

Eminent  Domain. 

Illinois.— Re  Southern  Illinois  Gas  Co.  No.  9169,  July  25,  1919, 
order  authorizing  utility  to  condemn  right  of  way  for  gas  transmis- 
sion main,  in  manner  provided  for  by  the  law  of  eminent  domain. 

Fines  and  Penalties. 

Louisiana. — Railroad  Commission  v.  New  Orleans,  T.  &  M.  R. 
Co.  No.  2890,  Order  No.  2295,  July  22,  1919,  proceeding  alleging 
the  violation  of  provisions  of  Commission's  order  2137,  requiring 
separate  but  equal  accommodations  for  the  white  and  negro  races 
on  passenger  trains  in  Louisiana,  dismissed. 

Franchises. 

Oregon.— IRe  Coos  Bay  Boom  Co.  P.  S.  C.  Or.  Order  No.  519, 
L-P-4,  June  20,  1919,  order  granting  franchise  to  Coos  Bay  Boom 
Company  to  catch,  boom,  sort,  hold  and  handle  logs  and  other  timber 
products  in  and  upon  waters  in  the  Coquille  river. 
P.UJR.1919B. 
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Intercorporate  Relations. 

/ZZinow.— Weatherby  v.  Decatur  R.  &  Light  Co.  No.  7607,  Feb.  5, 
1919,  Decatur,  Springfield  &  St.  Louis  Railway  Company  ordered 
to  permit  the  use  of  its  tracks,  wires,  poles,  and  other  necessary 
equipment  by  the  Decatur  Railway  &  Light  Company,  for  the  reg- 
ular operation  of  cars  of  the  latter  company,  to  the  western  limits  of 
the  city  of  Decatur. 

Re  Cairo  &  St.  L.  R.  Co.  No.  9125,  June  17,  1919,  order  authoriz- 
ing the  Cairo  &  St.  Louis  Railway  Company  and  the  Cairo  Electric 
&  Traction  Company  to  enter  into  a  contract  providing  for  the  sale 
by  the  former  to  the  latter  of  electrical  energy  necessary  for  the 
operation  of  electric  utility  and  street  railway  utility  of  the  Cairo 
Electric  &  Traction  Company  in  the  city  of  Cairo. 

Re  Cairo  &  St.  L.  R.  Co.  No.  9126,  June  17,  1919,  order  approv- 
ing contract  between  the  Cairo  &  St.  Louis  Railway  Company  and 
the  Mound  City  Light  &  Water  Company  providing  for  the  sale  by 
former  company  to  the  latter  company  of  electrical  energy  necessary 
for  the  operation  of  its  system  in  and  about  the  cities  of  Mounds  and 
Mound  City. 

Blandinsville  Switchboard  Co.  v.  Macomb  Teleph.  Co.  No.  8823, 
June  30,  1919,  approval  of  intercorporate  contracts  entered  into 
by  and  between  the  Blandinsville  Switchboard  Company  and  the 
Macomb  Telephone  Company,  Sciota  Telephone  Company,  and  Good 
Hope  Farmers  Switchboard  Company. 

Re  Bureau  County  Independent  Teleph.  Co.  No.  9177,  July  14, 
1919,  approval  of  joint  pole  agreement  entered  into  by  and  between 
the  Bureau  County  Independent  Telephone  Company,  and  the  Cen- 
tral Union  Telephone  Company. 

Re  Elmwood  Teleph.  Co.  No.  9178,  July  14,  1919,  approval  of 
joint  pole  agreements  entered  into  by  the  Elmwood  Telephone  Ex- 
change and  the  Central  Union  Telephone  Company. 

Re  Carroll  County  Independent  Teleph.  Co.  No.  9227,  July  14, 
1919,  approval  of  joint  pole  agreement  entered  into  by  and  between 
the  Carroll  County  Independent  Telephone  Company  and  the  Cen- 
tral Union  Telephone  Company. 

Re  Colchester  Farmers'  Teleph.  Co.  No.  8936,  July  22,  1919, 
petition  for  consent  to,  and  approval  of,  intercorporate  agreement 
providing  for  placing  in  eflEect  of  a  toll  charge  between  Colchester 
and  Macomb,  dismissed,  it  appearing  that  the  agreement  submitted 
covering  service  between  Colchester  and  Macomb  to  be  furnished  by 
the  Macomb  Telephone  Company  and  the  Colchester  Farmers'  Tel- 
ephone Company,  does  not  make  the  Colchester  Farmers'  Telephone 
Company  a  party  to  said  agreement. 

Indiana, — Re   Linn   Grove   Light   &   P.   Co.   No.   4628.    Ang. 

P.U.R.1919E. 
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65  1919,  approval  of  contract  between  utilities  providing  for  the  pur- 
chase and  sale  of  current  at  the  rate  of  $.035  per  kilowatt  hour. 

Maine.— Re  Bath  &  B.  Light  &  P.  Co.  C.  66,  Aug.  13,  1919,  ap- 
proval of  contract  with  the  Bath  Water  District,  providing  for  the 
furnishing  of  electric  energy  in  the  operation  of  the  pumping  sta- 
tion of  said  water  district  for  a  period  of  three  years. 

Massachusetts. — Ee  Boston  Consol.  Gas  Co.  July  16,  1919,  ap- 
proval of  contract  for  the  sale  of  gas  by  the  Boston  Consolidated  Gas 
Company  to  the  East  Boston  Gas  Company. 

Leases. 

Illinois.— Re  Chicago  &  N.  W.  R.  Co.  Xo.  9148,  June  16,  1919, 
order  authorizing  the  Westfield  Eailroad  Company  and  the  Yale 
Short  Line  Railroad  Company  to  lease  respective  lines  of  railroad 
for  a  period  of  ten  years,  beginning  with  July  1,  1919. 

Railroads. 

Illinois.— Re  Chicago  &  N.  W.  R.  Co.  No.  9148,  June  16,  1919, 
order  directing  that  proposed  viaduct  in  Orleans  street  in  the  city 
of  Chicago,  now  under  construction,  to  be  exempt  from  provisions  of 
general  order  22. 

Michigan,— Re  Highland  Park  &  0.  R.  Co.  I>-1168,  June  25, 
1919,  order  authorizing  railroad  company  to  operate  its  trains  and 
cars  over  tracks  of  the  Detroit,  Grand  Haven,  &  Milwaukee  Railway. 

Re  Pennsylvania-Detroit  R.  Co.  D-1136,  June  26,  1919,  order 
authorizing  the  Pennsylvania  Detroit  Railroads  Company  to  operate 
its  engines  and  trains  temporarily  over  the  crossing  of  tracks  of  the 
Detroit  United  Railway  and  Grand  River  avenue  until  further  order 
of  Commission. 

Minnesota.— Re  Duluth,  W.  &  P.  R.  Co.  A-2531,  June  16,  1919, 
order  granting  permission  to  railway  company  to  take  up  spur  track 
situated  about  f  of  a  mile  nortlieast  of  Idington. 

O'Berg  y.  Great  Northern  R.  Co.  A-2495,  June  19,  1919,  petition 
for  additional  spur  track  at  Quamba,  denied,  it  appearing  to  the 
Conunission  that  in  the  present  status  of  the  railway  company  under 
government  operation,  and  the  present  financial  stringency  in  rail- 
road revenues,  it  would  be  unreasonable  to  require  this  additional 
expenditure  at  the  present  time. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  A-2566,  July  29,  1919,  approval 
of  the  construction  of  a  scale  shed  with  less  than  prescribed  clear- 
ance of  8  feet  from  center  of  railway  track,  at  the  plant  of  the  Can^i 
non  Valley  Milling  Company  at  Cannon  Falls,  with  the  understand- 
ing that  trainmen  are  not  to  be  permitted,  under  any  circumstances, 
to  move  cars  or  engines  through  the  proposed  scale  house  situated 
P.U.R.1919E. 
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on  the  southerly  mill  track  of  milling  company^  all  such  moving  of 
cars  to  be  done  by  company  with  the  aid  of  car  puller. 

Ee  Northern  P.  R.  Co.  A-2551,  Aug.  1,  1919,  order  granting  per- 
mission to  railroad  company  to  remove  switch  connecting  the  spur 
track  serving  the  Berglund  Lumber  Company^s  plant  situate  near 
Arcade  street  bridge,  St.  Paul,  and  to  remove  the  cross-over  tracks 
located  under  said  bridge. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  A-2684:,  Aug.  19,  1919,  petition 
for  permission  to  build  and  maintain  engine  house  at  Preston,  with 
doors  14  feet  6  inches  in  width,  granted. 

New  Hampshire. — Conway  v.  Maine  C.  B.  Co.  D-552,  Order  No. 
928,  July  31,  1919,  authority  granted  to  partially  discontinue 
whistling  by  locomotives  at  certain  crossings  in  North  Conway. 

Pennsylvania. — Gantz  v.  Pennsylvania  E.  Co.  Complaint  Docket 
No.  2558,  May  20,  1919,  in  complaint  against  railroad  company 
alleging  that  subway  on  Lebanon  branch  in  Mt.  Joy  township  was 
too  narrow  and  improperly  drained,  the  Commission  made  order  to 
remedy  said  defects. 

South  DaJcota.—Pnhyl  v.  Chicago,  M.  &  St.  P.  B.  Co.  F-608, 
July  2,  1919,  order  requiring  railroad  company  to  construct  and  put 
in  operation  a  side  track  at  least  1,800  feet  long. 

Rates. 

I.  Automobiles,    1016. 
11.  BaggngBf    1017. 

III.  Electricity,   1017. 

IV.  Electric  railtoays,  1010. 
F.  Express,    1021. 

VI.  Gas,    1021. 
VII.  Heating,  1022. 
VIII.  Natural  gas,    1022. 
IX.  Railroads: 

a.  Passengers,  1022. 
h.  Freight,    102^. 

o.  Su)itching  and  demurrage,    102S* 
X.  Steamboats,    1026. 
XI.  Storage,  1026. 
XII.  Telegraphs,   1026. 

XIII.  Telephones,    1026. 

XIV.  Water,    1030. 

1,  Automobiles. 

California. — ^Be  San  Bernardino  Mountain  Auto  Line,  Decision 
No.  6313,  Application  No.  4379,  May  10,  1919,  increase  in  automo- 
bile rates  authorized. 
P.U.R.1919E. 
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Utah.—'Re  Hanks,  Case  No.  178,  July  31,  1919,  order  granting 
permission  to  put  in  effect  a  rate  of  $4  for  transporting  passengers 
from  Marysvale  to  Panguitch,  when  such  service  is  perfonned  at 
night  after  the  arrival  of  the  train  at  Marysvale. 

II,  Baggage, 

New  York,  First  District— Re  Westcott  Exp.  Co.  Case  No.  2396, 
Aug.  1,  1919,  order  fixing  rate  of  30  cents  in  addition  to  present 
rates  for  such  service  as  maximum  to  be  charged  by  the  Westcott 
Express  Company  for  the  transfer  and  transportation  of  baggage 
within  the  city  of  New  York. 

Re  New  York  Transfer  Co.  Case  No.  2397,  Aug.  1,  1919,  order 
fixing  rate  of  30  cents  as  maximum  to  be  charged  by  the  New  York 
Transfer  Company  for  the  transfer  and  transportation  of  baggage 
within  the  city  of  New  York,  such  charge  to  be  in  addition  to  pres- 
ent rates  for  such  service. 

III.  Electricity. 

California, — ^Re  Northern  California  Power  Co.  Decision  No. 
6285,  Application  No.  4028,  April  24,  1919,  increase  in  electric 
rates  authorized. 

Illinois.— Re  CuUom  Electric  Co.  No.  8944,  June  17,  1919,  m- 
crease  in  electric  rates  authorized. 

Re  Basco  Electric  Light  &  P.  Co.  No.  8945,  July  22,  1919,  in- 
crease  in  electric  rates  authorized. 

Indixina. — Re  Peru,  No.  4598,  June  25,  1919,  order  directing  city 
of  Peru  to  file  with  the  Public  Ser^'ice  Commission  of  Indiana  and 
post  in  the  offices  of  its  municipal  electric  plant  in  the  city  of  Peru, 
an  amendment  to  its  present  schedule  of  rates,  rules,  and  regula- 
tions to  provide  for  the  payment  of  all  bills  for  electric  current  fur- 
nished by  municipal  electric  plant  on  or  before  the  15th  day  of  the 
month  succeeding  that  in  which  current  is  furnished. 

Re  Loogootee,  No.  4644,  July  11,  1919,  approval  of  establishment 
of  new  schedule  of  electric  rates. 

Re  Napanee  Utilities  Co.  No.  4568,  July  23,  1919,  increase  in 
electric  rates  authorized. 

Nevada. — Re  Winnemucca  Water  &  Light  Co.  I.  &  S.  Docket  XJ-5, 
July  8,  1919,  petition  for  increase  in  electric  rates  denied. 

New  Hampshire. — Re  Bethlehem  Electric  Co.  D-542,  June  24, 
1919,  approval  of  proposed  schedule  of  rates  for  lighting. 

New  Jersey, — ^Re  Bridgeton  Electric  Co.  June  30,  1919,  approval 
of  schedule  of  electric  rates. 

Re  Lakewood  &  C.  Electric  Co.  July  30,  1919,  increase  in  elec- 
tric rates  authorized. 
P.U.R.1919E. 
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New  York,  First  District — Re  Westchester  Electric  B.  Co.  Case 
No.  2395,  Aug.  19,  1919,  petition  for  permission  put  into  effect  two 
days  after  publication  certain  specified  schedules  or  sheets  denied, 
it  appearing  to  the  Commission  that  good  cause  for  granting  such 
permission  has  not  been  shown. 

New  York,  Second  District. — Gowanda  v.  Iroquois  Utilities,  Case 
Xo.  6693,  May  8,  1919,  order  directing  that  under  §  72,  Public  Serv- 
ice Commissions  Law,  that  the  maximum  prices  which  may  be 
charged  on  and  after  June  1,  1919,  for  electricity  for  light  or  power, 
by  Iroquois  Utilities,  Incorporated,  in  the  incorporated  village  of 
Gowanda,  shall  be  those  shown  in  schedule  originally  issued  by  the 
Gowanda  Light  &  Power  Corporation  as  its  P.  S.  C.  2  N.  Y.  No.  2, 
and  adopted  by  said  Iroquois  Utilities,  Incorporated;  the  Iroquois 
Utilities,  Incorporated,  directed  to  change  its  general  schedule  for 
electric  service  on  not  less  than  five  days'  notice  to  Commission  in 
the  following  respects:  Revising  service  classifications  Nos.  1  and 
3  eliminating  therefrom  application  to  service  supplied  to  custom- 
ers in  the  village  of  Gowanda,  and  establishing  new  service  classifi- 
cations for  electric  lighting  and  power  service  furnished  to  consum- 
ers in  the  village  of  Gowanda,  and  therein  provide  rates  and  charges 
which  in  aggregate  shall  not  exceed  maximum  rates  fixed  by  Com- 
mission. 

Re  Tonawanda  Power  Co.  El-60,  May  16,  1919,  approval  of 
amendment  to  general  schedule  for  electricity,  P.  S.  C.  2  N.  Y.  No. 
2  establishing  a  rate  of  4  cents  per  kilowatt  hour,  with  a  guarantee 
of  $25  per  month,  to  apply  to  primary  power  used  for  the  operation 
of  lift-bridges. 

Re  Utica  Gas  &  E.  Co.  El-61,  May  16,  1919,  approval  of  amend- 
atory schedules  to  general  schedule  for  electricity,  P.  S.  C.  2  N.  Y. 
No.  2. 

Randolph  v.  Iroquois  Utilities,  Case  No.  6744,  June  24,  1919, 
order  directing  the  Iroquois  Utilities  to  file  new  schedules  of  rates 
for  electricity  in  the  incorporated  village  of  Randolph. 

OklaJioma. — Re  Holdenville  Ice  &  Electric  Co.  Order  No.  1572, 
Cause  No.  3675,  June  24,  1919,  increase  in  electric  rates  in  Holden- 
ville authorized. 

Rhode  Island, — ^Re  Narragansett  Pier  Electric  Light  &  P.  Co. 
No.  486,  June  25,  1919,  approval  of  supplement  No.  3  to  tariff 
R.  I.  P.  U.  C.  No.  17,  canceling  standard  contract  riders  Nos.  8 
and  9,  entitled  in  each  case,  "coal  clause.^' 

Re  Narragansett  Pier  Electric  Light  &  P.  Co.  No.  487,  June  25, 
1919,  approval  of  tariff  R.  I.  P.  U.  C.  No.  26  for  the  purpose  of 
reducing  its  lighting  rate  A. 

Re  Westerly  Light  &  P.  Co.  No.  489,  June  25,  1919,  approval  of 

tariff  R,  I.  P.  U.  C.  No.  27,  reducing  its  lighting  rate  A. 

Re  Wickford  Light  &  Water  Co.  No.  490,  June  25, 1919,  approval 
P.U.R.1919E. 
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of  supplement  No.  3  to  tariff  R.  I.  P.  TT.  C.  No.  14,  canceling  stand- 
ard contract  riders  Nob.  8  and  9,  each  entitled,  "coal  clause.*' 

Re  Wickford  Light  &  Water  Co.  No.  491,  June  25,  1919,  approval 
of  tariff  R.  I.  P.  IT.  C.  No.  23,  for  the  purpose  of  reducing  lighting 
rate  A. 

Re  Westerly  Light  &  P.  Co.  No.  488,  June  26,  1919,  approval  of 
supplement  No.  3  to  tariff  R.  I.  P.  TI.  C.  No.  17,  canceling  stand- 
ard contract  riders  Nos.  8  and  9,  each  entitled,  **coal  clause,'*  and 
standard  contract  rider  No.  10,  entitled  "coal  and  oil  clause.** 

Utah.— Re  Salem,  Case  No.  182,  July  19,  1919,  increase  in  elec- 
tric rates  authorized. 

Virginia. — Re  Appalachian  Power  Co.  Case  No.  782,  June  26, 
1919,  increase  in  electric  rates  authorized. 

Wisconsin. — ^Re  Reedsville,  U-1558,  June  21,  1919,  order  grant- 
ing permission  to  the  village  of  Reedsville  to  increase  present  flat 
rates  for  electricity  from  60  cents  to  76  cents  per  month. 

Re  Oconomowoc,  U-1649,  June  23,  1919,  increase  in  electric 
rates  authorized. 

Re  Endeavor  Electric  Light  &  P.  Co.  U-1557,  June  24,  1919, 
increase  in  electric  rates  authorized. 

Re  Central  Wisconsin  Utilities  Co.  U-1578,  June  28,  1919,  ap- 
proval of  proposed  schedule  of  electric  rates  for  the  city  of  Ripon. 

Re  Honey  Creek  Electric  Light  Co.  U-1581,  July  17,  1919,  in- 
crease in  electric  rates  authorized. 

Re  Prairie  Farm  Electric  Co.  U-1570,  July  31,  1919,  increase  in 
electric  rates  authorized. 

Re  Westfield  Mill.  &  Electric  Light  Co.  U-1643,  Aug.  12,  1919, 
order  increasing  minimum  monthly  rates  for  commercial  lighting 
from  75  cents  to  $1. 

IV.  Eleotrie  raUwaya. 

Illinois.— He  Chicago,  L.  S.  &  S.  B.  R.  Co.  No.  7328,  June  16, 
1919  increase  in  interurban  railway  rates  authorized. 

Re  Bloomington  &  N.  R.  &  Light  Co.  No.  9330,  July  31,  1919, 
order  approving  schedule  of  rates  designated  as  I.  P.  IT.  C.  No.  2, 
being  increased  street  car  fares  in  the  cities  of  Bloomington  and 
Normal. 

Indiana.— Re  Central  Electric  Traffic  Asso.  No.  4402,  July  2, 
1919,  order  directing  the  reissuance  of  tariff  I.  R.  C.  No.  20  for  the 
purpose  of  limiting  further  the  disposition  of  shippers  not  to  re- 
move freight  promptly  upon  its  arrival  at  destination. 

Re  Ohio  Electric  R.  Co.  No.  4428,  Aug.  1,  1919,  order  authoriz- 
ing petitioner  to  put  in  force  and  effect  a  basic  passenger  fare  rate 
of  2 J  cents  per  mile,  computed  on  the  penny  zone  system. 

Montana. — ^Re  Butte  Electric  R.  Co.  Report  and  Order  No.  270, 
P.U.K.1919E. 
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Docket  No.  718,  July  17,  1919,  street  railway  fares  increased  to  7 
cents  cash  fare,  and  tickets  to  be  sold  in  blocks  at  the  rate  of  6i 
cents  each. 

New  York,  First  District — ^Re  Hedges,  Receiver  of  New  York 
E.  Co.  Case  No.  2389,  July  15,  1919,  authority  to  charge  for  trans- 
fers. • 

Re  Brooklyn  Heights  R.  Co.  Cases  No.  1801,  2323-2327,  July 
17,  1919,  street  railway  complies  authorized  to  charge  2  cents  for 
transfers. 

New  York,  Second  District. — Re  Chautauqua  Traction  Co.  No. 
7172,  May  1,  1919,  approval  of  supplement  to  passenger  tariff  P.  S. 
C.  2  N.  Y.  No.  330,  reducing  10  cent  minimum  fare  to  5  cents, 
changing  all  such  fares  as  are  now  in  excess  of  what  they  would 
be  if  computed  on  basis  of  3  cents  per  mile,  present  mileage,  to  what 
the  fare  would  be  when  so  computed;  revising  rules  relative  to 
charging  of  excess  fares  when  paid  on  car  to  bring  such  rules  into 
conformity  with  §  58  of  Railroad  Law  as  amended  by  legislature  of 
1919. 

Re  Orange  County  Traction  Co.  No.  7173,  May  5,  1919,  approval 
of  P.  S.  C.  No.  19,  establishing  local  tariff  of  passenger  fares. 

Re  Rochester  &  S.  R.  Co.  No.  7175,  May  9, 1919,  approval  of  sup- 
plement No.  6  to  P.  S.  C.  No.  10,  providing  rates,  fares,  regulations, 
and  practices. 

Re  Buffalo  &  L.  E.  Traction  Co.  No.  7179,  May  12,  1919,  approv- 
al  of  supplement  No.  7  to  P.  S.  C.  No.  A-142,  providing  for  the 
cancelation  of  regulation  governing  sale  of  seven  tickets  for  25  cents 
in  Lackawanna. 

On  May  13,  1919,  in  the  following  cases,  George  Bullock,  Receiv- 
er of  Buffalo  &  Lake  Erie  Traction  Company  was  ordered  to  correct 
tariff  P.  S.  C.  2  N.  Y.  No.  A-142,  either  by  canceling  the  same  and 
filing  a  new  tariff  or  by  filing  a  sheet  supplemental  thereto :  Pom- 
fret  V.  Buffalo  &  L.  E.  Traction  Co.  and  Re  Bullock,  Receiver,  Buf- 
falo &  L.  E.  Traction  Co.  Case  No.  6217. 

Re  New  York  State  R.  Co.  No.  7180,  May  13,  1919,  approval  of 
supplement  No.  2  to  P.  S.  C.  No.  R-6,  amenaing  regulation  rela- 
tive to  cash  fares  paid  on  cars  to  conform  to  the  provisions  of  chap- 
ter 153  of  the  taws  of  1919. 

Re  Southern  New  York  Power  &  R.  Corp.  No.  7182,  May  14, 
1919,  approval  of  P.  S.  C.  No.  71,  establishing  a  local  passenger 
tariff  of  special  Sunday,  holiday,  and  week  end  excursion  fares 
applying  between  points  on  line. 

Dubelbeiss  v.  New  York  State  R.  Co.  Case  No.  6736,  May  27, 
1919,  order  directing  the  New  York  State  Railways  to  amend  tarifE 
designated  P.  S.  C.  2  N.  Y.  No.  R-7,  by  filing  a  dieet  supplemental 
thereto,  providing  for  commutation  fares  between  the  Rochester  city 
line  and  the  Sea  Breeze  station,  or  any  point  within  the  Dorand 
P.U.R.1019E. 
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Eastman  park  and  between  the  Bochester  city  line  and  Summer- 
ville. 

Re  Western  New  York  &  P.  Traction  Co.  No.  7196,  June  20, 
1919,  approval  of  supplement  No.  1  to  P.  S.  C.  No.  199,  containing 
commodity  rates  on  lumber,  in  carloads,  from  CarroUton  to  Bolivar. 

Jamestown  v.  Warren  &  Jamestown  Street  R.  Co,  Case  6810,  and 
Re  Jamestown  Street  R.  Co.  Case  No.  6899,  July  15,  1919,  increase 
in  street  railway  rates  authorized. 

Oklahoma, — Re  Pittsburg  County  R.  Co.  Order  No.  1675,  Cause 
No.  3688,  June  27,  1919,  increase  in  rates  authorized. 

Wisconsin.— Re  Rockford  &  I.  R.  Co.  R-2444,  June  18,  1919, 
order  authorizing  railway  company  to  amend  its  schedule  of  local 
fares  within  corporate  limits  of  the  city  of  Janesville  by  substituting 
a  6  cent  fare  for  the  5  cent  charge  now  in  effect. 

Re  Eastern  Wisconsin  Electric  Co.  Rr-2371,  R-2412,  June  27» 
1919,  denial  of  application  of  city  of  Sheboygan  for  an  order  to  va- 
cate orders  authorizing  emergency  rates  of  the  Eastern  Wisconsin 
Electric  Company  and  denial  of  application  of  the  company  to  have 
such  rates  made  permanent. 

F.  Express, 

New  York,  Second  District, — Re  Westcott  Exp.  Co.  No.  7195, 
June  14,  1919,  approval  of  P.  S.  C.  No.  39,  establishing  a  through 
baggage  tariff  of  rates,  charges,  rules,  and  regulations  applying  at 
points  in  New  York  state,  in  so  far  as  such  rules  and  regulations 
apply  to  New  York  state  traffic. 

VI.  Gas. 

California. — Re  Coast  Counties  Gas  &  E.  Co.  Decision  No.  6323, 
Application  No.  4268,  May  12,  1919,  increase  in  gas  rates  author- 
ized. 

Illinois.— Re  Clinton  Gas  &  E.  Co.  No.  7432-A,  July  26,  1919, 
schedule  of  rates  specified  by  Commission  authorized. 

Maine.— Re  Central  Maine  Power  Co.  P.  C.  191,  July  31,  1919, 
authority  to  increase  rate  for  gas  in  cities  of  Augusta,  Hallowell, 
and  Gardiner. 

Re  Bath  &  B.  Light  &  P.  Co.  F.  C.  245,  Aug.  1,  1919,  increase 
in  gas  rates  authorized. 

Massachusetts. — Re  Charlestown  Gas  &  E.  Co.  July  23,  1919, 
reduction  in  gas  rates  from  $1.10  to  $1.05  net  per  1,000  cubic  feet. 

Re  Greenfield  Gaslight  Co.  July  30,  1919,  increase  in  gas  rates 
from  $1.70  to  $1.80  per  1,000  cubic  feet. 

Re  Haverhill  Gaslight  Co.  Aug.  1,  1919,  increase  in  gas  rates 
from  90  cents  to  $1  per  1,000  cubic  feet 
P.U.R.1919E. 
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Michigan,— "Re  Plymouth  &  N.  Gas  Co.  D-843,  July  29,  1919, 
order  authorizing  gas  company  to  charge  in  addition  to  amounts 
authorized  by  franchise  under  which  it  operates  in  the  village  of 
Plymouth,  a  meter  rental  of  25  cents  per  month  per  meter. 

New  Jersey. — ^Be  City  Gaslight  Co.  July  16,  1919,  order  author- 
izing increase  in  gas  rates. 

Oklahoma, — ^Ee  Jenks  Gas  Co.  Order  No.  1574,  Cause  No.  372T, 
July  1,  1919,  increase  in  gas  rates  in  the  city  of  Jenks  authorized. 

Re  Consumers  Light  &  P.  Co.  Order  No.  1577,  Cause  No.  3639, 
July  29,  1919,  readjustments  of  rates  for  gas  with  increase  in  rates 
to  larger  consumers. 

Oregon.— Re  Oregon  Power  Co.  P.  S.  C.  Or.  Order  No.  629, 
U-F~229,  Aug.  9,  1919,  increase  in  gas  rates  for  service  in  Eugene 
and  Springfield  authorized. 

Rhode  Islaaid. — Ee  Bristol  County  Gas  &  B.  Co.  No.  485,  June 
25,  1919,  approvement  of  supplement  No.  5  to  tariff  R.  I.  P.  U.  C. 
No.  43  for  the  purpose  of  canceling  standard  contract  rider  No.  10, 
entitled  "coal  and  oil  clause/^  applicable  to  gas  rate  H. 

Wisconsin.— Rq  Stoughton  light  &  Fuel  Co.  11-1339,  June  24, 
1919,  order  granting  permission  to  company  to  reduce  gas  rates  10 
cents  per  1,000  cubic  feet 

La  Crosse  v.  Railroad  Commission,  B-2384^  July  8,  1919,  in- 
crease in  surcharge  on  gas  rates  authorized, 

VII,  Heating. 

Indiana, — Ee  Indiana  General  Service  Co.  No.  4601,  July  16, 
1919,  increase  in  hot-water  heating  rates  from  20  cents  to  24  cent^ 
per  square  foot  of  radiation  authorized. 

Re  Central  Heating  Co.  No.  4647,  Aug.  1,  1919,  reduction  in 
steam  heating  rates  authorized. 

VIII.  Natut^l  gaa. 

Indiana. — Re  Union  Heat  Light  &  P.  Co.  No,  4624,  Aug.  6, 
1919,  increase  in  natural  gas  rates  authorized. 

IX.  Railroads. 


a.  Basaengers. 

Maine.— Re  Bridgton  &  S.  River  R.  Co.  R.  R.  490,  July  17,  1919, 
order  granting  permission  to  publish  and  file  necessaiy  tarifc, 
establishing  on  less  than  statutory  notice,  special  excursion  fares 
from  Poi-tland  to  various  points  reached  by  petitioners  and  return 
to  Portland. 

Ee  Maine  C.  E.  Co.  E.  E.  494,  Aug.  4,  1919,  order  granting  per- 

P.U.R.1919E, 
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mission  to  establish  a  round  trip  fare  of  $1.15  from  Lewiston  Upper 
station  to  Peaks  Island  via  Maine  Central  Railroad  to  Portland  and 
the  Peoples  Ferry  Company  from  that  point  to  Peaks  Island  for 
account  of  excursions  to  be  run  commencing  August  6,  1919. 

New  York,  Second  District, — Re  Jamestown,  W.  &  N.  W.  R.  Co. 
No.  7171,  May  1,  1919,  approval  of  Supplement  No.  2  to  P.  S.  C. 
No.  145,  and  Supplement  No.  1  to  P.  S.  C.  No.  146,  relative  to  pas- 
senger fares. 

Re  Pratt,  No.  7174,  May  7,  1919,  approval  of  P.  S.  C.  No.  7, 
establishing  a  local  and  joint  tariff  of  summer  tourist  fares  apply- 
ing between  points  in,  and  via  routes  wholly  within.  New  York 
state. 

Re  Empire  State  R.  Corp.  No.  7176,  May  10,  1919,  approval  of 
Supplement  No.  4  to  P.  S.  C.  No.  7,  establishing  a  local  and  joint 
passenger  tariff  providing  for  rates,  fares,  regulations,  and  prac- 
tices. 

Re  Empire  State  R.  Corp.  No.  7177,  May  10,  1919,  approval  of 
Supplement  No.  7  to  P.  S.  C.  No.  6,  establishing  a  local  and  joint 
passenger  tariff. 

Re  Pratt,  No.  7183,  May  15,  1919,  approval  of  P.  S.  C.  No.  10, 
establishing  a  passenger  tariff  of  optional  route  arrangement  apply- 
ing between  Albany  and  New  York,  via  the  Hudson  Navigation 
Company's  line  and  Hudson  river  day  line. 

Re  Fonda,  J.  &  G.  R.  Co.  No.  7184,  May  17,  1919,  approval  of 
P.  S.  C.  No.  356,  establishing  a  local  passenger  tariff  on  special 
excursion  fares  from  points  on  line  of  railroad  to  Sacandaga  ami 
other  destinations. 

Re  Yonkers  R.  Co.  No.  7185,  May  20,  1919,  order  amending  pas- 
senger tariff  P.  S.  C.  2  N.  Y.  No.  4,  by  filing  revised  and  new  pages 
for  the  purpose  of  restoring  service  and  correcting  typographical 
errors  but  making  no  changes  in  rates  of  fare  contained  in  said 
tariff. 

Re  Pratt,  No.  7186,  May  20,  1919,  approval  of  P.  S.  C.  No.  6, 
establishing  a  joint  passenger  tariff  of  basing  fares  from  Cornwall 
to  New  York  and  Yonkers. 

Re  Pratt,  No.  7187,  May  20,  1919,  approval  of  P.  S.  C.  No.  5, 
establishing  a  joint  passenger  tariff  of  one-way  fares  and  baggage 
regulations  applying  in  either  direction  between  New  York  and 
intermediate  stations,  and  Point  O'Woods,  via  Bay  Shore. 

Re  Pratt,  No.  7188,  May  20,  1919,  approval  of  P.  S.  C.  No.  8, 
establishing  a  joint  passenger  tariff  of  one-way  and  round-trip  fares 
applying  from  New  York  and  Yonkers  to  various  destinations,  also 
basing  fares  and  excess  baggage  charges. 

Re  Pratt,  No.  7190,  May  24,  1919,  approval  of  joint  passenger 
tariff  superseding  tariff  filed  by  the  Niagara  Gorge  Railroad  Com- 
pany as  its  P.  S.  C.  2  N.  Y.  No.  101,  to  the  extent  of  canceling  joint 
P.U.R.1919E. 
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passenger  fares  named  therein^  and  providing  joint  one-wiety  fares 
to  apply  from  Youngstown  and  Lewiston  to  Buffalo,  and  beyond 
via  the  New  York  Central  Bailroad  to  New  York;  also  round-trip 
fares  to  apply  from  Youngstown  and  Lewiston  to  Buffalo. 

Be  Pratt,  No.  7198,  June  27,  1919,  approval  of  P.  S.  C.  No.  17, 
establishing  a  joint  passenger  tariff  of  basing  fares  applicable  from 
stations  on  the  line  of  the  New  York,  Ontario,  &  Western  Bailroad 
to  destinations  on  line  of  New  York  State  Bailways. 

Be  Pratt,  No.  7199,  June  27,  1919,  approval  of  joint  tariff  of 
one-way  and  round-trip  fares  from  stations  on  the  line  of  the  New 
York  State  Bailways  via  Oneida  Castle  to  Sylvan  Beach. 

Rhode  Island.— Re  Block  Island,  N.  &  P.  Transp.  Co.  No.  492, 
July  2,  1919,  approval  of  passenger  tariff  B.  I.  P.  U.  C.  No.  2,  and 
freight  tariff  B.  I.  P.  TJ.  C.  No.  2,  increasing  rates  set  out  in  said 
tariff. 

5.  Freight. 

Indiana. — Be  Evansville  Suburban  &  N.  B.  Co.  No.  4558,  Aug. 
13,  1919,  order  authorizing  railroad  company  to  put  into  effect 
class  rates  on  the  basis  of  18 J  cent  scale,  plus  25  per  cent» 
being  the  same  scale  of  class  rates  that  now  applies  generaUy 
throughout  Central  Freight  Association  territory. 

Be  Evansville  &  0.  Valley  B.  Co.  No.  4621,  Aug.  13,  1919,  order 
authorizing  railroad  company  to  increase  rate  on  bituminous  coal, 
in  car  loads,  from  40  cents  to  50  cents  per  ton. 

Louisiana. — Be  North  Louisiana  &  6.  B.  Co.  No.  2903,  Order 
No.  2289,  July  22,  1919,  order  authorizing  railroad  company  to 
charge  no  higher  than  $3  per  1,000  feet  on  logs,  when  moving  be- 
tween points  on  line  for  distances  of  30  miles  or  less,  on  logging 
cars  furnished  by  consignor  or  consignee. 

New  York,  Second  District. — Be  Penn  Yan  ft  L.  S.  B.  Co.  No. 
7178,  May  12,  1919,  approval  of  Supplement  No.  1  to  P.  S.  C.  No. 
1,  establishing  rates  on  milk. 

Be  CoUyer,  No.  7191,  May  29,  1919,  approval  of  supplement  to 
tariff  P.  S.  C.  2  N.  Y.  0.  C.  No.  44,  amending  rule  15  (b)  and 
rule  15  (c). 

Be  CoUyer,  No.  7192,  June  12,  1919,  approval  of  Supplement  No. 
30  to  P.  S.  C.  0.  C.  No.  44,  providing  for  revision  of  lamp  speci- 
fications. 

Be  CoUyer,  No.  7193,  June  12,  1919,  approval  of  Supplement  No. 
30  to  P.  S.  C.  0.  C.  No.  44,  providing  for  special  regulations  gov- 
eming  descriptions,  marks,  inspection,  and  delivery  of  eggs. 

Be  Norwood  &  St.  L.  B.  Co.  No.  7194,  June  14,  1919,  approval 
of  commodity  tariff  providing  rate  of  20  cents  per  100  pounds  to 
apply  on  carload  shipments  of  ice. 
P.U.Ra»i»E. 
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Rhode  Island. — ^Re  Collyer,  No.  482,  June  9,  1919,  approval  of 
finpplement  to  official  classification  No.  44  containing  special  regu- 
lations governing  descriptions,  marks,  inspection,  and  delivery  of 
eggs,  and  the  handling  of  claims  thereunder  and  a  revision  of  lamp 
specifications. 

Re  Collyer,  No.  496,  Aug.  6,  1919,  approval  of  supplement  to 
official  classification  No.  44  adding  to  the  specifications  for  wooden 
standard  railroad  containers  for  the  shipment  of  boots  and  shoos. 

Be  Collyer,  No.  497,  Aug.  20,  1919,  order  authorizing  R.  N.  Coll- 
yer, agent,  to  supplement  official  classification  No.  44,  for  the  pur- 
pose of  adding  to  specifications  for  wooJen  standard  railroad  con- 
tainers for  the  shipment  of  boots  and  shoes. 

Texas. — Re  Fonda,  Application  No.  23,  June  2,  1919,  order 
authorizing  the  application  and  observance  of  specified  regulation 
on  shipments  of  water. 

Re  Fonda,  Application  No.  26,  June  18,  1919,  order  authorizing 
the  application  and  observance  of  regulation  applying  on  shipments 
of  crude  sulphur. 

Re  Fonda,  Application  No.  27,  June  20,  1919,  order  authorizing 
application  and  observance  of  specified  regulations  applying  on 
shipments  of  grain,  grain  products,  seeds,  and  hay. 

Re  Fonda,  Circular  No.  5273,  July  2,  1919,  order  amending  com- 
modify  tariff  No.  1-G,  by  adding  §  3  of  specified  exception  applying 
on  shipments  of  cotton  from  points  on  the  Midland  &  Northwestern 
Railway  to  points  in  Texas. 

Utah.— Re  Uintah  R.  Co.  Case  No.  102,  June  11,  1919,  increase 
in  freight  rates  allowed. 

Wisconsin. — ^Helvetia  Milk  Condensing  Co.  v.  Illinois  C.  R.  Co. 
R-2457,  July  11,  1919,  order  reducing  rates  from  30  cents  to  Ih 
cents  per  100  pounds  on  tin  cans  in  carloads,  from  New  Glarus  to 
Belleville. 

o.  SuHtehing  ttnd  demurraffe. 

Texas.— Re  Fonda,  Circular  No.  5274,  July  5,  1919,  order  direct- 
ing that  supplement  No.  2  to  general  order  No.  7  and  the  appendix 
thereto  issued  by  the  United  States  Railroad  Administration  under 
date  of  June  21,  1919,  and  embodying  changes  in  existing  demur- 
rage rules,  be  approved  and  adopted  for  observance. 

Maine.— Re  Bridgton  &  S.  River  R.  Co.  R.  R.  488,  July  8,  1919, 
order  granting  permission  to  reduce  demurrage  charges  on  less 
than  statutory  notice. 

Re  Cumberland  County  Power  &  Light  Co.  R.  R.  488.1,  July  14, 
1919,  order  granting  permission  to  amend  tariff  of  demurrage 
charges  on  less  than  statutory  notice. 

Re  Canadian  P.  B.  Co.  R.  B.  489,  July  15,  1919,  order  am^ding 
P.U.R.1919E.  65 
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prefent  demurrage,  tariff  iu'oitlQr  .to. establiBh  chafgee  itod' r^^ila- 
tiojjs  as  set  forth' in. rUnit^d/Stat^is  Railroad  ^dniiaiatration  order, 
the  filing  of  such  tariff  to.be  allowed  on  less  than  statutory  notice.  . 
r  Rhode  l8lan4.-rB>t  Ne^vXprJc,  N,  H.  &  H.  B.  Co.*  No.  493,  July 
16,  1919,  order  approving  tariff  revising  rules  7  and  9  of  car  demur- 
rage tariff  relating' to  demurrage. charges  and  average  agreement. 

X,  Sieamboata. 

Louisia7ia.—Re  Inland  Barge  Line,  Order  No;  2287,  No.  2899, 
June  24,  1919,  order  authorizing  the  Inland  Barge  Line  to  advance 
its  rates  to  not  exceeding  90  per  cent  of  rates  as  shown  in  South- 
western Lines  Tariff  No.  49-B,  betwe6n  New  Orleans  and  points  on 
the  iitchafalaya  river  and  Bayou  Teche. 

Maine,— Re  Coburn  S.  B.  Co.  U-365.1,  Aug.  12,  1919,  approval  of 
tariff  M.  P.  U.  C.  No.  P,27,  establishing  an  excursion  rate  of  $1 
per  capita  for  round  trip  from  Greenville  jimction  to  North  East 
Carry. 

Norton  v.  Eastern  Bay  S.  B.  Co.  P.  C.  236,  Aug.  J6,  1919,  order 
authorizing  respondent  to  revise  schedule  of  passenger  rates  so  that 
thereafter  the  charge  for  a  single  trip  between  Belfast  and  Islcsboro 
in  either  directidn  may  be  50  cents  and  the  charge  for  a  round  trip 
between  same  points  in  either  direction  should  be  75  cents,  such 
round-trip  ticket  being  limited  to  one  day, 

XI,  storage, 

Illinois,— Re  United  States  Cold  Storage  Co.  No.  9215,  June  16, 
191Q,.oi'der' approving  rate  Schedule  I.  P.  TJ.  C,  No.  2,  providing 
for  storage  of  goods. 

XII,  Telegraphs, 

Indiana,— R^  Western  Union  Teleg.  Co.  No..  4686,  July  31, 1919, 
petition  to  continue  in  effect,  pending  final  determination  of  rates 
by  Corti  minion,  schedule  of  telegraph  rates  and  charges  put  into 
effect  betv^-een  points  in  state  of  Indiana  under  orders  of  Postmaster 
General,  of  the  United  States  during  Federal  control,  denied. 


XIII,  Telephones, 

Illinois,— Re  Woodland  Teleph.  Co.  No.  8884,  June  10,  1919, 
increase  in  telephone  rates  authorized. 

Re  Mt.  Sterling  Teleph.  do.  No.  8417,  Jime  17,  1919,  increa.<e 
in  telephone  rates  authorized. 

Ee  Commercial  Teleph.  &  Telegf.  Co,  No.  8807,  June  17,  1919, 
increase  in  telephone  rates  authorized.  .     . 

P.U.R.1019E. 
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Be  Crescent  Teleph.  Co.  No.  8848,  June  17,  1919,  increase  in 
rates  for  switching  service  authorized. 

Be  Home  Teleph.  Co.  No.  8952-A,  June  17,  1919,  order  author- 
izing telephone  company  to  charge  $3  per  j^ear  for  desk  telephones 
in  addition  to  regular  rental  rates. 

Be  Troy  Teleph.  Co.  No.  8952--B,  June  17,  1919,  order  authoriz- 
ing telephone  company  to  install  rates  for  desk  telephones  in  addi- 
tion to  regular  rental  rate. 

Be  Carroll  Coxmty  Independent  Teleph,  Co.  No.  8548,  June  30, 
1919,  petition  to  increase  telephone  rates  in  Savanna  denied,  it  ap- 
pearing that  such  increase  is  not  Justified  at  this  time. 

Be  St.  Peter  Teleph.  Co.  No.  8930,  June  30, 1919,  increase  in  tele- 
phone rates  authorized. 

Be  McNabb  Mut.  Teleph.  Co.  No.  9004,  June  30, 1919,  increase  in 
telephone  rates  authorized. 

Be  Farmers'  Foimtain  Teleph.  Co.  No.  9051,  July  14,  1919,  in- 
crease in  telephone  rates  authorized. 

Be  Cowden  Mut.  Teleph.  Co.  No.  9000,  July  15,  1919,  increase  in 
telephone  rates  authorized. 

Be  Elmwood  Teleph.  Exch.  No.  8977,  July  22,  1919,  increase,  in 
telephone  rates  authorized. 

Woodland  Teleph.  Co.  v.  Crescent  City  Teleph.  Co.  No.  902.5,  J^dy 
22,  1919,  order  directing  the  Crescent  City  Telephone  Exchange' ta 
immediately  restore  service  interrupted  by  the  removal  of  trunk  cir-» 
cuit  from  the  Woodland  telephone  switchboard  to  the  Crescent  City 
Telephone  Exchange  switchboard. 

Be  Blue  Mound  Teleph.  Co.  No.  9161,  July  22,  1919,  order  vacat- 
ing suspension  order  affecting  rate  schedule  I.  P.  TJ.  C.  2,  for  Blu^ 
Mound,  and  placing  in  effect  increased  schedule  of  telephone  rates  for 
service  in  Blue  Mound. 

Be  Central  Union  Teleph.  Co.  No.  8479,  July  25,  1919>  order 
vacating  suspension  order  affecting  rate  schedule  I.  P.  U.  C,  1,  for 
St.  Anne,  and  telephone  company  permitted  to  place  in  effect,  an 
increased  schedtile  of  rates. 

Be  Morrison  Teleph.  Co.  No.  8932,  July  25,  1919,  order  discon- 
tinuing present  free  service  between  Morrison  and  Erie  furnished  by; 
the  Morrison  Telephone  Company  and  the  Crescent  Telephone  Com- 
pany, and  a  toll  charge  of  10  cents  per  message  authorized. 

Be  Knoxville  Farmers'  Teleph.  Co.  No.  9078,  July  26,  1919;  in^* 
crease  in  telephone  rates  authorized. 

Indiana. — Be  Lochiel  Teleph.  Co.  No.  4586,  June  26,  1919,  in- 
crease in  telephone  rates  authorized. 

Be  Brooks,  No.  4542,  July  1,  1919,  increase  in  telephone  rates^  au- 
thorized. 

Be  Vigo  Mut.  Teleph.  Co.  No.  4648,  July  1, 1919,  increase  ii^  tele-; 
phone  rates  authorized. 
P.U.R.1919E. 
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Be  Stepfaan,  No.  4604^  Aug.  1,  1919^  increase  in  telephone  Tat» 
authorized. 

^  Re  Brookville  &  O.  Teleph.  Co.  No.  4578,  Aug.  6, 1919,  increase  in 
telephone  rates  authorized. 

Ke  Browns-Valley  Teleph.  Co.  No.  4663,  Aug.  6,  1919,  increase  in 
telephone  rates  authorized  utility  also  ordered  to  pay  rental  of  $4  per 
year  for  use  of  its  business  phone  and  $3  per  year  for  the  use  of  resi- 
dence phone  owned  by  subscribers. 

Re  Pendleton  Teleph.  Co.  No.  4662,  Aug.  13,  1919,  increase  in 
telephone  rates  authorized. 

MicJUgan.—Re  Ortonville  Teleph.  Co.  T-227,  Aug.  6,  1919,  order 
establishing  rates  for  telephone  service  in  the  village  of  Ortonville. 

Minnesota. — Increases  in  telephone  rates  authorized  in  the  follow- 
ing cases:  Re  Home  Teleph.  Co.  June  16^  1919;  Re  Wright  County 
Teleph.  Co.  June  20,  1919 ;  Re  Steele  County  Teleph.  Co.  July  11, 
1919;  Re  Welcome-Triumph  Teleph.  Co.  July  12,  1919;  Re  North- 
western-Minnesota Teleph.  Co.  July  18, 1919;  Re  Clearwater  Teleph. 
Co.  July  19, 1919;  Re  Rochester  Teleph.  Co.  July  19, 1919;  Be  Avon 
Bural  Teleph.  Co.  July  21,  1919. 

Mississippi. — ^Re  Booneville  Home  Teleph.  Co.  No.  5053,  July  1, 
1919,  increase  in  telephone  rates  authorized. 

Missouri. — Re  Austin  Inland  Teleph.  Co.  Case  No.  1886,  July  9, 
1919,  increase  in  telephone  rates  authorized. 

Re  Willard  Teleph.  Co.  Case  No.  2066,  Aug.  19,  1919,  increase  in 
telephone  rates  for  service  at  Willard  and  Cave  Springs  authorized. 

Nebraska. — Re  Farmers  Mut.  Teleph.  Co.  Application  No.  3509, 
June  24,  1919,  order  authorizing  increase  in  telephone  rates  at  Ord. 

Re  Union  Valley  Teleph.  Co.  Application  No.  3909,  June  24, 1919, 
increase  in  telephone  rates  authorized. 

Re  Farmers  Teleph.  Co.  Application  No.  3725,  July  1,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Cortland  Teleph.  Co.  Application  No.  3811,  July  1,  1919,  peti- 
tion for  auttiority  to  increase  exchange  telephone  rat^  denied,  it 
appearing  to  the  Commission  that  the  company  is  not  operating  in  a 
manner  to  give  modern  and  up-to-date  telephone  service,  and  so  long 
as  that  is  true,  and  the  earnings  are  sufficient  to  meet  operating  ex- 
penses and  pay  a  return  on  investment,  there  is  no  need  for  an  in- 
crease in  rates. 

Re  Ainsworth  Teleph.  Co.  Application  No.  3893,  July  9,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Callaway  Teleph.  Co.  Application  No.  3775,  July  16,  1919, 
increase  in  telephone  rates  authorized. 

Re  Seneca  Teleph.  Co.  Application  No.  4002,  July  17,  1919,  in- 
crease in  telephone  rates  authorized. 

Re  Naponee  Home  Teleph.  Co.  Application  No.  3832,  July  21, 
1919,  increase  in  telephone  rates  authorized. 

P.U.R.1910E. 
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Jf€W  Jersey. — ^He  People's  Rural  Teleph.  Co.  July  1, 1919,  increase 
in  telephone  rates  authorized. 

J^w  York,  Second  District— Re  Union  Teleph.  Oo.  No.  A.  &  T. 
131,  May  26,  1919,  approval  of  local  general  tariff  canceling  fourth 
revision  of  P.  S.  C.  N.  Y.  No.  2,  for  the  purpose  of  correcting  rate 
table  applying  within  the  municipal  limits  of  Bainbridge^  to  show 
"four  party  line*'  wherein  "two  party  line*'  is  shown,  also  a  local  gen- 
eral tariff  canceling  fourth  revision  of  P.  S.  C.  N.  Y.  No.  4,  Sidney 
Central  OflSce  District,  for  the  purpose  of  correcting  rate  table  apply- 
ing within  the  municipal  limits  of  Sidney,  to  show  "two  party  line'* 
wherein  '^multi-party  rural'*  is  shown. 

Oklahoma.— He  Purcell  Teleph.  Co.  Order  No.  1569,  Cause  Nos. 
3524,  3625,  June  10,  1919,  petition  for  permission  to  establish  a  10 
cent  toll  charge  between  towns  of  Purcell  and  Lexington  dismissed, 
it  appearing  that  the  Commission  is  without  information  from  which 
it  may  ascertain  and  determine  the  justness  and  reasonablenesf)  of  the 
charge  which  the  company  desires  to  establish  for  the  service  under 
consideration. 

Oregon. — Re  Service  Connection  ft  Moving  Charges  for  Teleph. 
Cos.  P.  S.  C.  Or.  Order  No.  622,  TJ-P-260,  July  1,  1919,  order  di- 
recting all  telephone  companies  operating  in  the  state  of  Oregon 
which  have  been  released  from  Federal  control  to  continue  to  charge, 
impose,  and  collect  service  connection  and  moving  charges  authorized 
and  inaugurated  by  order  of  the  Postmaster  General. 

Be  Sunrise  Teleph.  Co.  TJ-P-248,  P.  S.  C.  Or.  Order  No.  627, 
Aug.  6,  1919,  order  increasing  telephone  switching  rates  from  50 
cents  to  75  cents  per  month  per  subscriber. 

South  Dakota.— Bje  Dell  Rapids  Teleph.  Co.  No.  3510,  July  24, 
1919,  increase  in  telephone  rates  authorized. 

Re  St.  Charles  Teleph.  Co.  No.  3572,  July  25,  1919,  increase  in 
telephone  rates  authorized. 

Re  Delmont  Teleph.  Co.  No.  3584,  July  30, 1919,  increase  in  tele- 
phone rates  authorized. 

Be  Ethan  Teleph.  Co.  No.  3608,  July  30,  1919,  increase  in  tele- 
phone rates  authorized.  . 

Wisconsin.— Re  Fremont  Teleph.  Co.  U-1420,  June  24,  1919, 
increase  in  telephone  rates  authorized. 

Be  Wittenberg  Teleph.  Co.  11-1623,  June  24,  1919,  increase  in 
telephone  rates  for  service  in  and  about  the  village  of  Wittenberg 
authorized. 

Wisconsin.— Re  Norwalk  Independent  Teleph.  Co.  U-1637,  June 
24, 1919,  increase  in  telephone  rates  authorized. 

Be  Clinton  Teleph.  Co.  U-1486,  June  26,  1919,  increase  in  tele- 
phone rates  for  service  in  and  about  the  village  of  Clinton  author- 
ized. 
P.U.R.1919B. 


tized  by  Google 


Digitiz 


1030  APPENDIX. 

Re  Earmers  Mut.  Teleph.  Co.  TJ-1539,  June  26,  1919,  increa*  in 
telephone  rates  aiitliorized. 

Re  Lime  Ridge  &  I.  Teleph.  Co.  TJ~1544,  June  26,  1919,  increase 
in  telephone  rates  authorized. 

Be  Loganville  Teleph.  Co.  U-1547,  June  26,  1919,  increase  in  tele- 
phcme  rates  authorized. 

Re  Mt.  Horeb  Independent  Teleph.  Co.  11-1473,  June  28,  1919, 
inwease  in  telephone  rates  for  service  in  and  about  Mount  Horeb 
authorized. 

Re  City  .Teleph.  Co.  U-1480,  July  1,  1919,  increase  in  telephone 
rates  authorized. 

Re  Fennimore  Teleph.  Co.  TJ-3543,  July  1,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Auburndale  Teleph.  Co.  U-1546,  July  1,  1919,  increase  in  rates 
for  residence  telephones  authorized. 

Re  Franksville  Teleph.  Co.  U-1555,  July  1,  1919,  increase  in  tele- 
phone rates  authorized. 

Re  Stanberry  Rural  Teleph.  Co.  U-1571,  July  1,  1919,  increase  in 
telephone  rates  authorized. 

R^  Western  Wisconsin  Teleph.  Co.  TJ-1535,  July  31,  1919,  read- 
justment of  telephone  schedule  and  increase  in  rates  authorized. 

Re  Siren  Independent  Teleph.  Co.  U-1562,  July  31, 1919,  increase 
}\L  telephone  rates  authorized. 

Re  Pardceville  Teleph.  Co.  U-1584,  July  31,  1919,  increase  in 
telephone  rates  authorized. 

XIV,  Water. 

CdUfornia, — Re  Sweetwater  Water  Co.  Decision  N"o.  6286,  Appli- 
cation No.  3249,  April  24,  1919,  increase  in  water  rates  authorized. 
*  lie  Vacaville  Water  &  Light  Co.  Decision  No.  6288,  Application 
No.  3961,  April  2,h,  1919,  increase  in  water  rates  authorized. 

Re  Gonsalves,  Decision  No.  6289,  Application  No.  4342,  April  25, 
1919,  increase  in  water  rates  authorized. 

Inglewood  7.  Inglewood  Water  Co.  Decision  No.  6312,  Case  No. 
1300,  May  10,  1919,  order  establishing  rate  of  $5  per  year  per  outlet 
foV  iBre  hydrants. 

Chapman  v.  Imperial  Utilities  Corp.  Deeiflion  No.  6381,  Case  No. 
1193,  May  12, 1919,' approval  of  present  flat  rates  of  defendant  water 
company;  schedule  of  meter  rates  to  be  established  and  defendant 
directed  to  meter  all  consumers  and  hereafter  supply  water  at  meter 
rated  only,  and  until  such  time  as  meters  are  installed  the  present  flat 
rates  shall  remain  in  full  force  and  effect. 

Re  Ojai  Power  Go,  Decision  No.  6330,  Application  No.  3950,  May 
14, 1^19,  increase  in  water  rates  authorized. 

Indiana, — Re  Boonville,  No.  4567,  July  2,  1919,  approval  of  ordi- 
P.U.R.1919E. 
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■iikiiee  containing  niles  and  i^gulations  for  the  government  and  man- 
agement of  the  waterworks  system  of  the  city  of  Boonville,  and  con- 
.taining  schedules  of  both  meter  and  flat  rates  for  the  use  of  water. 

Massacliv^etiB, — Be  Hingham  Water  Co.  July  2,  1919,  complaint 
as  to  unreasonableness  of  water  rates  dismissed. 

Nevada, — Re  Winnemucca  Water  &  Light  Co.  I.  &  S.  Docket  17-5, 
July  8,  1919,  increase  in  water  rates  authorized;  the  city  of  Win- 
nemucca to  pay  light  company  for  fire  protection  at  the  rate  of  $5  per 
liydrant  per  month. 

New  Jersey, — Ee  Atlantic  County  Water  Co.  June  10,  1919,  new 
schedule  of  water  rates  authorized. 

Washington, — Public  Service  Commission  v.  Orchard  Water  Co. 
No.  4801,  July  18,  1919,  increase  in  water  rates  authorized. 

Wkconsin, — Ee  Stoughton  Waterworks,  U-1569,  June  27,  1919, 
increase  in  water  rates  authorized. 

Ee  City  Waterworks  Co.  U-1380,  July  1,  1919,  increase  in  water 
rates  authorized. 

Reparation. 

ZWtnow.— Ee  Chicago  &  E.  I.  R  Co.  No.  9293,  July  14, 1919,  order 
authorizing  refund  for  excessive  freight  charges. 

Be  Illinois  Traction  System,  No.  9342,  July  23,  1919,  order  au- 
thorizing refund  for  excessive  freight  charges. 

Indiana.— B/^  Gary  Heat,  Light  &  Water  Co.  No*  4619,  June  26, 
1919,  order  approving  compromise  entered  into  by  and  between  the 
(Jary  Heat,  Light,  &  Water  Company  and  the  Gary  Conservatory 
of  Music  &  Fine  Arts  for  the  payment  of  bill  for  electricity. 

Maine. — International  Paper  Co.  v.  Sandy  River  &  R.  L.  R.  Co.*?^ 
F.  C.  248,  Aug.  8, 1919,  order  authorizing  refund  of  excessive  freight 
charges. 

Wisconam, — Wausau  Quartz  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co. 
June  20, 1919,  order  authorizing  refund  for  excessive  freight  charges. 

Reports. 

New  York,  First  Distrid. — ^Ee  Street  &  Electric  R.  Corp's.  Case 
Nd.  2381,  June  20!,  1919,  order  prescribing  form  of  annual  report  for 
year  ending  June  30,  1919,  to  be  filed  by  street  and  electric  corporar 
tions,  within  the  jurisdiction  of  the  Public  Service  Commission  for 
the  First  District. 

Re  Stage  Coach  Corp's.  Case  No.  2387,  June  27,  1919,  order  di- 
recting all  stage  coach  corporations,  baggage  companies  and  transfer 
companies  to  render  annual  report  for  the  year  ending  June  30, 1919, 
on  or  before  September  30,  1919,  in  specified  form. 

Re  Steam  R.  Corpus.  Case  No.  2388,  June  27, 1919,  order  directing 
common  carriers  by  steam  railroad  to  severally  file  with  Commission, 
P.U.R.1919E. 
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on  or  before  August  31, 1919,  annual  report  for  the  year  ending  De- 
cember 31, 1918,  in  accordance  with  specified  rules. 

Be  Street  &  Electric  E.  Corpus.  Case  No.  1399,  Aug.  15,  1919, 
quarterly  reports  ordered  to  be  made  and  filed  by  street  railroad  cor- 
porations and  electric  railroad  corporations. 

Rules  and  Regulations. 

Illinois, — Ee  All  Electric  Pub.  Utilities  in  Illinois,  General  Order 
No.  59,  June  16, 1919,  order  directing  that  all  electric  public  utilities 
in  the  state  of  Illinois  constructing  or  extending  their  distribution 
circuits  into  rural  territory,  or  rendering  service  to  new  consumers 
in  rural  territory,  after  August  1,  1919,  to  conform  to  specified  re- 
quirements. 

State  Pub.  Utilities  Commission  v.  Southern  Illinois  Light  &  P. 
Co.  No.  6939,  June  16,  1919,  order  directing  the  Southern  Illinois 
Light  &  Power  Company  to  install  and  maintain  records  of  meters, 
meter  tests,  complaints,  station  operation  and  interruptions  to  service, 
as  required  by  rules  5,  7,  and  29  of  general  order  20. 

Oregon, — Be  Prescribing  &  Fixing  Fees  for  Inspecting,  Grading  & 
Weighing  Grain,  etc.  P.  S.  C.  Or.  Order  No.  523,  G-P-6,  July  1, 
1919,  order  prescribing  and  fixing  fees  for  inspecting,  grading,  and 
weighing  grain,  hay,  grain  and  hay  products,  potatoes,  and  onions 
and  fixing  and  establishing  standard  Oregon  grades  for  oats  in  con- 
formity with  the  standards  fixed  and  established  by  the  United  States 
Department  of  Agriculture. 

Utah. — Ee  Utah  Gas  &  Coke  Co.  April  1,  1919,  order  granting 
permission  to  utility  to  amend  rule  12,  tariflE  P.  U.  C.  U.  No.  2,  rela- 
tive to  the  time  when  bills  are  due  and  to  estimated  bills. 

Salt  Lake  Eeal  Estate  Bd.  v.  Utah  Power  &  Light  Co.  Case  No. 
162,  July  11,  1919,  approval  of  amendment  to  rul  ^  and  regulations 
of  defendant  company  relating  to  the  extension  of  lines  to  proposed 
new  customers  for  the  purpose  of  supplying  electric  lights  and  fuel 
service. 

Security  Issues. 

California. — Re  Valley  Natural  Gas  Co.  Decision  No.  6297,  Ap- 
plication No.  4532,  May  2,  1919,  $336,700  common  stock  to  be  sold 
for  not  less  than  80  per  cent  of  par,  proceeds  to  the  ambunt  of  $121,- 
700  to  be  used  for  the  purpose  of  refunding  the  $97,000  bonds  and 
$360  interest;  $215,000  to  be  used  to  refund  the  $191,700  par  value 
of  8  per  cent  cumulative  preferred  stock  now  outstanding. 

Ee  Northern  California  Power  Co.  Consol.  Decision  No.  6332,  Ap- 
plication Nos.  4498,  4536,  4537,  4538,  May  14, 1919,  order  approving 
issuance  of  the  following  notes:  To  the  California-Oregon  Power 
Companv,  6  per  cent  $110,000  note,  payable  on  or  before  October  2S, 

P.U.R.19i9E. 
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'19»2 ;  to  Albert  F.  Smith  and  Virginia  0.  Smith,  6  per  cent  $20,000 
note,  payable  on  or  before  three  years  after  date  for  the  purpose  of 
acquiring  specified  property;  to  John  W.  Phillips  and  Mrs.  Josephine 
Phillips,  6  per  cent  $1,900  note,  payable  on  or  before  December  27, 
1921,  for  the  purpose  of  acquiring  specified  property;  to  Francis  M. 
Hackler,  6  per  cent  $2,000  note,  payable  on  or  before  December  27, 
1921,  for  the  purpose  of  acquiring  specified  property. 

Be  Los  Angeles  Gas  &  E.  Corp.  Decision  No.  6334,  Application  No. 
4551,  May  14, 1919,  $250,000  general  and  refunding  mortgage  bonds 
to  be  sold  for  not  less  than  90  per  cent,  proceeds  to  reimburse  treas- 
ury covering  expenditures  from  surplus  for  permanent  additions  and 
betterments  to  plant. 

Be  Napa  City  Water  Co.  Decision  No.  6337,  Application  No.  4533, 
May  14,  1919,  order  authorizing  the  issuance  of  $5,000  5  per  cent 
bonds  at  not  less  than  par,  proceeds  to  be  used  for  the  purpose  of  pur- 
chasing and  installing  meters. 

Be  Midland  Counties  Pub.  Service  Corp.  Decision  No.  6345,  Appli- 
cation No.  4556,  May  21,  1919,  $107,200  promissory  notes  to  be  is- 
sued for  a  period  of  not  to  exceed  one  year,  for  the  purpose  of  re- 
funding a  like  face  value  of  outstanding  notes. 

Be  Brooks,  Decision  No.  6347,  Application  No.  4490,  May  22, 
1919,  applicant  authorized  to  execute  a  mortgage  and  issue  a  note  in 
the  face  value  of  $3,000  secured  thereby,  such  execution  to  be  in  lieu 
of  a  note  and  mortgage  heretofore  issued  without  authorization. 

District  of  Columbia. — Be  American  Secur.  &  T.  Co.  P.  U.  C.  No. 
2042,  Order  No.  335,  July  31, 1919,  order  granting  permission  to  the 
American  Security  &  Trust  Company  to  invest  amount  in  sinking 
fund  in  bonds  of  the  Chesapeake  &  Potomac  Telephone  Company  of 
Virginia. 

Illinois.— He  Streator  Aqueduct  Co.  No.  9085,  May  7, 1919,  $225,- 
000  twenty-year,  first  mortgage  6  per  cent  gold  bonds  to  be  sold  for 
not  less  than  91  per  cent  of  par  plus  accrued  interest,  proceeds  to  be 
used  to  pay  and  retire  present  outstanding  bonds  amounting  to  $200,- 
000;  and  moneys  realized  from  sale  of  bonds  in  excess  of  amount 
required  to  pay  and  discharge  the  aforesaid  issue  of  bonds,  may  be 
applied  to  necessary  additions  to,  or  betterments  of,  property. 

Be  Carlock  Light  &  P.  Co.  Nos.^092,  9101,  May  20, 1919,  $15,000 
capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  to 
cover  expenditures  incurred  in  the  construction  of  electric  transmis- 
sion line  and  distribution  system. 

Be  Central  Illinois  Electric  Co.  No.  8990,  June  4,  1919,  Argenta- 
Warrensburg  Electric  Company  authorized  to  issue  capital  stock  in 
the  amount  of  $23,500,  to  be  sold  at  not  less  than  par  for  cash  only, 
proceeds  to  be  used  solely  for  the  acquisition  of  certain  electric  utility 
property. 

Be  New  York,  C.  &  St.  L.  B.  Co.  No.  8899,  June  10,  1919,  $821,- 
P.U.R.1919E. 
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000  second  and  improvement  mortgage  bonds,  series  ''A/*  to  be  8ol4 
for  not  less  than  90  per  cent  of  par  value  plus  accrued  interest,  pro- 
ceeds to  be  used  as  follows:  to  reimburse. treasury  for  payments  there- 
tofore made  by  it  to  the  Director  General  of  Railroads  for  expendi- 
tures made  for  additions  and  betterments  to  railroad  property,  to  the 
amount  of  $G00,000;  to  reimburse  treasury  for  expenditures  made 
subsequent  to  May  1, 1918,  for  the  purpose  of  acquiring  $120,000  par 
value  of  first  mortgage  bonds  and  $130,000.  par  value  of  equipment 
trust  certificates  of  1917,  amounting  to  $221,000. 

Ke  Keokuk  Electric  Co.  No.  9098,  June  10,  1919,  $43,600  promis- 
sory notes  to  be  sold  or  disposed  of  for  not  less  than  par  value,  pro- 
ceeds to  be  used  to  refund  a  like  amount  of  notes  now  outstanding. 

Ee  Mississippi  Biver  Power  Co.  No.  9099,  June  10, 1919,  $105,000 
promissory  notes  to  be  sold  for  not  less  than  par  value,  proceeds  to  be 
used  to  refund  a  like  amount  of  notes  now  outstanding. 

Re  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No.  9123,  June  10,  1919, 
$20,000,000  fifteen-year  6  per  cent  debenture  gold  bonds  to  be  sold 
for  not  less  than  par  value  plus  accrued  interest,  proceeds  to  be  used 
as  follows :  for  the  partial  discharge  or  lawful  refunding  of  obligations 
which  were  incurred  during  the  year  1918,  for  acquisition  of  prop- 
ert}',  construction,  extension  or  improvements  of,  or  additions  to 
facilities,  amounting  to  $6,286,742.10;  for  partial  reimbursement  of 
moneys  actually  expended  during  period  from  June  1,  1914,  to  De- 
cember 31,  1918,  from  income,  or  any  other  moneys  in  treasury  not 
directly  or  indirectly  secured  by  or  obtained  from  issue  of  stocks, 
bonds,  notes,  or  other  evidences  of  indebtedness,  for  equipment,  ac- 
quisition of  property,  construction,  extension  or  improvement  of,  or 
additions  to  facilities,  discharge  of  obligations  not  due  to  mainte- 
nance, replacements,  or  substitutions,  amounting  to  $14,384,615.52. 

Re  Siebold-Schaeffer  Co.  No.  9122,  June  16,  1919,  $75,000  first 
mortgage  gold  bonds  to  be  sold  for  not  less  than  95  per  cent  of  par 
plus  accrued  interest,  proceeds  to  be  applied  to  the  construction  of  a 
five  story  and  basement,  fireproof  building  upon  specified  premises. 

Re  Palmyra  Light,  Heat  &  P.  Co.  No.  9117,  June  17,  1919,  $8,000 
first  mortgage  bonds  to  be  sold  at  not  less  than  par  for  cash  only^ 
proceeds  to  be  used  solely  for  construction  purposes. 

Re  Davis  Jimction  Electric  Co.  No.  9146,  June  17,  1919,  $3,000 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
solely  for  the  purchase  of  materials,  for  the  construction  and  com- 
pletion of  electric  plant  and  facilities,  of  the  Davis  Junction  Electric 
Company. 

Re  Stanford  Electric  Light,  P.  &  H.  Co.  No.  9147,  June  17,  1919, 
$8,000  capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds 
to  be  used  solely  for  the  purchase  of  materials  and  for  the  construc- 
tion and  completion  of  the  electric  transmission  line  and  distribution 
svstem  of  the  Stanford  Electric  Light,  Power,  &  Heating  Companv. 

P.U.K.IOIOE. 
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Be  Chicago,  I.  &  L.  R.  Co.  No.  9174,  June  24, 1919,  $867,000  Ast 
and  general  mortgage  bonds  to  be  sold  for  not  less  than  85  per  cont 
of  par,  plus  accrued  interest,  proceeds  to  be  used  as  follows:  For  the 
discharge  or  lawful  refunding  of  equipment  trust  obligations  incurred 
for  the  acquisition  of  property,  $543,000,  60  per  cent  of  which  sum 
may  be  used  as  a  basis  for  the  issuance  of  first  and  general  mortgage 
bonds  under  the  provisions  of  petitioner's  first  and  general  mortgage, 
•in  the  amoimt  of  $S25,800;  to  reimburse  the  Chicago,  Indiftriapolis 
ft  Louisville  Railway  Company  for  moneys  heretofore  actually  ex- 
pended during  the  period  from  July  1, 1917  to  and  including  Decem- 
ber 31,  1918,  from  income  or  from  other  moneys  in  the  treasury  of 
said  company  not  directly  or  indirectly  secured  by  or  obtained  f  roM 
the  issue  of  stock,  or  stock  certificates,  or  bonds,  notes  or  other  evi- 
dences of  indebtedness,  for  the  acquisition  of  property  and  construc- 
tion, extension,  or  improvement  of  or  additions  to  facilities,  $664,- 
372.52  for  which  it  is  entitled  to  issue  under  the  provisions  of  its  first 
and  general  mortgage  bonds  to  the  extent  of  80  per  cent  thereof, 
amouijting  to  $531,498.02. 

Be  Mississippi  Valley  Teleph.  Co.  No.  9143,  July  1,  1919,  $1,000 
first  mortgage  6  per  cent  gold  bonds  to  be  sold  for  not  less  than  par 
plus  accrued  interest,  proceeds  to  be  applied  as  f ollo\^-8 :  For  the 
acquisition  of  real  estate  and  improvements  thereon  for  centra)  office 
purposes,  to  the  amount  of  $1,000. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  9235,  July  1,  1919,  $20,- 
000  series  "A"  refunding  and  improvement  mortgage  bonds  to  be 
sold  for  not  less  than  95  per  cent  of  par  plus  accrued  interest,  pro- 
ceeds to  be  used  as  follows:  To  reimburse  treasury  for  expcnditui^s 
made  for  capital  purposes,  for  the  acquisition  of  property  and  in  the 
construction,  completion,  extension  and  improvement  of  facilities,  in 
the  amount  of  $5,470,266.39 ;  to  refund  $2,000,000  par  value  of Y  per 
cent  bonds  of  the  Indianapolis  &  St.  Louis  Railroad  Company,  ma- 
tured July  1,  1919 ;  to  discharge  or  refund  obligations  to'  a  like 
amount  incurred  for  expenditures  to  that  amount  in  the  acquisition 
of  property  and  the  construction,  completion,  extension,  and  improve* 
ment  of  facilities  amounting  to  $12,106,050.01 ;  and  to  meet  expendi- 
tures made  or  to  be  made  for  capital  purposes  or  to  pay  indebtedness 
incurred  or  to  be  incurred  therefor  on  account  of  acquisition  ^f  prop- 
erty and  the  construction,  completion,  extension,  and  improvement  of 
facilities,  amounting  to  $423,683.60. 

Re  Dearborn  Terminal  Warehouse  Co.  No.  0172,  July  1,  1019, 
$10,000  capital  stock  to  be  sold  at  par  for  cash  only,  proceeds  to  be 
used  for  working  capital  and  purchase  of  equipment. 

Re  Elmwood  Teleph.  Exch.  No.  8941,  July  8,  191^,  order  authoK 
izing  the  Elmwood  Telephone  Exchange  to  issue  its  common  capital' 
stock  in  the  aggregate  amount  of  $20,000  divided  into  200  shrtres, 
each  having  a  par  value  of  $100.  '      ♦     ' 

P.U.R.1919E. 
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Se  Hamilton  Utilities  Co.  Ifo.  9124,  July  8,  1919,  $31,000  first 
mortgage  6  per  cent  gold  bonds  to  be  Bold  for  not  less  than  80  per 
cent  of  par  plus  accrued  interest,  proceeds  to  be  applied  for  jreim- 
bursing  treasury  of  company  to  the  extent  of  80  per  cent  of  expendi- 
tures made  for  the  acquisition  of  property,  and  the  construction,  ex- 
tension, or  improvement  of  and  additions  to  facilities  during  the 
licriod  between  May  1,  1916  and  April  30,  1919. 

Be  Homer  Electric  Light  &  P.  Co.  No.  9160,  July  8,  19i9,  $6,200 
capital  stock  to  be  sold  for  not  less  than  par ;  $25,000  first  refunding 
mortgage  gold  bonds  to  be  sold  for  not  less  than  90  per  cent  of  par 
plus  accrued  interest,  proceeds  to  be  used  as  follows :  For  discharge 
or  lawful  refunding  of  obligations  incurred  for  construction,  exten- 
sion, or  improvement  of  or  additions  to  facilities  since  January  1, 
1918,  or  for  reimbursement  of  moneys  actually  expended  for  said 
purposes  from  income  or  any  other  moneys  in  the  treasury  not  direct- 
ly or  indirectly  secured  by  or  obtained  from  the  issue  of  stocks,  bonds, 
etc.,  within  a  period  of  five  years  next  prior  to  date  of  this  applica- 
tion, to  the  amount  of  $23,708.86;  for  construction,  extension,  or 
improvement  of  or  additions  to  facilities,  being  for  the  construction 
of  transmission  lines  to  Jamaica,  to  the  amount  of  $7,500. 

Be  Anchor  Ice  &  Packing  Co.  No.  8153,  July  15,  1919,  $18,000 
mortgage  bonds  to  be  issued  at  not  less  than  par,  plus  accrued  inter- 
est^ proceeds  to  be  used  to  retire  and  cancel  outstanding  bonds  of  the 
company  which  were  issued  without  authorization  of  Commission. 

Be  Lena  Electric  Light  &  P.  Co.  No.  9190,  July  15,  1919,  $25,900 
capital  stock  to  be  sold  at  not  less  than  par;  $50,000  first  mortgage 
bonds  to  be  sold  for  not  less  than  90  per  cent  of  par,  plus  accrued 
interest;  proceeds  of  stock  and  bonds  to  be  used  as  follows:  For  the 
acquisition  of  the  property  of  the  Warren  Light  &  Power  Company, 
$40,000 ;  for  the  construction,  extension,  or  improvement  of  or  addi- 
tions to  facilities  to  the  amount  of  $30,900 ;  for  discounts,  expenses, 
etc.,  $6,000. 

Be  Decatur  B.  &  Light  Co.  No.  9229,  July  15,  1919,  $40,698.93 
promissory  notes  to  be  issued  to  net  the  company  not  less  than  $36,- 
311.62,  proceeds  to  be  used  for  the  acquisition  of  nine  safety  cars, 
c(Mnplete  with  motor  and  air  brake  equipments. 

Be  Quincy  B.  Co.  No.  9230,  July  15, 1919,  $104,919.62  promissory 
notes  to  be  sold  to  net  the  company  not  less  than  $93,609.37,  pro- 
ceeds to  be  used  for  the  acquisition  of  25  safety  cars,  complete  with 
motor  and  air  brake  equipments. 

Be  Central  Illinois  Pub.  Service  Co.  No.  9105,  July  18, 1919,  $53,- 
250  first  and  refunding  mortgage  bonds  to  be  sold  for  not  less  than 
80  per  cent  of  par  plus  accrued  interest,  proceeds  to  be  used  for  re- 
imbursement to  the  extent  of  the  proceeds  of  said  bonds  of  moneys 
expended  from  income  and  other  moneys  in  treasury  not  directly  or 
indirectly  secured  by  or  obtained  from  issue  of  stocks,  bonds,  notes 
P.U.R.11HPE. 
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OT  other  evidences  of  indebtedness,  with  6  years  next  prior  to  date  of 
application,  for  the  acquisition  of  property,  namely:  First  and  re- 
funding mortgage  6  per  cent  gold  bonds  of  Central  Illinois  Traction 
Company  in  the  par  amonnt  of  $71,000. 

Re  Westfield  R.  Co.  No.  9163^  July  18, 1919,  $60,000  capital  stock 
to  be  sold  at  not  less  than  par,  proceeds  to  be  used  as  follows:  For 
the  purchase  price  of  certain  line  of  railroad  extending  from  the  vil- 
lage of  Kansas  to  the  city  of  Casey  to  the  amount  of  $62,447.70 ;  for 
necessary  legal,  organization,  and  other  expenses  incident  to  the  pur- 
chase of  said  railroad,  $7,500. 

Be  Kansas  &  S.  R.  Co.  No.  9164,  July  18,  1919,  $26,000  capital 
stock  and  $26,000  mortgage  bonds  in  excess  of  $100,000  of  bonds 
authorized  to  be  issued  in  exchange  for  railroad  property  at  not  less 
than  par  value,  proceeds  to  be  applied  as  follows :  For  the  purpose  of 
equipping  railroad  with  rolling  stock  and  other  appliances  and  de- 
vices necessary  to  operate  trains  over  said  road,  and  for  the  purpose 
of  transacting  the  business  of  said  road  until  such  time  as  the  income 
derived  from  its  operation  may  render  it  self-sustaining,  to  the 
amount  of  $50,000. 

Re  Tale  Short  Line  R.  Co.  No.  9196,  July  18, 1919,  $60,000  capi- 
tal stock,  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  as  fol- 
lows: For  the  purchase  price  of  certain  line  of  railroad  extending 
from  the  city  of  Casey  to  the  town  of  Yale,  for  the  sum  of  $45,000, 
and  for  necessary  legal,  organization,  and  other  expenses  incident  to 
purchase  of  said  railroad,  $6,000. 

Re  Central  Illinois  Pub.  Service  Co.  No.  9067,  July  22,  1919, 
$110,000  first  and  refunding  mortgage  gold  bonds  to  be  issued  at  not 
less  than  76  per  cent  of  par  plus  accrued  interest,  $39,000  6  per  cent 
general  mortgage  gold  bonds  to  be  sold  at  not  less  than  80  per  cent 
of  par  plus  accrued  interest,  proceeds  to  be  applied  to  the  reimburse- 
ment of  treasury  on  account  of  $113,832.44  of  expenditures. 

Re  Brimfield  Teleph.  Co.  No.  9083,  July  22,  1919,  $1,000  capital 
stock  authorized  to  be  issued,  proceeds  to  be  used  to  purchase  the 
telephone  property  to  be  acquired  from  the  North  Millbrook  Tele- 
phone Company,  and  to  cover  the  expense  of  combining  and  merging 
the  property  acquired  with  present  property  of  the  Brimfield  Tele- 
phone Company. 

Re  St.  Clair  County  Gas  &  E.  Co.  No.  9087,  July  22, 1919,  $24,000 
first  consolidated  mortgage  6  per  cent  gold  bonds  to  be  sold  at  not 
less  than  85  per  cent  of  par,  plus  accrued  interest,  proceeds  to  be 
used  for  reimbursing  treasury  for  discharge  of  $24,000,  principal 
amount  of  underlying  bonds. 

Re  Wuri  Electric  Light  Co.  No.  9223,  July  22, 1919,  $6,000  capi- 
tal stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for  the 
acquisition  of  property  and  for  the  construction  and  completion  of 
electric  plant  and  facilities  of  the  Wurl  Electric  Light  Company. 
P.U.R.1919E. 
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.  .  Be  Public  Service  Co,  No.  9303,  July  22,  1919,  Sr634,000  first 
§nd.rfLfimding'ii;iortgage  gold  bonds  and  $4,366,000  first  and  refund- 
ing mgrtgage  gold  bonds  to  be  sold  for  not  less  than  82^  per  cent 
of  par  plus  accrued  interest,  proceeds  tQ  be  used  as  follows:  To  the 
discharge  or  lewfiul  refunding  of  collateral  .gold  notes,  Series  A,  to  the 
amount  of  $1,5O0,OQO;  to  the  discharge  or  lawful  refunding  of  col- 
lateral gold  notes,  Series  B,  to  the  amount  of  $1,773,300;  to  expendi- 
tures majic;  and  to  be  made,  on  and  after  May  1, 1919,  for  the  acquisi- 
tion of  property,  tiie  construction,  extension  or  improvement  of,  or 
addition  to  facilities,  to  the  amount  of  $793,368.31 ;  and  for  proposed 
•expenditures  for  conetruction,  extension  or  improvement  of,  or  addi- 
tions to,  facilities,  $333,951. 

Re  Douglas  Storage  Van  &  Exp.  Co.  No.  9187,  July  23,  1919, 
$125,000  notes  to  be  issued  to  net  company  not  less  than  95  per  cent 
of  par  plus  accrued  interest,  proceeds  to  be  used  as  follows :  For  the 
acquisition  of  lot  32  in  block  4  in  Walker  and  Armour's  Addition  to 
Chicago,  amounting  to  $5,000;  for  construction,  extension,  or  im- 
provement of  or  additions  to  facilities  to  the  amount  of  $103,750; 
for  the  discharge  or  lawful  refunding  of  obligations,  consisting  of 
mortgage  against  property  of  company  at  South  Kedzie  avenueT  $10,- 
000;  for  expense  of  sale  of  securities  herein  authorized  to  be  issued 
and  to  make  up  discount  or  deficiency,  if  any,  in  the  amount  realized 
from  sale,  to  net  not  less  than  95  per  cent  of  par  of  securities  sold  not 
^exceeding  the  sum  of  $6,250. 

Re  Central  Cold  Storage  Co.  No.  9213,  July  23,  1919,  $500,000 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for 
necessary  working  capital. 

Re  Macoupin  County  Teleph.  Co.  No.  9263,  July  23,  1919,  $75,- 
000  first  mortgage  6  per  cent  gold  bonds  to  be  sold  for  not  less  than 
par,  plus  accrued  interest,  proceeds  to  be  applied  as  follows.  For  the 
discharge  or  lawful  refunding  of  first  mortgage  bonds  now  outstand- 
ing, $56,500 ;  for  the  discharge  or  lawful  refunding  of  second  mort- 
gage bonds  now  outstanding,  $9,100;  for  the  discharge  or  lawful  re- 
funding of  promissory  notes,  now  outstanding,  proceeds  of  which  were 
expended  for  construction,  extension  or  improvement  of  and  additions 
to  facilities  during  the  period  beginning  December  1,  1917,  and  end- 
ing June  1,  1919,  $5,500;  for  the  reimbursement  of  treasury  of  com- 
pany for  .moneys  actually  expended  therefrom  for  discharge  of  first 
mortgage  bonds  within  the  period  from  December  1,  1917  to  June  1, 
1919,  $1,500;  for  the  reimbursement  of  .treasury  for  .moneys  actually 
expended  therefrom  for.  new  construction,  extension,  or  improvement 
of  and  additions  to  facilities  during  period  beginning  December  1, 
1917  ?nd  ending  June  1,1919,  $2,400. 

Rq  East  St:  Louis  &  I.  \Vater  Co.  No!  7169,  July  24,  1919,  order 
autljorizing  utility  to  deliver  its  first  mortgage  and  refunding  gold 
bonds,  series  "B,"  ^aggregating  in  amount,  $;342,400,  as  collateral 
P.U.TJ-.iQiflE;  ^  '        I    .    --.     :^.'  -       . 
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security  to  its  promissory  note,  payable  on  demand  on  or  before  one 
year  from  date,  to  American  Water  Works  &  Electric  Company,  In- 
corporated, in  the  amonnt  of  $212,552.62. 

Re  Central  Storage  &  Forwarding  Co.  No.  9295,  July  25,  1919, 
$25,000  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  solely  for  working  capital. 

Re  Fulton  Market  Cold  Storage  Co.  No.  9302,  July  25,  1919,  $1,- 
000,000  preferred  to  be  sold  for  not  less  than  par  for  cash  only,  pro- 
ceeds to  be  used  solely  for  constructing  and  equipping  proposed  ware- 
house and  for  working  capital. 

Re  Woodlawn  Fireproof  Storage  Co.  No.  9334,  July  25, 1919,  $40,- 
000  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
solely  for  the  purpose  of  equipping  warehouse  business  and  for  work- 
ing capital  in  the  conduct  of  the  business. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  9338,  July  25,  1919,  $i2,990,000 
general  mortgage  bonds  to  be  sold  for  cash  at  not  less  than  80  per  cent 
plus  accrued  interest,  if  and  when  they  bear  interest  at  4  per  cent  per 
annum,  and  not  less  than  87  per  cent  of  face  value  plus  accrued  in- 
terest, if  and  when  they  bear  interest  at  4^  per  cent  per  annum,  and 
not  less  than  94  per  cent  of  face  value  plus  accrued  interest,  if  and 
when  they  bear  interest  at  5  per  cent  per  annum,  proceeds  to  be  ap- 
plied as  follows :  For  reimbursement  for  moneys  expended  for  con- 
struction, extension,  or  improvement  of  or  additions  to  facilities, 
$35,003,423.23 ;  and  for  reimbursement  for  moneys  expended  for  dis- 
charge or  lawful  refunding  of  prior  issues  of  bonds,  to  the  amount  of 
$7,987,000. 

Re  Western  United  Gas  &  E.  Co.  No.  9275,  July  26,  1919,  $160,- 
000  general  mortgage  gold  bonds,  series  "C,**  to  be  sold  for  not  less 
than  85  per  cent  of  par,  plus  accrued  interest,  proceeds  to  be  applied 
to  the  following  purposes :  For  the  discharge  and  lawful  refunding 
of  obligations  which  were  incurred  for  the  acquisition  of  property  and 
construction,  extensions  or  improvement  of,  or  additions  to  facilities, 
$58,500;  for  the  .reimbursement  of  moneys  actually  expended  from 
income  or  any  other  moneys  in  treasury  not  directly  or  indirectly  se- 
cured by,  or  obtained  from,  the  issuance  of  stocks  or  stock  certificates 
or  bonds,  notes  or  other  evidences  of  indebtedness  within  five  years 
jiext  prior  to  date  of  application,  for  construction  and  extensions, 
$101,500. 

Re  Chicago  &  N.  W.  R.  Co.  No.  9301,  July  26,  1919,  $800,000 
promissory  notes  to  be  sold  for  not  less  than  par  plus  accrued  inter- 
est, proceeds  to  be  used  for  the  purpose  of  extending,  improving,  and 
enlarging  elevator  located  on  the  west  bank  of  Calumet  river  in  the 
city  of  Chicago. 

Re  Central  Illinois  Pub.  Service  Co.  No.  9343,  July  26, 1919,  order 
authorizing  issuance  of  $34,800  car  trust  notes,  being  48  notes,  each 
P.U.R.1919E. 
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being  dated  July  20^  1919^  each  for  the  fium  of  $725,  bearing  interest 
at  the  rate  of  7  per  cent  per  annum. 

Re  Illinois  Northern  Utilities  Co.  No.  9344,  July  26,  1919,  $10,- 
440  car  trust  notes,  authorized  to  be  issued,  being  forty-eight  notes, 
each  being  dated  July  20,  1919,  and  each  for  the  sum  of  $217.50, 
l)earing  interest  at  the  rate  of  7  per  cent  per  annum. 

Be  Security  Fireproof  Storage  &  Van  Co.  No.  9352,  July  26, 1919, 
$35,000  mortgage  bonds  to  be  sold  for  not  less  than  95  per  cent  of 
par,  proceeds  to  be  used  as  follows :  For  the  discharge  of  four  promis- 
sory notes,  said  notes  having  been  issued  for  the  acquisition  of  prop- 
erty prior  to  January  1,  1914,  $26,800;  for  the  acquisition  of  addi- 
tional trucks  and  other  necessary  equipment,  $6,450. 

Re  Chicago  North  Shore  &  M.  R.  Co.  No.  9347,  July  30,  1919, 
$709,600  first  mortgage  bonds  to  be  sold  for  not  less  than  90  per  cent 
of  par  plus  accrued  interest,  proceeds  to  be  used  as  follows:  For 
reimbursement  of  moneys  actually  expended  from  income  or  other 
moneys  in  treasury  not  directly  or  indirectly  secured  by  or  obtained 
from  the  issue  of  stock,  bonds,  notes,  or  other  evidences  of  indebted- 
ness for  the  acquisition  of  property,  extensions  and  additions  from 
May  1, 1918  to  June  30, 1919,  to  the  amount  of  $441,244.83 ;  and  for 
the  acquisition  of  property,  constructions,  extensions,  and  additions 
from  July  1,  1919,  to  December  31,  1919,  to  the  amount  of  $393,- 
62J.30. 

de  Chicago,  N.  S.  &  M.  R.  Co.  No.  9347-A,  July  30,  1919,  $550,- 
C  00  equipment  gold  notes  to  be  sold  for  not  less  than  92  per  cent  of 
par  plus  accrued  interest,  proceeds  to  be  applied  as  follows :  For  the 
acquisition  of  property  described  as  follows:  Cash  payment  under 
the  terms  of  agreement,  $250,000,  represented  by  notes,  $550,000. 

Indiana.— Re  Loogootee,  No.  4627,  July  2,  1919,  $3,500  6  per 
cent  bonds  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  in  the 
purchase  of  equipment  necessary  for  the  installation  of  a  three-phase 
generator  in  connection  with  the  light  and  power  plant. 

Re  Northern  Indiana  Gas  &  E.  Co.  No.  4577,  July  11,  1919,  $1,- 
906,000  face  value  ten-year  7  per  cent  gold  notes  to  be  sold  for  not 
less  than  par  plus  accrued  interest,  proceeds  to  be  applied  solely  to 
the  discharge  and  payment  of  present  outstanding  demand  notes  held 
by  the  United  Gas  Improvement  Company  in  the  sum  of  $955,300 
and  in  the  payment  of  cash  loans  made  to  petitioner  by  the  United 
Gas  Improvement  Companv  in  the  sum  of  $950,855. 

Re  Twelve  Mile  Teleph.  Co.  No.  4606,  July  11,  1919,  $5,000  capi- 
tal stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  the 
purpose  of  paying  indebtedness  of  utility,  making  additions  and  bet- 
terments, and  reimbursing  treasury  for  former  additions  and  better- 
ments; an  additional  $5,000  capital  stock  to  be  sold  from  time  to  time 
at  not  less  than  par  for  purpose  of  providing  funds  for  additions  and 

betterments. 
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Be  Indianapolis  &  L.  Traction  B.  Co.  Nos.  4640,  4641,  July  11, 
1919,  order  authorizing  the  issuance  of  $31,200  first  mortgage  bonds 
at  not  less  than  80  per  cent  of  par,  proceeds  to  be  used  for  additions 
and  extensions  to  property. 

Ee  Northern  Indiana  Gas  &  E.  Co.  No.  4677,  Aug.  1, 1919,  .$1,067,- 
000  ten-year  7  per  cent  gold  notes  to  be  sold  at  par,  proceeds  to  be 
used  for  additions,  betterments,  improvements,  an4  extensions. 

Be  Griffith,  No.  4629,  Aug.  6,  1919,  $26,000  bonds  to  be  sold  at 
par,  proceeds  to  be  used  for  construction  of  a  waterworks  plant  and 
system  in  the  town  of  Griffith. 

Ee  Charlottesville  Electric  Light,  H.  &  P.  Co.  No.  4700,  Aug.  20, 
1919,  $4,000  capital  stock  to  be  issued  for  the  purpose  of  paying  for 
construction  and  installation  of  transmission  and  distribution  system. 

Maine.— Re  Vinalhaven  Light  &  P.  Co.  U-351,  June  20,  1919, 
$16,000  common  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  for  the  purchase  of  new  machinery  and  equipment  for  same,  and 
for  enlarging  and  improving  dock  facilities,  the  balance  of  proceeds 
of  such  sale  to  be  used  temporarily  as  a  working  capital. 

Be  Penobscot  Light  &  P.  Co.  U-354,  June  28, 1919,  $10,000  capital 
stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for  the  pur- 
pose of  providing  pole  lines  and  other  electrical  equipment  for  retail- 
ing electricity  for  light  and  power  in  the  towns  of  Winn  and  Matta- 
wamkeag. 

Be  Auburn  Sewerage  Dist.  IT-361,  July  25, 1919,  $100,000  coupon 
bonds  to  be  sold  at  par,  principal  and  interest  of  said  bonds  to  be 
payable  at  the  First  Auburn  Trust  Company  of  Auburn,  proceeds  to 
be  used  for  proposed  improvements  and  extensions. 

Ee  International  Power  Co.  U-358,  Aug.  4,  1919,  $100,000  5  per 
cent  first  mortgage  gold  bonds  to  be  exchanged  for  a  like  amount  of 
bonds  of  the  Calais  Street  Bailway;  $50,000  8  per  cent  preferred 
stock  and  $50,000  common  stock  to  be  issued  to  pay  for  hydroelectric 
plant  and  other  property,  rights,  and  franchises,  and  also  for  $100,000 
par  value  of  stock  of  Calais  Street  Bailway. 

Be  Vinalhaven  Light  &  P.  Co.  U-363,  Aug.  6,  1919,  power  com- 
pany authorized  to  mortgage  all  property,  to  secure  loan  of  $8,000, 
to  be  made  by  the  Security  Trust  Company  of  Vinalhaven,  said  mort- 
gage to  secure  three  notes,  one  of  $3,000,  and  two  of  $2,500  each,  to 
be  paid  in  one,  two  and  three  years  respectively  from  August  1, 1919, 
said  notes  to  bear  interest  at  the  rate  of  6  per  cent;  proceeds  of  said 
notes  tabe  used  to  pay  existing  indebtedness  of  company,  amounting 
to  $7,741.95,  and  the  remainder  thereof  after  paying  first  instalment 
of  interest  on  said  notes,  to  be  used  toward  paying  any  balance  that 
may  be  due  for  the  installation  of  new  machinery  and  other  improve- 
ments and  additions  to  plant. 

Massachusetts. — ^Be  Norwood  Gas  Co.  July  17, 1919,  order  rescind- 
ing BO  much  of  order  of  August  12, 1914,  as  requires  the  application 
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of  proceeds  of  260  shares  of  stock  to  the  extension  of  company's  dis- 
tribution system  into  the  town  of  Walpole,  and  the  proceeds  of  said 
250  shares  to  be  applied  to  the  extent  of  $7,129  to  the  payment  of 
obligations  incurred  by  company  for  the  purchase  of  pipe  for  high 
pressure  main,  and  the  balance  thereof  to  be  applied  to  the  payment 
of  certain  obligations  incurred  by  company  for  additions  to  plant. 

Be  Berkshire  Street  R.  Co.  P.  S.  C.  2458,  July  31,  1919,  order 
authorizing  the  issuance  of  twelve  lease  warrants  or  equipment  notes, 
each  note  to  be  of  an  amount  not  exceeding  ^  of  the  sum  of  $74,205, 
also  notes  to  be  dated  the  day  of  specified  average  shipment  of  cars. 

Re  Northfield  Water  Co.  Aug.  1,  1919,  $4,300  capital  stock  to  be 
sold  for  not  less  than  par,  proceeds  to  be  used  as  follows :  Proceeds 
of  $3,700  to  be  used  for  payment  and  cancelation  of  an  equal  amount 
of  obligations  of  company  represented  by  promissory  notes  outstand- 
ing on  June  30,  1919;  and  the  proceeds  of  $600  to  be  used  in  the 
payment  of  an  equal  amount  of  obligations  incurred  for  construction 
of  plant  unpaid  and  outstanding  on  said  date. 

MicJiigan,—lXe  Baxter,  D-1320,  May  28,  1919,  $10,000  capital 
stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be  used  to 
purchase  necessary  materials  and  equipment  and  to  pay  further  cost 
of  constructing  and  electrical  plant  and  accessories  to  supply  the  in- 
habitants of  the  unincorporated  village  of  Loretto  and  the  township 
of  Waucedah  in  the  county  of  Dickinson. 

Re  Hoyt,  D-1321,  June  16,  1919,  $100,000  common  capital  stock 
to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be  applied  to  the 
purchase  of  property  and  construction  of  proposed  line  of  railroad, 
and  other  lawful  corporate  capital  purposes. 

Re  Qrosse  He  Transp.  Co.  D-1304,  June  17,  1919,  $15,000  capital 
stock  to  be  sold  for  cash  only  at  not  less  than  par,  proceeds  to  be  used 
to  purchase  necessary  materials  and  equipment  to  enable  corporation 
to  transact  and  carry  on  business  of  convepng  passengers,  merchan- 
dise, and  baggage,  by  automobiles,  trucks,  and  other  vehicles,  in  the 
city  of  Detroit  and  vicinity. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  D-1322,  July  1,  1919,  $20,- 
000,000  bonds,  to  be  sold  for  not  less  than  95  per  cent  of  par,  pro- 
ceeds to  be  used  as  follows:  (a)  To  the  extent  of  $5,470,266.39  for 
the  reimbursement  of  the  petitioner's  treasury  for  that  amount  of 
expenditures  for  lawful  capital  purposes  not  heretofore  capitalized  in 
the  acquisition  of  property  and  the  construction,  completion,  exten- 
sion and  improvement  of  petitioner's  facilities;  (b)  to  the  extent  of 
$2,000,000  for  the  discharge  or  lawful  refunding  of  a  like  amount 
of  7  per  cent  bonds  of  the  Indianapolis  &  St.  Louis  Railroad  Com- 
pany, matured  July  1,  1919;  (c)  to  the  extent  of  $12,106,050.01  for 
the  discharge  of  the  petitioner's  obligations  for  expenditures  to  that 
amount  for  lawful  capital  purposes  in  the  acquisition  of  property  and 
the  construction,  completion,  extension,  and  improvement  of  the 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


APPENDIX.  ,  X043 

petitioner's  fecilities;  (d)  to  t&e  extent  of  $423,683.60  to- meet  ex- 
penditures to  that  amount  made  or  to  be  made  for  capital  purposes, 
or  to  pay  indebtedness  incurred  or  to  be  incurred  therefor,  on  account 
ot  further  acquisitions  of  property  and  construction,  completion,  ex- 
tension, and  improyement  of  petitioner's  facilities. 

Be  Detroit  United  E.  Co.  D-839,  July  8,  1919,  order  directing 
railroad  company  to  have  an, inventory  and  appraisement  made  of 
physical  and  nonphysical  properties  before  an  order  can  be  made  au- 
thorizing the  issuance  of  security. 

Be  Peninsular  Power  Co.  D-1179,  July  15,  1919,  $75,000  first 
mortgage  6  per  cent  bonrls  to  be  sold  at  not  less  than  90  per  cent  of 
par,  proceeds  to  be  used  for  the  purpose  of  reimbursing  treasury  for 
capital  account  expenditures  heretofore  made,  for  which  no  stocks  or 
bonds  have  been  heretofore  taken  down,  and  for  the  purpose  of  com- 
pleting the  construction  of  facilities  of  corporation ;  utility  also  au- 
thorized to  issue  and  sell  $100,000  7  per  cent  preferred  stock  at  par, 
proceeds  to  be  used  to  reimburse  treasury  for  funds  advanced  in  re- 
tirement of  first  mortgage  bonds,  and  to  enable  corporation  to  retire 
first  mortgage  bonds  from  time  to  time  as  same  may  mature,  and 
for  other  proper  capital  account  expenditures. 

Be  Hayward,  D-1323,  July  17,  1919,  $100,000  capital  stock  to  be 
sold  for  not  less  than  par,  proceeds  to  be  used  to  acquire  motor  trucks, 
equipment,  materials  and  supplies,  and  to  acquire  warehouses  by  lease, 
purchase,  or  construction  for  the  storage  of  freight,  and  other  com- 
modities in  connection  with  its  transportation  business,  and  to  pay 
such  reasonable  organization  and  miscellaneous  general  expenses  as 
are  necessary  to  put  transportation  project  into  effect. 

Be  Peninsula  Transit  Co.  D-1324,  July  18,  1919,  $200  capital 
stock  to  be  sold  for  cash,  at  par,  proceeds  to  be  applied  for  additions 
and  betterments,  replacements,  and  repairs;  $4,800  capital  stock  to 
be  sold  at  par,  as  consideration  in  acquiring,  free  from  lien,  three 
auto  busses  transferred  to  applicant  by  Joseph  A.  Bruett. 

Be  Muskegon  Heights  Gas  Co.  D-1039,  Aug.  5,  1919,  $65,000 
bonds  to  bo  sold  for  cash  at  not  less  than  90  per  cent  of  par,  pro- 
ceeds to  be  applied  to  purchase  and  to  install  the  necessary  material, 
equipment,  and  facilities  to  enable  utility  to  supply  gas  to  inhabi- 
tants of  Muskegon  Heights  and  vicinity. 

Nebraska. — ^Bc; Farmers  Mut.  Teleph.  Co.  Application  No.. 3509, 
June  24, 1919^.$&^350  common  stock  to  be  sold  for  cash  or  its  equiva- 
lent or  issued  to  the  present  stockholders-  of  the  company  in  propor- 
tion to  stock  held  by  each  stockholder  at  the  present. time,  which  stock 
shall  be  in  full  payment  of  all  existiug  claims  of  such  stockholders 
against  the  company. 

Be  Chicago  &  N.  W.  B.  Co.  Application  Nq.  4054,  July  21,  1919, 
$800,000  uAseciued  notea  to  be  sold  for  not.less. than  par,  proceeds 
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to  be  used  for  the  sole  pnrpose  of  increasing  terminal  grain  ware- 
house facilities  at  Chicago. 

Re  Lincoln  Traction  Co.  Application  No.  4073,  Aug.  11,  1919, 
order  authorizing  the  issuance  of  notes  in  part  payment  of  ten  motor 
cars,  which  were  purchased  at  a  cost  of  $4,862.50  cash. 

New  Jersey. — Be  Englewood  Sewerage  Co.  June  25,  1919,  order 
authorizing  the  issuance  of  $28,000  capital  stock  being  the  amount 
heretofore  issued  without  authorization,  $19,500  of  which  was  used 
to  reimburse  company  for  uncapitaUzed  plant  expenditures  already 
made  and  $8,500  used  for  working  capital. 

Ee  People's  Bural  Teleph.  Co.  July  1,  1919,  order  approving  issu- 
ance  of  $6,200  bonds. 

Be  Cape  May  Court  House  Light  ft  Water  Co.  Jaly  29,  1919,  ap* 
proval  of  issuance  of  $24,200  stock,  representing  the  difference  be- 
tween the  value  of  electric  property,  $31,000  &nd  the  $6,800  to  be 
received  from  the  sale  of  bonds. 

Ee  Merchantville  Water  Co.  Aug.  12, 1919,  $25,000  first  mortgage 
bonds  to  be  issued  at  par,  proceeds  to  the  extent  of  $11,731  to  be  used 
to  reimburse  company  for  net  fixed  capital  expenditures  up  to  Jnly 
1,  1919,  not  covered  by  any  prior  issues  of  securities,  and  the  balance 
thereof  to  provide  funds  for  capital  expenditures  to  be  made  subse- 
quently to  that  date. 

New  York,  First  District— B/q  Brooklyn  Heights  E.  Co.  Case  No. 
2378,  July  11,  1919,  order  authorizing  issuance  by  Nassau  Electric 
Bailroad  Company,  Coney  Island  &  Brooklyn  Bailroad  Company^ 
and  Brooklyn,  Queens  County  &  Suburban  Bailroad  Company  and 
Brooklyn  Heights  Bailroad  Company,  of  lease  warrants  or  notes  in 
part  payment  of  purchase  price  of  passenger  motor  cars. 

Ee  Garrison,  Beceiver  of  New  York  Municipal  B.  Corp.  Case  No. 
2375,  August  15, 1919,  $15,000,000  certificates  of  indebtedness  to  be 
issued  at  not  less  than  95  per  cent,  plus  accrued  interest,  proceeds  to 
be  used  for  the  requisition  of  property,  or  for  the  construction,  com- 
pletion, extension,  or  improvement  of  facilities  or  for  the  discharge 
of  obligations  as  receiver. 

New  York,  Second  District — Be  Some  Gas,  E.  L.  ft  P.  Co.  Case 
No.  5847,  May  1,  1919,  $900,000  5  per  cent  thirty-year  first  refund- 
ing mortgage  gold  bonds  to  be  sold  for  not  less  than  88^  per  cent  of 
face  value,  proceeds  to  be  used  solely  and  exclusively  for  the  follow- 
ing purposes:  To  retire  outstanding  5  per  cent  thirty-year  first 
mortgage  gold  bonds  to  the  amount  of  $400,000,  to  pay  indebtedness 
outstanding  at  December  31,  1916,  $244,3^.96,  for  the  purchase  of 
11,618  acres  of  land  in  the  city  of  Bome,  New  York,  $11,647,  and 
for  the  construction  on  said  parcel  of  land  of  gas  and  electric  plants 
to  the  amount  of  $245,1,64. 

Be  Ovid  Electric  Co.  Case  No.  3312,  May  6, 1919,  order  modifying 
and  amending  order  dated  June  26,  1913,  in  such  manner  as  to  per- 
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mii  the  Ond  Electric  Company  to  use  proceeds  realized  from  sale 
of  stock  and  bonds  therein  authorized^  which  proceeds  amounts  to 
$63,000  for  certain  specified  purposes. 

Be  Genesee  Light  &  P.  Co.  Case  No.  6831,  May  8,  1919,  $220,000 
6  per  cent  twenty-five-year  mortgage  bonds  to  be  sold  for  not  less 
than  92  per  cent  of  face  value,  proceeds  to  be  used  solely  and  ex- 
clusively for  the  following  purposes :  (a)  For  the  purchase  at  par 
and  retirement  of  $47,000  first  mortgage  bonds  now  outstanding; 
(b)  to  take  the  place  of  $30,000  common  capital  stock  authorized  on 
March  28,  1918;  (c)  for  additions,  betterments,  and  extensions  to 
company's  property  estimated  to  cost  $88,062.95;  and  (d)  for  reim- 
bursement of  treasury  of  petitioner  for  moneys  actually  expended 
from  income  for  acquisition  of  fixed  assets  during  the  period  from 
December  31,  1916,  to  December  31,  1918,  inclusively,  not  obtained 
from  the  issue  of  stock,  bonds,  notes,  or  other  evidence  of  indebted- 
ness of  such  corporation,  to  tiie  amount  of  $37,400. 

Re  Sanbom-Pekin  Power  Co.  Case  No.  6841,  May  16, 1919,  $1,700 
common  capital  stock  to  be  sold  for  not  less  than  par ;  $2,300  7  per 
cent  cumulative  preferred  stock  to  be  sold  for  not  less  than  par,  pro- 
ceeds from  common  and  preferred  stock  to  be  used  solely  and  exclu- 
sively for  certain  specified  purposes  set  out  in  the  order. 

Be  Northern  New  York  Utilities  Case  No.  6676,  May  20,  1919, 
$200,000  bonds  to  be  sold  for  not  less  than  86  per  cent,  $118,000  7 
\HiT  cent  cumulative  first  preferred  capital  stock  to  be  sold  for  not 
less  than  par,  and  $42,500  common  capital  stock  to  be  sold  for  not 
less  than  par,  proceeds  of  stocks  and  bonds  to  be  used  for  the  f ollow-> 
ing  purposes :  For  reimbursement  of  treasury  for  expenditures  from 
income  for  capital  purposes  within  five  years  prior  to  date  of  filing  of 
petition,  $116,000 ;  and  to  be  applied  toward  the  discharge  of  current 
liabilities  outstanding  on  October  31, 1918,  aggregating  $467,165.16, 
to  the  amount  of  $214,500. 

Re  Elmira-Ithaca  Motor  Transp.  Co.  Case  No.  6629,  June  5, 1919, 
$6,000  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  as  follows :  For  the  purchase  from  John  L.  Hicks  of  two  auto 
busses,  $4,900;  for  organization  expenses,  $500;  for  working  capital, 
$600. 

Re  New  York  State  R.  Co.  Case  No.  6839,  June  6, 1919,  $175,000 
4i  per  cent  fifty-year  first  consolidated  mortgage  bonds  authorized 
to  be  issued,  said  bonds  to  be  exchanged  on  a  basis  of  face  value  for  a 
like  amount  of  6  per  cent  first  mortgage  gold  bonds  of  the  Rochester 
City  and  Brighton  Railroad  Company. 

Re  Depew  &  L.  Light,  Power  &  Conduit  Co.  Case  No.  6860,  June 
19,  1919,  $160,000  6  per  cent  forty-year  first  mortgage  gold  bonds 
to  be  sold  for  not  less  than  80  per  cent  of  face  value,  and  $67,000  7 
P.U.R.1919E. 
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per  cent  cumulative  preferred  capital  stock  to  be  sold  for  not  less 
than  par  value;  proceeds  of  said  stock  apd  bonds  to  be  used  solely 
and  exclusively  for  extensions^  improveiments,  and  betterments  to 
plant  and  system^  and  for  constructing  extensions  and  systems  in 
new  territory- 
Re  Long  Island  Lighting  Co.  Case  No.  6902,  June  26, 1919,  $160,- 
000  6  per  cent  twenty-year  first  mortgage  gold  bonds  to  be  sold  for 
not  less  than  85  per  cent  of  face  value ;  $80,000  common  capital  stock 
to  be  sold  for  not  less  than  par,  proceeds  of  said  stock  and  bonds  to 
be  used  solely  and  exclusively  for  specified  construction. 

Service. 

J.  Automohiles,   1046, 
n.  BtectrtcitUf    1046. 
JIM,  Electric  railways,    X047, 
IV.  Express,   1048. 

V.  Gas,  104L8. 
VI.  Heating,    X049. 
VII.  Railroads: 

a.  Ahandonment,  1049. 

h.  Spur  and  sidetracks,  1050. 

c.  Station  facilities,    1060. 

d.  Stockyard  facilities,  1052. 

e.  Train  facilities,    10S3. 

f.  Physical  connection,   1054, 
VIII.  TelegrapJts,  10S4. 

IX.  Telephones,    106S. 
X.  Water,    lOSO. 

I.  AutomohUes. 

Idaho.— Re  Oregon-Wasliington  B.  &  Nav.  Co.  Case  P-289 ;  Or- 
der  No.  581,  Aug.  12,  1919,  order  granting  permission  to  discontinue 
motor  car  service  between  the  stations  of  Enaville  and  Wallace- 

II.  Electricity, 

Indiana,— Re  Indiana  E.  &  Light  Co.  No.  4658,  July  17,  1919, 
approval  of  contract  between  town  and  utility  providing  for  street 
lighting  service. 

Marion  Paint  Co.  v.  Indianapolis  Light  &  Heat  Co.  No.  4660, 
July  23,  1919,  defendant  ordered  to  refund  to  petitioner  the  sum 
of  $2  for  the  testing  of  electric  light  meter  and  to  make  proper  ad- 
justment with  petitioner  company  of  the  excess  billing  due  to  in- 
correct electric  light  meter  register  from  June  10,  1919. 

Montana.— hocaX  Union  No.  3574,  F.  M.  W.  of  A.  v.  Boundup 
Electric  Co.  Eeport  and  Order  No.  269,  Docket  No.  712,  July  17, 
P.U.R.1919E. 
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1919,  ntility  ordered  to  revise  bills  for  service  so  as  to  show  the  actual 
dates  of  reading  the  meters. 

}^ew  York,  First  District — Re  Brooklyn  Edison  Co.  Case  Xo, 
2115,  June  13,  1919,  order  granting  permission  to  the  Brooklyn 
Edison  Company  to  connect  six  premises  on  one  service  cable. 

Re  Brooklyn  Edison  Co.  Case  No.  2115,  July  25,  1919,  order 
granting  permission  to  utility  to  connect  six  premises  ©n  one  serv- 
ice cable. 

Re  New  York  &  Q.  Electric  Light  &  P.  Co.  Case  No.  2115,  July 
29,  1919,  order  granting  peimission  to  utility  to  connect  ten  prem- 
ises on  one  service  cable. 

Re  Brooklyn  Edison  Co.  Case  :^o.  2115,  Aug.  19,  1919,  order 
granting  permission  to  the  Brooklyn  Edison  Company  to  connect  six 
premises  on  one  service  cable. 

Pennsylvania. — Mt.  Holly  Springs  v.  M.  E.  Kraybill  Light,  Heat 
&  P.  Co.  Complaint  Docket  No.  1818,  July  15,  1919,  power  com- 
pany ordered  to  rebuild  plant  destroyed  by  fire,  and  have  the  same 
in  operation  on  or  before  September  1,  1919;  respondent  also 
ordered  to  employ  and  retain  in  its  employ  a  competent  man  to 
maintain  and  operate  its  plant. 

Washington, — Public  Service  Commission  v,  Vashon  Light  &  P. 
Co.  No.  4758,  April  25,  1919,  company  ordered  to  install  more 
transformer  capacity  at  the  Covey  Mill  and  increase  the  size  of  the 
secondaries  there ;  install  two  single-phase  2,200  volt  regulators  pole 
type  on  the  2,.300  volt  circuits  at  the  point  where  |uch  circuits  leave 
the  Portage  rack,  the  same  to  be  installed  on  or  before  September 
15,  1919. 

Ill,  Electric  railway 8, 

Connecticut. — Re  Connecticut  Co.  Docket  No.  3164,  July  31, 
1919,  approval  of  plans  and  specifications  for  remodeling  fifty  sin- 
gle truck  box  cars  and  converting  same  into  fifty  single  truck 
double  end  one  man  passenger  cars. 

Indiana.— 'Rq  Bedford  Stone  R.  Co.  No.  4596,  July  2,  1919,  order 
authorizing  discontinuance  of  operation  of  the  Bedford  Stone  Rail- 
way Company. 

Re  All  Electric  Interurban  R.  Cos.  No.  4691,  July  31,  1919,  order 
directing  that  all  electric  interurban  railways  operating  passenger 
cars  shall  supply  such  cars  with  wholesome  drinking  water,  the  water 
to  be  iced  at  such  intervals  as  will  keep  it  cool  and  fit  for  drinking 
imrposes^  as  provided  for  in  §  73  of  the  Public  Service  Commission 
Act  (Bums's  Anno.  Stats.  §  10052U2). 

Maine.— R^  Oxford  Electric  Co.  R.  R.  470,  July  18,  1919,  appeal 
of  electric  company  sustained  and  authority  granted  to  discontinue 
running  of  cars  upon  street  railway  between  the  villages  of  Norway 
P.U.R.1919E. 
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and  South  Paris  during  the  months  of  December^  1918^  and  Jan- 
uary, February  and  March,  1919. 

New  Jersey. — Re  Jersey  Central  Traction  Co.  July  10,  1919, 
specified  repairs  to  roadway  ordered. 

New  York,  First  District — ^Be  Interborough  Bapid  Transit  Co. 
Case  No.  2311,  Aug,  1,  1919,  order  directing  company  to  furnish 
additional  through  service  of  subway  trains. 

Wisconsin.— Re  Milwaukee  Electric  R.  &  Light  Co.  B~2489,  July 
17,  1919,  petition  to  suspend  service  on  Pabst  avenue-Wauwatosa 
line  in  the  city  of  Milwaukee  denied,  it  appearing  abandonment 
would  cause  serious  public  inconvenience  and  would  greatly  retard 
the  growth  and  development  of  the  city  of  Wauwatoea. 

IV.  Express. 

Michigan. — ^Re  Hives,  No.  8031,  July  15,  1919,  order  granting 
permission  to  discontinue  express  office  at  Chesterfield. 

New  York,  Second  District. — Re  American  R.  Exp.  Co.  Case  No. 
6828,  June  5,  1919,  petition  for  discontinuance  of  free  delivery  and 
pick-up  service  maintained  in  connectio'n  with  the  office  at  Pitts* 
ford,  denied,  it  appearing  that  such  service  is  a  convenience  which 
should  be  continued  in  said  village. 

Orange  County  Ice  Cream  Co.  v.  American  R.  Exp.  Co.  Case  No. 
6857,  June  5,  1919,  order  directing  respondent  expresss  company, 
in  city  of  Middlotown,  to  render  a  free  delivery  and  pick-up  service 
at  all  times  between  6  a.  m.  and  4  p.  m.  during  the  months  of  June, 
July,  August,  and  September. 

y.  Gas, 

Indiana. — Clawson  v.  Citizens  Gas  Co.  No.  4337,  July  11,  1919, 
order  directing  that  a  full  and  complete  investigation  of  the  services 
rendered  by  the  Citizens  Gas  Company  of  Indianapolis  be  made  by 
the  engineering  department  of  Commission  and  that  report  of  the 
engineers  be  delivered  to  the  interested  parties. 

New  York,  First  District. — Re  New  York  &  Q.  Gas  Co.  Case  No. 
2358,  June  27,  1919,  order  authorizing  change  in  standard  for  the 
measurement  of  illuminating  power  of  gas  to  be  manufactured,  dis- 
tributed or  sold  in  the  third  ward  of  the  borough  of  Queens,  city 
of  New  York. 

Lynch  v.  Bronx  Gas  &  E.  Co.  Case  No.  2382,  July  18, 1919,  order 
directing  the  Bronx  Gas  &  Electric  Company  to  extend  its  gas 
mains  and  service  in  such  manner  as  may  be  necessary  in  order  to 
furnish  and  provide  safe  and  adequate  service  to  persons  residing 
on  Maitland  avenue,  between  Mayflower  and  Ericcson  avenues^  in 
the  borough  of  the  Bronx,  city  of  New  York. 
P.U.R.1010B. 
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OJfciaAoma.— Gray  v.  Pittsburg  Ofl  &  Gas  Co.  Order  No.  1551, 
Cause  No.  3687,  March  25,  1919,  Pittsburg  Oil  &  Gas  Company 
ordered  to  resume  the  taking  of  gas  from  wells  on  complainant's 
lease  in  an  amount  which  shall  be  proportionate  to  the  amount  taken 
from  other  wells. 

Pennsylvania. — ^Be  Tylersburg  Home  Gas  Co.  Application  Docket 
No.  2501-1919,  June  16,  1919,  order  granting  permission  to  the 
Tylersburg  Home  Gas  Company  to  cease  and  desist  from  furnish- 
ing public  service  covered  by  its  charter  if  and  when  the  court  of 
common  pleas  of  Clarion  county  shall  enter  a  final  decree  dissolving 
said  corporation. 

VI.  Heating, 

Illinois,— Re  Central  lUinois  Pub.  Service  Co.  No.  8210,  July  14, 
1919,  order  granting  permission  to  utility  to  close  down  its  heating 
system  and  cease  rendering  service  on  May  1,  1920,  said  service  not 
to  be  resumed  until  September  1,  1920. 

Be  lUmois  Northern  Utilities  Co.  No.  7627,  July  25,  1919,  order 
authorizing  the  Illinois  Northern  Utilities  Company  to  discontinue 
use  of  specified  portions  of  its  heating  mains  in  Belvidere. 

VIM.  Bailroad9. 
a.  Ahandonment, 

Indiana. — Be  United  States  B.  Administration,  No.  4625,  Aug. 
6,  1919,  railroad  company  authorized  to  discontinue  service  and 
take  up  tracks  on  a  branch  line  of  railroad  1.5  miles  in  length,  no 
longer  used  for  freight  or  passenger  service. 

Michigan. — Be  Federal  Manager  of  Michigan  C.  B.  Co.  No. 
8014r-27,  Jime  26,  1919,  order  authorizing  railroad  company  to  dis- 
continue service  and  remove  tracks  and  structure  on  its  Blanchard 
branch. 

Be  Federal  Manager  of  Michigan  C.  B.  Co.  No.  8014-28,  July  8, 
1919,  order  authorizing  railroad  company  to  discontinue  service  and 
remove  its  so  called  Ellis  branch. 

Be  Bronner,  No.  8914r-29,  July  25,  1919,  permission  granted  to 
the  Michigan  Central  Bailroad  Company  to  discontinue  service  and 
remove  tracks  and  structures  and  back  end  of  the  McGraw  branch, 
and  the  McKinnon  spur  leading  off  the  McGraw  branch. 

Minnesota. — ^Be  Mesaba  B.  Co.  Aug.  7,  1919,  order  directing  that 
immediately  upon  completion  of  construction  and  having  ready  for 
operation  a  new  line  into  the  village  of  Hibbing,  the  Mesaba  Bailway 
Company  be  authorized  to  abandon  and  close  for  trafific  and  remove 
that  portion  of  its  line  now  constructed  and  operated  extending 
from  Third  avenue  and  South  street  in  the  village  of  Hibbing  to 
F.U.R.1910B. 
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tiie  point  whiere  the  n^wly  eonstruoted  line  leayoB  the  present  line 
of  said  railway  company. 

Re  Syracuse,  L.  S.  &  N.  R.  Co.  Case  No.  2533,  June  17,  1919, 
approval  of  declaration  of  abandonment  by  the  Syracuse,  Lake 
Shore,  &  Northern  Railroad  Company,  now  the  Empire  State  Bail- 
road  Corporation,  of  that  portion  of  its  route  located  on  the  east 
river  road,  commencing  at  Riverside  Cemetery,  in  the  town  of  Scribs, 
and  running  southerly  therefrom  to  its  present  terminus. 

h.  Spur  and  sidetracks. 

Illinois,— Re  Chicago,  M.  &  St.  P.  R.  Co.  No.'  9170,  July  25, 
1919,  permission  granted  to  railroad  company  to  install  and  operate 
siding  serving  the  Marquette  Cement  Company  at  Oglesby. 

Michigan. — Merrill  v.  Pere  Marquette  R.  Co.  No.  5769,  July  16, 
1919,  order  directing  railroad  company  to  cause  to  be  erected  and 
maintained,  a  bunting  post  at  the  end  of  spur  track,  which  ter- 
minates at  Midland  street  in  the  village  of  Merrill. 

South  DaJcota,— Host  v.  Chicago,  M.  &  St.  P.  R.  Co.  F~532,  July 
2,  1919,  sidetrack  at  least  1,600  feet  in  length  ordered  constructed 
approximately  midway  between  Reliance  and  Kennebec  by  the  Chi- 
cago, Milwaukee,  &  St.  Paul  Railway  Company. 

Smemos  v.  Chicago,  M.  &  St.  P.  B.  Co.  F-669,  Aug.  13,  1919, 
order  requiring  railroad  company  to  construct  and  put  in  operation 
on  side  track  at  station  at  Baltic,  a  heavy  machinery  loading  and 
unloading  platform. 

c.  Station  facilities, 

California'. — Contra  Costa  County  v.  Oakland,  A.  4  E.  R.  Co.  De- 
cision No.  6033,  Case  No.  1281,  Dec.  27,  1918,  Oakland,  Antioch, 
&  Eastern  Railway  Company  ordered  to  remove  its  station  at  Ohmer 
to  the  west  side  of  the  track. 

Illinois. — Albion  v.  Hines,  No.  8958,  June  17,  1919,  railroad 
companies  ordered  to  construct  a  brick  station  building  in  city  of 
Albion. 

Indiana. — Covington  v.  New  Orleans  G.  N.  R.  Co.  No.  2621,  Or- 
der No.  2294,  July  22,  1919,  order  directing  railroad  company  to 
construct  a  depot  at  Covington. 

/owa.— Robins  v.  Illinois  C.  R.  Co.  File  A-3010,  July  7,  1919, 
finding  that  the  business  of  the  station  of  Robins  does  not  warrant 
the  employment  of  a  regular  agent  but  the  depot  should  be  kept 
clean  and  open  a  reasonable  time  before  the  arrival  and  after  the 
departure  of  all  trains  carrying  passengers. 

Voris  &  Haas  v.  Waterloo,  C.  F.  &  N.  R.  Co.  File  A-5178,  July 
7,  1919,  finding  that  there  is  practically  no  freight  traffic  over  inter- 
urban  line  to  or  from  the  town  of  Robins  and  that  there  is  no  neees- 
P.U.R.1919E. 
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fiity  at  this  time  for  a  regdlaily  employed  agent  for  the  Waterloo, 
Cedar  Falls,  &  Northern  depot  at  Robins,  but  that  depot  should  he 
kept*  clean  at  all  times  and  open  it  reasonable  time  before  the  arrival 
and  departure  of  all  trains  carrying  passengers. 

L(mwiana,*— Wamerton  v.  New  OrleMis  G.  N.  B.  Co.  Order  No. 
2282,  No.  2859,  June  24,  1919,  approval  of  construdtion  of  a  proper 
and  suitable  depot  at  Wamerton,  and  placing  of  an  agent  in  charge 
thereof. 

Prairieville  v.  Louisiana  R.  &  Nav.  Co.  Order  No.  2284,  No. 
2881,  Jxme  24,  1919,  order  directing  railroad  company  to  install  an 
agent  in  charge  of  station  at  Prairieville. 

MandeviUe  v.  New  Orleans  G.  N.  R.  Co.  Order  No.  2285,  No. 
2889,  June  24,  1919,  order  directing  railroad  company  to  file  and 
atibmit  to  Commission  for  its  approval  plans  and  specifications  for 
an  adequate  and  appropriate  station  house  or  depot  to  be  built  at 
MandeviUe.     . 

Michigan, — ^Re  Alfred,  D-1317,  July- 31,  1919,  order  granting 
permission  to  continue  agency  at  Pehfield  station  and  to  maintain 
the  same  as  a  prepaid  station. 

Re  Alfred,  D-1325,  July  31,  1919,  petition  for  permission  to  dis- 
continue agency  at  Otterburn  station  and  to  maintain  the  same  as 
a  prepaid  station,  denied. 

Mississippi. — Re  Ex  parte.  Gulf  &  S.  I.  R.  Co.  Aug.  6,  1919,  order 
granting  permission  to  railroad  company  to  change  station  hours. 

Missouri. — Willett  v.  St.  Louis  Southwestern  R.  Co.  Case  No. 
2047,  Aug.  19,  1919,  order  authorizing  the  construction  and  mainte- 
nance of  a  depot  for  passengers  and  freight  in  town  of  Perkins.    ^ 

New  Jersey. — ^Wildwood  Extension  Realty  Co.  v.  Wildwood  &  Dj 
B.  Short  Line  R.  Co.  July  16,  1919,  recommendations  that  station 
facilities  at  West  Wildwood  be  improved. 

New  York,  Second  District. — Re  United  States  R.  Adrpinistra- 
tion  Case  No.  6790,  May  22,  1919,  order  directing  that  'the  North 
Stephentown  station  on  the  Chatham  division  of  the  Rutland  fail- 
road,  be  maintained  as  a  nonagency  station. 

Re  United  States  R.  Administration  Case  No.  6823,  May  22, 
1919,  order  discontinuing  Rotterdam  junction  station  as  a  passen- 
ger agency  station,  with  the  understanding  that  the  station  building 
shall  be  kept  open  for  the  convenience  of  passengers  on  railroads, 
and  to  be  provided  with  proper  lighting,  heating,  and  cleaning. 

Re  United  States  R.  Administration,  New  York  C.  R.  Co.  Case 
No.  6822,  May  27,  1919,  order  denying  petition  to  discontinue  serv- 
ices of  passenger  agent  at  Ferry  street  station,  in  city  of  Buffalo,  it 
appearing  that  the  public  interest  and  convenience  require  that  the 
agent  should  be  continued  at  said  station. 

Skinner  v.  Eric  R.  Co.  Case  No.  5656,  June  3,  1919,  railroad  com- 
pany directed  to  submit  to  Commission  plans  and  specifications  for 
P.U.R.1019E. 
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a  suitable  passenger  freight  station  building  to  be  erected  at  Skin* 

ner's  Falls. 

Be  United  States  B.  Administration,  Case  No.  6821,  Jnne  3, 1919, 
petition  for  discontinuance  of  seryices  of  an  agent  at  the  Transit 
freight  and  passenger  station  on  the  Ganandaigua-North  Tonawanda 
branch  denied,  it  appearing  to  the  Commission  that  public  conven- 
ience and  necessity  require  the  services  of  an  agent  at  said  station. 

Be  United  States  B.  Administration,  Case  No.  6824,  June  3, 1919, 
petition  for  permission  to  dispense  with  the  services  of  an  agent  at 
the  West  Bush  station,  on  the  Canandaigua-North  Tonawanda 
branch,  Bochester  division  of  the  New  York  Central  Bailroad,  de- 
nied, it  appearing  that  convenience  and  necessity  of  the  public  re- 
quire the  continuance  of  services  of  such  an  agent. 

UtoA.— Sigurd  v.  Denver  &  B.  G.  B.  Co.  Case  No.  181,  Aug.  5, 
1919,  order  directing  the  construction  of  a  depot  and  other  station 
requirements  at  Sigurd  to  take  care  of  the  shipping  and  passenger 
traflSc. 

Wisconsin,— EMnton  v.  Pairchild  &  N.  E.  H.  Co.  B-2479,  Jnly 
22,  1919,  petition  for  the  installation  of  an  agent  in  station  at  Allen 
dismissed,  it  appearing  that  with  the  improved  telephone  communi- 
cation with  the  Foster  agent  and  with  the  proper  fulfilment  of  his 
duty  by  the  caretaker,  adequate  service  will  be  rendered. 

Webster  v.  Chicago,  St.  P.  M.  &  0.  B.  Co.  Aug..ll,  1919,  petition 
requesting  the  erection  of  a  suitable  station  building  and  employ- 
ment of  regular  agent  at  Hines  denied,  it  appearing  that  the  traffic 
at  the  present  time  is  not  such  as  to  justify  an  order  requiring  the 
maintenance  of  a  regular  agency ;  installation  of  a  telephone  in  the 
depot  or  caretaker's  store  authorized. 

d.  Stoekuard  faeUUiea^ 

Louisiana. — Pioneer  v.  Missouri  P.  B.  Co.  Order  No.  2288,  No. 
2900,  June  24,  1919,  order  directing  railroad  company  to  build  at 
Pioneer  suitable  and  adequate  stock  pens  for  the  handling  of  ship- 
ments of  live  stock. 

Minnesota. — Powers  v.  Great  Northern  B.  Co.  A-24951,  June  19, 
1919,  order  directing  railroad  company  to  provide  suflScient  stock- 
yard facilities,  consisting  of  a  one-pen  stockyard  with  loading  chute 
at  the  village  of  Quamba. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  A-2619,  June  19,  1919,  order 
granting  permission  to  railway  company  to  discontinue  agency  serv- 
ice at  Armstrong  and  to  substitute  therefor  custodian  service. 

South  Dakota.— Brown  v.  Chicago,  M.  &  St  P.  B.  Co.  No.  3229, 
July  2,  1919,  company  ordered  to  provide  adequate  watering  facili- 
ties for  stockyards  at  Beliance. 

Wisconsin. — ^Landsinger  Bros.  v.  Hillsboro  ft  N.  E.  B.  Co.  B-2437, 

P.U.R.1919E. 
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Jvly  26,  1919,  order  aaihorizing  the  construction  and  maintenance 
of  a  concrete  floor  or  payement  in  all  of  the  alleys  and  in  two  of  the 
pens  in  stockyard. 

e.  Train  facilities. 

Indiana. — Sunbeam  Coal  Co.  v.  Pennsylvania  E.  Co.  No.  4.393, 
July  11,  1919,  order  dismissing  petition  averring  that  service  fur- 
nished by  Pennsylvania  Railroad  (Vandalia  division)  in  the  way  of 
transportation  for  miners  to  and  from  their  place  of  employment  is 
inadequate  and  insufficient. 

Johnson  v,  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  4661,  Aug.  13, 
1919,  petition  for  additional  train  denied,  it  appearing  that  the  reve- 
nue therefrom  would  be  far  less  than  the  cost  of  operation. 

Louisiana. — Morrow  v.  Texas  &  P.  R.  Co.  Order  No.  2286,  No. 
2892,  June  24,  1919,  order  requiring  railroad  company  to  stop  its 
train  No.  24  on  flag  at  Morrow,  for  passengers  destined  to  points  east 
of  Addis. 

Re  Franklin  &  A.  R.  Co.  No.  2905,  Order  No.  2290,  July  22, 1919, 
order  authorizing  the  discontinuance  of  trains  Nos.  2  and  4,  now 
operating  between  New  Iberia  and  Sterling,  and  between  Milton  and 
New  Iberia. 

Re  Vicksburg,  S.  &  P.  R.  Co.  No.  2907,  Order  No.  2291,  July  22, 
1919,  approval  of  the  elimination  and  abandonment  of  trains  Nos. 
7  and  8 ;  also  approval  of  the  operation  of  trains  Nos.  1  and  2,  11 
and  12,  9  and  10,  5  and  6,  subject  to  the  condition  that  train  No. 
11  be  stopped  on  flag  to  receive  and  discharge  passengers  at  Simms- 
boro  and  that  train  No.  12  be  stopped  on  flag  to  receive  and  dis- 
charge passengers  at  Choudrant  and  Calhoun. 

Massachusetts. — Re  Berkshire  Street  R.  Co.  P.  S.  C.  2428,  June 
28,  1919,  approval  of  purchase  and  operation  of  seventeen  safety 
cars. 

Re  Milford,  A.  &  W.  S.  R.  Co.  P.  S.  C.  2441,  June  28,  1919,  ap- 
proval of  construction  and  operation  by  street  railway  company  of 
two  converted  safety  cars  to  be  operated  over  company's  Caryville 
Branch,  each  car  to  be  remodelled  and  equipped  with  safety  devices 
in  accordance  with  information  given  by  management  of  the  com- 
pany. 

Michigan.— Re  Michigan  Trust  Co.  D-1321,  June  24,  1919,  order 
granting  permission  to  the  Michigan  Trust  Company  as  receiver  of 
the  Manistee  &  North  Eastern  Railroad  Company,  to  operate  raiU 
road  of  the  Leelanau  Transit  Company  for  a  period  of  one  year. 

Mississippi. — Mississippi  R.  Commission  v.  United  States  R.  Ad- 
ministration, No.  5052,  July  10,  1919,  order  directing  the  United 
States  Railroad  Administration  and  the  St.  Louis-San  Francisco 
Bailroad  to  restore  trains  Nos.  923  and  924  on  Sunday  between 
Aberdeen  and  Holly  Springs. 
P.U.R.1919E. 
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Neirtishi,—'Re  TTnion  P.  Train  Service,  Informal  Compkint  No, 
5^96,  June  12,  1919,  petition  fot  the  itestoration' of  motor  car  serv- 
ice between  Beatrice  and  Lincoln  dismissed,  it  appearing  that  no 
evidence  has  been  submitt-ed  by  complainants  which  wpuld  warrant 
order  restoring  service. 

New  Jersey,— tWMwooA  Extension  Realty  Co.  v.  Wildwood  &  D. 
B.  Short  Line  K.  Co.  July  16,  1919,  recommendation  that  certiiin 
express  trains  stop  on  flag  at  West  Wildwood. 

New  Yorlcj  Second  District — Re  New  York  C.  E.  Co.  Case  Xo. 
6294,  June  12,  1919,  order  changing  time  of  train  No.  803  on  the 
Cape  Vincent  branch,  so  as  to  leave  Cape  Vincent  at  11 :30  a.  m. 
and  arrive  in  Watertown  at  12:40  P.  M.,  and  train  No.' 804,  to  leave 
AVatertown  at  1  p.  m.  and  arrive  at  Cape  Vincent  at  2:05  p.  m. 

Oregon, — Re  Oregon-Washington  R.  &  Nav.  Co.  P.  S.  C.  Or.  Or- 
der No.  514,  F-172,  June  9,  1919,  approval  of  the  withdrawal  of  the 
Tuesday  live-stock  train  which  has  customarily  been  used  to  trans- 
port live  stock  in  car  load  lots  of  less  than  ten  cars  at  the  minimum 
rate  of  speed  and  under  conditions  required  by  chapter  136  Laws  of 
1911,  and  amended  by  chapter  60  of  the  General  Laws  of  Oregon, 
1913. 

Wiscomin.—Keeley  v.  Chicago,  M.  &  St.  P.  R.  Co.  June  21,  1919, 
order  dismissing  petition  for  the  stopping  of  trains  No.  16,  and  No, 
1  to  stop  at  Linden  on  signal,  dismissed,  it  appearing  to  the  Com- 
mission that  conditions  do  not  warrant  an  order  requiring  the  stop- 
ping of  certain  heavy  interstate  limited  trains. 

/.  Physical  connection* 

Minnesota, — Warren  v.  Great  Northern  R.  Co.  A-2510,  June  17> 
1919,  order  directing  that  when  the  County  Commissioners  of  Marsh- 
all county  fix  date  on  which  county  intends  to  commence  to  ship 
gravel  from  pits  along  t^e  line  of  the  Minneapolis,  St.  Paul  &  Sault 
Ste  Marie  railroad,  for  the  purpose  of  graveling  state  road  No.  1, 
respondent  railroads  must  provide  transfer  facilities  at  Warren  in 
order  to  allow  shipments  to  commence  on. date  fixed  by  said  Com- 
missioners. •  : 

F/I/.  Telegraphs* 

/Hinow.— French  Bros.  v.  Western  IT.  Teleg.  Co.  No.  9060,  June 
17,  1919,  petition  for  telegraph  service  in  Omaha  dismissed,  it  ap- 
pearing that  the  business  to  be  done  at  Omaha  would  not  justify  the 
maintenance  of  an  independent  oflSce. 

Louisiana. — Atchafalaya  v.  Morgan^s  Louisiana  &  T.  R.  Co.  Order 
No.  2283,  No.  2876,  June  24,  1919,  railroad  company  commanded 
and  directed  to  establish  at  Atchafalaya  an  office  for  dispatching 
and  receiving  of  telegraphic  messages.  • 
P.U.R.1919E. 


Digiti: 


zed  by  Google 


APPENDIX.  ;  14165 

lyOefalomo  v.  Illinois  C.  R.  Co/ No.  e914;'0rfer  Wo.  2892,  July 
2^y  1919,  telegraph  company  required  to  establish  and  maintain  at 
Kenner,  from  November  15th  to  June  Ist  of  eadi  year/an  office  at 
Kenner,  for  the  receipt  and  delivery  of  telegrams. 

IX.  Telephones, . 

Illinois. — Public  Utilities  Commission  v.  Kempton  Teleph.  Co. 
No.  8671,  June  17,  1919,  order  directing  the  Kempton  Telephone 
Company  to  proceed  at  once  to  place  its  lines  and  equipment  in 
repair,  conforming  with  the  requirements  of  Commission,  as  found 
in  general  order  No.  30,  "Establishing  Rules  for  Overhead  Electrical 
Construction,'^  in  order  that  service  may  be  rendered  to  subscribers 
of  respondent  company  in  compliance  with  general  order  No.  2^, 
"Establishing  Standards  of  Service  for  Telephone  Companies/* 

Re  Commercial  Teleph.  &.Teleg.  Co.  No.  8976,  June  17,  1919, 
approval  of  traffic  agreement  wherein  the  Commercial  Telephone  & 
Telegraph  Company  agree  to  connect  their  toll  line  to  the  local  Ex- 
change of  the  Beal  Telephone  Company,  at  Beaver  Creek,  for  the 
handling  of  toll  business. 

Re  Central  Illinois  Teleph.  &  Teleg.  Co.  No.  9048,  June  17,  1919, 
approval  of  traffic  agreement  between  the  Central  Illinois  Telephone 
&  Telegraph  Company  and  the  Hartsburg  Telephone  Exchange, 
"wherein  contracting  parties  agi'ee  upon  a  method  of  handling  toll 
business  and  reversed  toll  messages  in  Logan  county. 

Indiana. — Miller  v.  Waldron  Teleph.  Exch.  No.  4557,  June-  26, 
1919,  order  directing  that  physical  connection  be  made  by  and  l)e- 
tween  the  Waldron  Telephone  Exchange  and  Jewett  Telephone  Ex- 
change, the  cost  of  such  connection  be  paid  equally  by  the  two  ex- 
changes. 

Michigan. — Re  Vassar,  T-196,  July  16,  1919,  order  authorizing 
one  or  more  of  toll  lines  of  Michigan  State  Telephone  Company  now 
running  into  or  through  the  village  of  Vassar,  be  physically  con- 
nected with  the  exchange  lines  of  the  Valley  Telephone  Com- 
pany at  Vassar. 

Minnesota.— \Yehher  v.  Clover  Co-op.  Teleph.  Co.  July  29,  1919, 
order  directing  the  Clover  Co-operative  Telephone  Company  to  re- 
store telephone  service  formerly  furnished  to  Barney  Webber  and 
Charles  P.  Webber. 

Oklahoma. — Henderson  v.*  Bradbum,  Order  No.  1553,  Cause  No. 
3626,  March  31,  1919,  Remus  Telephone  Company  and  Tecumseh 
Telephone  Company  ordered  to  re-establish  physical  connection  so 
as  to  give  service  between  the  city  of  Tecumseh  and  the  Remus  Tele- 
phone Exchange,  and  to  the  patrons  of  the  latter  exchange. 

Wisconsin.— Re  Ripon  United  Teleph.  Co.  XJ-1553,  June  11,  1919, 
order  directing  telephone  company  to  extend  service  to  specified  per- 
sons. 
P.U.R.1919E, 
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Bishop  T.  Western  Wisconsin  Teleph.  Go.  TJ-1532,  June  17, 1919, 
order  granting  permission  to  the  Western  Wisconsin  Telephone  Com- 
pany and  the  Tamarack  Telephone  Company  to  make  snch  physical 
connection  or  connections  between  their  switchboards  at  Arcadia  as  is 
required  to  furnish  local  service  between  such  switchboards  to  sub- 
scribers of  each  company. 

Magin  v.  People's  Teleph.  Co.  TI-1545,  June  26,  1919,  order  di- 
recting telephone  company  to  repair  lines,  switchboard,  and  other 
equipment  at  Fox  Lake  Exchange  in  order  to  furnish  more  adequate 
service. 

He  Oilman  &  W.  Teleph.  Co.  July  11, 1919,  petition  for  the  exten- 
sion  of  telephone  service  denied,  it  appearing  that  public  conven- 
ience and  necessity  do  not  require  proposed  extensions  in  the  towns 
of  Cleveland  and  McKinley. 

JT.  Water. 

t 

California. — ^Hanchett  v.  Henderson,  Decision  No.  6325,  Case  No. 
1267,  May  12,  1919,  defendant  directed  to  improve  water  service 
through  operation  of  pumps  for  a  longer  period  of  time  during  the 
summer  season. 

Pennsylvania. — Bemtheisel  v.  Manheim  Water  Co.  Complaint 
Docket  No.  2425,  June  9, -1919,  order  directing  water  company  to 
make  certain  specified  improvements  and  extensions  in  its  distribut- 
ing system. 

Street  Railways* 

New  Hampshire: — In  the  following  cases  street  railway  companies 
were  exempted  from  taxation :  Re  Boston  &  M.  R.  Co.  D-528,  July 
l%y  1919;  Re  Manchester  &  D.  Street  R.  Co.  D-530,  July  16,  1919; 
Re  Nashua  Street  R.  Co.  D-532,  July  16,  1919. 

Utah.—'RQ  Syndicate  Invest.  Co.  Case  No.  202,  July  16*  1919, 
order  granting  petitioner  relief  from  provisions  of  cireular  No.  54, 
insofar  as  the  same  applies  to  proposed  addition  to  present  building 
located  at  Second  South  and  First  West  streets,  and  authorizing  the 
construction  of  addition  in  such  manner  to  provide  a  clearance  of  not 
less  than  19  feet  6  inches  from  top  of  rail  to  trolley  wire. 

Telephones. 

Illinois,— 'Re  Crossville  Teleph.  Co.  No.  8814,  June  17,  1919,  ap- 
proval of  an  agreement  by  and  between  the  Crossville  Telephone 
Company  and  the  White  County  Telephone  Union,  providing  for 
division  of  territory  based  upon  boundary  line  between  the  territory 
served  respectively  by  the  contracting  parties  and  in  which  the  con- 
tracting parties  agree  not  to  extend  their  service  beyond  the  estab- 
lished line. 
P.U.R.1919H. 
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Accounting  for  abandoned  property,  see  Aooountoto,  4. 
Legalizing  unauthorized  abandonment  of  railroad  hj  Texas  legit- 
lature,  see  Railboads,  4. 

ABANDONMENT  OF  SERVICE. 

Jurisdiction  of  Louisiana  court  over  question  of  abandcmment  of 
service  before  action  of  (Commission,  see  Sebvioe,  3. 

Authority  to  abandon  branch  line  of  railroad  not  implied  from 
power  to  authorize  abandonment  of  station,  see  Sebvicb,  8, 

Jurisdiction  of  New  York  Commission  to  authorize  abandonment 
of  branch  line  of  railroad,  see  Sksvice,  9. 

Logging  company  having  acquired  railroad  not  discharged  from 
duty  to  operate  it  because  of  leasing  it  to  subsidiary  company 
controlled  by  same  stockholders,  see  Sebvicb,  23. 

Passenger  traffic  on  branch  line  not  to  be  discontinued  merely  be- 
cause it  is  unprofitable,  see  Service,  24. 

Abandonment  of  street  railway  branch  line  serviee  during  winter, 
see  Service,  37. 

Street  railway  service  not  to  be  abandoned  without  evidmca  that 
public  will  not  support  it,  see  Sebvicb,  38. 

Annotation  on  abandonment  of  service,  p.  286. 

ABII.ITY. 

Ability  of  consumers  to  pay  as  element  to  be  considered  in  de- 
termining reasonableness  of  return,  see  Rbturit,  22. 

ACCESS. 

Injury  to  property  from  change  of  grade  of  railroad,  see  Damages, 
2-5. 

ACCOUNTING. 

Accounting  records  of  utility  to  be  transferred  with  physical  proiH 
erty,  see  Sale,  1. 

1.  A  warehouse  company  which  operates  public  utility  warehouses 
and  is  also  engaged  in  nonutility  business  should  be  required  to  keep 
segregated  accounts  of  the  expenses  as  between  the  utility  and  the  non- 
utility  branches  of  its  business.    Re  Lathrop  Hay  Go.  (Cal.)  239. 

2.  A  plan  for  keeping  the  accounts  of  a  company  doing  a  utility 
and  a  nonutility  business,  so  that  its  utility  operation  may  be  readily 
identified,  should  not  permit  the  use  of  a  single  voucher  for  both  opera- 
tions.   Re  Yaquina  Bay  R.  &  Lumber  Co.  (Or.)  875. 
P.U.R.1010E.  67  1057 
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AGGOUNTINQ— oofitimied. 

3.  The  practice  of  crediting  the  plant  aoeount  upon  the  replace- 
ment of  property  with  the  amount  realised  on  the  sale  of  the  old 
equipment,  and  charging  that  account  with  the  entire  coat  of  new 
property,  is  obviously  improper.  Re  Illinois  Northern  Utilities  Co. 
(111.)  932. 

4.  Property  which  has  been  abandoned  because  obsolete,  upon  the 
installation  of  more  adequate  and  modern  facilities,  should  be  charged 
to  the  depreciation  reserve  or  to  the  surplus  accounts  and  a  "Property 
Abandoned"  account  will  not  be  authorised.  Re  Consolidated  Gas  Co. 
(N.  J.)  542. 

ACCRUED    DEPRECIATIOK. 

Consideration  of  accrued  depreciation  in  valuation  proceeding,  see 
Valuation,  1&-17. 

ADDITIONS. 

See  Betteiucents. 

ADEQUACY., 

Inadequacy  as  a  factor  of  depreciation,  see  DsPsnciATioif,  2. 

ADJACEWT  PROPERTY. 

Damages  from  change  in  crossing,  see  Gbobsikqs,  5. 

Injury  to  property  from  change  of  grade  of  railroad,  see  Dakaoes, 

2-6. 
Consideration  of  original  cost,  present  value  and  value  of  adjacent 

property  in  determining  value  of  land  for  rate  making,  see 

Valuation,  38. 

ADVERTISING. 

Jurisdiction  of  Commission  not  limited  by  advertisements  of  utility, 
see  Rates,  0. 

AGENTS. 

Postmaster  General  rather  than  his  agent  as  proper  party  in  in- 
junction action  against  collection  of  telephone  ratee,  see  Pab- 
TIES,  2-4. 

Beasonableness  of  Commission  order  requiring  maintenance  of 
agent  at  station  although  not  required  by  Texas  statute,  see 
Sebvicb,  27. 

Refusal  of  New  York  Commission  to  grant  request  of  the  United 
States  Railroad  Administration  to  discontinue  agency  station 
because  of  expense  where  wages  have  been  voluntarily  and 
unreasonably  increased,  see  Service,  33. 


Interference  with,  on  change  of  grade  of  railroad,  see  Damaobs,  S. 

AIXOCATION. 

See  Appobtionment. 
P.U.R.1919E. 
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AltTERNATINO  CUBBENT. 

Disposition  of  constuners'  appliances  upon  diange  from  alteruaiusg 
to  direct  current  seryice,  see  Sesvice>  20. 

AKElfBMEirTS. 

Amendment  to  certificate  of  incorporation  under  New  York  Stock 
Ck>rporations  Law,  as  made  pursuant  to  General  Corporations 
Law,  see  Okbtifioatbs  of  Incobpobation,  2. 

Amendment  of  rate  schedules  imder  Illinois  statute^  we  Batbs,  ^. 

AMORTIZATION. 

Amount  of  annual  depreciation  as  allowance  for  amortisation  ol 
obsolete  steam  plant  char^;able  to  operation,  see  Rstubn,  4, 

Expenses  incurred  in  proceeding  before  Commission  to  be  amortized 
oyer  period  of  years,  see  Retub27,  10,  1L 

APPEAI.  AND  REVIEW. 

/.  Nature  of  review,  i. 
I/.  Powers  of  appellate  tribunal,  2. 
III.  Coneluaiveness  of  findings  of  OonmUeMion,  S. 
IV f  Chrounds  for  reversal,  4t-~9. 

a.  Sufficiency  of  record  on  appeal,  4,  6, 

b.  Sufficiency  of  evidence  to  support  flndingSf  (f*  , 
e.  Immaterial  error,  7,8, 

d.  Sufficiency  of  findings,  P. 
F.  Federal  question,  10. 

Order  of  selectmen  requiring  relocating  of  tracks  of  street  railway 
not  to  be  set  aside  by  Commission  because  of  cost^  see  Stbevv 
Railways,  1. 

/.  Nature  of  review. 


1.  A  strictly  judicial  review  is  contemplated  by  §  67  of  the  Cali- 
fornia Public  Utilities  Act,  authorizing  the  party  aggrieved  by  'a 
deeision  of  the  Commission  to  apply  to  the  supreme  court  to  determine 
whether  the  Commission  has  regularly  pursued  its  authority.  Napa 
Valley  Electric  Co.  v.  Railroad  Commission  (U.  8.)  471. 

II.  Powers  of  appellate  tribunal. 

2.  Upon  a  review  of  a  Commission  order  requiring  a  corporation 
to  continue  the  operation  of  a  railroad,  the  court  is  without  jurisdic- 
tion to  determine  whether  such  operation  is  in  violation  of  the  com- 
pany's charter.    Brooks-Scanlon  Co.  v.  Railroad  Commission  (La^)   1. 

III.  Conclusiveness  of  findings  of  Commission. 

8.  The  Nebraska  supreme  court  will  not  reverse  the  order  of  the 
state  Railway  Commission,  on  appeal,  unless  it  la  found  Xq  be.  dearly 
P.U.R.1919E. 
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unreasonable.    Lincoln  Commercial  Club  v.  Missouri  P.  R.  Co.  (Neb.) 

5T. 

IV.  Grounds  for  reversal. 

a.  Sufficiency  of  record  on  appeal, 

4.  An  order  imposing  a  fine  against  a  utility  for  violation  of  an 
■order  of  the  Commission  requiring  filing  of  certain  reports,  must  be 
reversed  where  the  evidence  included  in  the  record  does  not  support 
such  order.  Atchison,  T.  k  S.  F.  R.  Co.  v.  State  (Okla.)  63. 
'  6.  A  decision,  in  an  action  to  set  aside  an  order  of  the  Commisaion 
fixing  rates,  that  the  order  is  unreasonable,  should  be  based  upon  evi- 
deikce  before  the  court,  and  not  upon  a  supposition  that  a  subsequent 
order  increasing  the  rates  fixed  in  the  former  order  of  the  Commis- 
sion rescinded  the  former  order  as  unreasonable,  rendering  it  void 
from  the  beginning,  since  both  orders  might  be  sustained  as  reasonable 
when  made.  Milwaukee  Electric  R.  &  Light  Co.  y.  Railroad  Commia- 
aion  (Wis.)  223. 

b.  Sufficiency  of  evidence  to  support  findings. 

9.  No  error  is  committed  hj  a  trial  court  in  refusing  to  submit 
an  issue  as  to  which  no  evidence  has  been  offered.  Railroad  Commia- 
Bioik  y.  Pecos  k  N.  T.  R.  Co.  (Tex.)  328. 

c.  In%niaterial  errors, 

7.  On  the  question  of  the  reasonableness  of  a  Commission  order 
fequiring  the  construction  of  a  depot  building  and  station  facilities 
at  a  specified  place,  the  admission  of  evidence  of  population  and  growth 
of  a  near-by  town  is  not  reversible  error  where  other  testimony  from 
which  the  comparison  could  be  made,  was  admitted  without  objection. 
Railroad  Commission  v.  Pecos  &  N.  T.  R.  Co.  (Tex.)  328. 

«6.  A  charge  as  to  the  duty  of  a  railroad  company  with  respect 
to  depot  facilities,  couched  in  the  language  of  the  statute,  followed  by 
a  statement  that  the  company,  if  dissatisfied  with  an  order  of  the 
Commission  with  respect  thereto,  may  enjoin  the  enforcement  thereof 
if  unreasonable,  is  not  assailable  on  appeal  on  the  ground  that  it  was 
not  conditioned  with  a  statement  that  the  company  is  entitled  to  a 
reasonable  return.  Angelina  &  N.  River  R.  Co.  v.  Railroad  Commission 
(Tex.)  454. 

d.  Sufficiency  of  findings. 

9.  In  an  action  to  set  aside  an  order  of  the  Commission,  the 
single  finding  by  the  court  that  the  order  is  unreasonable,  satisfies 
the  requirement  of  a  statute  that,  upon  the  trial  of  an  issue  of  facta 
by  the  court,  the  judge  shall  state  in  his  decision  the  facts  found  by 
him.  Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad  Commission  (Wia.) 
223. 
P.UR'.1919E.  ... 
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y.  Pederal  question. 

Rule  a«  to  choiee  of  oonrtB  for  review  of  GoaimiBBion  deciei^  ib- 
▼olving  Federal  constitutional  question,  p.  473. 

10.  A  controversy  as  to  which  of  two  existing  agencies  or  arms  of  a 
state  government,  a  municipality  or  a  state  corporation  commission,  ia 
authorized  for  the  time  being  to  exercise  in  the  public  interest  the 
power  of  rate  regulation  of  a  public  utility,  subject  to  which  power  the 
franchise  confessedly  was  granted,  involves  no  question  under  the  con- 
tract clause  of  the  Federal  Constitution,  but  only  a  question  of  local 
law,  the  decision  of  which  by  the  highest  court  of  the  state  is  final. 
Pawhuska  v.  Pawhuska  Oil  &  Gas  Co.  (U.  8.)  178. 

APPEIXATE  COURTS. 

See  CouBTB. 

APPORTIONMENT. 

J.  Gas,  1. 

It,  Telephones,  2,  3» 
III.  Water,  4,  5. 
IF*  Utility  operating  several  departments,  0-P. 

a.  In  general,   6. 

b.  Electricity  gas,  and  heating,  7. 
e.  Electricity  and  water,  S,  9* 

Of  service  charge  for  heating  to  be  based  on  radiation,  see  Rara,  42. 
Apportionment  of  revenues  and  expenses  to  show  convenienoe  and  neoea* 
sity  of  ralroad  station,  see  Bbdvzgb,  a4. 


I.  Oas. 

1.  An  apportionment  as  between  two  localities  in  which  a  gas 
company  is  operating  need  not  be  made  in  a  rate  proceeding,  Where 
the  ccHiditions  in  the  two  cities  are  very  similar,  the  same  rate  is 
charged  in  each,  and  items  which  can  be  strictly  allocated  show 
aimilar  ratios.  Consumers  of  Gas  v.  Central  Hudson  Gas  A  E.  Oo. 
(N.  Y.)  294. 


II,  Telephones, 

Annotation  on  apportionment  in  telephone  cases,  p.  130. 

2.  Switching  telephone  service  is  of  value  to  rural  subscribers  as 
well  as  to  city  subscribers,  and  each  class  of  service  should  therefore 
bear  its  fair  share  of  the  costs  of  rendering  it,  including  the  proper 
apportionment  of  plant  and  other  costs.  Hardeman  v.  Purcell  Teleph. 
Co.  (Okla.)  307. 
P.U.R.1919E. 
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3.  In  determining  the  reasonableness  of  switching  rates,  traffic,  and 
commercial  expenses  directly  involved  were  apportioned  to  rural  switch- 
ing service  according  to  the  use  made  of  the  exchange  facilities,  or  on 
a'^pef  caK  basis/'    Hardeman  t.  PurceU  Teleph.  Co.   (Okla.)  307. 

III.  Water. 

Town  and  outside  consumers  not  to  be  segregated  in  proceeding  to 
determine  reasonableness  of  water  rates,  see  Retubn,  27. 

Annotation  on  apportionment  in  water  cases,  p.  130. 

4.  In  determining  the  reasonableness  of  water  rates,  that  portion 
4f  the  transmission  and  distribution  system  chargeable  to  fire  service 
was  apportioned  between  the  various  nranicipalities  served  by  the 
company  on  a  basis  of  customers  served.  Be  Monmouth  County  Wat^* 
Co.  (N.  J.)  747. 

5.  In  ascertaining  the  cost  of  fire  and  domestic  water  service, 
tranbmission  and  distribution  mains  were  apportioned  on  the  excess 
method,  it  being  assumed  that  the  fire  service  Will  require  mains  of  a 
somewhat  larger  size,  depending  on  the  extent  to  which .  such  mains 
are  used  for  transmission  to  various  parts  of  the  municipality,  or 
through  one  municipality  to  another.  Re  Monmouth  County  Water  Co. 
(N.  J.)  747. 

IV »  Utility  operating  several  departments. 

a.  In  general. 

.'■  Annotation  on  apportionment  in  case  of  utility  operating  several 
departments,  p.  132. 

6.  In  estimating  operating  exp^ise,  a  division  of  commercial,  new 
business,  and  general  expense  upon  the  basis  of  the  gross  revenue  from 
all  departments  of  a  utility  company,  is  objectionable,  a  more  accurate 
determination  resulting  from  the  division  of  general  expenses  upon 
'.he  basis  of  the  salaries  paid  and  the  cost  of  materials  and  supplies 
employed  in  the  various  departments.  Re  Illinois  Northern  Utilities 
Co.  (IlL)  932. 

b.  Electt^totty,  gaSf  and  heating. 

Necessity  of  separating  gas  and  electric  operations  of  gas  and 
electric  company,  p.  161. 

7.  In  a  proceeding  to  fix  electric  rates  for  a  utility  operating 
electric,  gas,  and  steam  heating  departments,  the  Illinois  Commission 
will  take  into  consideration,  with  other  things,  the  relative  importance 
of  the  various  services  rendered,  the  favorable  situation  of  a  department 
rendering  one  class  of  service  as  compared  with  that  rendering  another, 
and  the  effect  of  the  decision  upon  the  conduct  of  the  enterprise  and 
the  welfare  of  the  consiuners  and  citizens.  Re  Monmouth  Pub.  Service 
Qp.  (HI.)  494. 

P.U.R.1919E. 
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e.  Me€*rieity  and  uwfer. 

8.  An  apportionment  of  operating  expenses  between  the  electric 
and  water  departments  of  a  municipal  electric  and  water  utility,  on 
an  arbitrary  basis  of  one  third  to  the  water  and  two  thirds  to  the 
electric,  the  electric  department  furnishing  the  water  department 
current  for  lighting  and  power  without  compensation,  was  rejected. 
Re  Bluffton  Municipal  Light  &  Waterworks   (Ind.)   117. 

9.  Commercial,  general,  and  undistributed  expenses  were  ap* 
portioned  between  municipal  water  and  electric  plants  on  a  revenue 
basis,  and  the  total  cost  of  steam  generated  on  the  basis  of  the  esti- 
mated  pounds  of  coal  used  by  the  water  plant  in  the  operation  of  its 
steam  punlp.    Re  Bluffton  Municipal  Light  &  Waterworks  (Ind.)  117. 

ARIZONA. 

Jurisdiction  of  Arizona  Commission  to  compel  water  company  to 
purchase  system  of  another  company,  see  Consolidatioit>  2. 

Land  company  selling  water  as  public  utility,  see  Public  Utiij- 
TI£B,  1. 

ASSESSMENT. 

Validity  imder  South  Dakota  statute  of  levying  assessment  against 
stockholders  while   charging  other   subscribers  annual   rate, 

see  DlBCEIMINATION,  3. 

AI7BIT. 

Expenses  incurred  in  proceeding  before  Commission  to  be  amortized 
over  period  of  years,  see  Retusn^  10,  11. 

AUTOMOBILES. 

J.  Certificate  of  convenience  far  operation  of,  a«  oonvmon  carrU 

era,  J— 4. 
1/.  Method  of  opeTration,  5. 
III.  Hach  or  taocicab  business,  6, 

Service   of   existing  company   as   affecting  admission  of  competition* 

see  Monopoly  and  Competition,  8,  9. 
Competition  between  jitneys  and  street  railways,  see  Monopoly  and 

Competition,  11. 
Automobiles  operated  for  hire  as  public  utility  under  Utah  statute,  see 

PuBUC  Utilities,  7. 
Rates  for  water  for  automobile  purposes,  see  Rates,  58,  59. 

/.  Certificate  of  convenience  for  operation  of,  as  cofnfnon  oor- 

riers. 

1.  Application  for  permission  to  establish  an  automobile  stage 
service  was  denied  where  it  appeared  that  existing  taxicab  and  livery 
P.U.R.1919E. 
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service  was  adequnte,  and  that  tbe  stage  rates  would  be  higher  than 

the  existing  charges.    Re  Frost  (Utah)  MO. 

2.  A  state  or  town  license  to  operate  an  automobile  for  hire  does 
not  authorize  operation  in  violation  of  the  provisions  of  the  Utah 
Public  Utilities  Act.  Public  Utilities  Commission  v.  Garviloch  (Utah) 
182. 

3.  A  statute  forbidding  an  automobile  corporation  from  establish- 
ing or  beginning  the  construction  or  operation  of  a  line,  route,  plant, 
or  system  without  obtaining  a  certificate  that  public  convenience  or 
necessity  require  "such  construction,"  applies  to  operation,  and  not 
merely  to  the  construction  of  "a  line,  route,  plant,  or  system."  Public 
Utilities  Ck>mmission  v.  Garviloch  (Utah)  182. 

4.  The  mere  approval  of  the  Pennsylvania  Commission,*  of  the  in- 
corporation of  a  public  service  company  having  for  its  purpose  the 
''transporting  passengers  or  freight  by  motor  or  other  vcMclea,  and 
for  these  purposes  to  buy,  sell,  lease,  and  otherwise  deal  in  automobiles 
and  other  vehicles,"  does  not  authorize  the  corporation,  without  further 
action  by  the  Commission,  to  engage  in  the  business  of  a  common 
carrier,  and  to  conduct  that  business  generally  throughout  the  ter- 
ritory covered  by  its  charter,  and  it  is  immaterial  that  it  alleges  in 
its  petition  for  such  approval  the  territory  in  which  it  intends  to 
operate.    Fagan  v.  Pittsburgh  Transp.  Co.  (Pa.)  990. 

II,  Method  of  operation, 

5.  The  California  Conunission  will  not  permit  automobile  trans- 
portation companies  to  lease  equipment  or  to  employ  drivers  or  opera- 
tors on  the  basis  of  compensation  dependent  on  the  gross  receipts  per 
trip  or  for  any  period  of  time.    Be  Plaza  Stages  (Cal.)  243. 

Ill,  Hack  or  taxicah  huMness, 

6.  One  who  operates  an  automobile,  hack,  or  taxicab  business  upon 
the  request  of  those  who  may  desire  to  be  carried  in  a  special  con- 
veyance which  is  tmder  their  direction  and  control  for  the  time,  and 
at  a  price  agreed  upon  for  the  service,  does  not  operate  on  or  over 
an  established  route,  within  the  provisions  of  the  Utah  statutes,  in 
violation  of  the  rights  of  one  who  has  obtained  a  certificate  of  con- 
venience and  necessity  from  the  Commission  entitling  him  to  operate 
over  a  designated  route,  although  the  passengers  in  the  taxicab  may 
in  fact  be  transported  over  the  route  designated  in  th«  certificate. 
Public  Utilities  Commission  v.  Garviloch  (Utah)  182. 

AVERAGE  PRICES. 

Use  of,  see  Valuation,  14. 

Annotation  on  use  of  average  [nrioes  in  ascertaining  value,  p.  210. 
P.U.R.1919E. 
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BEKEFIT8. 

Consideration  of,  on  change  of  grade  of  railroad,  see  Baicaoss,  5. 

Volume  of  buBinese  and  benefit  to  shipper  as  well  as  cost  to  rail- 
road to  be  considered  in  determining  necessity  for  sidetrack, 
see  Sebvicb,  35. 

BETTZSBMEHT8. 

Effect  of  mortage  provision  relative  to  issue  of  bonda  dependent 

on  net  earnings,   as  not   binding  Illinois   Commission,   see 

Rates,  1. 
Liability  of  utility  on  certain  guaranties  as  not  preventing  approval 

of  bonds  to  make  necessary  extensions  and  improvements,  see 

Security  Issues,  6. 
To  be  considered  in  fixing  fair  value,  see  Valuation,  6. 

BOARD  OF  OA8  ANB  EIiECTRIC  LIGHT  COM MISSIOinSBS. 

See  CoHMissiONS. 

BOARD  OF  PUBLIC  UTILITT  COMMISSIONERS. 

See  Commissions. 

BOND  DISCOUNT. 

Treatment  of  bond  discount  in  valuation  proceeding,  see  Vaixja- 
TION,  26. 

BONDING  SYSTEM. 

Electric  railway  required  to  bond  its  rails  to  prevent  electrolysis 
of  gas  mains,  see  BLEcnacnv^  L 

BONDS. 

Bight  of  stockholders  to  question  right  of  railroad  to  guarantee 
bonds  of  another  company,  see  CBsnoBABi,  2. 

Power  of  Michigan  Commission  to  pass  upon  right  of  railroad 
company  to  guarantee  bonds  of  another  company,  see  Com- 
missions, 10. 

Power  of  California  Commission  to  pass  upon  right  of  utility  to 
guarantee  bonds  of  another  company,  see  Commissions,  11. 

Waiver  of  deposit  for  extension  of  service  to  consumers  purchasing 
bonds  as  discriminatory,  see  Disobimination,  11. 

Effect  of  mortgage  provision  relative  to  issue  of  bonds  dependent 
on  net  earnings,  as  not  binding  Illinois  Conmiission,  see 
Rates,  1. 

Bond  interest  of  municipal  plant  to  be  provided  for  by  taxation, 
see  Retubn,  12. 

Issuance  of,  see  Sbcobitt  Issues. 

Restricted  right  of  utility  under  Indiana  statute  to  issue  bonds, 
see  Segttritt  Issues,  3. 

Liability  of  utility  on  certain  guaranties  as  not  preventing  ap- 
proval of  bonds  to  make  necessary  extensions  and  improve- 
ments, see  SscruRiTT  Issues,  6. 
P.U.R.1919E. 
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Relationship  of  stock,  bonds,  and  value  of  property  required  under 

Indiana  statute^  see  SBCUBiTr  Issues,  8. 
Utility  not  to  require  applicants  for  service  to  purchase  bonds,  see  ' 

Sebvicb,  16. 
Amount  of  outstanding  bonds  as  factor  in  fixing  fair  value,  see 

Valuation,  6. 
Outstanding  bonds  as  evidence  of  fair  value,  see  Valuation,  7. 
IMarket  value   of  securities  as  fair  value  for  rate  making,  see 

Valuation,  8. 
Treatment  of  bond  discount  in  valuation  proceeding,  see  Valuation, 

•26. 

BOOK  VAI.17I:   OB   COST. 

As  measure  of  fair  value,  see  Valuation,  12. 

BOSTON  CONSOUDATED  GAS  COMPANY. 

Power  of  Commission  under  Massachusetts  statute  with  respect  to 
approval  of  contract  for  purchase  of  gas  by  Boston  Con- 
solidated Gas  Company,  see  iNTBBcoBFORAtE  Relations,  1. 

BBAKCH  IiINE. 

Applicability  of  Full  Crew  Act  to  branch  line  of  railroad,  see  Rail- 

BOADS,  3. 
Operation  of  branch  line  of  street  railway  at  a  loss  where  return 

as  a  whole  is  reasonable,  see  Return,  31. 
Authority  to  abandon  branch  line  of  railroad  not  implied  from 

power  to  authorize  abandonment  of  station,  see  Sebvige,  8. 
Jurisdiction  of  New  York  Commission  to  authorize  abandonment 

of  branch  line  of  railroad,  see  Service,  0. 
Passenger  traffic  on  branch  line  not  to  be  discontinued  merely  be- 
cause it  is  unprofitable,  see  Service,  24. 
Determination  of  extent  passenger  traffic  interferes  with  freight 

traffic  on  a  branch  line,  see  Service,  36. 
Abandonment  of  street  railway  branch  line  service  during  winter, 

see  Service,  37. 

BBIBOES. 

Power  of  Massachusetts  Commission  to  determine  whether  ooat 
of  repairs  of  bridge  over  railroad  shall  be  borne  by  municipality 
or  street  railway  using  bridge,  see  Crossings^  2. 

BUBDElf   OF    PROOF. 

See  Evidence. 

BUSINESS. 

Volume  of  business  and  benefit  to  shipper  as  well  as  cost  of  rail- 
road to  be  considered  in  determining  necessity  for  sidetrack, 
see  Service,  36. 
P.U.R.1919E. 
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JuriBdiction   of   Illinois  Commissioii '  over   contract   for   sale  to 
utility  of  by-product  gas  by  private  coke  company,  see  O^m- 

HIS8ION8,  4* 

OAB£E8. 

See  Wires  ako  Cabli». 

GALIFOBNIA. 

Nature  of  review  provided  for  by  California  statute,  see  Avpkaj. 

AND  Revubw,  1. 
California  automobile  transportation  companies  not  to  lease  equip- 
ment nor   employ   drivers   on   compensation   based   on   gross 

receipts,  see  AuTOMOBiiiss,  6. 
Power  of  Commission   to  adjudicate  claims   upon   abrogation   of 

rate  contract,  see  CoioassioNS,  7. 
Power  of  Commission  to  pass  upon  right  of  utility  to  guarantee 

bonds  of  another  company,  see  Commissions,  11. 
Power  of  Commission  to  change  rates  to  be  paid  for  water  by 

railroad  company,  see  Constitutional  Law,  7. 
Mutual  water  company  as  a  public  utility,  see  Pubuo  Utilities,  2. 
Power  of  Commission  over  rates  as  limited  by  Federal  control  ol 

utility,  see  Rates,  9* 
Commission  without  power  to  validate  illegal  issuance  of  securitiea, 

see  SBCUKiTr  Issues,  1. 
Bight  of  utility  under  California  statute  to  mortgage  proper^  or 

issue  note  to  pay  operating  expenses,  see  Sboubitt  Issues,  6. 
Water  company  directed  to  make  service  connections  with  applieaat, 

see  Service,  51. 

GAPITJuU 

Power  of  Commission  under  Michigan  statute  to  authorize  securities 

for  proper  expenditures  already  made,  see  Seoubitt  Issues^  ^. 

Extensions  of  service  not  to  be  paid  for  out  of  rates,  see  Sbrvicb,  Id, 

CAPITAL  STOCK. 

See  Stock. 


Jurisdiction  of  Commission  to  authorize  street  railway  company 
to  operate  one-man  cars,  see  Service,  5. 

GASH. 

Cash  street  railway  fares  of  10  cents  as  discriminatory  wheve 
four  tickets  are  sold  for  26  cents,  see  Disobiiunation,  8. 
P.U3.1919E. 
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.'l,*Neoeaaiiy  for,  I-«. 
II.  lAmiiatian  of  time,  4,  5. 

III.  Oertifloate  for  electric  railway  as  covering  monO'raU  «ir«- 
tent,  0. 

Approval  bj  Pennsylvania  Commission  of  meorporafeioii  of  public  utili- 
ty as  equivalent  to  a  certificate  of  oonrenience  to  do  business,  see 
AtrroHOBiLES,  4. 

For  operation  of  automobiles  as  common  carriers,  see  Automobiles, 
1-4. 

Municipal  plant  to  secure  certificate  of  convenience  under  Colorado 
statute,  see  Municipal  Plants,  1. 

Discussion  of  certificate  of  convenience  as  limited  franchise,  p.  190. 

I.  Necessity  for. 

1.  A  declaration  of  public  convenience  and  necessity  is  unnecessary 
in  Wisconsin  for  the  extension  of  the  lines  of  an  electric  utility  into  a 
municipality,  where  the  utility  has  secured  the  consent  of  the  proper 
municipal  authorities,  and  it  appears  that  the  company  already  in  the 
Held  is  operating  without  an  indeterminate  permit.  Re  Malone  Light 
feP.Co.  (Wis.)  667. 

2.  The  exercise  of  local  consents  prior  to  the  effective  date  of  the 
Public  Service  Commissions  Law,  so  as  to  authorize  continued  operation 
without  procuring  the  consent  of  the  Commission,  is  not  shown  where 
it  appears  that  the  company  procured  other  consents  from  the  town 
authorities,  which  would  have  been  entirely  useless  had  it  relied  upon 
the  consents  in  question,  and  that  in  proceedings  and  litigation  involv- 
ing the  validity  of  its  operations,  it  had  based  no  claims  whatever  upon 
such  consents.  Patchogue  Electric  Light  Co.  v.  North  Shore  Electric 
Light  &  P.  Co.  (N.  Y.)  425. 

3.  A  certificate  of  convenience  and  necessity  is  not  required  for  the 
construction  of  a  transmission  line  connecting  the  plant  of  an  ice  com- 
pany with  that  of  a  water  company,  where  both  plants  are  owned  by 
the  same  interests,  and  the  line  is  intended  merely  to  furnish  power  to 
the  water  plant.    Needles  Gas  &  E.  Co.  v.  Needles  Ice  Co.  (Cal.)  362. 

II,  Limitation  of  time. 

4.  Under  §  66  of  the  Illinois  Public  Utilities  Commission  Act, 
providing  that  a  certificate  of  convenience  and  necessity  for  the  con- 
struction of  a  railroad  shall  become  null  and  void  if  the  rights  there- 
under are  not  exercised  within  two  years,  the  right  to  build  and  operate 
a  railroad  Expires  when  only  one  hour's  work  is  done  toward  actual 
construction  within  the  time  limit  of  the  certificate.  Public  Utilities 
Commission  v.  Chicago,  F.  L.  &.  N.  E.  R.  Co.  (111.)  791. 

'  '  6.  The  time  of  the  running  of  a  certificate  of  convenience  and 
necessity  is  not  extended  by  a  subsequent  order  of  the  Commission 
denying  a  rehearing  and  confirming  the  original  order  granting  th« 
P.U.R.1919E. 
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CERTIFICATES  OP  CONVENIENCE  AND  NECESSITT— <?en«ni*ei. 
eertiflcate.  PubKc  Utilities  Comminion  y.  Chicago,  V.  L.  ft  N.  E.  IL 
Co.  (111.)  791. 

Ill,  Certificate  for  electric  railway  as  covering  mono^rail  syetem. 

6.  A  certificate  of  convenience  and  necessity  authorizing  the  con- 
struct  ion  of  a  surface  line  electric  railway  does  not  peraiit  tlie  •Ob- 
struction of  a  suspended  mono-rail  railway.  Publie  Utilities  Commis- 
sion V.  Chicago,  F.  L.  &  N.  E.  R.  Co.  (111.)  701. 

OERTIXTCATE  OF  INCOBPOBATIOK. 

1.  The  locality  named  in  a  certificate  of  incorporation. fikd  tmder 
the  New  York  Transportation  Corporations  Law,  rather  than  .the  entire 
town  or  county  including  such  locality,  will  be  held  to  be  the  field  d 
operation  of  the  corporation,  where,  although  the  locality  is.  njdt^  Inoor- 
porated  and  its  boundaries  are  not  legally  defined,  such  boundaries  ean 
be  determined  in  fact.  Patchogue  Electric  Light  Co.  v.  North  Shore 
Electric  Light  ft  P.  Co.  (N.  Y.)  426. 

2.  An  amendment  to  a  certificate  of  incorporation  under  §  18  of 
the  New  York  Stock  Ck>rporations  Law,  ext^iding  the  territory  In  which 
the  corporation  may  operate,  cannot  be  treated  as  having  been  madft 
pursuant  to  §  7  of  the  General  Corporations  Law  relating  to  the  cor- 
rection of  defects  in  the  original  certificate,  and  consequently  as  having 
an  69  post  facto  effect,  and  as  validating  previous  operations  of  the 
corporation  outside  of  the  territory  embraced  in  its  original  oerUflcata» 
Patchogue  Electric  Light  Co.  v.  North  Shore  Electric  Light  ft  P.  COb. 
(N.Y.)  425. 

3.  The  territory  within  which  a  oorporaticm  may  operate,  as  desig- 
nated in  its  certificate  of  incorporation,  cannot  be  extended  by  means  of 
consents  secured  from  any  local  authority.  Patchogue  Eleetric  Light 
Co.  V.  North  Shore  Electric  Light  ft  P.  Co.  (N.  Y.)  426. 

CEBTIOBARI. 

Annotation  on  certiorari,  p.  30.. 

1.  A  Commission  order  based  upon  evidence  is  not  revlenrable  by 
certiorari  in  Michigan,  although  it  is  provided  by  statute  that  the 
supreme  court  may  review  by  certiorari  any  final  order  or  determinati<m 
of  the  Commission.    Pollitz  v.  Michigan  R.  Commission  (Midi.)   10. 

2.  The  fact  that  stockholders  would  be  admitted  in  a  oourt  of 
equity  in  a  suit  against  a  railroad  company  to  question*  ite<  power  to 
guarantee  the  bonds  of  another  company  does  not  entitle  them  to 
raise  such  question  on  certiorari  to  review  a  Commission  order  authoris- 
ing such  guaranty.    Pollitz  v.  Michigan  R.  Commission  (Mieh.)  10. 

CHABACTEB  OF  SEBVIOE. 

As  factor  to  be  considered  in  fixing  ratee,  p.  624. 

OHABOE  TO  JUBT. 

Propriety  of  charge  to  jury  as  to  duty  of  railroad  oouched  in  the 
language  of  the  statute,  tee  Appeal  aivd  Revixw,  8. 
P.U.R.1919E. 
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Failure  to  preeent  issues  in  special  charge  as  reversible  error, 
Tbial,  1. 

CHARGES. 

Bee  RA.TE8. 


Violation  of  company's  charter  not  at  issue  on  review  of  order 
requiring  continuation  of  operation,  see  Appeal  and  Review,  2. 

CHURCHES. 

•     Annotation  on  special  rates  to  churches  as  discriminatOTy,  p.  62. 

OmCUIT  COURT. 

.Validity  of  Florida  statute  empowering  Commission  to  require  re- 
funding of  excessive  charges,  see  Constitutional  Law,  17. 

CITIES. 

:  •     See  MuNiciPALiTnBS. 

OULIMS. 

'  Power  of  Commission  to  adjudicate  claims  upon  abrogation  of  rate 
contract,  see  Commissions,  7. 

OOAI.. 

«  >  Power  of  Indiana  Commission  to  require  coal  company  to  maintain 
wash  houses,  see  Commissions,  2. 

Power  of  Commission  to  authorize  private  coal  company  to  con- 
struct crossing  over  public  highway  for  private  use,  see  Cross- 
ings, 3. 

Validity  of  coal  clauses  in  fate  contract,  see  Rates,  2. 

COKE. 

Jurisdiction  of  Illinois  Commission  over  contract  for  sale  to  utilitj 
^•.i  of  by-product  gas  by  private  coke  company,  see  Commissions, 

.  4.-. 

COIiOBADO. 

Power  of  Commission  to  determine  validity  of  statutes,  see  Com- 
missions, 8. 

Municipal  plant  to  secure  certificate  of  convenience  under  Colorado 
statute,  see  Municipal  Plants,  1. 

Municipal  plant  as  public  utility  under  Colorado  statute,  see  Pub- 
lic Utilities,  4. 

COMMERCE. 

^ee  INTEBSTATB  COMMERCE;   INTRASTATE  COMMEBOB. 

COMMERCIAI.  EZPENSBS* 

Apportionment  of»,  see  Appoetionhent,  6,  9«   - 
P.U.R.1919E. 
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GOMMI8SIOK  EXPZaiSES. 

Expenses  incurred  in  proceeding  before  CSommiseion  to  be  amortized 
over  period  of  years,  see  Betubn,  10>  11. 

G01IMI88ION8. 

1.  Jurisdiction,  potifers,  and  duties^  I'-'IS. 

a*  To  determine  particular  Mnda  of  queeUons,  1^11* 

1.  In  general,  1— tf. 

2.  To  require  reports  from  utilities,  e. 

S.  To  determine  rights  upon  ahrogation  of  contracts,  7. 

4.  To  determine  validity  of  statutes,  S, 

5.  To  determine  existence  and  effect  of  franchise,  9. 
e.  To  pass  upon  guanmty  of  secwHties,  10,  11, 

h.  Limitation  of  pouters  of  Commissions,  12,  13, 

'  jr.  By  power  of  Interstate  Commerce  Comrinission,  19* 

2,  By  Federal  control  of  utilities, 

3,  By  power  of  municipalities,  13. 
II.  Orders. 

Controversy  between  municipality  and  Commission  as  to  right  to  regu- 
late rates  fixed  in  franchise  as  presoiting  Federal  question,  see 
Appeal  and  Review,  10. 

Approval  by  Pennsylvania  Commission  of  incorporation  of  public  utility 
as  equivalent  to  a  certificate  of  convenience  to  do  business,  see^ 
Automobiles,  4. 

Evidence  of  operation  under  local  consent  under  New  York  statute  so 
as  to  authorize  continued  operation  without  procuring  consent  of 
Commission,  see  Certificates  of  Convenience  and  Necessity, 
2. 

Validity  of  Florida  statute  empowering  Commission  to  require  refund- 
ing of  excessive  charges,  see'  Constitutional  Law,  17. 

Efifect  of  mortgage  provision  relative  to  issue  of  bonds  dependent  on  net 
earnings  as  not  binding  Illinois  Commission,  see  Kates,  1. 

Jurisdiction  of  Louisiana  court  over  question  of  abandonment  of  service 
before  action  of  Commission,  see  Sbbvice,  3. 

Original  jurisdiction  of  municipality  over  extensions  of  service  under 
Indiana  statute,  see  Service,  7. 

Befusal  of  New  York  Commission  to  grant  request  of  the  United  States 
Railroad  Administration  to  discontinue  agency  station  because  of 
expense  where  wages  have  been  voluntarily  and  unreasonably  in- 
creased, see  Service,  23. 

Wisconsin  Commission  not  bound  by  .value  of  property  fixed  in  judg- 
ment of  the  court  prior  to  statute  creating  the  Commission,  see 
Valuation,  2. 

I.  Jurisdiction,  powers,  and  duties. 

Jurisdiction  of  Arizona  Commission  to  compel  water  company  to  pur- 
chase system  of  another  company,  see  Consolidation,  2. 
Over  crossings,  see  CbossinqSi  2-4. 
P.U.R.1919E. 
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Power  of  South  Dakota  CommiMion  to  reiiuire  oooAolidatioii  of  tele- 
phone syBtem,  see  Covboudation,  Mebqeb,  aitb  Saus,  3. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see  Con- 
stitutional Law,  3-15. 

Jurisdiction  of  Indiana  Commission  over  question  of  past  damages  due 
to  electrolysis,  see  Damages,  1. 

Jurisdiction  of  Oklahoma  Commission  over  contempt  proceedings  for 
failure  to  obey  orders  to  file  report  as  affected  hy  lack  of  notice 
of  letter  explaining  order,  see  Fines  and  Penalties,  1. 

Power  of  Commission  under  Massachusetts  statute  with  respect  to 
approval  of  contract  for  purchase  of  gas  by  Boston  Consolidated 
Gas  Company,  see  Intebgobporatb  Relations,  1. 

Power  of  New  York  Commission  to  prevent  unlawful  invasion  of  ter- 
ritory, see  Monopoly  and  CoicFBrrnoN,  4. 

Jurisdiction  of  Washington  Commission  to  proceed  with  rate  hear- 
ing on  its  own  motion,  see  Pbogedi;bb,  2. 

Over  rates,  see  Rates,  4-14. 

Over  security  issues,  see  Sex^ubitt  Issues,  1,  2. 

Right  of  telephone  company  under  Michigan  statute  to  sue  in  court 
of  equity  for  specific  performance  of  contract  for  physical  con- 
nection of  system  after  Conunission  has  obtained  jurisdictiim,  see 
Service,  4. 

Over  matters  of  service,  see  Seeviob,  5-10. 

Statement  of  rule  that  jurisdiction  is  conferred  on  Commission 
by  filing  of  petition,  p.  46. 

a.  To  determine  particular  "hinds  of  questions. 

Exclusive  jurisdiction  of  Utah  Commission  over  public  utilities 
p.  190. 

1,  In  general. 

Annotation  on  jurisdiction  and  powers  of  Commissions,  p.  65. 

Annotation  on  power  of  Commission  over  sales  of  prop^iy,  p.  56. 

Annotation  on  power  of  Commissions  over  leases  of  property,  p.  57. 

Annotation  on  power  of  Commission  over  salaries  of  employees, 
p.  67.  • 

Annotation  on  power  of  Conunission  to  compel  compliance  witii 
franchise  obligation,  p.  67. 

Annotation  on  power  of  Commission  to  change  contract  rates,  p. 
623. 

Annotation  on  jurisdiction  of  Commission  over  service,  p.  282. 

1.  It  is  the  policy  of  the  Pennsylvania  Commission  not  to  answer 
questions  of  law  or  fact  not  pertinent  to  the  issues.  Slate  Belt  Electric 
Street  R.  Co.  v.  Pennsylvania  Utilities  Co.  (Pa.)  984. 

2.  The  Indiana  Commission  has  no  jurisdiction  to  require  a  coal 
company  to  construct  and  maintain  suitable  wash  houses.  Qenntin  v. 
Black  Hawk  Coal  Co.  (Ind.)  687. 

3.  The  Illinois  Commission  has  no  jurisdiction  over  a  complaint 
P.U.R,1919B. 


Digiti: 


zed  by  Google 


INDEX.  1073 

COMMISSIONS— coii«tnt*«r. 

againgt  an  ekctrical  ntiliiy  for  the  underbidding  of  eontractors  for 

house  wiring.    Blackball  y.  Public  Service  Co.  (111.)  007. 

4.  The  jurisdiction  of  the  Illinois  Commission  does  not  extend  to 
the  approval  of  a  contract  for  the  sale  of  coal  gas  to  a  gas  company 
where  the  gas  is  produced  by  a  private  company  as  a  by-product  of  the 
manufacture  of  coke.  By-Products  Coke  Corp.  ▼.  Peoples  Gaslight  & 
Coke  Co.  (111.)  964. 

5.  Under  a  statute  providing  that  no  order  of  the  selectmen  of  a 
town  for  the  relocation  of  street  railway  tracks  shall  be  made  except 
for  the  purpose  of  public  improvement,  the  Connecticut  Commission 
on  an  appeal  by  a  street  railway  company  from  a  relocation  order 
of  the  selectmen  is  not  boiui.l  solely  by  the  fact  that  the  work  involved 
la  for  the  purpose  of  public  improvements,  but  may  make  such  orders 
as  it  may  deem  equitable.    Re  Connecticut  Co.  (Conn.)  107. 

2>  To  require  reports  from  utilities. 

6.  The  Oklahoma  Commission  has  power  under  §  ^0,  Art.  9  of  the 
Oklahoma  constitution,  to  require  railroad  companies  to  report  under 
oath  the  original  cost  of  construction  of  the  road  and  the  amounts 
expended  for  permanent  additions  and  betterments.  Atchison,  T.  ft  8. 
F.  B.  Co.  V.  State  (Okla.)  03. 

3.  To  determine  rights  upon  aln^gation  of  contracts, 

7.  Upon  the  abrogation  of  a  discriminatory  rate  contract,  the 
California  Commission  is  without  jurisdiction  to  adjudicate  the  un- 
oompensated  claims  of  the  parties.  Re  Spring  Valley  Water  Co.  (Cal.) 
365. 

4.  To  determine  validity  of  statutes, 

8.  The  Colorado  Public  Utilities  Commission  has  no  power  to 
declare  the  Public  Utilities  Act  imconstitutional  or  void.  Fanners 
Electric  &  P.  Co.  v.  Ault  (Colo.)  37L 

5.  To  determine  existence  and  effect  of  franchise* 

9.  The  Missouri  Commission  will  not  undertake  to  determine 
whether  a  utility  company  has  forfeited  its  franchise  or  whether  legal 
grounds  exist  for  such  forfeiture.  Re  Portagevill^  Light  ft  P.  Co.  (Mo.) 
680. 

6.  To  ptiss  upon  guaranty  of  securities, 

10.  The  Michigan  Commission  has  no  jurisdiction  to  determine 
whether  a  railroad  company  can  legally  guarantee  the  bonds  of  another 
railroad  company,  upon  an  application  for  authority  to  guarantee  such 
bonds.    Pollitz  r.  Michigan  R.  Commission  (Mich.)  10. 

11.  The  California  Commission  has  no  jurisdiction  to  determine  the 
liability  of  a  utility  with  reference  to  a  guaranty  of  bonds  of  another 
P.U.R.1910E.  68 
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corporation  the  property  of  which  it  subsequently  aoquired.    Be  CkMMt 

VaUeys  Gas  &  E.  Go.  (Gal.)  246. 

h.  Limitation  of  powers  of  CommisMons, 

1.  By  power  of  Interstate  Commerce  CoiMnisaion, 

12.  The  Federal  statutes  giving  the  Interstate  Commerce  Commis- 
sion power  to  make  physical  valuation  of  railroad  are  not  exclusive, 
and  do  not  in  any  way  interfere  with  the  right  of  a  state  Commission 
to  require  railroads  to  report  under  oath  the  original  cost  of  con- 
struction and  the  amounts  expended  for  permanent  additions  and  bet- 
terments.   Atchison,  T.  &  S.  F.  R.  Go.  v.  State  (Okla.)  63. 

2.  By  Federal  control  of  utilities. 

Annotation  on  effect  of  Federal  control  on  power  of  Commisaiom 
to  fix  rates,  p.  622. 

a.  By  power  of  munidpalittes, 

13.  A  street  railway  operated  in  four  cities,  operating  over  its  lines 
interurban  cars  of  other  companies,  and  affording  continuous  jiassage 
between  cities  of  the  state,  is  not  a  ''one-city  utility"  so  as  to  deprive 
the  Kansas  Commission  of  jurisdiction  thereover.  Re  Kansas  City  B. 
Co.  (Kan.)  132. 

//.  Orders^ 

As  to.  orders  of  Commission  generally,  see  Obdebs. 

Review  of  Commission  orders,  see  Appeal  and  Review. 

Presumption  as  to  reasonableness  of  orders  and  rules  of  Commission, 
see  Evidence,  2,  3. 

Reasonableness  of  Commission's  order  requiring  construction  of  depot 
buildings,  sidings,  and  spur  tracks,  see  Sekvicb,  29-32. 

Special  issue  as  to  reasonableness  of  Commission  order  requirmg  con- 
struction of  depot  building,  sidings^  and  spur  tracks^  as  not  re- 
versible error,  see  Tbial,  2. 


OOMMOK  I.AW. 

Exchange  of  electric  service  for  water  service  as  determinatory, 
see  Discrimination,  13. 

COMMUNITIES. 

Character  of  locality  as  factor  to  be  considered  in  determiniiig 
reasonableness  of  return,  see  Hm^XJBN,  26. 


OOMMITTATXON  RATES. 

On  railroads^  see  Rates,  48. 
P.U.R.1916E, 
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COMPARISON  OF  VAI.irSS. 

See  Valuation,  13. 

Annotation  on  comparison  of  values,  p.  211. 

COMPETITION. 

See  MoNOFOLY  and  Competition. 

COMPI.AINT. 

Right  of  single  corporation  to  make  complaint  against  municipal 
plant  under  Missouri  statute,  see  Parties,  5. 

Consumer  as  proper  party  to  file  protest  against  increase  in  rates 
in  violation  of  municipal  franchise,  see  Parties,  0. 

CONFISCATION. 

Requiring  telephone  company  to  render  service  at  a  loss  as  con- 
stituting confiscation  prohibited  by  Federal  an(t  state  Con- 
stitution, see  RirruRN,  50. 

CONNECTICUT. 

Power  of  Connecticut  Commission  over  order  of  selectmen  requir- 
ing relocation  of  street  railway  as  public  improvement,  see 
Commissions,  5. 

Grading  and  paving  of  public  street  as  public  improvement  within 
provision  of  statute  providing  that  selectmen  shall  not  order 
relocation  of  tracks  except  for  purposes  of  public  improvement, 
see  Street  Railways,  2. 

CONSENTS. 

Necessity  of  certificate  of  convenience  in  Wisconsin  for  extension 
into  city  where  utility  is  already  operating  under  local  con- 
sent, see  Cebtificates  of  Convenience  and  Neoessity,  1. 

Evidence  of  operation  under  local  consent  mider  New  York  statute 
so  as  to  authorize  continued  operation  without  procuring  con- 
sent of  Commission,  see  Certificates  of  Convenience  and 
Necessity,  2. 

Field  of  operation  as  designated  in  certificate  of  incorporation  not 
extended  by  means  of  local  consent,  see  Certificates  of  Jn- 
cobpobation,  3. 

CONSOIilDATION,  MERGER,  AND  SAI.E. 

/•  In  general,  1, 
II.  Jurisdiction,  powers,  and  duties  of  Commission,  2,  8, 

/.  In  general, 

1.  In  Pennsylvania  telephone  companies  are  governed  and  controlled 
by  the  laws  relevant  to  telegraph  companies,  and  therefore  cannot  con- 
solidate when  operating  competing  lines.     Cochranton  Teleph.  Co.  y. 
Petroleum  Teleph.  Co.  (Pa.)  .738. 
P.U.R.1919E. 
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11*  JurUdictian,  pouters,  and  duties  of  CanMnissUm. 

2.  It  is  not  within  the  jurisdiction  of  the  Arizona  Commission  to 
compel  a  water  company  to  purchase  the  system  of  another  corporation. 
Re  Arizona  Corp.  Commission  (Ariz.)  566. 

3.  The  South  Dakota  Commission  is  without  authority  to  require 
telephone  companies  to  consolidate  their  properties  under  one  owner- 
ship, notwithstanding  the  reasonableness  and  desirability  thereof. 
Groton  v.  Groton-Ferney  Mut.  Teleph.  Co.  (S.  D.)  894, 

COK8TITUTION. 

Power  of  Oklahoma  Commission  to  require  railroad  companies  to 
report  construction  costs,  see  Commissions,  6. 

Interstate  rates  not  to  be  used  to  show  that  intrastate  rate  is 
yiolative  of  long  and  short  haul  of  state  Constitution,  see 

DlSCRIMINATIOlT,  0. 

Power  of  municipalities  under  Virginia  Constitution  and  statutes 
to  make  binding  franchise  contract  as  to  rates,  see  Rates,  15. 

Requiring  telephone  company  to  render  service  at  a  loss  as  con- 
stituting confiscation  prohibited  by  Federal  and  state  Coo- 
atitution,  see  Rbtubn,  60. 

OOKSTITimOKAI.  lAW, 

J.  Due  process,  1,  B, 
11*  Impairment  of  contracts,  3^16. 

a.  Contracts  u^h  reference  to  rates,  d— 15. 

X,  IPower  of  Commission  to  dhange  contract  rateSf* 
3-7. 
(a)  Contracts  "between  utilities  and  consumers^  a. 
Cb)  Contracts  between  utility  and  municipaUtif,  #• 
(c)  Contracts  between  utilities,  5—7. 
;9.  Power  of  Commission  to  change  franchise  ratesi  S^ 
15, 
b*  Contracts  uHth  reference  to  service,  16, 
111.  Trial  by  jury,  17. 

Controversy  between  municipality  and  CommiBsiim  as  to  right  to  regu- 
late rates  fixed  in  franchise  as  presenting  Federal  question,  see 
Appeal  and  Review,  10. 

Discussion  of  rate  making  as  exercise  of  poUoe  power,  p.  77S. 

/.  Due  process. 

1.  An  order  of  a  Railroad  Commissicfti  requiring  a  railroad  com- 
pany to  extend  a  sidetrack  partly  at  its  expense  from  the  main  line  to 
a  manufacturing  plant  or  industry  does  not  violate  the  due  process  of 
law  requirement  of  the  Constitution  of  the  United  States.  Winner 
Mill.  Co.  V.  Chicago  k  N.  W.  R.  Co.  (S.  D.)  885. 
P.U.R.1919E. 
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2.  An  order  requiring  tlie  physical  connection  of  telephone  exchanges 
and  telephone  lines  in  order  to  facilitate  the  transmiBsion  and  inter- 
communication of  messages,  and  thereby  make  reasonable  and  efficient 
service  possible,  and  advance  the  public  interests  for  which  public 
service  franchises  are  granted,  is  not  the  taking  of  property  without 
due  process  of  law.  Qroton  y.  Groton-Femey  Mut.  Teleph.  Co.  (S.  D.) 
894. 

II,  Impairment  of  contracts, 
a.  Contracts  with   reference   to  rates, 

1,  Power  of  Commission  to  change  contract  ratea. 

Power  of  Commission  to  increase  utility  rates,  notwithstanding 
franchise  agreement,  p.  604. 

Rule  as  to  power  of  Utah  Commission  to  increase  rates,  notwith- 
standing previous  contract,  p.  349. 

(a)  Contracts  Itetiveen  utilities  and  consumers, 

3.  The  rates  to  be  charged  by  a  utility  are  not  determined  by  a 
contract  existing  between  the  utility  and  a  patron.  Be  Wayland- 
Steuben  Power  Co.  (N.  Y.)  162. 

(h)  Contracts  between  utility  and  munieipality, 

4.  The  Kansas  Commission  has  power  to  increase  the  rates  of  a 
street  railway  company,  notwithstanding  a  limitation  in  a  valid  con- 
tract between  a  municipality  and  the  railway.  Re  Kansas  City  R.  Co. 
(Kan.)  132. 

(c)  Cfontracts  between  utilities, 

5.  The  Illinois  Commission  has  power  in  a  proper  case  to  change 
the  rates  for  electric  current  sold  and  delivered  by  one  company  to 
another  although  such  rates  were  fixed  by  contract.  Re  East  St  Louis 
Light  &  P.  Co.  (111.)  379. 

6.  An  inquiry  either  as  to  the  nature  of  the  consideration  for  a 
rate  contract  or  as  to  its  breach  is  immaterial  on  the  question  of  the 
Pennsylvania  Commission's  jurisdiction  to  determine  just  and  reason- 
able rates,  the  only  materiality  of  the  contract  itself  being  the  evi- 
dence it  furnishes  of  the  value  of  the  service.  Slate  Belt  Electric  Street 
B.  Co,  V.  Pennsylvania  Utilities  Co.  (Pa.)  984. 

7.  The  California  Railroad  Commission  has  the  power  to  establish 
a  rate  to  be  charged  by  a  water  company  for  service  rendered  to  a  rail- 
road, notwithstanding  the  existence  of  a  contract  whereby,  in  con- 
sideration of  the  grant  of  a  right  of  way  to  the  water  company,  the 
latter  was  to  render  service  to  the  railroad  free  of  charge.  Re  Spring 
Valley  Water  Co.  (Cal.)  365. 

P.U.R.1919E, 
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2>  Power  of  CommiasUm  to  change  franehise  raiee, 

8.  The  New  York  Commission  has  power  to  inerease  rate»  although 
such  rates  were  fixed  by  a  franchise  contract.  Sag  Harbor  v.  Long 
Island  Gas  Corp.  (N.  Y.)  163. 

9.  The  Illinois  Commission  has  jurisdiction  over  the  rates  of  fare 
to  be  charged  for  public  utility  service,  notwithstanding  the  existence  - 
of  a  franchise  contract.    Be  Quincy  R.  Co.  (III.)  391. 

10.  The  Illinois  Commission  has  jurisdiction  to  entertain  an  appli- 
cation for  an  increase  in  street  railway  fares  beyond  the  maximum 
amount  fixed  by  the  company's  franchise.  Re  Tri-City  R.  Co.  (111.) 
836. 

11.  The  West  Virginia  Commission  can  increase  franchise  rates, 
but  does  not  do  so  unless  a  continuance  of  such  rates  would  result  in 
a  serious  injury  to  the  utility  or  in  unjust  discrimination.  Re  West 
Virginia  Traction  &  Electric  Co.  (W.  Va.)  95. 

12.  Franchise  ordinance  contracts  do  not  prevent  the  Penjisylvajua 
Commission  from  inquiring  into  and  determining  from  time  to  time 
what  are  the  just  and  reasonable  rates  which  may  be  imposed  by  utilities 
and  paid  by  the  public.  Spencer  v.  Waverly,  S.  &  A.  Traction  Co.  (Pa.) 
569. 

13.  The  Tennessee  Commission  has  jurisdiction  to  increase  the  rates 
of  a  street  railway  in  a  proper  case,  notwithstanding  a  rate  provision 
in  the  company's  franchise  ordinance,  the  state  not  having  delegated  its 
rate-making  power  to  tlie  city.    Re  Tutwiler  (Tenn.)  312. 

14.  A  state  cannot,  by  withdrawing  from  municipal  corporations  the 
power  to  fix  utility  rates  by  a  franchise  contract,  impair  the  obligations 
of  contracts  made  by  municipalities  before  such  power  was  taken  away. 
Virginia- Western  Power  Co.  v.  Com.  ex  rel.  Clifton  Forge  (Va.)  766. 

15.  The  right  of  the  legislature  to  authorize  a  municipality  to  make 
a  binding  franchise  contract,  expressly  permitted  by  §  125  of  the  Vir- 
ginia Constitution,  is  not  affected  by  §  164  of  the  Constitution,  declar- 
ing that  the  right  of  regulation  and  control  of  common  carriers  of 
public  service  corporations  shall  never  be  surrendered  or  abridged. 
Virginia- Western  Power  Co.  v.  Com.  ex  rel.  Clifton  Forge  (Va.)  766. 

6.  Contracts  with  reference  to  service, 

10.  The  Michigan  Railroad  Commission  Act  (Pub.  Laws  1909,  No. 
300)  cannot  be  held  unconstitutional  on  the  theory  that  its  provisions 
with  reference  to  the  regulation  of  service,  including  physical  con- 
nection of  telephone  lines,  may  impair  private  contracts.  Oceana 
iFarmers'  Mut.  Teleph.  Co.  v.  United  Home  Tcleph.  Co.  (Mich.)  40. 

///.  Trial  hy  jury. 

17.  Chapter  5616,  Laws  of  Florida  1907,  which  authorizes  the  Rail- 
road Commissioners  by  their  special  counsel  in  the  name  of  the  state 
to  commence  a  suit  in  chancery  against  any  railroad  company  to  oom- 
pel  an  accounting  for  and  refunding  of  any  money  exacted  from  the 
P.U.R.1919E. 
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patrons  of  the  road  by  the  o(Mnpany  in  violation  of  a  mle  or  rate  pre- 
scribed by  the  Railroad  Commissioners,  is  not  invalid  as  being  in 
conflict  -with  §  3  of  the  Bill  of  Rights  of  the  Constitution  of  the  state, 
fleouring  the  right  of  trial  by  jury,  nor  does  it  violate  §  11  of  article 
5  of  the  Constitution,  conferring  jurisdiction  upon  the  circuit  courts. 
Florida  East  Coast  R.  Co.  v.  Railroad  Comrs.  (Fla.).475. 

COllBTBUOTIOir  AND  EQUIPMENT. 

Propriety  of  crediting  plant  account  with  proceeds  of  sale  of  old 
equipment  and  charging  account  with  entire  cost  of  new  prop- 
erty, see  AccouNTiNO,  3. 

California  automobile  transpprtation  companies  not  to  lease  equip- 
ment  nor  employ  drivers  on  compensation  based  on  gross  re- 
ceipts, see  AXTTOMOBILES,  6. 

Limitation  of  time  under  Illinois  statute  for  commencement  of 
construction  under  certificate  of  convenience,  see  Ceetipigates 
OF  Convenience  and  Nbcessitt,  4,  5. 

Power  of  Oklahoma  Commission  to  require  railroad  companies  to 
report  construction  costs,  see  Commissions,  6. 

Rental  charges  to  be  allowed  subscribers  owning  their  own  instru- 
ments, see  Discrimination,  4. 

Reasonableness  of  Commission  order  requiring  erection  of  depot 
not  in  issue  where  order  merely  requires  railroad  to  perform 
duty,  see  Okdebs,  1. 

Director  General  as  party  to  proceedings  to  compel  railroad  under 
Federal  control  to  construct  sidetrack,  see  Parties,  1. 

Telephone  company  not  to  require  applicant  for  service  to  purchase 
part  of  equipment,  see  Service,  39. 

Special  issue  as  to  reasonableness  of  Commission  order  requiring 
construction  of  depot  building,  sidings,  and  spur  tracks,  as 
not  reversible  error,  see  Trial,  2. 

Consideration  of  tools  for  construction  gangs,  see  Valuation,  19. 

Annotation  on  special  rates  to  owners  of  equipment  as  discrim- 
inatory, p.  62. 

GONSUMERS  AND  PATRONS. 

Consumers  served  as  basis  of  apporticming  expenses  of  water  com- 
pany, see  Affobtionment,  4. 

(Validity  under  South  Dakota  statute  of  levying  assessment  against 
stockholders  while  charging  other  subscribers  annual  rate,  see 
Discbimination,  3. 

Absorption  of  some  switching  charges  as  discriminatory,  see  Dick 

CBIMINATION,  7. 

Waiver  of  deposit  for  extension  of  service  to  consumers  purchasing 
bonds  as  discriminatory,  see  Discrimination,  11. 

Service  of  electricity  by  street  railways  in  territory  occupied  by 
electric  company,  see  Monopoly  and  Competition,  1.  * 

Inhabitants  of  one  city  obtaining  water  from  another  in  consider- 
ation of  grant  of  right  of  way,  see  Municipal  Plants,  3,  4* 
P,U.R.1919E. 
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ConBumer  as  proper  party  to  file  protest  against  inoreaae  1a  ratM 
in  yiolation  of  municipal  franchiae,  see  Fasiixs^  6. 

Difference  between  power  of  municipality  to  make  rate  oontraot 
binding  as  to  rates  charged  consumers,  and  as  to  rates  charged 
to  the  municipality  itself,  see  Rauss,  16. 

Investment  per  consumer  not  necessarily  limiting  rates,  see  BAans, 
21. 

Flat  rates  for  electricity  for  summer  oonsumers,  see  Raisb,  Z± 

Electric  rates  for  short-hour  users,  see  Rates,  33,  34. 

Entitled  to  take  advantages  of  changes  varying  the  demand  and 
use  of  electric  energy,  see  Rates,  30. 

Ability  of  consumers  to  pay,  as  element  to  be  considered  in  de- 
termining reasonableness  of  return,  see  Return,  22. 

Town  and  outside  consumers  not  to  be  segregated  in  proceeding 
to  determine  reasonableness  of  water  rates,  see  Rbtubn,  27. 

Publie  utilities  to  bear  part  of  war  burden,  see  Retubn,  34,  35. 

Division  of  cost  as  between  utility  and  consumer  upon  installation 
of  meters,  see  Service,  18. 

Utility  to  bring  service  pipe  to  curb,  see  Sebviob,  19. 

Seats  for  passengers  on  inter  urban  cars,  see  SsaviCB,  22. 

Volume  of  business  and  benefit  to  shipper  as  well  as  cost  to  rail- 
road to  be  considered  in  determining  necessity  for  sidetrack, 
see  Sbbvicb,  35. 

Street  railway  service  not  to  be  abandoned  without  evidence  thai 
public  will  not  support  it,  see  Service,  38. 

Patron  and  not  operator  to  determine  emergency  nature  of  tele- 
phone call,  see  Service,  44. 

Number  of  telephone  subscribers  on  line,  see  Servioe^  46,  47. 

Water  company  directed  to  make  service  connections  with  appli- 
cant, see  Service,  61. 

Consideration  of  service  connections  paid  for  by  consumers,  see 
Valuation,  34-37. 

Annotation  on  duty  of  utility  to  be  courteous  to  patrons,  p.  285. 

CONTEMPT.  « 

Jurisdiction  of  Oklahoma  Commission  over  contempt  proceedings 
for  failure  to  obey  orders  to  file  report  as  affected  by  lade 
of  notice  ol  letter  explaining  order,  see  Fines  and  Penalties, 
1. 

CONTINGENCIES. 

Consideration  of  allowance  for  contingencies  as  an  overhead  ex- 
pense, see  Valuation,  23. 

CONTRACTORS. 

Jurisdiction  of  Illinois  Commission  with  respect  to  wiring  of  houaea 
by  electric  company,  see  Commissions,  3. 
P.U.R.1919B. 


Digiti: 


zed  by  Google 


INDEX.  1081 

COKTBACT8. 

Controversy  between  mtinicfpalltj  and  C<mimi88i<ni  as  to  right  to 
regulate  rates  fixed  in  franchise  as  presenting  Federal  ques- 
tion, see  Appeal  Ain>  Review,  10. 

Jurisdiction  of  Illinois  Commission  over  contract  lor  sale  to 
utility  of  by-product  gas  by  private  coke  company,  see  Com- 
HI88I0NB,  4. 

Power  of  Commission  to  adjudicate  claims  upon  abrogation  of  rate 
contract,  see  Commibbions,  7. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see 

CONBTITtJTIONAL  LaW,   3-15. 

Validity  of  Michigan  statute  with  reference  to  regulation  of  service, 
see  CoNSTiTDTiowAL  Law,  16. 

Contract  to  furnish  water  to  railroad  free  in  consideration  of  grant 
of  right  of  way  as  disc^minatory,  see  Disobimixyation,  15. 

Power  of  Commission  under  Massachusetts  statute  wiUi  respect  to 
approval  of  contract  for  purchase  of  gas  by  Boston  Con- 
solidated Gas  Company,  see  Iktvbcorforate  Rexations,  1. 

Validity  of  coal  clauses  in  rate  contract,  see  Rates,  2. 

Power  of  Commission  under  Ohio  statute  to  fix  readiness  to-serve 
charge,  notwithstanding  municipal  contract  rate,  see  Rates,  13. 

Power  of  municipalities  under  Virginia  Constitution  and  statutes 
to  make  binding  franchise  contract  as  to  rates,  see  Rates,  15. 

Difference  between  power  of  municipality  to  make  rate  contract 
binding  as  to  rates  charged  consumers,  and  as  to  rates  charged 
the  municipality  itself,  see  Rates,  16. 

Rate  contract  as  element  in  determining  reasonableness  of  rates, 
see  Rates,  18-20. 

Necessity  of  filing  increased  rate  schedule  by  both  parties  to  rate 
contract,  see  Rates,  29. 

Illegality  of  contract  surcharge  to  rates  under  Missouri  statute,  see 
Rates,  30. 

Right  of  telephone  company  under  Michigan  statute  to  sue  in  court 
of  equity  for  specific  performance  of  contract  for  physical  con- 
nection of  systems  after  Commission  has  obtained  jurisdiction, 
•ee  ScBVicnB,  4. 

Losses  under  contract  rates  not  to  be  considered  in  fixing  going 
value,  see  Valuation,  49. 

Annotation  on  effect  of  rate  contract,  p.  626. 

Annotation  on  effect  of  contract  on  duty  to  render  service,  p.  285. 

OONVElflEHOS  ANB  NBCESSITT. 

As  to  certificates  of,  see  Cebtifigates  of  Convbniencs  Ain>  Kbcbs- 

SITT. 

Apportionment  of  revenues  and  expenses  to  show  ecmvttiieiice  and 
necessity  of  railroad  station,  see  Sekvic^,  34. 

COBPORATIOK  COMMISSION. 

See  CoHMiBBions. 
P.U.R.1919E. 
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CORPORATIONS. 

Sight  of  single  corporation  to  make  a  complaint  against  municipal 
plant  under  Missouri  statute,  see  Pasties,  5. 

COST  OF  8ERVIGE. 

As  element  to  be  considered  in  fixing  rates,  see  Rates,  21. 

COSTS  AND  EXPENSES. 

Apportionment  of  telephone  switching  charges,  see  Apportion- 
ment, 2,  3. 

Power  of  Oklahoma  Commission  to  require  railroad  companies 
to  report  construction  costs,  see  Commissions,  6. 

Power  of  Massachusetts  Commission  to  determine  whether  cost  of 
repairs  of  bridge  over  railroad  shall  be  borne  by  municipality 
or  street  railway  using  bridg^,  see  Cbossings,  2. 

Investment  per  consumer  not  entirely  controlling  rate  to  be  charged, 
see  Rates,  21. 

Division  of  electric  railway  producing  current  for  entire  system  to 
receive  more  than  switchboard  cost  of  current,  see  Rates,  31. 

Additional  cost  of  prepayment  meters,  see  Rates,  40. 

Consideration  of  operating  expenses  in  fixing  return,  see  Return, 
2-14. 

Revenues  and  expenses  of  park  operated  in  connection  with  railway 
not  included  in  railway  revenues  and  expenses,  see  Return,  15. 

Increase  in  operating  expenses  through  award  of  War  Labor  Board 
and  other  war  costs,  resulting  in  receivership  and  destruction 
of  credit  as  constituting  emergency  entitling  utility  to  increase 
in  rates,  see  Return,  33. 

Power  of  Commission  under  Michigan  statute  to  authorise  securities 
for  proper  expenditures  already  made,  see  Sbcuritt  Issues,  2. 

Division  of  cost  as  between  utility  and  consumer  upon  installation 
of  meters,  see  Service,  18. 

Railroad  company  not  to  avoid  statutory  duty  to  erect  suitable 
depots  on  plea  of  expense,  see  Service,  26. 

Refusal  of  New  York  Commission  to  grant  request  of  the  United 
States  Railroad  Administration  to  discontinue  agency  station 
because  of  expense  where  wages  have  been  voluntarily  and  un- 
reasonably increased,  see  Service,  33. 

Volume  of  business  and  benefit  to  shipper  as  well  as  cost  of  rail- 
road to  be  considered  in  determining  necessity  for  sidetrack, 
see  Service,  35. 

Order  of  selectmen  requiring  relocating  of  tracks  of  street  railway 
not  to  be  set  aside  by  Commission  because  of  cost»  see  Steer 
Railways,  1. 

OOURTEST. 

Annotation  on  duty  of  utility  to  be  courteous  to  patrons,  p.  285. 

GOITRTS. 

Review  of  Commission  orders,  see  Appeal  and  Review. 
P.U.R.1919E. 
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yiobttion  of  oompaay'B  ehartar  not  at  issue  on  review  of  order  re* 

quiring  continuation  of  operation,  see  Appeal  and  Revisw,  2. 

Sufficiency  of  findings  hj  court  on  appeal,  see  Appeal  and  Review, 

Right  of  stockholders  to  question  right  of  railroad  to  guarantee 
bonds  of  another  company,  see  Cebtiobart,  2. 

Validity  of  Florida  statute  empowering  Ck)mmission  to  require  re- 
funding of  excessive  charges,  see  Constttutional  Law,  17. 

Right  to  maintain  suit  in  Federal  court  where  same  controversy 
has  been  settled  in  state  court,  see  Judgment,  1. 

Jurisdiction  of  Louisiana  court  over  question  of  abandonment  of 
service  before  action  of  Commission,  see  Service,  3. 

Right  of  telephone  company  imder  Michigan  statute  to  sue  in  court 
of  equity  for  specific  performance  of  contract  for  physical 
connection  of  systems  after  Commission  has  obtained  juris- 
diction, see  Service,  4. 

Failure  to  present  issues  in  special  charge  as  reversible  error,  see 
Trial,  1. 

Wisconsin  Commission  not  bound  by  value  of  property  fixed  in 
judgment  of  the  court  prior  to  statute  creating  the  CommiB- 
sion,  see- Valuation,  2. 

OBEDIT. 

Increase  in  operating  expenses  through  award  of  War  Labor  Board 
and  other  war  costs,  resulting  in  receivership  and  destruction 
of  credit  as  constituting  emergency  entitling  utility  to  increase 
in  rates,  see  Rexubn^  33. 

GBOSSINOS. 

/•  In  general,  1, 

II,  Jurisdiction,  powers,  and  duties  of  Commissions,  ;9-^. 
III.  Vatnages  from  change  of  crossing,  5. 

J.  In  general, 

!•  Streets  of  a  borough'  laid  out  according  to  a  plan  not  recorded 
are  public  highways  at  the  point  at  which  they  extend  over  a  railroad 
right  of  way  which  was  Acquired  from  a  canal  company,  although,  sub- 
sequent to  the  dedication  and  prior  to  the  actual  incorporation  of  the 
borough,  the  canal  company  condemned  its  right  of  way  across  «uch 
streets,  although  the  act  of  incorporation  of  the  town  provided  that  it 
should  have  no  jurisdiction  over  the  canal  and  its  appurtenances,  and 
although  there  was  no  formal  acceptance  of  the  dedication  by  the 
borough,  it  appearing  that  the  streets  have  been  recognized  as  borough 
streets  for  more  than  half  a  century,  and  the  borough  has  entered  into 
an  agreement  with  the  railroad  company  for  the  abolition  of  grade 
croBsings  of  such  streets  over  its  tracks;  and  such  streets  are  public 
highways  to  the  full  width  of  the  original  dedication,  notwithstanding 
P.U.R.1919E. 
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that  only  a  portion  of  the  width  over  the  tradn  has  been  used  by  the 

pnblic.    Re  Mohr  (Pa.)  70. 

II.  Jurisdiction,  poufers,  and  duties  of  Commissions, 

2.  The  Masaachusetts  Public  Service  CommisBion  has  no  power 
to  determine  whether  the  cost  of  repairs  to  a  bridge  over  the  tracks 
of  a  railroad  should  be  borne  by  a  municipality  or  by  a  street  rail- 
way company  using  the  bridge,  since  in  such  a  case  its  statutory 
authority  is  limited  to  a  determination  of  the  manner  and  the  limits 
in  which  the  work  shall  be  done.  Northbridge  v.  New  York,  N.  H.  ft 
H.  R.  Co.  (Mass.)  408. 

3.  The  Pennsylvania  Commission  has  no  jurisdiction  to  authorize 
the  construction  by  a  private  coal  company  of  crossings  over  the  pub- 
lic highways  to  be  used  by  the  company  for  the  sole  purpose  of  carry- 
ing on  its  mining  operation.    Re  Stevens  Coal  Co.  (Pa.)  644. 

4.  A  statute  giving  a  O)mmission  power  to  lay  out,  establish,  and 
open  new  public  highways,  or  to  abandon  or  vacate  highways  or  por- 
tions of  highways,  in  connection  with  the  abolition,  abandonment,  relo- 
cation, or  reconstruction  of  an  existing  grade  crossing,  does  not  author- 
ize the  construction  of  a  new  public  highway  and  an  overhead  crossing 
in  order  to  afford  access  to  a  schooL  Hess  v.  United  States  R.  Admin- 
istrati<m  (Pa.)  311. 

III.  Damages  from,  cliange  of  crossing, 

5.  Property  located  1,200  feet  from  the  railroad  on  a  highway 
crossing  such  railroad  is  not  adjacent  thereto  so  as  to  entitle  the 
owner  to  damages  resulting  from  the  inconvenience  caused  hj  the 
abolition  of  the  crossing.    Re  Pennsylvania  R.  Co.  (Pa.)  845. 

CURB. 

Utility  to  bring  service  pipe  to  curb,  see  Ssbviob,  19. 

DAMAGES. 

I.  Powers  of  Commission,  1. 
II.  Effect  of  change  of  grade  of  railrt^ad,  2—5. 

From  change  in  crossing,  see  Cbossings,  6.     * 

Allowance  for  damages  in  fixing  operating  expenses,  although  gam  waa 
paid  to  association  insuring  utility,  see  Rictubn,  7. 

Annotation  on  questions  of  damages,  p.  88. 

Discussion  of  right  to  action  for  damages  resulting  from  Tiolation 
of  Utah  PubUc  Utilities  Act,  p.  192. 

I.  Powers  of  Commission. 

1.  The  Indiana  Commission  has  no  jurisdicition  over  the  qnesfioii 
of  past  damages  due  to  electrolytic  conditions,  being  conoemed  only 
P.U.R.1919E. 
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with  the  adoption  of  effective  remedies  for  the  future.     Brazil  Gas 

Co.  V.  Terre  Haute,  I.  ft  B.  Traction  Co.  (Ind.)  57». 

II.  Effect  of  change  of  grade  of  railroad, 

2.  Owners  of  property  fronting  on  a  railroad  right  of  way,  held 
In  fee  simple,  have  no  right  to  compensation  for  interference  with  their 
access  by  the  elevation  of  the  company's  tracks,  although  access  has 
been  permitted  to  their  -property  over  the  company's  right  of  way  for 
more  than  twenty-one  years.    Re  Mohr  (Pa.)   70. 

^.  Only  the  owners  of  property  immediately  adjacent  to  a  railroad 
company's  right  of  way  were  held  entitled,  upon  the  elevation  of  the 
company's  tracks,  to  damages  on  account  of  interference  with  light,  air, 
etc.,  by  the  vacating  and  narrowing  of  streets,  and  the  building  of  piers 
therein.    Re  Mohr  (Pa.)  70. 

4.  No  right  exists  to  compensation  for  damages  sustained  from 
noise,  dust,  smoke,  etc.,  due  to  the  elevation  of  a  railroad  company's 
traeka  and  operation  of  trains  thereon.    Re  Mohr  (Fa.)  70. 

6.  An  abutting  property  owner  can  claim  damages  for  injuries 
caused  by  a  change  in  the  grade  of  the  street  only  to  the  extent  that 
such  damage  exceeds  the  benefits,  and  this  is  to  be  determined  by  the 
market  value  of  the  property  immediately  prior  to  and  after  the  mak- 
ing of  the  improvement.    Re  Mohr  (Pa.)  70. 

DEUVERT. 

Sunday  express  pick-up  and  delivery  service,  see  Sbsvice,  21, 

DEMAND. 

Demand  charges  for  electricity,  see  Ratbs,  36,  37. 

DEPOSITS. 

Waiver  of  deposit  for  extension  of  service  to  consumers  purchasing 

bonds  as  diaeriminatory,  see  Discbimination,  11. 
Requiring  deposits  before  extension  of  service,  see  Sebyiob,  10. 


Annotation  on  discriminatory  practices  in  requiring  deposits,  p. 


03. 


DEPOTS. 

See  generally  I^ationb  and  Stops. 

What  constitutes  depot  grounds,  see  Railboadb,  8. 

DEPRECIATION. 

I,  In  general,  1,  2. 
II,  Basis  for  computing  depreciation,  8t  4. 
Ill,  Depreciation  of  expenses  of  construction,  S. 
IV.  Bate  of  depreciation,  6-12. 

a.  Electric,  ptant,  OS. 
P.U.R.1919E. 
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h.  Street  railufays,  9. 

c.  Telephone  plants,  10,  * 

d.  Water  plants,  11,  12 » 

V.  Treatment  of  funds  or  reserves,  13, 

I,  In  general. 

Accounting  for  abandoned  property,  see  Aooountino,  4. 

Amount  of  annual  depreciation  as  allowance  for  amortization  of  obso- 
lete steam  plant  chargeable  to  operation,  see  Rbtubn,  4. 

Cost  of  replacements  not  included  in  operating  expenses  where  already 
included  in  depreciation,  see  Retubn,  6. 

Consideration  of  accrued  depreciation  in  valuation  proceeding,  see  VaIt 
UATION,  15-17. 

Depreciation  made  good  not  to  be  considered  in  estimating  early  losses, 
see  Valuation,  48. 

1.  An  ample  reserve  for  depreciation  is  a  neoeseity  in  the  ease  of 
every  public  utility,  and  rates  should,  therefore,  be  such  as  to  permit 
the  creation  and  maintenance  of  snch  a  reserve.  WestminBter  v.  Ckm- 
Bolidated  Public  UtiUties  Co.  (Md.)  606. 

.2.  Depreciation  is  the  lessening  in  value  of  a  property  doe  to 
wear  and  tear  in  operation,  tiie  action  of  the  elements,  inadequacy 
and  obsolescence,  and  deferred  maintenance.  Re  Brigham  Mun.  Corp. 
(Utah)  339. 

//.  Basis  for  computing  depredation* 

8.  Pending  a  physical  valuation,  an  estimate  of  the  oost  of  a  mu- 
nicipal utility  plant  to  date  was  accepted  as  a  basis  for  fixing  a  rata 
of  depreciation.    Re  Brigham  Mun.  Corp.   (Utah)   339. 

4.  No  consideration  should  be  given  to  war  prices  in  determining 
the  annual  allowance  for  accruing  depreciation  where  the  uniform 
accounts  of  the  Commission  provide  that  the  excess  of  the  cost  of  re- 
placements or  substitutions  over  that  of  the  original  unit  shall  be 
charged  to  the  capital  account  upon  which  a  return  may  be  earned. 
Re  Champaign  &  U.  Water  Co.  (111.)  798. 

III.  Depreciation  of  expenses  of  construction. 

6.  Depreciation  exists  as  to  the  larger  of  the  items  ordinarily 
classed  as  overhead  expense.  Re  Illinois  Northern  Utilities  Co.  (111.) 
932. 

IV.  Bate  of  depreciation. 

a.  Electric  pliant, 

6.  In  fixing  rates  for  a  municipal  electric  utility  which  had  al- 
lowed its  plant  to  depreciate  to  the  extent  of  80  per  cent,  the  city 
was  allowed  to  set  aside  6  per  cent  annually  of  the  ooet  of  the  plant 
P.U.R.1919E. 
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for  accruing  depreciation,  and  6  per  cent  In  addition  to  provide  for 

past  depreciation.     Re  Brigham  Man.  Corp.  (Utah)   339. 

7.  The  Illinois  Commission  fixed  $25,000  as  a  reasonable  allowance 
for  accruing  depreciation  of  an  electric  plant  valued  at  $1,030,000.  Re 
Quincy  R.  Co.   (111.)   391. 

8.  In  a  rate  proceeding,  the  Illinois  Commission  fixed  the  sum  of 
$13,500  as  a  reasonable  allowance  for  annual  accruing  depreciation  of 
an  electric  plant,  the  value  of  which  was  fixed  at  $300,000.  Re  Mon- 
mouth Pub.  Service  Co.  (111.)  494. 

h.  Street  railwaye. 

9.  An  annual  allowance  of  $60,000  was  made  for  accruing  depre- 
ciation of  a  street  railroad  company's  property, 'the  fair  value  of  which 
was  fixed  at  $2,900,000,  in  a  valuation  for  rate  making.  Re  Tri-City 
R.  Co.  (III.)  836. 

o.  Telephone  plants, 

10.  A  telephone  company  was  ordered  to  set  aside  for  depreciation 
an  amount  equal  to  5  per  cent  on  the  value  of  the  depreciable  prop- 
erty.   Re  Twelve  Mile  Teleph.  Co.  (Ind.)  504. 

d.  Water  plants, 

IL  An  annual  allowance  of  1  per  cent  oi  the  depreciable  value  of  a 
municipal  water  plant  was  made  lor  depreciation.  Re  Bluflfton  Mu- 
nicipal Light  &  Waterworks  (Ind.)  117. 

12.  In  fixing  the  rates  of  a  water  company,  an  annual  allowance 
for  depreciation  of  1.5  per  cent  of  the  estimated  reproduction  cost  new 
of  the  property  was  made.    Re  Independent  Waterworks  Co.  (Mp.)  599. 

F.  Treatment  of  funds  or  reserves. 

Rule  or  requirement  governing  investment  and  accounting  for 
depreciation  fund  or  reserve,  p.  129. 

Discussion  of  the  depreciation  reserve,  its  object,  necessity,  and 
treatment  in  accounting  and  valuation,  p.  343. 

13.  In  determining  the  value  of  utility  property  for  rate  making, 
the  burden  is  on  the  company  to  show  that  no  part  of  the  money  set 
aside  to  care  for  depreciation  has  been  included  in  the  capital  account. 
Re  Champaign  ft  U.  Water  Co.  (111.)  798. 

BEVEIiOPMEirT  COSTS. 

As  element  of  going  value,  see  Valuation,  47-49. 

BIBEOT  CUBBENT. 

IMsposition  of  consumers'  appliances  upon  change  from  alternat- 
ing to  direot  current  service,  see  Sebvice,  20. 
P.U.R.1919E. 
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Director  General  as  party  to  proceedings  to  compel  railroad  under 
Federal  control  to  construct  sidetrack,  see  Fabtus,  1. 

DISCOUNT. 

For  prompt  payment,  see  Payment,  1. 

Treatment  of  bond  discount  in  valuation  proceeding,  see  VaItUa* 
TION,  26. 

DISCRIMINATION. 

I.  Ratea,  1—10, 
.    a.  In  general,  i. 

&•  Concessions  to  particular  dlasaes  of  eonaumerst  0— <• 
i.  Municipalities,  2, 

2,  Stockholders,  3. 

3.  Owners  of  equipment,  4. 

e.  Discrimination  "between  localities,  5. 

d.  Discrimination  hy  particular  utilities,  3—10. 

1.  Railroads,  6,  7. 

2.  Street  railufays,  S* 
a.  Telephones,  9,  lO. 

II.  Service,   11,  12, 
III,  Payment,  13— 15* 

I,  Rates. 

Power  of  California  Commission  to  abrogate  rato  contract  of  nilroad 
under  Federal  control,  see  Rates,  9. 

a.  In  general. 

Annotation  on  discrimination  in  rates,  p.  60. 

1.  A  municipal  utility  selling  electric  energy  to  a  light  and  power 
company  was  authorized  to  establish  a  resale  price  in  order  to  pre- 
vent  discrimination.    Re  Brigham  Mun.  Corp.  (Utah)  330. 

5.  Concessions  to  particular  dasses  of  consumers.  ' 
Annotation  on  concessions  to  special  classes  of  consumers,  p.  59. 

1.  MunioipalUies. 

2.  Under  ordinary  conditions  a  city  should  be  required  to  pay  a 
just  rate  for  water  furnished  free  to  it,  but  its  financial  condition  may 
be  such  as  to  warrant  the  Commission  in  not  disturbing  the  existing 
arrangement,  at  least  during  the  period  of  a  temporary  rate-fixing 
order.    Re  Independent  Waterworks  Co.  (Mo.)  599. 

2.  Stockholders, 

3.  The  practice  of  a  telephone  company  of  levying  an  assessment 
P.UJ1.1919E. 
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against  its  member  subscribers  for  the  purpose  of  paying  operating 
expenses  while  diarging  its  nonsubscriber  members  an  annual  rental 
rate  is  illegal  under  the  South  Dakota  statutes,  Hyde  v.  Vincent- 
Bethel  Teleph.  Co.  (&.  D.)  665. 

3*  Owners  of  equipment. 

4.  A  telephone  company  was  ordered  to  allow  subscribers  who  own 
their  instruments  a  rental  charge  of  25  cents  a  month  to  be  deducted 
from  their  bills  for  service.    Re  Twelve  Mile  Teleph.  Co.  (Ind.)  504. 

o,  DiaerinUnaHon  hetween  localUiea, 

5.  An  annual  rate  cannot  be  charged  to  one  city  for  water  used 
in  flushing  sewers  while  another  city  is  being  furnished  such  service 
without  charge.    Re  Champaign  &  U.  Water  Co.  (111.)  798. 

d.  Discrimination  hy  particular  utilities, 

1.  Railroads, 

9.  An  interstate  rate  cannot  be  used  as  a  comparative  rate  to 
show  that  an  intrastate  rate  for  a  shorter  haul  is  violative  of  the  long 
and  short  haul  clause  of  the  state  Constitution.  Farr  v.  Southern  P. 
Co.  (Cal.)  861. 

7.  Where  unjust  discrimination  arises  as  between  individuals  or 
localities,  by  reason  of  the  absorbing  of  switching  charges  in  certain 
instances,  and  not  in  others  under  like  circumstances  and  conditions, 
the  carrier  may  be  required  to  remove  the  discrimination  by  a  change 
in  tariff  schedule  eliminating  the  charge.  Lincoln  Commereial  Olub  v. 
Missouri  P.  R.  Co.  (Neb.)  57. 

2,  Street  railways, 

B,  An  increase  in  street  railway  fares  in  cash  from  5  to  10  cents 
was  held  discriminatory  where  four  tickets  were  sold  for  25  cents,  the 
Commission  fixing  the  cash  fare  at  7  cents.  Re  Urbana  &  C.  R.  Gas 
ft  £.  Co.  (111.)  926. 

a.  Telephones* 

0.  A  lower  rate  per  telephone,  in  the  case  of  subscribers  having 
two  or  more  telephones,  is  discriminatory.  Re  Cape  Girardeau  Bell 
Teleph.  Co.  (Mo.)  858. 

10.  Service  between  cities  cannot  be  considered  as  a  portion  of  the 
exchange  service  for  which  a  subscriber  pays  so  as  to  justify  free  serv- 
ice between  the  subscribers  of  the  different  exchanges.  Re  Cape 
Girardeau  Bell  Teleph.  Co.  (Mo.)   858. 

II,  Service* 

11.  The  waiver  of  a  deposit  requirement  as  a  condition  precedent 
P.U.R.1919E.  69 
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to  extending  service,  in  cases  in  which  prospective  oonsumerB  purchaaed 
bonds  of  a  utility  company  of  a  specified  amount^  ia  discriminatory. 
Snyder  v;  Waukesha  Gas  &  E.  Co.  (Wis.)  669. 

12.  It  is  not  discriminatory  to  abandon  that  portion  of  -a  street 
railway  system  forming  its  extremity,  on  the  theory  that  it  is  not  less 
profitable  than  some  other  portion  of  the  line,  since  it  would  not  be 
practicable  to  abandon  an  intermediate  section,  however  unprofitable 
it  might  be.    Re  Portsmouth  Electric  R.  Co.  (N,  H.)  266. 

///.  Payment, 

13.  A  sale  of  a  specified  amount  of  water  power  to  an  electrical 
utility,  in  consideration  of  a  supply  of  a  specified  amount  of  electric 
power,  is  not  unfairly  discriminatory  at  common  law.  Schiller  Piano 
Co.  V.  Illinois  Northern  Utilities  Co.   (111.)   486. 

14.  A  contract  for  the  sale  of  a  specified  amount  of  water  power 
to  an  electrical  utility  in  consideration  of  the  supply  of  a  specified 
amount  of  electric  power,  valid  at  common  law,  is  not  rendered  invalid 
by  the  Illinois  Public  Utilities  Act,  since  there  is  nothing  in  it  in- 
jurious to  the  public  welfare  for  the  protection  of  which  the  act  was. 
adopted.  Schiller  Piano  Co.  v.  Illinois  Northern  Utilities  Co.  (111.) 
486. 

15.  A  contract  whereby  a  water  company,  in  consideration  of  the 
grant  of  the  right  of  way,  agrees  to  furnish  water  to. a  railroad  free 
of  charge,  is  preferential  and  unjustly  discriminatory  against  the  other 
patrons  of  the  company.    Re  Spring  Valley  Water  Co.  (Cal.)  365. 

DISTRIBUTING  GOMPANT. 

Earnings  of  both  producing  and  distributing  water  companies  to 
be  considered  in  fixing  rates  of  producing  company,  see  Rates, 
66. 

DOMESTIC   CONSUMERS. 

Apportionment  for  purpose  of  fire  cost  of  domestic  water  service, 
see  AppoBTioNMEn^^T,  4,  5. 

DRIVERS. 

California  automobile  transportation  companies  not  to  lease  equip- 
ment nor  employ  drivers  on  compensation  based  on  gross  re- 
ceipts, see  Automobiles,  5. 

DUE  PROCESS  OF  I*AW. 

Order  requiring  railroad  company  to  extend  sidetracks  as  denial 
of  due  process  under  Federal  constitution,  see  Constitutional 
Law,  1. 

Order  requiring  physical  connection  of  telephones  as  denial  of  due 
process,  see  Constitutional  Law,  2. 

DUST. 

InjVry  from,  on  change  of  grade  of  railroad,  see  DAliACin,  4» 

P.U.R.1919E. 
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BUTIES. 

'  Of  CommiMionB,  aee  Commissions. 
,-    Reasonableness  of   C  ommission  order  requiring  erection  of  depot 
not  in  issue  where  order  merely  requires  railroad  to  p^lrform 
duty,  see  Orders,  1. 
General  duty  of  utility  to  render  service,  see  SiaviOE,  11,  12; 

Annotation  on  duty  of  utility  to  render  service,  p..  282.         i  ' 

EABi:.T  I.OS8E8. 

Consideration  of  early  losses  in  fixing:  going  Taliie»  see  V^iAfknov, 

47-49. 

•t. 

EA&HIMCHB. 

Generally,  see  Retubn. 

Earnings  of  both  producing  and  distributing  water  oompaales  to 

be  considered  in  fixing  rates  of  producing  company,  «tee  Rates, 

66. 

Annotation  on  allowance,  in  valuation  proceedings,  for  pr9psrty 
paid  for  out  of  earnings,  p.  217. 

EFFICIEKCT. 

Efficiency  of  management  as  factor  to  be  considered  in  detenAining 
reasonableness  of  return,  see  Rbtubn,  20^  21. 

■'•   •{ 
ElfCTRIGAI.  INTEBFEBENCE. 

Injuries  from,  see  Electricity, 

ELEGTBIGITT. 

Apportionment  in  case  of  utility  operating  electric,  gas,  and  liSafe* 
ing  departments,  see  Apportionment,  7.  •:•;.> 

Apportionment  of  operating  expenses  of  utility  operating  electric 
and  water  departments,  see  Apportionment,  8,  9. 

Kecessity  of  certificate  of  convenience  in  Wisconsin  for  extension 
into  city  where  utility  is  already  operating  under  local  con- 
sent, see  Cebtifioates  of  Convenience  and  Necessity,  1.  • 

Kecessity  for  certificate  of  convenience  for  transmission  line  to 
convey  power  from  ice  plant  to  water  plant,  see  Certificates 
OF  Convenience  and  Necessity,  8. 

Jurisdiction  of  Illinois  Commission  with  respect  to  wiring  of  houses 
by  electric  company,  see  Commissions,  3. 

Power  of  Illinois  Commission  to  increase  rates  for  electricity  to  be 
paid  by  one  company  to  another,  see  Constitutional  Law.  5. 

Jurisdiction  of  Indiana  Commission  over  question  of  past  damages 
due  to  electrolysis,  see  Damages,  1. 

Rate  of  depreciation  of  electric  plant,  see  Depreciation,  6-8. 

Right  of  municipal  plant  to  establish  resale  price  of  electricity 
sold  to  light  and  power  company,  see  Discrimination,  1.,. 

Exchange  of  water  service  for  electric  service  as  discriminatory, 
see  Discrimination^  13,  14.  .••in*! 

P.U.R.1910E. 
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Service  of  electricity  by  street  railways  in  territory  occu|Med  by 

eleotric  company, 'see  Monopoly  and  Ck)MPETiTioN,  1. 
Sale  and  delivery  of  electric  current  from  one  company  to  another 

for  resale  as  public  service,  see  Publxc  Utilities,  9. 
Validity  of  coal  clauses  in  rate  contract,  see  Rates,  2. 
As  to  electric  rates,  see  Rates  generally  and  particularly,  31-39. 
Flat  rates  for  electricity  for  summer  consumers,  see  Rates,  32. 
Cost  of  operating  steam  plant  to  be  charged  to  operation,  although 

only  used  as  a  stand-by  plant,  see  Retuun,  3. 
Amount  of  annual  depreciation  as  allowaaee  for  amortization  of 

obsolete  steam  plant  chargeable  to  operation,  see  Retukjv,  4. 
Rates  for  one  department  of  utility  to  be  increased  if  unreasonable, 

although  return  as  a  whole  is  reasonable,  see  Return,  26. 
Reasonableness  of  return  of  electric  company,  see  Return,  39. 
Electric  extension  not  denied  merely  because  combined  gm^  and 

electric  business  is  not  profitable,  see  Servioe,  15. 
Disposition  of  consumers'  appliances  upon  change  from  alternating 

to  direct  current  service,  see  Service,  20. 
Valuation  of  steam  generating  plant  rendered  obsolescent  by  oon- 

struction  of  transmission  line,  see  Valuation,  32* 

Annotation  on  service  by  electric  company,  p.  288. 

Annotation  on  electric  rates,  p.  626. 

Discussion  of  advantages  of  alternating  over  direct  current  service, 
p.  573. 

Regulations  to  be  observed  by  municipality  operating  an  electric 
utUity,  p.  546. 

1.  A  traction  company  was  required  to  maintain  its  rail  bonding 
system  in  the  best  possible  condition  so  as  to  prevent  the  electrolysis 
of  Adjoining  gas  mains.  Brazil  Qas  Co.  v.  Terre  Haute,  I.  k  £.  Trac- 
tion Co.  (Ind.)  679. 

EliECTBIC  RAII.WAT8. 

See  INTERURBAN  RAILWAYS;    STREET  RAILWAYS. 

lELEMENTB. 

Action  of,  as  a  factor  of  depreciation,  see  Depreoiation,  2. 

EMEBOENCT. 

Validity  of  coal  clauses  in  rate  contract,  see  Rates,  2. 

Consideration  of  war  conditions  and  emergency  relief  in  fixing  rea* 
sonableness  Of  return,  see  Return,  32-38. 

Patron  and  not  operator  to  determine  emergency  nature  of  tele- 
phone call,  see  Service,  44. 

Valuation  for  emergency  rate-making  purposes  to  be  made  from 
practical  standpoint,  see  Valuation,  1. 

Definition  of  emergency  entitling  utility  to  relief  in  applioatioB 
for  increase  in  rates,  p.  320, 
P.U.R.1919E. 
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Annotation  on  power  of  OommisBion  over  salaries  of  €mpltfy9t% 
p.  57. 

fiKGnVECItlKG. 

Consideration  of  engineering  expenses  in  valiiatioD  prooisdiBgy  Mi 
Valuation,  23. 

See  CoNBTKCcnoN  ahd  EgxTmoirr. 

EQUITY. 

See  CouBTS. 

EBJEtOR. 

JSffect  of  immaterial  errors^  see  Aipxal  a37d  "Bjensw,  7« 

13VIDEKCE. 

Sufficiency  of  record  to  support  findings  of  Commisdion  on  appeal, 

see  Appeal  ahd  Rkvixw,  4,  6. 
SnfSciency  of  evidence  to  support  finding,  see  Appeal  and  Rbvxbw, 
4  6. 

£ffect  of  erroneous  admission  of  evidence  over  objection,  see  Appeal 

AND  Review,  7. 
Evidence  of  operation  under  local  consent  under  New  York  statute 

so  as  to  authorize  continued  operation  without  procuring  con- 
sent of  Commission,  see  Cebtifioates  of  Convenience  and 

Necessitt,  2. 
Burden  of  proof  as  to  preservation   of  depreciation  reserve,   sec 

Depbociation,  13. 
Need  of  proof  and  finding  of  necessity  for  increase  in  rates,  see 

Pbocedube,  1. 
Burden  of  proof  and  presumptions  as  to  rate,  see  Rates,  22-26. 
Necessary  to  establish  joint  rates,  see  Rates,  40. 
Presumption  of  reasonableness  of  rules  of  utility,  see  Service,  2. 
Street  railway  service  not  to  be  abandoned  without  evidence  that 

public  will  not  support  it,  see  Service,  38. 
Reproduction  cost  and  original  cost  as  evidence  of  fair  value,  see 

Valuation,  4-6. 
No  allowance  for  overhead  expenses  in  absence  of  evidence  thereof, 

see  Valuation,  23. 
No  allowance  for  value  of  water  rights  in  absence  of  evidence,  see 

Valuation,  63. 

Annotation  on  presumption  of  reasonableness  of  rates,  p.  625. 
Presumption  as  to  similarity  of  laws  of  sister  states,  p.  7. 

1.  A  general  objection  to  evidence,  a  portion  of  which  is  admis- 
sible is  properly  overruled.  Railroad  Commission  v.  Pecos  &  N.  T.  R. 
Co.  (Tex.)  328. 

2.  In  the  absence  of  any  proof  to  the  contrary,  rules,  regulations,  * 
P.U.R.1019B. 
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EVIDENCE— confintted. 

gr.  •recookmeiidations  adopted  by  a  Commission  will  be  preBumed  to  be 

reasonable.    Ke  Madison  (N.  J.)   543. 

3.  The  burden  is  upon  the  party  complaining  to  show  that  a  Com- 
mission order  is  unreasonable.  Angelina  &  N.  Kiver  R.  Co.  v.  Railroad 
OHnmission  (Tex.)  454. 

EXCESS  METHOD. 

Excess  method  of  apportioning  value  of  mains  of  water  company, 
see  Apportionment,  6, 

EXCHANGES. 

Telephone  exchanges,  see  Telephones. 

EXPENSES. 

See  Costs  and  Expenses. 

EXPRESS. 

Sunday  express  pick-up  and  delivery  service,  see  Ssbvice,  21. 

Annotation  on  service  of  express  company,  p.  288. 

EXTENSION  OF  SERVICE.  ^ 

Necessity  of  certificate  of  convenience  in  Wisconsin  for  extension 
into  city  where  utility  is  already  operating  under  local  con- 
sent, see  Certificates  of  Convenience  and  Necessitt. 

Order  requiring  railroad  company  to  extend  sidetracks  as  denial 
of  due  process  under  Federal  Constitution,  see  CoNSTrrunoNAi. 
Law,  1. 

Waiver  of  deposit  for  extension  of  service  to  consumers  purchasing 
bonds  as  discriminatory,  see  Discrimination,  11. 

Liability  of  utility  on  certain  guaranties  as  not  preventing  ap- 
proval of  bonds  to  make  necessary  extensions  and  improve- 
ments, see  Security  Issues,  6. 

As  to  extensions  of  service  generally,  see  Service,  13-16. 

Each  extension  not  to  be  considered  as  independent  unit  with  re- 
spect to  bearing  cost,  see  Service,  14. 

Extension  of  telephone  service,  see  Service,  45. 

Extension  of  service  of  municipal  water  plant,  see  Service,  52, 

Consideration  of  ill-advised  investment  in  extensions  of  railway 
line,  see  Valuation,  20. 


Annotation  on  extension  of  service,  p.  285. 


FACILITIES. 

Cutting  of  telephone  lines  as  change  of  facilities  imder  Illinois 
statute,  see  Service,  43. 

FAIR  VAI.UE. 

Aa  basis  of  return,  see  Return,  1. 
PU.R.1919K. 
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FANS. 

DifipoBitioiL  of  oonsumers'  applionoeB  uf6n  dumge  from  alternating 
to  direct  current  servicej  see  8vxncE,  20. 

FARES. 

Generally,  see  Raivs. 

FEDEBAI.  CONSTITUTION. 

Order  requiring  railroad  company  to  extend  sidetracks  as  denial 
of  due  process  under  Federal  constitution,  see  Constitutional 
Laii^,  1. 

Requiring  telephone  company  to  render  service  at  a  loss  as  consti- 
tuting confiscation  prohibited  by  Federal  and  state  Constitu- 
tion, see  Retubn,  60. 

FEBEBAIt  GONTROIi. 

IMrector  General  as  party  to  proceedings  to  compel  railroad  under 
Federal  oontrol  to  construct  sidetrack,  see  Pabtibs,  1. 

Postmaster  General  rather  than  his  agent  as  proper  party  in  in- 
junction action  against  collection  of  telephone  rates,  see  Pa&< 
TOES,  2-4. 

Power  of  state  Commission  as  limited  by  Federal  oontrol  of 
utility,  see  Raoxs,  9-11. 

Power  of  Commission  under  Missouri  statute  to  require  physical 
connection  of  telephone  lines  under  Federal  control,  see  Sebt- 
lOB,  10. 

Right  .to  maintain  suit  in  Federal  court  where  same  controversy 
has  been  settled  in  state  court,  see  Judqhent,  1. 

Annotation  on  effect  of  Federal  control  on  power  of  Commission 
to  regulate  rates,  p.  622. 

Annotation  on  effect  of  Federal  control  on  power  of  Ctmunission 
to  ^  rates,  p.  622. 

FEDEBAI.  INCOME  TAX. 

Federal  income  tax  not  chargeable  to  operation,  see  RKTUBZf,  8,  9. 

FEDERAIi  QUESTION. 

What  constitutes,  see  Appeal  and  Review,  10. 

FIELD  OF  OPERATION^ 

Field  of  operation  in  certificate  of  incorporation  filed  under  New 
York  Transportation  Corporations  Law,  see  Cebtificatbs  or 
Incobpobation,  1,  3. 

FUJBD  SCHEDiriiE. 

As' to  filing  of  rate  schedules,  see  Rates,  29,  30. 

FINANCES. 

See  SEctmiTT  Issues. 
P.U.R.1919E. 
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FIKDINOS. 

Suffieieiwf  of  findings  hy  court  on  appeal,  see  Apfbai«  and  Rktisw, 

9. 
Need  of  proof  and  finding  of  neceBsity  for  increase  in  rates,  see 

Procedure,  1. 
Sufiicient  to  establish  joint  rates,  see  Rates,  40. 

FINES  AND  PENALTIES. 

Reversal  of  Commission  order  because  of  lack  of  supporting  evi- 
dence in  record,  see  Appeal  and  REvterv^,  4. 

Reversal  of  order  imposing  fine  against  utility  because  of  lack  of 
supporting  evidence  in  record,  see  Appeal  and  Review,  4. 

Penalty  for  failure  to  pay  promptly,  see  Payment,  2. 

1.  The  fact  that  no  final  notice  had  been  given  to  a  utility  of  a 
letter  explanatory  of  an  order  requiring  utilities  to  make  reports  oi 
costs  of  construction  of  equipment,  does  not  deprive  the  Commission 
of  jurisdiction  of  proceedings  against  the  utility  for  failure  to  make 
the  required  reports,  where  due  notice  of  the  order  had  been  given  and 
the  utility  contends  that  it  had  given,  or  in  good  faith  had  attempted 
to  give  the  required  information.  Atchison,  T.  &  6.  F.  R.  Co.  v.  State 
(Okla.)  63. 

2.  The  giving  of  a  transfer  inadvertently  mispimched  so  as  to  ren- 
der it  nonusable  is  not  a  violation  of  subdivision  7  of  jg  49  of  the  New 
York  Public  Service  Commissions  Law,  providing  a  penalty  for  refusal 
to  give  a  transfer.    Osborne  v.  International  R.  Co.  (N.  Y.)  871. 

FIRE  PROTECTION. 

Apportionment  for  ascertaining  cost  of  fire  protection  aervioe,  see 

APPORTIOirMSNT,  4,  6. 

FIXED    CHARGES. 

Absorption  of,  see  Rates,  44. 

rUkTIRONS. 

Disposition  of  consumers'  appliances  upon  change  from  alternating 
to  direct  current  service,  see  Sebvice^  20b 

TTJLT  RATES. 

Flat  rates  for  electricity  for  summer  oonsumors,  see  RATSSy  32. 

Annotation  on  flat  or  meter  rates  as  discriminatory,  p.  60. 

FIX>ATIN6  CAFITAI.. 

See  Working  Capital. 

FI*ORIDA. 

Validity  of  Florida  statute  empowering  Commission  to  require  re- 
funding of  excessive  charges,  see  Con0TITCtional  Law,  17. 
P.U.R.1919E. 
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FORFEITS. 

Power  of  GonuniBBion  to  paas  upon  forfeiture  ol  franohiaeB,  see 

Commissions,  9. 
Consideration  of  forfeiture  by  street  railway  company  to  city  for 

failure  to  construct  interurban  line,  aee  Valuation,  21. 

FBANCHISBS. 

Controversy  between  municipality  and  Commission  as  to  right  to 
regulate  rates  fixed  in  franchise  as  presenting  Federal  question, 
see  Appeal  and  Rsniew,  10. 

Power  of  Missouri  Commission  to  pass  upon  forfeiture  of  fran- 
chises, see  Commissions,  9. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see 
Constitutional  Law,  3-15. 

Coneumer  as  proper  party  to  file  jNTotest  against  increase  in  ratee 
in  violation  of  municipal  franchise,  see  Pabties,  6. 

Jurisdiction  of  Commission  over  utility  not  having  valid  fran- 
chise, see  PuBLio  Utilitisb,  8. 

Power  of  legislature  to  change  street  railway  franchise  rates,  see 
Rates,  3. 

Power  of  municipalities  under  Virginia  Constitution  and  statutes 
to  make  binding  franchise  contract  as  to  rates,  see  Bates, 
16. 

Fjranchise  limitation  in  rates  taken  into  consideration  before  grant- 
ing increase  in  rates,  see  Rates,  18. 

Validity  of  readiness-to-serve  charge  contained  in  natural  gas 
franchise,  see  Rates,  46. 

Losses  due  to  franchise  rates  not  to  be  considered  in  fixing  early 
losses  for  determining  going  value,  see  Valuation,  49. 

Valuation  of,  see  Valuation,  50,  51. 

Annotation  on  power  of  Commission  to  compel  compliance  with 
franchise  obligations,  p.  67. 

Annotation  on  valuation  of  franchises,  p.  222. 

Discussion  of  certificate  of  convenience  as  limited  franohise,  p^ 
190. 

FBXE  SEBTICE. 

As  discriminatory,  see  Discrimination. 

FREIGHT. 

Joint  rates  for,  see  Rates,  49,  60. 

Determination  of  extent  passenger  traffic  interferes  with  freight 
traffic  on  a  branch  line,  see  Sebvige,  36. 

FULIi  CREW  ACT. 

Applicability  of  Full  Crew  Act  to  branch  line  of  railroad,  see 
Railboads,  3. 

QAM. 

Bee  also  Natural  Gas. 
P.UJR.1919E. 
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GAS — continued. 

Apportionment  as  between  two  localities  in  which  gas  company 
is  operating,  see  Appoetionment,  1. 

Apportionment  in  case  of  utility  operating  electric,  ga.s  and  heaJt- 
ing  departments,  see  Afpobtioiwbnt,  7. 

Jurisdiction  of  Illinois  Commission  over  contract  for  sale  to  util- 
ity of  by-product  gas  by  private  coke  company,  see  Couvan- 
SIGNS,  4. 

Jurisdiction  of  Indiana  Commission  over  question  of  past  damages 
due  to  electrolysis,  see  Damages,  1, 

Electric  railway  required  to  bond  its  rails  to  prevent  electrolysis 
of  gas  mains,  see  Electbicity,  1. 

Power  of  Commission  under  Massachusetts  statute  with  respect  to 
approval  of  contract  for  purchase  of  gas  by  Boston  Consoli- 
dated Gas  Company,  see  Intebcobpobatb  Kelations,  1. 

Power  of  gas  companies  under  Idaho  statute  to  remove  prepayment 
meters  without  consent  of  the  Commission,  see  Rates,  7, 

Separate  minimum  charge  for  each  gas  meter,  see  Raxes,  27. 

Prepayment  meter  rate  for  gas,  see  Rates,  40,  41. 

Rates  of  one  department  of  utility  to  be  increased  if  unreasonable, 
although  return  as  a  whole  is  reasonable,  see  Return,  26. 

Electric  extension  not  denied  merely  because  combined  gas  and 
electric  business  is  not  profitable,  see  Service,  15. 

Annotation  on  gas  rates,  p.  627. 

Annotation  on  service  of  gas  company,  p.  288. 

OENERAIi  CORPORATIONS  ULW. 

See  Statutes.    • 

GENERAL  EXPENSES. 

Apportionment  ol,  see  ArPOBraoNMBNT,  6,  9. 

GOING  CONCERN. 

Consideration  of  plant  as  going  concern,  see  Valuation,  46b 

GOING  VALUE. 

Consideration  of  going  value  in  valuation  proceeding,  see  Valua- 
tion, 45-49. 

Annotation  on  allowance  for  going  value,  p.  219. 

GRADING. 

Injury  to  property  from  change  of  grade  of  railroad,  see  Dam- 
ages, 2-5. 

GROSS  REVENUE. 

As  basis  of  apportionment  of  commercial,  new  business,  and  gen- 
eral expenses,  see  Apportionment,  6. 
California  automobile  transportation  companies  not  to  lease  equip- 
ment nor  employ  drivers  on  compensation  based  on  gross  re- 
ceipts, see  Automobiles,  6. 
P.U.R.1919E. 
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QVABANTT.  .  t.f 

Eight  of  stockholders  to  question  right  of  railroad  to  gusffantee 
*    bonds  of  another  company,  see  Cebtiobabi,  2. 

Power  of  Michigan  Commission  to  pass  upon  right  of  railroad  com- 
pany to  guarantee  bonds  of  another  company,  see  Ooimia< 
SIGNS,  10.  .   ., 

Power  of  California  Commission  to  pass  upon  right  of  utility  to 
guarantee  bonds  of  another  company,  see  CoifHififiiONS,  11. 

Laability  of  utility  on  certain  guaranties  as  not  prfeventisg  ap- 
proval of  bonds  to  make  necessary  extensions  and  improve- 
ments, see  SBCtmiTT  IssuBS,  6. 

HACKS. 

Rights  of  operator  of  hack  under  Utah  statute,  see  Automonles, 
6. 

HEATING. 

Apportionment  in  case  of  utility  operating  electric,  gas  and  heating 

departments,  see  Afpobtionkuent,  7. 
Bates  for,  see  Ra.tbb,  4S2-44. 

Discussion  of  consumption  of  pounds  of  steam  per  square  foot  of 
radiation  per  season,  p.  977. 

HIGHWAYS  Aim  STREETS. 

Crossings  of,  see  Cbossinos. 

Street  as  public  highway  at  point  extending  over  railroad  right  of 
way,  see  Cbossinos,  1. 

Power  of  Commission  to  authorize  private  coal  eompany  to  con- 
struct crossing  over  public  highway  for  private  use,  see  Cross- 
ings, 3. 

Pennsylvania  statute  as  not  empowering  Commission  to  authorize 
construction  of  new  highway  and  overhead  crossing  to  afford 
access  to  school,  see  Cbossinob,  4. 

Grading  and  paving  of  public  street  as  public  improvement  within 
provision  of  statute  providing  that  selectmen  shall  not  Order 
relocation  of  tracks  except  for  purposes  of  public  improvement, 
see  Stbebt  Railways,  2. 

HOUSES. 

Jurisdiction  of  Illinois  Commibbion  with  respect  to  wiring  of 
houses  by  electric  company,  see  Commissions,  3. 

ICE.  -     ** 

Kecessity  for  certificate  of  convenience  for  transmission  line  to 
convey  power  from  ice  plant  to  water  plant,  see  Cebtificatbs 
or  Convenience  and  Necessity,  3. 

IDAHO. 

Authorization  by  Idaho  Commission  of  competition  to  municipal 
plant  although  Commission  has  no  jurisdiction  over  latter,  'B0b 
Monopoly  and  Compehhon,  7. 
P.U.R.1919E.  •  *s 
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IDAHO — contintt  ed, 
' '  Fewer  of  gajs  compaviieft  under  Idaho  statute  to  remove  prepayment 
meters  without  consent  of  the  Commisaioiiy  see  Kates,  7. 

HiUnois. 

Limitation  of  time  under  Illinois  statute  for  commencement  of  con- 
atmction  under  certificate  of  oonvenience,  aee  CBioiFiCATBi 

or  CtoNVBNIKNCB  AND  NeCEBSITT,  4,  d. 

Jurisdiction  of  Illinois  Commission  with  respect  to  wiring  of 
houses  by  electric  company,  see  Commissions,  3. 

Jurisdiction  of  Illinois  Commission  over  contract  for  sale  to  util- 
ity of  by-product  gas  by  private  coke  company,  see  Commis- 
sions, 4. 

Power  of  Commission  to  increase  franchise  rat^»  see  CoNsnTU- 
TiONAL  Law,  5. 

Power  of  Commission  to  change  franchise  rates,  see  Constitu- 
tional Law,  9,  10. 

Contract  for  exchange  of  water  power  for  electiio  power  as  dis- 
criminatory, see  Discrimination,  14. 

Need  of  proof  and  finding  of  necessity  for  increase  in  rates,  see 
Pbooedube,  1. 

Sale  and  delivery  of  electric  current  from  one  company  to  another 
for  resale  as  public  service,  see  Public  UnLiriES,  0. 

Effect  of  mortgage  provision  relative  to  issue  of  bonds  dependent 
on  net  earnings  as  not  binding  Illinois  Commission,  see  Rates, 
1. 

Amendment  of  rate  schedules  under  Illinois  statute,  see  Rates,  4. 

Franchise  limitation  in  rates  taken  into  consideration  before  grant- 
ing increase  in  rates,  see  Kates,  18. 

Increase  in  minimum  bills,  Roe  Rates,  36. 

General  increase  in  fares  as  element  to  be  considered  in  an  applica- 
tion for  rate  increase  on  interurban  line>  see  Rates,  45. 

Wage  increase  conditioned  on  future  increase  in  rates  as  against 
public  policy,  see  Retubn,  19. 

Jurisdiction  of  Commission  to  authorize  street  railway  company 
to  operate  one-man  car^,  see  Service,  5. 

Cutting  of  telephone  lines  as  change  of  facilities  under  Illinois 
statute,  see  Service,  43. 

Principles  considered  by  Illinois  Commission  in  valuation  for  rata 
making,  see  VALtiATiON,  3. 

IMMATERIAI.  ERROR. 

Effect  of  immaterial  errors  on  appeal,  see  Appeal  and  Review,  7. 

IMPAIRMENT  OF  CONTRACTS. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see 
Constitutional  Law,  3-16. 

IMPaOVEMENTS. 

Qenerally,  see  Betterments. 
P.U.R.1919E. 
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Power  of  Coniiecticut  Ck)mmi88ion  over  order  of  selectmen  teqvilr- 
ing  relocation  of  street  railway  as  public  improvement^  see 
Commissions,  6. 

INADEQUACY. 

See  Adequacy. 

INCOME. 

Generally,  see  Retubn* 

INCOME  TAX. 

Federal  Income  tax  not  cbargeable  to  operation,  see  BBnmif,  S,  •• 

mCORFORATION. 

Approval  by  Pennsylvania  Commission  of  incorporation  of  pnUic 
utility  as  equivalent  to  a  certificate  of  oonvenience  to  do  busi- 
ness, see  ArroMOBiLES,  4. 

Certificate  of,  see  Cebtifioatbs  of  tjNOOUPOBATioir. 

INCBEASE  IN  RATES. 

Consumer  as  proper  party  to  file  protest  against  increase  In  rates 

in  violation  of  municipal  franchise,  see  Pabtixs,  6. 
Need  of  proof  and  finding  of  necessity  for  increase  in  rates,  see  Pbo- 

CEDUBE,  1. 

Franchise  limitation  taken  into  consideration  before  granting  in* 
crease  in  rates,  see  Rates,  18. 

Municipal  contract  as  affecting  increase  in  rates,  see  Kates,  !•• 

Burden  of  proof  as  to  reasonableness  of,  see  Rates,  29-26.  -  ^ 

Necessity  of  filing  increased  rate  schedule  by  both  parties  to  rats 
contract,  see  Ratks,  29. 

(General  increase  in  fares  as  element  to  be  considered  in  an  appli- 
cation for  rate  increass  on  interurban  line,  see  RAns^  46. . 

Increase  in  rates  of  natural  gas  company  as  dependent  upon  exten- 
sion of  facilities,  see  Rates,  47. 

By  establishment  of  zone  system  of  telephone  rates,  see  Rates,  66^ 

INDIANA. 

Power  of  Commission  to  require  coal  company  to  maintain  wask 

houses,  see  Commissions,  2. 
Jurisdiction  of  Indiana  Commission  over  question  of  past  damages 

due  to  electrolysis,  see  Damages,  1. 
Restricted  right  of  utility  under  Indiana  statute  to  issue  bonds, 

see  Security  Issues,  3. 
Relationship  of  stoclc,  bonds,  and  value  of  property  required  under 

Indiana  statute,  see  Secubitt  Issues,  8. 
Criginal  jurisdiction  of  municipality  over  extensions  of  Service 

under  Indiana  statute,  see  Bebviob,  7« 
P.U.R.I919E. 
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INJUNCTION. 

..;«..  ^igbt  to 'maintain  suit  in  Federal  court  where  same  controversy 
,,,',        ;    ^aa  been  settled  in  state  court,  see  Judgment,  1. 

Postmaster  General  rather  than  his  agent  as  proper  party  in  in* 
junction  action  against  collection  of  telephone  rates,  see  Pab- 
TIBS,  2-4. 
Sufficiency  of  pleading  in  injunction  action,  see  Pleading. 
Injunction  forbidding  Commission  to  take  any  action  with  respect 
to  rates  as  preventing  consideration  of  petition  for  transfers, 
see  Rates,  52. 

Power  of  court  to  enjoin  competition  with  established  automobile 
route,  p.  192. 

1,  Notwithstanding  the  fact  that  the  supplying  of  water  under  a 
contract  made  with  the  municipality  is  not  to  commence  until  Decem- 
ber, 1020,  another  municipality,  whose  rights,  it  is  alli^ed,  will  be  in- 
fringed by  the  furnishing  of  such  water,  may  6Ie  a  bill  to  obtain  an 
adjudication  in  May,  1919.    Kearny  v.  Bayonne  (N.  J.)  696. 

2.  A  suit  against  the  Postmaster  General  of  the  United  States  to 
enjoin  rates  established  by  him  is  maintainable  only  in  the  district  of 
his  residence.    Railroad  Comrs.  v.  Burleson  (U.  S.)  465. 

Allowance  for  injuries  in  operating  expenses,  although  amount  Ib 
paid  to  association  insuring  utility,  see  Return,  7. 

INSTALLATION. 

Installation  charge  for  electric  service,  see  Rates,  30. 

INSURANCE. 

Allowance  for  damages  in  fixing  operating  expenses,  although  sum 
was  paid  to  association  insuring  utility,  see  Return,  7. 

INTERCORPORATE    RELATIONS. 

1.  In  passing  upon  a  contract  for  the  purchase  of  gas  by  the  Bos- 
ton Consolidated  Gas  Company,  the  Massachusetts  Board  of  Gas  & 
Electric  Light  Commissioners  may,  under  §  6  of  chapter  417  of  the 
Acta  of  1903,  disapprove  the  contract,  although  it  finds  that  the  price 
to  be  paid  for  the  gas  to  be  purchased  is  less  than  it  would  cost  the 
gM  company  to  make  it.    Re  Boston  Consol.  Gas  Co.  (Mass.)  583. 

INTEREST. 

Bond  interest  of  municipal  plant  to  be  provided  for  by  taxation, 

see  Return,  12. 
Bond  discount  considered  as  an  interest  charge,  see  Valuation,  27. 

INTEREST  DURING  CONSTRUCTION. 

Consideration  of  interest  during  construction  in  valuation  proceed* 
ing.  see  Valuation,  23. 
P.U.R.1919E. 
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JMTEBJRTATB  COMMERCE. 

Interstate  .ratea  ncC  to  be  need  to  sKow  that  intraatate  rate  is 
violative  of  long  and  short  haul  of  state  Constitution,  see  Dis- 

CBIMINATION,  6. 

Power  of  ComBiisaion  to  fix  intrastiite  ratea  of  interstate  street 
railway,  see  Bates,  B. 

INTERSTATE    COMMERCE    COMMISSION. 

Power  of  state  Commiaslon  to  make  physical  valuation  of  railroad 
as  limited  by  Federal  statute  giving  such  power  to  Interstate 
Ck>mmerce  Commission,  see  Commission b,  12. 

IKTERURBAN  RAILWAYS^ 

Certificate  for  electric  railway  as  covering  mono-rail  system,  see 
Certificates  of  Convenience  and  Necessity,  6. 

What  constitutes  "bne-city  utility"  depriving  Kansas  Commission 
of  jurisdiction,  see  Commissions,  13. 

Electric  railway  required  to  bond  its  rails  to  prevent  electrolysis 
of  gas  mains,  see  ELEcnucrrr,  1. 

Division  of  electric  railway  furnishing  current  for  entire  system  to 
receive  reasonable  rate,  see  Hates,  31. 

General  increase  in  fares  as  element  to  be  considered  in  an  appli- 
cation for  rate  increase  on  interurbaa  line,  see  Bates,  45. 

Entire  street  railway  system  to  be. treated  as  a  whole,  see  Keiitsn, 
30. 

Seats  for  passengers  on  interurban  cars,  see  Sebvicb,  22. 

See  also  Street  Railways. 

Consideration  of  ill-advised  investment,  see  Valuation,  20. 

Consideration  of  forfeiture  by  street  railway  company  to  city  for 
failure  to  construct  interurban  line,  see  Valuation,  21. 

Annotation  on  interurban  railway  rates,  p.  628. 
Annotation  on  service  by  interurban  railways,  p.  288. 

INTRASTATE   COMMERCE. 

Interstate  rates  not  to  be  used  to  show  that  intrastate  rate  is 
violative  of  long  and  short  haul  of  state  Constitution,  see  Dis- 
crimination, 6. 

Power  of  Commission  to  fix  intrastate  rates  of  interstate  railway, 
see  Rates,  8. 

INVENTORY. 

Expenses  incurred  in  proceeding  before  Commission  to  be  amortized 
over  period  of  years,  see  Rsturn,  10^  11. 

INVESTMENT. 

Apportionment  of,  see  Apportionment. 

Investment  per  consumer  as  not  necessarily  controlling  rates,  see 

Rates,  21. 
Each  consumer  to  pay  his  proportion  of  investment,  see  Rates,  43. 
P.U.R.1919E. 
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IOWA. 

Constniction  of  Iowa  Joint  rate  orderi  ate  Satbb,  60. 

IRRIGATION. 

Annotation  on  servioe  of  iirigation  oompany,  p,  289. 

ISSUES.      . 

Generally,  see  Tbial. 

Failure  to  present  issues  in  special  okarge  as  reversible  errori  see 

Tbial,  1. 
Special  issue  as  to  reasonableness  of  Commission  order  requiring 

construction  of  depot  building,  sidings,  and  spur  tracks,  as  not 

reversible  error,  see  Trial,  2, 

JITNETS. 

See  Automobiles.  ' 

JOINT  RATES. 

On  railroads,  see  Rates,  49,  60. 

JUDGMENT. 

Wisconsin  CkHumission  not  bound  by  value  of  property  fixed  in 
judgment  of  the  court  prior  to  statute  creating  the  Commis- 
sion, see  VALX7ATI0N,  2. 

1.  A  public  service  corporation  having  had  its  day  in  a  state 
court  to  review  a  Commission  decision,  on  the*  ground  that  audi 
decision  deprived  it  of  its  constitutional  rights,  and  having  failed  to 
assert  its  right  of  appeal  to  the  Supreme  Court  of  the  United  States, 
cannot  maintain  a  suit  for  injunction  involving  the  same  parties  and 
the  same  issues  in  a  Federal  court,  since  the  controversy  is  rea  judicata, 
Napa  Valley  Electric  Co.  y.  Railroad  Commission  (U.  S.)  471. 

JUNK  VALUE. 

Annotation  on  junk  value  as  measure  of  fair  value,  p.  210. 

JURISDICTION. 

Of  Commissions,  see  Commissions. 

JURY  TRIAL. 

Propriety  of  charge  to  jury  as  to  duty  of  railroad  couched  in  the 
language  of  tfa^  statute,  see  Appeal  and  Review,  8. 

Validity  of  Florida  statute  empowering  Commission  to  require  re- 
funding of  excessive  charges,  see  Constttutional  Law,  17. 

Failure  to  present  issues  in  special  charge  as  reversible  error,  see 
Tbial,  1. 

KANSAS. 

What  constitutes  "one-city  utility"  depriving  Kansas  Commission 
of  jurisdiction^  see  Commissions,  13. 
P.U.R.1919E. 
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KANSAS— oontinuecf. 

Pbwer  of  CommiBsion  to  ehange  contract  rates,  tee  CoKBTrrcnoHAL 

Law,  4. 
Power  of  GommiBsion  to  fix  intraetato  rates  of  iaterstate  street 

railway,  see  Rates,  8. 
Principles  controlling  Kansas  Commission  in  pemitiing  increase 

of  franchise  rates,  see  Ratbs,  20. 

ULMPS. 

Disposition  of  consumers'  appliances  upon  change  from  alternating 
to  direct  current  service,  see  Sxbviob,  20. 

JJUm  OOMPANT« 

Land  company  selling  water  as  public  utility,  see  PuBUO  Uxiuma, 
1. 

UkNBfl. 

Valuation  of  surplus  land  owned  by  street  railway  company,  see 

Valuahon,  80. 
Consideration  of  surplus  lands  owned  by  warehouse  company,  see 

Valuation,  31. 
Consideration  of  original  cost,  present  value  and  value  of  adjacent 

property  in  determining  value  of  land  for  rate  making,  see 

Valuation,  88. 

Annotation  on  valuation  of  lands,  p.  219. 

LEASES. 

California  automobile  transportation  companies  not  to  lease  equip- 
ment nor  employ  drivers  on  compensation  based  on  gross  re- 
ceipts, see  Automobiles,  6. 

Logging  company  having  acquired  railroad  not  discharged  from 
duty  to  operate  it  because  of  leasing  it  to  subsidiary  company 
controlled  by  same  stockholders,  see  Sebvicb,  23. 

Annotation  on  power  of  Commission  over  leases  of  property,  p.  67. 

IfiOISIiATURE. 

Legalizing  unauthorized  abandonment  of  railroad  by  Texas  legis- 
lature^ see  Railroads,  4. 

Power  of  legislature  to  change  street  railway  franchise  rates,  see 
Katbb,  8. 

UOEHSES. 

Effect  of  state  or  town  license  to  operate  automobikBy  see  Auro- 

M0SILB8,  2. 

UOHT. 

Interference  with,  on  change  of  grade  of  railroad,  see  Damages,  8. 
P.U.R.1919E.  70 


Digiti: 


zed  by  Google 


1106  INDEX. 

LIMITATIONS. 

Ldmitation  of  time  under  Illinois  etatute  lor  commencement  of  con- 
struction  under  certificate   of   convenience,  see  Cebtivicates 

OF  GONYKNIBNGB  Ain>  NbGESBIXT,  4,  5. 

USTENINO  IN. 

Duty  of  telephone  operator  to  listen  in  to  see  if  connection  has 
been  made,  see  Service,  41. 

IJITEBT. 

Establishment  of  automobile  stage  service  where  existing  taxicab 
and  livery  service  is  adequate,  see  Automobiles,  1. 

IiOOAL  AUTHORITIES. 

Evidence  of  operation  under  local  consent  under  New  York  statute 
80  as  to  authorize  continued  operation  without  procuring  con- 
sent of  Commission,  see  Cebtifigates  of  Convenienob  aivd 
Nbcessitt,  2. 

Local  consents  as  extending  field  of  operation  as  designated  in  cer- 
tificate of  incorporation,  see  Cebtifigates  of  Ii«corpoba.tion, 
3. 

LOCALITIES. 

Apportionment  as  between  two  localities  in  which  gas  company  is 
operating,   see  Appobtionment,   1. 

Discrimination  between,  see  Discbimination,  6. 

Absorption  of  some  switching  charges  as  discriminatory,  see  Dis- 
cbimination, 7. 

Character  of  locality  as  factor  to  be  considered  in  determining 
reasonableness  of  return,  see  Return,  25. 

Each  locality  to  bear  cost  of  special  service  rendered  in  that  local- 
ity, see  Sebviob,  12. 

LOGGING. 

Logging  company  not  allowed  to  discontinue  operation  of  railroad 
because  unprofitable,  where  return  from  whole  business  is 
reasonable,  see  Return,  29. 

^g?i°?  company  having  acquired  railroad  not  discharged  frcnn 
duty  to  operate  it  because  of  leasing  it  to  subsidiary  company 
controlled  by  same  stockholders,  see  Scbticb,  23. 

LONG  AND  SHORT  HAUL. 

Interstate  rates  not  to  be  used  to  show  that  intrastate  rate  is  vio- 
lative of  long  and  short  haul  of  state  Constitution,  see  Dis- 
crimination, 6. 

LOSSES. 

Street  railways  not  to  recoup  war  losses  during  recon  sir  action 
'period,  see  Return,  37. 
P.U.R.1919E. 
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10S8E8— continued. 

Bequiring  telephone  oompamy  to  render  serviee  at  a  loss  as  con- 
stituting confiscation  prohibited  by  Federal  and  state  Consti- 
tution, see  Retubn,  50. 

Electric  extension  not  denied  merely  because  combined  gas  and  elec- 
tric business  is  not  profitable,  see  Sebvick,  15. 

PasB»iger  traffic  on  branch  line  not  to  be  discontinued  merely  be- 
cause it  is  unprofitable,  see  Sebvice,  24. 

XiOUISIAKA. 

Jurisdiction  of  Louisiana  court  over  question  of  abandonment  of 
service  before  action  of  Commission,  see  Service,  3. 

Railroads  not  required  to  stop  tlirough  train  at  small  stations,  see 
Bebvice,  25. 

I^UMBER. 

Logging  company  not  allowed  to  discontinue  operation  of  rail* 
road  because  unprofitable,  where  return  from  whole  business 
is  reasonable,  see  Ketubn,  29. 

MAIN  UNE. 

Legalizing  unauthorized  abandonment  of  railroad  by  Texas  legis- 
lature,  see  Railbqads,  4. 

MAINS  AND  FIFES. 

Apportionment  of  cost  of,  as  between  fire  and  domestic  water  serv* 

ice,  see  Appobtionuent,  5. 
Jurisdiction  of  Indiana  Commission  over  question  of  past  damages 

due  to  electrolysis,  see  Damages,  1. 
Electric  railway  required  to  bond  its  rails  to  prevent  electrolysis 

of  gas  mains,  see  Electbicity,  1. 
Division  of  cost  as  between  utility  and  consumer  upon  installation 

of  meters,  see  Service,  18. 
Consideration   of   pavement   over   mains   in   valuation   proceeding, 

see  Valuation,  28. 
Consideration  of  water  mains  owned  by  city  in  valuing  property 

of  water  company,  see  Valuation,  33. 

MAINTENANCE. 

Deferred  maintenance  as  an  element  of  depreciation,  see  DbpbeciA' 

TION,   2. 
Deferred  maintenance  not  to  be  charged  to  operation,  see  Retubn, 

2* 

MANAGEMENT. 

Efficiency  of  management  as  factor  to  be  considered  in  determin- 
ing reasonableness  of  return,  see  Retubn^  20«  21. 
P.U.R.1919E. 
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MANBAMUS. 

CItj  and  present  owners  ^  right  of  way  ^  paartiM  to  mit  lor 
mandamus  to  compel  railroad  to  restore  trade,  see  Pabiqs, 

7. 

MABKET  VAI.I7IL 

Market  value  of  securities  as  lair  value  for  rate  making,  see  Val- 

UATION,   8. 

MASSACHUSETTS. 

Power  of  Massachusetts  Gommission  to  detennine  whether  cost 
of  repairs  of  bridge  over  railroad  shall  be  borne  by  munici- 
pality or  street  railway  using  bridge^  see  Gbobbxnob,  2. 

Power  of  Commission  under  Massachusetts  statute  with  respect  to 
approval  of  contract  for  purchase  of  gas  by  Boston  Consol* 
idated  Gas  C(»npany,  see  InTEBOOBFOBATE  Bblationb,  1. 

BCATCBIAI.S  AND  SITPPIJES. 

Ck>n8ideration  of  materials  and  supplies  in  connection  with  woriL- 
ing  capital,  see  Valuation,  39,  41,  42. 

MEBOER. 

See  CoNsoLiDAiiON,  Mebgeb,  and  Sale. 

MESSAGES. 

Telephone  messages,  see  Texephonbs. 

METEB  BATES. 

Flat  rates  for  electricity  for  summer  consumers,  see  RaibBi  32. 

BIETEB  BENTAI.. 

Ill^ality  of  meter  rentals  in  Missouri,  see  Ratbs,  28. 

BIETEBS  AND  SEBVIOE  CONNECTIONS. 

Power  of  gas  companies  imder  Idaho  statute  to  remove  prepay- 
ment  meters  without  consent  of  the  Commission,  see  Rates,  7« 

Separate  minimiun  charge  for  each  gas  meter,  see  Rates,  27. 

Illegality  of  meter  rentals  in  Missouri,  see  Rates,  28. 

Installation  charge  for  metered  electric  service,  see  Ratss,  39. 

Prepayment  meter  rate  for  gas,  see  Rates,  40,  41. 

Rates  for  water  for  street  sprinkling,  see  Rates,  57. 

Municipal  plants  not  required  to  install  meters^  see  Sebviob,  17. 

Division  of  cost  as  between  utility  and  consumer  upon  instaltatioB 
of  meters,  see  Sebvicb,  18. 

Utility  to  bring  service  pipe  to  curb,  see  SXBVIOB,  19. 

Water  company  directed  to  make  service  ccmnections  with  appli* 
cant,  see  Service,  61. 

Consideration  of  service  connections  paid  for  by  consumerBy  see  Val- 
uation, 34-37. 

Annotation  on  meters  and  service  connections;  ownership;  deposits, 
p.  286. 
P.U.R.1919E, 
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mCHIGAN. 

BoTie^W'  of  OdnunissioB  ordera  by  certiorari  nnder  Miohigan  Btat- 
ute,  Bee  Cebtiorabi,  1. 

Power  of  Gomoikftioii  to  pass  upon  right  of  railroad  company  to 
guarantee  bonds  of  another  company,  see  Gommisbions,  10. 

Validity  of  Michigan  statute  with  reference  to  regulation  of  senr- 
ice,  see  GonstitutiohaIi  Law,  16. 

Power  of  Commission  under  Michigan  statute  to  authorize  secur- 
ities for  proper  expenditures  already  made,  see  Bbocbitt  Is- 
sues, 2. 

Right  of  telephone  company  under  Michigan  statute  to  sue  in  court 
of  equity  for  speeiflc  performance  of  contract  for  physical  con- 
nection of  systems  after  Ckmimission  has  obtained  jurisdietion, 
see  Service,  4. 

Control  of  Michigan  Commission  over  telephone  companies  as  com- 
mon carriers,  p.  46. 

MICHIGAN  CENTRAI.  RAII.WAT  COMPANY. 

Discussion  of  evidence  held  not  to  show  that  the  guaranty  of  cer- 
tain bonds  of  the  Toronto,  Hamilton  &  Buffalo  Railway  Company  by  the 
Michigan  Central  Railway  Company  and  the  New  York  Central  Rail- 
way Company  would  be  ultra  vires,  p.  27. 

MINIMUM  BILL. 

Separate  minimum  charge  for  each  gas  meter,  see  Rates,  27. 
In  connection  with  prepayment  gas  meters,  see  Rates,  41. 

MINIMUM  RATE. 

Power  of  Missouri  Commission  to  fix  minimum  rate,  see  Rates,  12. 

MISSOURI. 

Power  of  Commission  under  Missouri  statute  to  prevent  duplica* 
tion  of  service  by  telephone  company  organized  prior  to  enact- 
ment of  Public  Service  Commission  law,  see  Commissions,  5. 

Power  of  Commission  to  pass  upon  forfeiture  of  franchise,  see 
Commissions,  9. 

Right  of  single  corporation  to  make  complaint  against  municipal 
plant  under  Missouri  statute,  see  Pabties,  5. 

Jurisdiction  of  Commission  over  municipal  plants,  see  Pubuo 
Utilities,  6,  6. 

Jurisdiction  over  utility  although  it  may  not  have  valid  franchise, 
see  Public  Utiuties,  8. 

Jurisdiction  of  Commission  not  limited  by  advertisements  of  util< 
ity,  see  Rates,  6. 

Power  of  Commission  over  rates  as  limited  by  Federal  control  of 
utility,  see  Rates,  11. 

Power  of  Missouri  Commission  to  fix  minimiun  rates,  see  Rates, 
12. 

Illegality  of  meter  rentals  in  Missouri,  see  Rates,  28. 
P.U.R.19I9E. 
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MISSOURI— continued. 

Illegality  of  oontract  Burcharge  to  rates  under  Missouri  statute. 

Bee  Rates,  30. 
Power  of  Cknnmission  under  Missouri  statute  to  require  physical 

connection  of  telephone  lines  under  Federal  oontroli  see  Skkt* 

ICE,  10. 
Comparison  of  values,  see  Vai<uation,  13. 

MOVOPOI.Y  Aim  COMPETITIOir. 

I.  in  general,  i-d. 

II,  JuriadicUan,  ptnverSt  and  duties  of  Oommiseion,  4,  5. 
Ill,  AdnUseian  of  cantpeUtian  in  occupied  territertf,   0^10. 
a.  In  general,  0,  7. 

"b.  Service  and  rates  of  exisUng  company,  8^10, 
IV,  Competition  of  jitneys  uHth  street  railway,  11, 

I,  In  general. 

Telephone  as  embraced  within  laws  forbidding  consolidation  of  com* 
peting  telegraph  lines,  see  GoNSOUDATioif,  Mebgeb,  Ain>  Saus,  1. 

Early  losses  due  to  competition  not  considered  as  in  fixing  going  value, 
see  Valuation,  47. 

1.  A  street  railway  company  cannot,  under  the  Maine  statute,  be 
authorized  to  -  render  electric  service  to  a  consumer  in  territory  be- 
ing served  by  an  electric  company,  where  the  proceedings  were  founded 
upon  a  complaint  by  the  consumer  that  the  electric  company  refused 
to  render  service  to  him  except  at  an  exorbitant  rate.  Public  Utilities 
Ck>mmiB8ion  v.  Monmouth  Electric  Co.   (Me.)  405. 

2.  In  a  given  town  or  community  one  ownership  of  telephone  facili- 
ties can  and  does  furnish  at  lesser  cost  more  complete,  efficient,  and 
satisfactory  service  than  is  possible  where  the  plant  and  facilities  are 
owned  and  maintained  by  more  than  one  operating  company.  Groton  v. 
Groton-Ferney  Mut.  Teleph.  Co.   (S.  D.)   894. 

3.  A  water  company  was  permitted  to  decrease  its  rates  20  per  cent 
over  the  objection  of  a  competing  municipal  utility,  where  it  was  not 
shown  that  the  proposed  rates  would  be  unreasonably  low,  and  where 
it  appeared  that  it  was  the  company's  intention  to  supply  adequate 
service  and  keep  its  plant  up  to  a  standard  of  maximum  efficiency,  and 
that  the  company  by  a  policy  of  retrenchment  would  still  be  able  to 
make  more  than  its  operating  expenses  and  depreciation.  Re  Monidah 
Trust,  Water  Dept.  (Mont.)  633. 

II,  Jurisdiction,  powers,  and  duties  of  Commission. 

4.  The  New  York  Commission,  Second  District,  has  the  power  and 
it  is  its  duty  to  protect  a  utility  from  the  effect  of  an  unauthorized  and 
unlawful  invasion  of  its  territory  by  a  competing  company.  Patchogue 
Electric  Light  Co.  v.  North  Shore  Electric  Light  &  P.  Co.  (N.  Y.)  426, 

5.  The  Missouri  Commission  is  without  jurisdiction  to  prohibit  a 
telephone  company  from  paralleling  the  lines  of  another  company  where 
P.U.R.1919E. 
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MONOPOLY  AND  COMPETITION— contltMicd. 

the  company  so-  duplicating  the  eervioe  was  organized  prior  to  the  en- 
actment ol  g  90  of  the  Public  Service  Commiaeion  Law.  MJBSOuri  Mut. 
Teleph.  Co.  y.  Osage  County  Farmers  Teleph.  Co.  (Mo.)  689. 

HI.  Admission  of  competition  in  occupied  territory » 

a.  In  general, 

6.  A  municipality  should  not  be  granted  a  certificate  of  public  con- 
Tenience  and  necessity  to  enable  it  to  establish  a  competing  utility 
plant,  where  the  cost  of  the  service  would  have  to  be  taken  care  of  in 
prohibitive  rates  or  concealed  in  an  increased  burden  of  taxation.  Re 
Schenevus    (N.  Y.)    735. 

7.  Although  the  Idaho  Commission  has  no  jurisdiction  over  mu- 
nicipally owned  utilities,  it  must,  nevertheless,  upon  an  application 
of  an  outside  company  to  serve  the  inhabitants  of  the  city  needing 
additional  service,  consider  which  of  the  proposed  sources  of  supply 
will  best  serve  the  public  convenience  and  necessity.  Be  Mackay  Light 
&  P.  Co.  (Idaho)  482. 

h.  Service  and  rates  of  existing  company. 

Establishment  of  automobile  stage  service  where  existing  taxicab 
and  livery  service  is  adequate,  see  Automobile,  1. 

8.  The  fact  that  an  auto  transportation  company  has  been  unable 
on  several  occasions  to  handle  all  traffic  offered  is  not  sufficient  to  war- 
rant the  Commission  in  granting  an  application  permitting  competi- 
tion, where  it  is  shown  that  the  existing  company  has  taken  all  possible 
steps  to  observe  the  rules  governing  automobile  stages,  particularly 
with  reference  to  overcrowding.    Re  A,  R.  G.  Bus  Co.   (Cal.)  232. 

0.  The  failure  of  the  owner  to  operate  an  automobile  stage  line,  al- 
though in  anticipation  of  entering  the  military  service  of  the  United 
States,  constitutes  an  abandonment  of  the  route  and  a  consequent  for- 
feiture of  the  right  to  operate,  where  the  operation  was  discontinued 
prior  to  the  call  to  the  colors,  at  a  time  when  the  owner  was  equipped 
and  80  situated  as  to  have  operated  the  line  had  he  so  desired.  Re  Pur- 
due (Utah)   106. 

10.  As  electric  utility  was  authorized  to  serve  the  inhabitants  of 
a  city  owning  a  municipal  utility  furnishing  the  same  kind  of  service, 
where,  although  it  was^  conceded  that  the  existing  service  was  in- 
adequate, it  appeared  that  the  cost  of  construction  of  a  .transmission 
line  necessary  to  enable  the  municipal  utility  to  render  the  service 
would  be  greater  than  the  cost  of  constructing  the  necessary  line  by 
the  private  company,  and  that  the  former  line  would  pass  through  a 
sparsely  and  the  latter  through  a  thickly  settled  territory.  Re  Mackay 
Light  ft  P.  Co.  (Idaho)  48%. 
P.U.R.1919E. 
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MONOPOLY  AND  COMPETITION--<jottifm*eil. 

IV.  Competition  of  jitneys  wi^  t^eet  roOiciay* 

Discussion  of  the  eflfect  of  competition  between  jitneys  and  street 
railways,  p.  163. 

11.  The  New  Hampshire  Public  Service  Commission  authorized  a 
company  to  operate  motor  vehicles  in  a  city,  although  such  operation 
would  necessarily  result  in  competition  with  an  existing  street  rail- 
way company  giving  as  good  service  as  it  could  give,  where  it  appeared 
that  the  motor  vehicles  would  furnish  transportation  to  a  large  number 
of  people  who  could  not  patronize  the  street  railway  company  because  of 
the  circuitous  route  taken  by  its  tracks.  Re  Public  Auto  Asso.  (N.  H.) 
151. 

MONOBAH.  RAILWAY. 

Certificate  for  electric  railway  as  covering  monorail  system,  see 

C£BTIFICATES  OF  CONVENIENCE  AND  NbCESSITT,  0. 

MORTGAGES. 

Effect  of  mortgage  provision  relative  to  issue  of  bonds  dependent  on 
net  earnings  as  not  binding  Illinois  Commission,  see.  Rates,  1. 

Execution  of,  generally,  see  Secubitt  Isbubs. 

Right  of  utility  under  California  statute  to  mortgage  property  or 
issue  note  to  pay  operating  expenses,  see  Sbodbitt  Issues,  5. 

Mortgage  value  of  property  to  be  considered  in  fixing  fair  value,  see 
Valuation,  6. 

MtmiCIFAIiITIES. 

See  also  Municipal  Plants. 

Controversy  between  municipality  and  Commisaion  at  to  right 
to  regulate  rates  fixed  in  franchise  as  presenting  Federal 
question,  see  Appeal  and  Review,  10. 

Apportionment  as  between  two  localities  in  which  gas  company  is 
operating,  see  Appobtionmbnt,  1. 

Apportionment  of  expenses  of  water  company  as  between  different 
municipalities  served,  see  A^pobtionuent,  4. 

Necessity  of  certificate  of  convenience  in  Wisconsin  for  extension 
into  city  where  utility  is  already  operating  under  local  con- 
sent, see  Certificates  of  Convenience  and  Necessity,  1. 

What  constitutes  "one-city  utility"  depriving  Kansas  Commission 
of  jurisdiction,  see  Commissions,  13. 

Power  of  Commission  to  change  contract  or  franchise  rates,  see 
Constitutional  Law,  3-16. 

Power  of  Virginia  cities  to  make  binding  rate  ecmtract,  see  Con- 
stitutional Law,  14,  16. 

Power  of  Massachusetts  Commission  to  determine  whether  cost 
of  repairs  of  bridge  over  railroad  shall  be  borne  by  municipal- 
ity or  street  railway  using  bridge,  see  Cbossinqb,  2. 

Special    rate   to   mimicipalities   as   discrimination,   see   DisoBnc* 

INATION,   2. 

P.U.R.191QE. 
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MUNICIPALITIES— contffM*€dr. 

Diflorimiiiatioii  between,  see  DiBomHiNATioir,  6. 

New  Jersey  statute  as  not  forbidding  inhabitants  of  one  city  from 

obtaining  water  from  another  city,  see  MumciPiX  Pi/ANTS,  2. 
Inhabitants  of  one  city  obtaining  water  from  another  in  consider- 
ation of  grant  of  right  of  way,  see  Munigipai.  Plants,  3,  4. 
Consumer  as  proper  party  to  file  protest  against  increase  in  rates 

in  violation  of  municipal  franchise,  see  Pasties,  6. 
City  and  present  owners  of  right  of  way  as  parties  to  suit  for 

mandamus  to  compel  railroad  to  restcNre  track,  see  Pabtikb,  7. 
Jurisdiction  of  Washington  Commission  to  proceed  with  rate  hear- 
ing on  its  own  motion,  see  Progedube,  2. 
Power  of  Commission  under  Ohio  statute  to  fix  readiness-to-senre 

charge,  notwithstanding  municipal  contract  rate,  see  Rates, 

13. 
Power  of  municipalities  under  Virginia  Constitution  and  statutes 

to  make  binding  franchise  contract  as  to  rates,  see  Rates,  15. 
Difference  between  power  of  municipality  to  make  rate  contract 

binding  as  to  rates  charged  consumers,  and  as  to  rates  charged 

to  the  municipality  itself,  see  Rates,  16. 
Municipal   rate  contract  as   affecting   allowance   of   increase,   see 

Rates,  19. 
Entire  street  railway  system  to  be  treated  as  a  whole,  see  Rbtubn, 

30. 
Original   jurisdiction   of  municipality  over   extensions   of   service 

under  Indiana  statute,  see  Sebvice,  7. 
Consideration  of  forfeiture  by  stj-eet  railway  company  to  city  for 

failure  to  construct  interurban  line,  see  Valuation,  21. 
Consideration  of  water  mains  owned  by  city  in  valuing  property 

of  water  company,  see  Valuation,  83. 

Annotation  on  special  rates  to  municipalities  as  discriminatory,  p. 

61. 
Annotation  on  power  of  municipalities  over  rates,  p.  623. 

XinnCIPAI.  PLANTS. 

See  also  Municipalities. 

Right  of  municipal  plant  to  establish  resale  price  of  electricity  sold 

to  light  and  power  company,  see  Discbimination,  1. 
Decrease  in  rates  of  water  company  in  competition  with  municipal 

plant,  see  Monopoly  and  Competition,  3. 
Pennitting  municipal  plants  to  enter  territory  occupied  by  utility, 

see  Monopoly  and  Competition,  6. 
Authorization  by  Idaho  Conunission  of  competition  to  municipal 

plant  althou^^  Commission  has  no  jurisdiction  over  latter,  see 

Monopoly  Ain>  Competition,  7. 
Right  of  single  corporation  to  make  complaint  against  municipal 

plant  under  Missouri  statute,  see  Pabties,  5. 
As  publio  utility  under  the  jurisdiction  of  Commiuion,  lee  Publio 

UTiunss,  4-6. 
P.UJt.l919B. 
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MUNICIPAL  PliASTS— continued. 

Bond  interest  of  municipal  plant  to  be  provided  for  by  taauttion,  Bee 

Retubn,  12. 
ReasonablenesB  of  return  of  municipal  plant,  see  RBTUBif,  40. 
Power  of  Commission  under  New  Jersey  statute  to  require  utilities 

and  municipal  plants  to  maintain  standards  of  service,  see 

Sebvice,  6. 
Not  required  to  install  meters,  see  Sekvice,  17. 
Extension  of  service  of  municipal  water  plant,  see  Sebvice,  52. 
No  allowance  for  overhead  expenses  in  absence  of  evidence,  see 

Valuation,  23. 

1.  Under  the  Colorado  statutes,  municipalities  cannot  begin  the 
construction  of  new  facilities,  plants,  or  systems  without  securing  a  cer- 
tificate of  convenience  and  necessity  from  the  Commission.  Farmers 
Electric  &  P.  Co.  v.  Ault  (Colo.)  371. 

2.  Section  2  of  chapter  265  of  the  Laws  1907  does  not  forbid  the 
obtaining  of  water  by  an  inhabitant  of  a  municipality  from  another 
municipality  without  the  consent  of  the  first  municipality.  Kearny  v. 
Bayonne   (N.  J.)   696. 

3.  Under  article  32,  chapter  152,  of  the  Laws  of  1917,  a  municipal^ 
ity  may,  as  consideration  for  the  grant  to  it  of  a  right  'of  way  for  its 
pipe  lines  in  another  municipality,  agree  to  and  actually  furnish  water 
to  the  owners  of  the  tract  through  which  the  pipe  line  nms,  without  the 
consent  of  the  other  municipality.  Such  a  contract  and  such  a  furnish- 
ing of  waier  are  not  within  the  provisions  of  §  16  of  article  32  of  chap- 
ter 152  of  the  Laws  of  1917,  nor  within  the  provisions  of  chapter  265 
of  the  Laws  of  1907.    Kearny  v.  Bayonne  (N.  J.)  696. 

4.  A  contract  to  furnish  water  to  the  owners  of  a  tract  through 
which  a  right  of  way  for  a  pipe  line  is  obtained  in  another  municipal- 
ity is  incidental  to  the  power  to  obtain  the  right  of  way  and  to  enter 
into  any  agreements  necessary  for  the  purpose,  and  the  furnishing  of 
water  under  such  a  contract  is  not  a  doing  of  a  water  business  within 
the  contemplation  of  §  16  of  article  32  of  chapter  152  of  the  Laws  of 
1917,  nor  the  provisions  of  chapter  266  of  the  Laws  of  1907.  Kearny  v. 
Bayonne  (N.  J.)  696. 

MUTUAI.  COMPANIES. 

As  public  utilities,  see  Pubug  Utiuties,  2,  3. 

VATURAI.  OAS. 

See  also  Gas. 

Rates  for,  see  Rates,  46,  47. 

Annotation  on  service  of  natural  gas  company,  p.  289. 

(NEBRASKA. 

Review  of  Commission  orders,  see  Appeal  aud  Review,  3. 
P.U.R.1919E. 
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Aft  ta  oertifleaies  of,  aee  QntTDiOAna  of  OoNyENiENCB  aivd  N^cbs* 

SITT. 

Apportionment  of  revenuee  and  expensee.to  ahow  convenience  and 
necessity  of  railroad  station,  see  Sebvicb,  34. 

NEGLIGENCE. 

Negligence  of  operator  in  making  report  as  to  toll  calls,  see  Serv- 
ice, 50. 

NET  INCOME. 

Effect  of  mortgage  provision  relative  to  issue  of  bonds  dependent 
on  net  earnings,  as  not  binding  Illinois  Commission,  see  RatB9, 
1. 

NEW  CirSTOXERS. 

Apportionment  of  new  business  expense,  see  Appobtionment,  0. 

NEW  HAMPSHIBE. 

Kight  of  utility  to  issue  securities  in  advance  of  needs,  see  SicuB* 
ITY  Issues,  7. 

NEW  JEBSET. 

New  Jersey  statute  as  not  forbidding  inhabitants  of  one  city  from 
obtaining  water  from  another  city,  see  Muivicipal  Plants,  2. 

Necessity  of  approval  of  newly  established  rate,  see  Rates,  14. 

Zone  system  on  street  railways,  see  Rates,  51. 

Power  of  Commission  under  New  Jersey  statute  to  require  utilities 
and  municipal  plants  to  maintain  standards  of  service,  see 
Service,  6. 

NEW  TORK. 

Evidence  of  operation  under  local  consent  under  New  York  statute 
so  as  to  authorize  continued  operation  without  procuring  con- 
sent of  Commission,  see  Cebtificates  of  Convenience  and 
Necessity,  2. 

Field  of  operation  in  certificate  of  incorporation  filed  under  New 
York  Transportation  Corporations  Law,  see  Gebtificatxs  or 

INCOBPOBATION,    1,    3. 

Amendment  to  certificate  of  incorporation  under  New  York  Stock 
Corporations  Law,  as  made  pursuant  to  General  Corporations 
Law,  see  Cebtificates  of  Incobfobation,  2. 

Power  of  Commission  to  change  franchise  rates,  see  Constitution- 
al Law,  8. 

Giving  of  mispunched  and  nonusable  transfer  as  violating  New 
York  statute  imposing  penalty  for  failure  of  street  railway 
to  give  transfers,  see  Fines  and  Penalties,  2. 

Power  of  Commission  to  prevent  unlawful  invasion  of  territory,  see 

MONOFOLT  AND  COMPETTITION,  4. 

Applicability  of  Full  Crew  Act  to  branch  line  of  railroad,  see 
Railboads,  3. 
P.U.R.1910E. 
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NBW  YORK— continued. 

Power  «f  legislature  to  change  ttreet  railway  franehlae  raioB,  see 

Rates,  3. 
Befueal  to  elimittate  readineee-to-serre  charge  for  natiiral  gsM,  see 

Rates,  46. 
JuriBdiction  of  New  York  Gommiasion  to  authorue  abandonment 

of  branch  line  of  railroad,  see  Service,  9. 
Befneal  of  New  York  CommiSBion  to  grant  request  of  the  United 

Btatee  Railroad  Administration  to  discontinue  agency  station 

because  of  expense  where  wages  have  been  voluntarily  and 

unreasonably  increased,  see  SEbvioe,  33. 

NEW  TORK  CENTBAI.  RAIUROAD. 

Discussion  of  evidence  held  not  to  show  that  the  guaranty  of 
certain  bonds  of  the  Toronto,  Hamilton  &  Buffalo  Railway  Company  by 
the  Michigan  Central  Railway  Company  and  the  New  Yoik  Central 
Railway  Company  would  be  ultra  viree,  p.  27. 

VOI8E. 

Injury  from,  on  change  of  grade  of  railroad,  see  Daicaobb,  4. 

HOTES. 

Issuance  of,  see  Secubity  Issues. 

Right  of  utility  imder  California  statute  to  mortgage  property  or 
issue  note  to  pay  operating  expenses,  see  SsctrBmr  Issues,  5. 

Jurisdiction  of  Oklahoma  Commission  over  contempt  proceedings 
for  failure  to  obey  orders  to  file  a  report  as  affected  by  lack  of 
notice  of  letter  explaining  order,  see  Fines  and  Penalties,  1. 

0B80I.ESCENCE. 

Accounting  for  abandoned  property,  see  AcoouivnNO,  4. 

As  an  element  of  depreciation,  see  Depbeciation,  2. 

Amount  of  annual  depreciation  as  allowance  for  amortization  of  ob« 

solete  steam  plant  chargeable  to  operation,  see  Retubn,  4. 
Valuation  of  steam  generating  plant  rendered  obsolescent  by  con- 

struction  of  transmission  line,  see  Valuation,  32. 

OOOtnPIED  TEBBITORT. 

Admission  of  competition  to,  see  Monopoly  and  CoMPmrnoN. 

Power  of  Commission  under  Ohio  statute  to  fix  readiness-to-serve 
charge,  notwithstanding  municipal  contract  rate,  see  Rates, 
13. 

OKXJkHOMA. 

Power  of   Oklahoma  Commissicm  to  require  railroad  oompaniea 

to  report  construotion  costs,  see  Cokmissions,  0. 
Jurisdiction  of  Commission  over  contempt  proceedings  lor  failure 
to  obey  orders  to  file  report  as  affected  by  lack  of  Botiee  of 
later  explaining  order,  see  Fines  and  PfirALims,  1. 
P.U.R.1919E. 
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ONE-OITT  UTIUTT. 

What  constitutes  "one-city  utility"  depriving  Kansa*  Commission 
of  jurisdiction,  see  Commi8SI02<is,  13. 

OmS-OITY  UTHilTT. 

Jurisdiction  of  Commission  to  authorize  street  railway  company  to 
operate  one-man  cars,  see  Sebvice,  5. 

OPERATING  EXPENSES.  • 

Apportionment  of  operating  expenses  of  utility  operating  wator 
and  electric  plants,  see  Apportionment,  8,  9. 

Consideration  of  operating  expenses  in  fixing  return,  see  Retubn, 
2-14. 

Right  of  utility  under  California  statute  to  mortgage  property  or 
issue  note  to  pay  operating  expenses,  see  Sboubitt  Issuks,  5. 

OPERATORS. 

California  automobile  transportation  companies  not  to  lease  equip- 
ment nor  employ  drivers  on  compensation  based  on  gross  re- 
ceipts, see  Automobiles,  5. 

Duty  of  telephone  operators  to  listen  in  to  see  that  connection  has 
been  made,  see  Sebvice,  41. 

Patrons  and  not  operator  to  determine  emergency  nature  of  tele- 
phone call,  see  Sebvice,  44. 

ORDERS. 

Review  of  Commission  orders,  see  Appeal  and  Review. 

Violation  of  company's  charter  not  at  issue  on  review  of  order  re- 
quiring oontinuation  of  operation,  see  Appeal  and  Review,  2. 

Denying  rehearing  as  extending  time  for  commencement  of  work 
under  ecrtificate  of  convenience,  see  Cbbtificatbs  of  Conven- 
IBNOB  AND  NEOEsarrr,  6. 

Review  of  Commission  orders  by  certiorari  under  Michigan  statute, 
see  Cebtiobabi,  1. 

Power  of  Connecticut  Commission  over  order  of  selectmen  requir- 
ing relocation  of  street  railway  as  public  improvement,  see 
Commissions,  5. 

Order  requiring  railroad  company  to  extend  side-tracks  as  denial  of 
due  process  under  Federal  Constitution,  see  Constitutional 
Law,  1. 

Order  requiring  physical  connection  of  telephones  as  denial  of 
due  process,  see  Constitutional  Law,  2. 

Presumption  as  to  reasonableness  of  orders  of  Commission,  see 
EVIDENOE,  2,  3. 

Jurisdiction  of  Oklahoma  Commission  over  contempt  proceedings 
for  failure  to  obey  orders  to  file  report  as  affected  by  lack  of 
notice  of  letter  explaining  order,  see  Fines  and  Pknalties,  1. 

Construction  of  Iowa  joint  rate  order,  see  Rates,  50. 

Reasonableness    of    Commission    order    requirhag    maintenance    of 
agent  at  station  although  not  required  by  Texas  statute,  see 
Sebvice,  27. 
P.U.R.1919E. 
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ORDBBB—c<mtmued. 

Reasonableness   of   Commission's   order   requiring  construction  of 

depot  buildings,  sidings,  and  spur  tracks,  see^SEBvrcE,  29-32. 
Order  of  selectmen  requiring  relocating  of  tracks  of  street  railway 

not  to  be  set  aside  by  Commission  because  of  cost,  see  Stbezt 

Railways,  1. 
Grading  and  paving  of  public  street  as  public  improvement  within 

provision  of  s^tute  providing  that  selectmen  shall  not  order 

relocation  of  tracks  except  for  purposes  of  public  improvement, 

see  Stbeet  Railways,  2. 
Special  issue  as  to  reasonableness  of  Commission  order  requiring 

construction  of  depot  building,  sidings,  and  spur  tracks,  aa  not 

reversible  error,  see  Tbial,  2. 

1.  No  issue  as  to  the  reasonablenesB  of  a  Commisaion  order  arises 
where  the  Commission,  in  directing  the  erection  of  a  depot,  merely 
requires  the  railroad  company  to  perform  a  statutory  duty.  Angelina  k 
N.  River  R.  Co.  v.  Railroad  Commission  (Tex.)  454. 

OBDINAlfOES. 

See  MUI7I0IPALITIES. 

ORGANIZATION  EXPENSES. 

Consideration  of  organization  expenses  in  valuation  proceeding,  see 
Valuation,  22. 

ORIGINAL  COST. 

As  basis  for  computing  depreciation,  see  Depreciation,  8. 

As  element  to  be  considered  in  fixing  fair  value  for  rate  making, 

see  Valuation,  4-6. 
Consideration  of  original  cost,  present  value  and  value  of  adjacent 

property  in  determining  value  of  land  for  rate  making,  see 

Valuation,  38. 

OVERHEAD  EXPENSES. 

Depreciation  of,  see  Depreciation,  6. 

Consideration  of,  in  valuation  proceeding,  see  Valuation,  22-25. 

Annotation  on  allowance  for  overhead  expenses,  p.  216. 

OWNERS, 

Damages  to  owner  of  adjacent  property  from  change  of  crossing, 
see  Crossings,  6. 

Rental  charges  to  be  allowed  subscribers  owning  their  own  instru- 
ments, see  Discrimination,  4. 

City  and  present  owners  of  right  of  way  as  parties  to  suit  for  man- 
damus to  compel  railroad  to  restore  track,  see  Parties,  7. 

Of  property,  see  Property. 

Annotation  on  special  rates  to  owners  of  equipment  aa  discrim-. 
inatory,  p.  62. 
P.U.R.1919E. 
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PABK8. 

'13axes  on  park  operated  in  connection  with  street  railway  not 
chargeable  to  operation,  see  Return,  5. 

Eevenues  and  expenses  of  park  operated  in  connection  with  rail* 
way  not  included  in  railway  revenues  and  expenses,  see  Re- 
turn, 16. 

PABTIBS. 

Necessity  of  filing  increased  rate  schedule  by  both  parties  to  rate 
contract,  see  Rates,  29. 

General  rule  as  to  parties  in  actions  of  equitable  cognizance,  p 
440. 

1.  The  Director  General  of  Railroads  of  the  United  States  is  not 
A  necessary  party  to  an  application  for  an  order  requiring  a  railroad 
under  Federal  control  to  construct  a  sidetrack  to  a  manufacturing 
establishment,  since  the  regulation  of  sidetracks  is  an  exercise  of  the 
police  power  of  the  state  reserved  to  the  states  under  §  15  of  the  Fed- 
eral Control  Act.  Winner  Mill.  Co.  v.  Chicago  &  N.  W.  R.  Co.  (S.  D.) 
8B5. 

2.  An  injunction  against  the  collection  of  telephone  rates  pre- 
scribed by  the  Postmaster  General  and  payable  to  him  for  services 
rendered  by  a  telephone  system,  in  his  possession  and  under  his  control, 
and  used  for  the  public  benefit  and  welfare  as  an  instrumentality  of 
war  under  congressional  resolution  (July  16,  1918,  chap.  154,  40  Stat. 
at  L.  904,  Comp.  Stat.  §  31152x.)  and  proclamation  of  the  President 
of  the  United  States  (July  22,  1918),  cannot  be  granted  in  an  action 
against  the  agents  of  the  Postmaster  General,  carrying  out  his  orders 
in  the  operation  of  such  system,  as  they  have  no  individual  interest  in 
the  controversy,  but  the  relief  is  in  fact  asked  against  the  Postmaster 
General.  Southwestern  Bell  Teleph.  Co.  v.  State  ex  rel.  Freeling 
<Okla.)  436. 

3.  In  an  action  for  injunction,  where  the  eifect  of  the  decree  would 
be  to  control  the  action  of  the  Postmaster  General  in  the  operation 
of  a  telephone  system,  in  his  possession  and  operated  as  a  governmental 
agency  for  the  public  benefit  and  welfare  in  time  of  war,  the  Postmaster 
General  is  an  indispensable  party,  his  agents  through  whom  he  directs 
the  operation  having  no  individual  interest  and  being  without  authority 
to  grant  the  relief  asked  for.  Southwestern  Bell  Teleph.  Co.  v.  State 
ex  rel.  Freeling  JOkla.)  436. 

4.  A  telephone  company  under  Federal  control  is  not  a  proper  party 
to  a  suit  to  enjoin  rates  established  by  the  Postmaster  General  of  the 
United  States.    Railroad  Comrs.  v.  Burleson  (U.  8.)  466. 

5.  A  complaint^  against  a  municipality  owned  utility  may  be  made 
by  a  single  corporation  under  §  107  of  the  Missouri  Public  Service  Com- 
mission Act.     United  States  Cooperage  Co.  v.  Maiden   (Mo.)   49. 

6.  Consumers  are  proper  parties  to  file  protests  against  an  increase 
in  rates  which  increase  is  alleged  to  be  in  violation  of  municipal  fran- 
chise ordinances.    Spencer  ▼.  Waverly,  S.  ft  A.  Traction  Co.  (Pa.)  559. 

7.  A  suit  for  mandamus  to  compel  a  railroad  to  replace  in  a  city 
a  portion  of  its  track  on  the  company's  former  right  of  way  abandoned 
P.U.R.1919E. 
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PAKriES-^oontinued. 

on  the  order  of  the  Texaa  Railroad  Commission,  and  sold  for  resldenoe, 
cannot  be  maintained  without  making  the  city  and  the  present  ownerB 
of  such  right  of  way  parties  to  the  action.  Jeff  Bland  Lumber  &  Bldg. 
Ck>.  y.  Galveston,  H.  &  S.  A.  B.  Ck>.  (Tex.)  444. 

PABTKEB8. 

Necessity  of  filing  increased  rate  schedule  by  both  parties  to  rate 
contract,  see  Ratbs,  29. 

PABTT  LINES. 

Telephone  company  operating  only  party  line  service  required  to 
provide  rate  for  private  line  service,  see  Sebvice,  48. 

PASSENGERS. 

Generally,  see  Oonsumebs  and  Patrons. 

Restoration  of*  passenger  train  although  operated  at  a  loss,  where 
whole  return  is  reasonable,  see  Retubn,  28. 

Seats  for  passengers  on  interurban  cars,  see  Service,  22. 

Passenger  traffic  on  branch  line  not  to  be  discontinued  merely  be- 
cause it  is  unprofitable,  see  Service,  24. 

Determination  of  extent  passenger  traffic  interferes  with  freight 
traffic  on  a  branch  line,  see  Service,  36. 

Street  railway  service  not  to  be  abandoned  without  evidence  that 
public  will  not  support  it,  dee  Serviob,  38. 

PATRONS. 

See  Ck)NSUMEBs  and  Patrons. 

PAVEMENT  OVER  MAINS. 

Consideration  of  pavement  over  mains  in  valuation  proceeding,  see 
Valuation,  28. 

Annotation  on  allowance  for  paving  over  mains,  p.  215. 

PAVING. 

Consideration  of  cost  of  special  paving  made  by  street  railway 
company,  see  Valuation,  18. 

PAYMENT. 

I.  Discount  for  prompt  payment,  ll 
11.  Penalties  for  failure  to  pay  promptly,  2* 

Discriminatory  character  of  payment  for  service  otherwise  than  in  cash, 
see  Discrimination,  13-15. 

Annotation  on  period  for  which  bills  for  senrioe  should  be  rendered, 
p.  150. 
P.U.R.1919E. 
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I.  Discount  for  prompt  payment. 

Annotation  on  discount  for  prompt  payment,  p.  149. 

1,  A  rule  authorizing  a  discount  for  prompt  payment  was  held  to 
be  of  advantage  to  both  the  company  and  its  consumers.  Re  Champaign 
&U.  Water  Co.  (111.)  798. 

II.  Penalties  for  failure  to  pay  promptly. 

2.  A  penalty  to  insure  prompt  payment  of  telephone  bills  should 
not  exceed  15  cents  per  month  where  the  rate  is  $2  per  month  or  more, 
10  cents  per  month  where  the  monthly  rate  is  $1  and  under  $2,  and 
5  cents  per  month  where  the  monthly  rate  is  less  than  $1.  Re  Richland 
Teleph.  Co.  (Mo.)  144. 

PENALTIES. 

See  Fines  and  Penalties. 

PENNSYLVANIA. 

Approval  by  Pennsylvania  Commission  of  incorporation  of  public 
utility  as  equivalent  to  a  certificate  of  convenience  to  do  busi- 
ness, see  AxxTOMOBiLES,  4. 

Policy  of  Commission  as  to  questions  of  law  or  fact  not  pertinent 
to  the  issues,  see  Commissions,  1. 

Telephone  as  embraced  within  laws  forbidding  consolidation  of 
competing  telegraph  lines,  see  Consolidation,  Mkbqeb,  and 
Salk,  1. 

Power  of  Commission  to  change  contract  rates,  see  Constitutional 
Law,  6. 

Power  of  Commission  to  ehange  contract  or  franchise  rates,  see 
Constitutional  Law,  6,  12. 

Street  as  public  highway  at  point  extending  over  railroad  right  of 
way,  see  CsessiNOS,  1. 

Power  of  Commission  to  authorize  private  coal  company  to  con- 
struct crossing  over  public  highway  for  private  use,  see  Cboss- 
INGS,  3. 

Pennsylvania  statute  as  not  empowering  Commission  to  authorize 
construction  of  new  highway  and  overhead  crossing  to  afford 
access  to  school,  see  Cbossinos,  4. 

Validity  of  coal  clauses  in  rate  contract,  see  Rates,  2. 

Power  of  state  Commission  over  rates  as  limited  by  Federal  con- 
trol of  utility,  see  Rates,  10. 

PEB   CALL   BASIS. 

Apportionment  of  rural  telephone  switching,  sea  Apfobtionmknt,  8. 

PERMANENT  IMPROVEMENT. 

See  Betterments. 
P.U.R.1919E.  71 
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FHY8ICAI.  COHIIECTIOV. 

Order  requiring  physical  connection  of  telephonee  as  denial  of  dae 
process,  see  COnstittttional  Law,  2. 

Right  of  telephone  company  under  Michigan  statute  to  sue  in  couit 
of  equity  for  specific  performance  of  contract  for  physical 
connection  of  systems  after  Commission  has  obtained  juris- 
diction, see  Sebvice,  4. 

Power  of  Commission  under  Missouri  statute  to  require  physical 
connection  of  telephone  lines  under  Federal  control,  see  Sbbt- 
ICE,  10. 

Annotation  on  physical  connection  of  railroads,  p.  291« 

PHYSIOAI.  PROPEBTT. 

See  Pbofebty. 

PHT8I0AI.  VAI^UATION. 

Generally,  see  Valuation. 

Power  of  state  Commission  to  make  physical  valuation  of  nulroada 
as  limited  by  Federal  statute  giving  such  ^ower  to  Interstate 
Commerce  Commission,  see  Commissioits,  12. 

PICK  UP. 

Sunday  express  pick-up  and  delivery  servicOi  see  Sebtige,  21« 

pipes: 

See  Mains  and  Pipes. 

PLANT  ACCOUNT. 

Propriety  of  crediting  plant  account  with  proceeds  of  sale  of  old 
equipment  and  charging  account  with  entire  cost  of  new'  prop- 
erty, see  AcoouNTiNO,  3. 

PI.EADING. 

1.  A  bill  alleging  a  contract  to  furnish  a  stated  amount  of  water 
power  in  consideration  for  the  supply  to  the  owner  thereof  of  a  specified 
amount  of  electric  power,  and  the  refusal  of  the  utility  to  continue  to 
fulfil  such  agreement,  state  sufficient  facts  for  relief  by  injunction 
against  the  discontinuance  of  such  electric  power.  Schiller  Piano  Co. 
V.  Illinois  Northern  Utilities  Co.  (111.)  48«. 

POSTMASTER  GENERAL. 

Venue  of  suit  against,  see  Injunction,  2. 

Postmaster  General  rather  than  his  agents  as  proper  party   in 

injunction   action  against  collection  of  telephone  rates,  see 

Parties,  2-4. 
Power  of  Commission  under  Missouri  statute  to  require  physical 

connection  of  telephone  lines  under  Federal  control,  see  Sesv- 

ICE,  10. 
P.U.R.1919E. 
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TOWERS, 

Of  CommisBions,  fsee  Cohi^tbsions. 

OPBEPATMEHT  METERS. 

See  also  METiats. 

Power  of  gas  companies  under  Idaho  statute  to  remove  prepayment 

meters  without  consent  of  the  Commission,'  see  Ratbs,  7« 
Prepayment  meter  rate  for  gas,  see  Rates,  40,  41. 

VRESENT  VAI.UE. 

Ck>nsideration  of  original  aosi,  present  value  and  value  of  adjacent 
property  in  determining  value  of  land  for  rate  making,  «ee 

VALtJATION,  38, 

PBESUMPTIOmL 

See  EviOENOB. 

PBIVATE  LIKES, 

Telephone  company  operating  only  party  line  servioe  reqpdred  to 
provide  rate  for  private  line  service,  see  Sbbvigb,  48. 

PROOEDUBE. 

Violation  of  company's  charter  not  at  issue  on  review  of  order  re« 
quiring  continuation  of  operation,  see  Appeal  and  Rbvikw,  2. 
Right  to  injunction  prior  to  injury,  see  iNJiTNcmoN,  1. 

1.  Before  any  increase  in  the  rates  of  a  puhlic  utility  is  permitted; 
now  that  the  country  is  no  longer  actually  at  war,  there  must  he  a 
showing  before  the  Illinois  Commission  and  a  finding  by  the  Commis- 
sion imder  the  established  rules  of  law  that  the  increase  is  justified. 
Re  East  St.  Louis  &  Suburban  R.  Co.  (in.)  91t. 

2.  The  Washington  Commission  has  Jurisdictioii  to  proceed  6n  its 
own  motion  with  a  rate  hearing,  notwithstanding  the  ten  days  specified 
in  Rem.  Code  1015,  §  8626-80,  have  not  elapsed  sinee  the  filing  of  a 
complaint  with  reference  thereto  by  a  city,  where  the  city's  rights  were 
protected,  and  full  opportunity  given  to  present  its  case  after  the  ex- 
piration of  the  ten  days  required.  State  ex  rel.  Seattle  v.  Public  Service 
Commission  (Wash.)  89. 

PROCEEDINGS* 

Jurisdiction  of  Oklahoma  Commission  over  contempt  proceedings  foi^ 
failure  to  obey  orders  to  file  report  as  affected  by  lack  of 
notice  of  letter  explaining  order,  see  Fines  ai7D  Penaltiss,  1. 

PRODUOINO  COMPANT. 

Earnings  of  both  producing  and  distributing  water  oompanies  to 
be  considered  in  fixing  rates  of  producing  company,  see  Rates, 
66. 

PROMPT  PATBfEXT. 

Discount  for,  see  Paticent,  1. 
Penalty  for  failure  to  make,  see  Payment,  d, 
P.U.R.1919E. 
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PROPERTY. 

Accounting  for  utility  properly,  see  AccouNTiire. 

Injury  to  property  from  change  of  grade  of  railroad,  see  Dahaobs, 
2-5. 

Value  of  property  actually  used  in  public  service  as  basis  of  retam, 
see  Betubn,  1. 

Accounting  records  of  utility  to  be  transferred  with  physical  prop- 
erty, see  Sale,  1. 

Relationship  of  stock,  bonds,  and  value  of  property  required  under 
Indiana  statute,  see  Sboubitt  Issues,  8. 

Annotation  on  power  of  Commission  over  sales  and  leases  of  prop- 
erty, pp.  56,  57. 

PROPERTY    ABANDONED. 

"Property  abandoned"  account  not  authorized,  see  Aooouimire,  4. 

PROPERTY   NOT    OWNED    BY   UTILITY. 

••'   '*Aii]|otation  on  allowance  for  property  not  owned,  p.  217. 

PROPERTY  NOT  USED  OR  USEFUI.. 

Consideration  of,  in  valuation  proceeding,  see  Valuatxcit,  29-^2. 

Annotation  on  allowance  for  property  not  in  use,  p.  219. 

PUBUO. 

Street  railway  service  not  to  be  abandoned  without  evidenoe  that 
public  will  not  support  it,  see  Sebvice,  38. 

PUBUC  CONVENIENCE  AND  NECESSITY, 

As  to  certificates  of,  see  Cebtifioatbs  of  Gonvbnibncs  aitd  Negbs- 
'  srrT. 

Apportionment  of  revenues  and  expenses  to  show  convenience  and 

necessity  of  railroad  station,  see  Sbbvice,  84. 
iVolume  of  business  and  benefit  to  shipper  as  well  as  cost  to  rail* 
.   road  to  be  considered  in  determining  necessity  for  sidetrack, 
;         see  Service,  35. 

PUBUC  HIGHWAYS. 

Generally,  see  Highwats  and  Sisebts. 

PUBLIC  GOOD. 

Definition  of  "public  good"  as  used  in  New  Hampshire  statute,  p. 
192. 

PUBLIC  IMPROVEMENTS. 

Power  of  Connecticut  Commission  over  order  of  seleotmen  requir- 
ing relocation  of  street  railway  as  public  improvement,  see 

COUMISSIONS,  6. 
P.U.R.1919E. 
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PUBLIC  IMPROVEMENTS— co»*«»Mi€if. 

Grading  and  paving  of  public  street  as  public  improvement  within 
provision  of  statute  providing  that  selectmen  shall  not  order 
relocation  of  tracks  except  for  purposes  of  public  improvement^ 
see  Street  Railways,  2, 

PUBLIC  POLICY. 

Wage  increase  conditioned  on  future  increase  in  rates  as  against 
public  policy,  see  Retukn,  19. 

PUBLIC  SERVICE. 

Sale  and  delivery  of  electric  current  from  one  company  to  another 
for  resale  as  public  service,  see  Publio  Uhlitisb,  9. 

PUBLIC  SERVICE  COMMISSIOIT. 

See  COMICIBBIONB. 

PUBLIC  UTILITIES. 

I.  What  constitutes  a  "publio  utility."  1^8. 
a.  Land  company  furnishing  water,  1, 
"b.  Mutual  companies,  2,  3. 

c.  Municipal  plants,  4—11. 

d.  Telephone  companies. 

e.  Operator  of  automobiles  for  hire,  7. 
/.  De  fcusto  corporations,  S, 

11.  What  constitutes  publio  service  or  publio  use,  P.  ' 

See  Atjtoicobuj&S;  Electbicitt;  Express;  Gas;  Heating ^  Interurban 
Railways;  Monorail  Railway;  Municipal  Plants;  Natural 
Gas;  Railroads;  Steak  Heatino;  Street  Railways;  Tele- 
graphs; TELEPnoNES;  Water. 

See  also  Accounting;  Appeal  and  Review;  Apportionment;  Certif- 
icates or  Convenience  and  Necessity;  Comicissions;  Consti- 
tutional Law;  Crossings;  Depreciation;  Discrimination; 
Franchises;  Intercorporate  Relations;  Interstate  Commerce; 
Intrastate  Commerce;  Monopoly  and  Competition;  Municipau- 
ties;  Orders;  Payment;  Rates;  Reparation;  Return;  Securitv 
Issues;  Service;  Valuation. 

Approval  by  Pennsylvania  Commission  of  incorporation  of  public  vtil- 
ity  aa  equivalent  to  a  certifieate  of  convenience  to  do  business,  see 

AXTTOMORILES,  4. 

Public  utilities  to  bear  part  of  war  burden,  see  Return,  34,  35» 
I.  What  constitutes  a  **publio  utility." 
a.  Land  company  furnishing  water, 

1.  Land  companies  solely  in  control  of  the  production,  distribution, 
sale,  and  management  of  water  supplied  to  landowners,  are  public  utili- 
ties, subject  to  the  jurisdiction  of  the  Arizona  Commission.     Walker 
T.  Tucson  Farms  Co.  (Arii.)  850. 
P.U.R.1919B. 
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PUBLIC  UTILITIES— cowtMiued. 

h.  Mutual  companiea, 

2.  A  mutual  water  company,  under  the  California  statute,  doei  not 
become  a  public  utility  merely  because  it  serves  water  to  pertons  who 
lease  from  stockholders  land  to  which  stock  of  the  company  is  appurte- 
nant, and  such  persons  pay  the  charges  for  the  services  directly  to  the 
company.    Paddock  v.  Las  Flores  Water  Co.  (Cal.)  359. 

3.  A  telephone  company,  although  originally  organized  for  the 
mutual  convenience  of  its  members,  is  a  public  utility,  subject  to  the 
usual  obligations  as  to  extensions  of  service,  where  service  extensions 
have  been  granted  to  new  subscribers,  and  not  all  of  its  subscribers  are 
members  or  stockholders  of  the  company.  Hyde  v.  Vincent-Bethel 
Teleph.  Co.  (S.  D.)  656. 

c.  Municipal  piants, 

4.  Under  the  Colorado  statutes  municipal  plants  are  public  utilities 
subject  to  the  jurisdiction  of  the  Commission.  Farmers  Electric  k  P. 
Co.  v.  Ault  (Colo.)  371. 

5.  Tlie  Missouri  Commission  has  jurisdiction  over  the  rates  and 
services  of  municipally  owned  electric  plants.  United  States  Cooperage 
Co.  v.  Maiden  (Mo.)  49. 

6.  The  Missouri  Commission  will  not  disregard  the  plain  latent  of 
a  statute  taking  municipally  owned  water  plants  from  under  its  juris- 
diction, until  the  courts  have  authoritatively  held  the  act  unconstitu- 
tional.   United  States  Cooperage  Co.  v.  Maiden  (Mo.)  49. 

<l.  Telephone  companies. 

Control  of  Michigan  Commission  over  telephone  companies  as  ooni- 
m<m  carriers,  p.  46. 

0.  Operator  of  automoJ}ile8  for  hire, 

7.  A  person  who  operates  an  automobile  for  hire,  although  not 
with  the  intention  of  e8taJi>lishing  a  route,  nevertheless  conducts  a 
public  utility  under  the  Utah  statutes,  subject  to  the  jurisdiction  of 
the  Utah  Commission.  Public  Utilities  Commission  v.  Garviloch  (Utah) 
162. 

/.  De  facto  oorporationa. 

8.  The  Missouri  Commission  has  jurisdiction  over  a  company  so 
long  as  it  continues  to  generate  and  sell  electricity  to  the  public,  ir- 
respective of  whether  it  has  a  valid  franchise.  Re  Portageville  Light 
&  P.  Co.  (Mo.)  686. 

//.  What  constitutes  public  service  or  public  use, 

0.  The  sale  and  delivery  of  electric  current  by  one  company  to 
another  for  redistribution  to  the  j^nblic  constitutes  public  service  and 
P.U.R.1919E. 
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PUBLIC  UTILITIES— oontmueA 

ia  under  the  jurisdiction  of  tlie  lUinois  Conunlssion.    Re  East  St.  Louis 

Lights  P.  Co.  (111.)  379. 

PXJBCHASE. 

Of  utility,  Bee  Sals. 

PURITY. 

Of  water  supply,  see  Sebvige,  53. 

RADIATION. 

As  basis  of  service  charge  for  steam  heating,  see  Rates,  42. 

RAILROAD  COMMISSION. 

See  CoMicissiONS. 

RAILROADS. 

Violation  of  company's  charter  not  at  issue  on  review  of  order  re- 
quiring continuation  of  operation,  see  Appeal  and  Review,  2. 

Immaterial  error  as  not  affeoting  order  requiring  railroad  to  con- 
struct station  facilities,  see  Appeal  and  Review,  7. 

Propriety  of  charge  to  jury  as  to  duty  of  railroad  couched  in  the 
language  of  the  statute,  see  Appeal  and  Review,  8. 

Right  of  stockholders  to  question  right  of  railroad  to  guarantee 
bonds  of  another  company,  see  Cebtiobabi,  2. 

Power  of  Oklahoma  Commission  to  require  railroad  companies  to 
report  construction  costs,  see  Commissions,  6. 

Power  of  Michigan  Commission  to  pass  upon  right  of  railroad 
company  to  guarantee  bonds  of  another  company,  see  Commis- 
sions, 10. 

Power  of  state  Commission  to  make  physical  valuation  of  railroad 
as  linuted  by  Federal  statute  giving  such  power  to  Interstate 
Commerce  Commission,  see  Commissions,  12. 

Order  requiring  railroad  company  to  extend  sidetracks  as  denial 
of  due  process  under  Federal  Constitution,  see  Constitutional 
Law,  1. 

Power  of  California  Commission  to  change  rates  to  be  paid  tor 
water  by  railroad  company,  see  Constitutional  Law,  7. 

Crossings  of,  see  Crossings. 

Power  of  Massachusetts  Commission  to  determine  whether  cost  of 
repairs  of  bridge  over  railroad  shall  be  borne  by  municipality 
or  street  railway  using  bridge,  see  Crossings,  2. 

Injury  to  property  from  change  of  grade  of  railroad,  see  Dam- 
ages, 2-5. 

Interstate  rates  not  to  be  used  to  show  that  intrastate  rate  is  vio- 
lative of  long  and  short  haul  of  state  Constitution,  see  Dis- 

OBIMINATION,  6. 

Absorption  of  some  switching  charges  as  discriminatory,  see  Dis- 

OKIMINATION,  7. 

Contract  to  furnish  water  to  railroad  free  in  consideration  of  grant 
of  right  of  way  as  discriminatory,  see  Dxscbimination,  15. 
P.U.R.1919B. 
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RAILROADS~contmu€d. 

Reasonableness  of  Commission  order  requiring  erection  of  depot 
not  in  issue  where  order  merely  requires  railroad  to  perform 
duty,  see  Ordebs,  1. 

Director  General  as  party  to  proceedings  to  compel  railroad  under 
Federal  control  to  construct  sidetrack,  see  Parties,  1. 

City  and  present  owners  of  right  of  way  as  parties  to  suit  for 
mandamus  to  compel  railroad  to  restore  track,  see  Parties,  7. 

Legalizing  unauthorized  abandonment  of  railroad  by  Texas  legis- 
lature, see  Railroads,  4. 

Power  of  state  Commission  over  rates  as  limited  by  Federal  control 
of  railroads,  see  Rates,  9,  10. 

Commutation  tickets  on,  see  Rates,  48. 

Joint  rates  on,  see  Rates,  49,  50. 

Restoration  of  passenger  train  although  operated  at  a  loss,  where 
whole  return  is  reasonable,  see  Return,  28. 

Logging  company  not  allowed  to  discontinue  operation  of  rail- 
road because  unprofitable,  where  return  from  whole  busineaa 
is  reasonable,  see  Return,  29. 

Authority  to  abandon  branch  line  of  railroad  not  implied  from 
power  to  authorize  abandonment  of  station,  see  Service,  8. 

Jurisdiction  of  New  York  Commission  to  authorize  abandonment 
of  branch  line  of  railroad,  see  Service,  9. 

IfOgging  company  having  acquired  railroad  not  discharged  from 
duty  to  operate  it  because  of  leasing  it  to  subsidiary  company 
controlled  by  same  stockholders,  see  Service,  23. 

Passenger  traffic  on  branch  line  not  to  be  discontinued  merely  be- 
cause it  is  unprofitable,  see  Service,  24, 

Railroads  not  required  to  stop  through  trains  at  small  stations, 
see  Service,  26. 

Service  on,  see  Service,  26-34. 

Apportionment  of  revenues  and  expenses  to  show  convenience  and 
necessity  of  railroad  station,  see  Service,  34. 

Volume  of  business  and  benefit  to  shipper  as  well  as  cost  to  rail- 
road to  be  considered  In  determining  necessity  for  sidetrack, 
see  Service,  35. 

Determination .  of  extent  passenger  traflBc  interferes  with  freight 
traffic  on  a  branch  line,  see  Service,  36. 

Telephone  company  operating  only  party  line  service  required  to 
provide  rate  for  private  line  service,  see  Service,  48. 

Special  issue  as  to  reasonableness  of  Commission  order  requiring 
construction  of  depot  building,  sidings,  and  spur  tracks,  as 
not  reversible  error,  see  Trial,  2. 

Annotation  on  construction  and  operation  of  railroads,  p.  675. 

Annotation  on  railroad  rates,  p.  629. 

Annotation  on  service  by  railroads,  p.  290. 

Definition  of  *Mepot  grounds"  as  used  in  Wigconsin  statute,  p.  673. 

Definition  of  railroad  station,  p.  459. 

1.  The  "yard  limits''  within  which  su  railroad  company  is  exonpted 
under  the  Wisconsin  statute  from  keeping  fences  in  repair  cannot  be 
P.U.R.1919E. 
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determined  by  the  location  of  a  yard  limit  sign.    Ganser  v.  Hillsboro 

&  N.  E.  R.  Co.  (Wis.)  672. 

2.  Property  on  a  railroad  right  of  way  80  rods  from  a  station 
and  4  rods  from  any  switch  tracks,  no  place  adjacent  to  such  property 
being  necessary  for  discharging  or  receiying  passengers  or  freight,  is 
not  within  the  depot  grounds  so  as  to  relieve  the  company  from  keeping 
the  fences  in  repair.    Ganser  v.  Hillsboro  &  N.  £.  R.  Co.  (Wis.)  672. 

3.  The  New  York  Full  Crew  Law  forbidding  the  operation  "on  any 
railroad  of  more  than  50  miles  in  length"  of  any  freight  train  of  more 
than  twenty-five  cars,  except  with  a  specified  crew,  does  not  apply  to  a 
branch  line  of  less  than  50  miles  although  controlled  by  a  trunk  line 
railroad,  where  the  distance  that  any  of  the  trains  of  the  branch  are 
operated  is  less  than  the  statutory  distance.  Fitzgibbons  v.  United 
States  R.  Administration  (N.  Y.)  434. 

4.  The  Texas  legislature  can  ratify,  and  therefore  legalize,  an 
unauthorized  abandonment  and  relocation  by  a  railroad  of  a  portion 
of  its  main  line  tracks.  Jeff  Bland  Lumber  &  Bldg.  Co.  y.  Galveston, 
H.  &  S.  A.  R.  Co.  (Tex.)  444. 

RAII.S* 

Electric  railway  required  to  bond  its  rails  to  prevent  electrolysis 
of  gas  mains,  see  Electbioitt^  1. 

RATE   PATERS. 

Generally,  see  Ck)i7BUMEBB  and  PatbonS. 

RATES. 

/.  In  general,  1,  2. 
tl.  Power  of  state,  3. 

HI.  Jurisdictions,  powers,  and  duHes  of  Commission,  4—14. 
a.  In  general,  4r-S, 

h.  JBffect  of  federal  control  of  raUroads,  and  telephonies 
and  telegraphs,  9*^1 1, 

c.  To  fix  minimunh  rate,  12. 

d.  To  fat  readiness~tO'Serve  charge,  18, 

e.  To  approve  newly  established  rates,  14. 
TV,  Power  of  municipalities,  IS,  16, 

V,  Xteasonableness  of  rates;  factors  to  he  considered,  l'7'-26* 

a.  In  general,  17, 

b.  EaHstenoe  of  rate  contract,  13^20, 
o.  Cost  of  service,  21, 

d.  Burden  of  proof  as  to  reasonableness  of  rates,  22^-26, 
VJ,  Kinds  and  classes  of  rates,  27,  28. 

a.  Minimum  bill  and  service  charge,  27, 

b.  Meter  rental,  28, 

VIU  Bale  schedules;  notice  of  change,  filing,  and  effective  date, 
29,  30. 
P.U.R.1919E. 
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BATES—continued, 

VIII.  Discrimination. 
IX,  Rates  of  particular  utilities^  ai— 59. 
a.  Electricity,  ai'-^Q, 

1.  In  general,  31* 

2.  Summer  tisers,  32. 

a.  Short'hour  users,  33,  34, 

4.  Minimum,  hill  or  service  charge,  85. 

5.  Demand  charges,  36,  37. 

6.  Connection  and  disconnection  charge,  8S. 

7.  Installation  charge,  39* 
h.  Gas,  40,  41. 

c.  Heating,   42^-44. 

d.  Interurban  railway,  45. 

e.  Natural  gas,  46,  47. 
/.  Railroads,  4^—50. 

1,  Commutation  rates,  48* 

2.  Joint  rates,  49,  50. 
g.  Street  railways,  51,  52. 

1.  Zone  fares,  51, 

2.  Transfers,  52. 
h.  Telephones,  53-^55, 

1,  In  general,  53,  54. 

2.  Zone  system  of  rates,  55. 
i.  Water,   50—59. 

1.  In  general,  56, 

2.  Street  sprinkling,  57. 

3.  Automobile  uses^  58,  59. 

Crontroversy  between  municipality  and  Gommisdon  aa  to  right  to  regu- 
late rates  fixed  in  franchise  aa  presenting  Federal  question,  see 
Appeal  and  Revibw,  10, 

Sstablishment  of  automobile  stage  servioe  where  existing  taxicab  and 
livery  service  is  adequate  and  stage  rates  will  be  higher,  see  Auto- 
mobiles, 1. 

To  be  sufficient  to  provide  for  depreciation,  see  Dspbbolition,  1. 

Decrease  in  rates  of  water  company  in  oompeiition  with  municipal 
plant,  see  Monofolt  and  Competitiok,  3. 

Rates'  of  existing  company  as  affecting  admission  of  compctiticm,  see 
Monopoly  and  Competition,  8-10. 

Consumer  as  proper  party  to  file  protest  against  increase  in  rates  in 
violation  of  municipal  franchise,  see  PABfrnss,  0. 

Payment  of,  see  Payment. 

Expenses  incurred  in  proceeding  before  Commission  to  be  amortised 
over  period  of  years,  see  Return,  10,  11. 

Increase  in  rates  not  to  be  based  on  prospective  wage  increases,  where 
such  wage  increase  is  made  contingent  upon  increase  in  rates,  see 
Return,  13. 

Extensions  of  service  not  to  be  paid  for  out  of  rates,  see  Service,  13. 

P.U.R.1919E. 
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Valuation  for  emergtency  rate-making  purposes  to  be  made  from  prae- 
tical  standpoint,  see  Valuation,  1. 

Statement  of  rule  that  court  is  without  power  to  fix  rates,  p.  226. 

1.  In  general, 

1.  In  fixing  utility  rates,  the  Illinois  Commission  is  not  bound 
by  a  mortgage  provision  that  the  company  may  issue  bonds  for  80 
per  cent  of  the  cost  of  additions  to  plants  provided  tiie  net  earnings 
in  the  previous  physical  year  were  at  least  twice  the  interest  on  the 
bonds  then  outstanding  and  the  bonds  about  to  be  issued.  Re  Champaign 
k  U.  Water  Co.  (111.)  798. 

2.  Coal  clauses  in  rate  contracts,  having  served  their  emergency 
purpose,  and  having  largely  disappeared  from  tariff  schedules,  will 
not  be  declared  illegal  by  the  Pennsylvania  Commission;  since  it  can- 
not be  said  that  they  were  unjust  or  unreasonable  in  the  results  fol- 
lowing their  application.  Slate  Belt  Electric  Street  R.  Co.  v.  Pennsyl- 
vania Utilities  Co.  (Pa.)  984. 

II,  Poufer  of  state, 

8.  The  Kew  York  legislature,  at  least  in  1867,  and  in  1873^  had 
power  to  change  and  regulate  street  railway  rates,  notwithstanding  rate 
limitations  in  franchises.  Re  Van  Brunt  Street  &  E.  B.  R.  Co.  (N.  Y.) 
723. 

III.  Juriadiction,  powers,  and  duties  of  Commission, 

Power  of  Commission  to  change  contract  or  franchise  rates,  see  Con- 
stitutional Law,  3-16. 

Jurisdiction  of  Washington  Commission  to  proceed  with  rate  hearing 
on  its  own  motion,  see  Pbocidubb,  2. 

Annotation  on  power  of  Commission  over  rates,  p.  621. 
Duty  of  Commission  to  increase  franchise  rates  so  as  to  enable 
the  utility  to  render  adequate  service,  p.  604. 

a.  In  general, 

4.  An  attempt  to  amend  rate  schedules  without  application  to  the 
Commission  is  invalid  imder  §  33  of  the  Illinois  Public  Utilities  Com- 
mission Law.  Cleveland,  C.  C.  &,  St  L.  R.  Co.  v.  East  St  Louis  light 
k  P.  Co.  (111.)  930. 

6.  The  action  of  the  Washington  Commission  authorizing  a  change 
in  rates  is  not  invalidated  because  some  of  the  rates  are  higher  than 
those  specified  in  the  proposed  tariff.  State  ex  rel.-  Seattle  v.  Publie 
Service  Commission  (Wash.)  89. 

6.  The  jurisdiction  of  the  Missouri  Conunission  over  the  rates  of 
a  public  utility  cannot  be  limited  by  statements  in  advertisements  prior 
to  the  ratification  of  a  new  franchise  that  there  would  be  no  increase 
P.U.R.1919E. 
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in  the  rates  specified  therein.    Re  Independent  Waterworks  Oa  (Mo.) 

599. 

7.  Idaho  gas  companies  cannot  remove  prepayment  meters  without 
the  consent  of  the  Commission  under  §  50,  chapter  106,  Comp.  Laws, 
providing  that,  unless  the  Commission  otherwise  orders,  no  change 
shall  be  made  by  any  public  utility  in  any  rate,  fare,  toll,  rental, 
charge,  or  classification,  or  in  any  rule,  regulation,  or  contract  relat- 
i|ig  to  or  affecting  any  rate,  fare,  toll,  rental,  charge,  classification,  or 
service,  or  in  any  privilege  or  facility  except  after  thirty  days'  notice 
to  the  Commission  and  to  the  public  as  herein  provided.  Boise  City  v. 
Boise  Gaslight  &  Coke  Co.  (Idaho)  742. 

8.  The  Kansas  Commission  is  not  deprived  of  jurisdiction  over  the 
rates  of  a  railway  company  because  of  the  fact  that  it  is  engaged  in 
interstate  commerce,  if  it  assumes  no  jurisdiction  over  interstate  rates. 
Ee  Kansas  City  R.  Co.  (Kan.)  132. 

h.  Effect  of  Federal  control  of  railroadSf  and  telephones  and 

telegraphs. 

Annotation  on  effect  of  Federal  control  on  power  of  Commission 
to  fix  rates,  p.  622. 

9.  The  California  Commission  has  power  to  abrogate  a  contract  for 
free  service  and  to  establish  rates  for  water  which  a  railroad  company 
must  pay,  notwithstanding  the  railroad  is  operated  by  the  United  States 
government  and  the  rate  prescribed  must  be  paid  by  the  government. 
Re  Spring  Valley  Water  Co.  (Cal.)  366. 

10.  The  Pennsylvania  Commission  has  no  jurisdiction  over  intrastate 
railroad  rates  during  period  of  Federal  control.  Buckley  v.  Pennsyl- 
valuta  R.  Co.  (Pa.)  643. 

11.  The  Missouri  Commission  assumed  jurisdiction  of  a  proceeding 
t9  increase  the  rates  of  a  telephone  company  that  had  entered  into  no 
compensation  agreement  with  the  Postmaster  General  incident  to  gov- 
ernment control  of  the  system.    Re  Capital  Teleph.  Co.  (Mo.)  692. 

o.  To  fix  mininiwni  rate. 

12.  The  Missouri  Commission  is  without  authority  to  prescribe 
either  a  specific  or  a  minimum  rate.  Missopri  Mut.  Teleph.  Co.  y. 
Osage  County  Farmers  Teleph.  Co.  (Mo.)  689. 

d.  To  fix  readiness'to-serve  charge, 

13.  Under  the  General  Code  of  Ohio,  §  614-17,  the  Commission  may 
authorize  a  readiness-to-serve  charge,  although  rates  are  fixed  by  a 
binding  ordinance  contract  between* the  utility  and  a  city,  where  the 
ordinance  does  not  provide  for  or  prohibit  such  a  charge.  Re  Lima 
Natural  Gas  Co.  (Ohio)  168. 

e.  To  approve  newty  established  rotee. 

14.  The  Kew  Jersey  statute  does  not  require  the  prior  approval  by 
P.U.R.1919E. 
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the  Board  of  Public  Utility  Commissioners  of  a  newly  established  rate. 
JCe  Calif  on  Electric  Light  A  P.  Co.  (N.  J.)  421.  ^ 

IV,  Power  of  munieipaUUeSi^  * 

Annotation  on  power  of  municipality  over  rates,  p.  623. 
Discussion  of  power  of  municipalities  to  make  binding  rate  con- 
tracts, p.  776. 

16.  Under  §§  124  and  126  of  the  Virginia  Constitution  of  1902,  and 
ibubsequent  statutes,  unlimited  powers  were  Conferred  upon  muvieipalK 
ties  to  fix  utility  rates  by  franchise  contracts  during  the  franchise  term; 
and  such  contracts  are  therefore  binding  until  modified  by  the  oonseint 
of  both  parties.  Virginia-Western  Power  Co.  ▼.  Com.  ex  rd.  Clifton 
Forge  (Va.)  766. 

16..  There  is  no .  difference  between  the  power  of  a  mimicipality  to 
make  a  rate  contract  binding  on  public  utility  companies  with  respect 
to  consumers  by  franchise  provisions,  and  the  power  to  make  a  binding 
contract  with  respect  to  rates  to  be  charged  the  municipality  itself  lor 
service  received  by  it.  Virginia-Western  Power  Co.  v.  Com,  ex  rel. 
Clifton  Forge  (Va.)  766.  '     .  , 

F.  RecLs&ndbleness  of  rates  $  factors  to  lie  considered* 

a.  In  general, 

.  Annotation  on  character  of  service  as  factor  to  be  considered  In 
fixing  rates,  p.  624.  -  * 

Annotation  on  what  the  trafiic  will  bear  as  factor  to  be  considered 
in  fixing  rates,  p.  624.  '   •   ^ 

Discussion  of  effect  of  favorable  location  of  municipalities  ^ith 
reference  to  water  power  on  electric  rates,  p.  968. 

17.  Upon,  an  application  for  an  increase  in  rates  by  a  rural  telepheri^ 
company,  operating  no  exchange,  but  securing  switching  Bervioe  throbgU 
another  company,  the  Wisconsin  Commission  will  not  take  into  <coii^ 
sideration  an  increase  in  the  switching  rates  of  the  other  company  which 
had  not  been  authorised  by  the  Commission^  Re  Fond  Du  Lae  Rurfll 
Teleph.  Co.  (Wis.)  664. 

h.  Existence  of  rate  contract. 

Annotation  on  effect  of  contracts  on  rates,  p.  625.  ..    i 

18.  While  a  rate  limitation  in  a  franchise  does  not  deprive  the  Illi? 
nois  Commission  of  jurisdiction  to  change  rates,  the  fact  that  the  rates 
are  'so  limited  may  nevertheless  be  taken  into  consideration  in  de-* 
termining  whether  the  company  is  receiving  a  fair  return.  Re  East 
St.  Louis  &  Suburban  R.  Co.  (111.)  916. 

19.  The  rates  of  street  railway  should  be  increased  beyond  the 
amount  fixed  by  municipal  contracts  only  when  it  clearly  appears  that 
the  public  interest  requires  it.    Re  Kansas  City  R.  Co.  (Kan.)  132. 

20.  In  performing  its  diity  with  reference  to  the  alteration  of  rates 
governed  by  contraot  between  a  municipality  and  a  utility,  the  Kansas 
P.U.R.1919B.     .  ' 
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CommiBsion  will,  in  so  far  as  possible,  place  itself  in  the  same  posiUon 
that  the  city  would  ha^e  occupied,  had  the  Commission  nerer  beftn 
created,  and  consent  to  such  a  change  in  rates  as  will  make  good  serv- 
ice possible.    Re  Kansas  City  R.  Co.  <Kan.)  132. 

c.  Cost  of  service, 

21.  The  investment  per  consumer  cannot  be  taken  as  absolutely  and 
entirely  controlling  the  aggregate  charge  to  the  consumer,  since  it  not 
infrequently  happens  that  by  increasing  the  capital  investment  the 
operating  expenses  may  be  greatly  reduced.  Westminster  v.  Consolidated 
Public  Utilities  Co.  (Md.)  506. 

d.  Burden  of  proof  as  to  reasonableness  sf  rates. 

Annotation  on  presumption  of  reasonablfiness  of  rates,  p.  4125. 

22.  The  burden  of  showing  that  filed  rates  are  unjust  and  unreason- 
able is  on  the  complainant.  Slate  Belt  Electric  Street  R.  Co.  v.  Pennsyl- 
vania Utilities  Co.  (Pa.)  984. 

23.  The  burden  of  proving  that  a  proposed  increase  of  rates  is  rea- 
sonable is  upon  the  utility,  where  complaints  against  such  increase  are 
filed  before  the  effective  dates  thereof.  Spencer  v.  Waver ly,  S.  &  A« 
Traction  Co.  (Pa.)  669. 

24.  The  burden  of  proof  resting  upon  a  utility  to  establish  the  reason- 
ableness of  a  proposed  increase  in  rates  may  be  met,  not  alone  by  evi- 
dence actually  introduced  at  the  hearing,  but  also  by  the  general 
knowledge  on  the  subject  possessed  by  the  Commission  as  a  result  of 
its  previous  experience  and  investigations.  State  ex  rel.  Seattle  v. 
Public  Service  Commission   (Wash.)  89. 

26.  The  New  Jersey  Commission  refused  to  grant  a  horizontal  in- 
crease in  all  the  rates  of  a  water  company  where,  although  it  appeared 
that  the  company  was  in  need  of  greater  revenue,  there  was  not  proof 
that  the  proposed  rates  would  be  reasonable  for  all  classes  of  service. 
Re  Princeton  Water  Co.  (N.  J.)  150. 

26.  Upon  an  application  for  an  increase  in  rates  the  burden  is  upon 
the  petitioner  to  show  that  the  existing  rates  are  unjust,  unreasonable, 
and  insufficient,  and  that  the  proposed  increase  is  justified;  and  where 
a  consideration  of  the  claim  for  relief  involves  an  examination  of  items, 
some  of  which  are  properly  allowable  for  the  purpose  for  which  th^ 
are  intended,  and  others  which  are  not,  the  burden  is  upon  the  peti- 
tioner to  separate  such  items  with  definiteness  and  clearness,  and  to 
show  facts  from  which  it  may  be  determined  what  are  properly  al- 
lowable and  what  must  be  rejected.  Re  East  St.  Louis  k  Suburban  R. 
Co.  (111.)  910. 

F/.  Kinds  and  classes  of  rates, 

a.  Minimunt  bill  and  service  dharge, 

27.  A  separate  minimum  charge  for  each  gas  meter  is  proper,  sines 
each  meter  ia  a  ooastant  source  of  expense  to  the  utility,  and  It  is  im* 
P.U.R.1919E, 
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JQBt  to  compel  consumers  using  ft  large  quantity  of  gas  to  pay  tho 
expanse  incurred  in  behalf  of  customers  who  make  a  very  small  retura 
or  no  return  at  all  to  the  company.  Sag  Harbor  v.  Long  Island  Gkks 
CJorp,  (N.  Y.)  163. 

^.  Meter  rental. 

28.  A  charge  for  meter  rental  is  unlawful  in  Missouri.  Re  Portage- 
ville  Light  &  P.  Co.  (Mo.)  586. 

VII.  Bate  schedules;  notice  of  cHuMnge,  fiUng,  and  effective  date. 

29.  A  claim  that  a  schedule  of  increased  rates  to  be  effective  must 
be  filed  by  both  parties  to  a  rate  contract,  which  claim  is  based  on  the 
theory  that  the  parties  are  partners,  needs  no  consideration  where 
both  parties  are  corporations,  since  corporations  cannot  be  partners. 
Re  Wayland-Steuben  Power  Co.  (N.  Y.)   162. 

30.  A  surcharge  is  illegal  although  imposed  in  accordance  with  an 
agreement  with  the  city  council,  where  a  statute  prohibits  the  company 
from  charging  rates  other  than  those  on  file  with  the  Commissioii.  Re 
Portageville  Light  &  P.  Co.  (Mo.)  586. 

VIII*  Discrimination^ 

Discrimination  in,  see  DiscBiiciNAnoiTy  1, 

IX.  Rates  of  particular  uUUties, 

Annotation  on  telegraph  rates,  p..  630. 

a.  Eteotridty. 

Annotation  on  electric  rates,  p.  620. 

1.  In  general. 

SI.  One  divieion  of  an  electric  railway  producing  current  for  the 
entire  system  should  receive  a  reasonable  rate  rather  than  switchboard 
cost  for  the  current  supplied  the  other  divisions.  Re  West  Virginia 
Traction  &  Electric  Co.  (W.  Va.)  95. 

2.  Summer  users. 

32.  Metered  electric  service,  with  the  attendant  cost  of  setting,  read- 
ing,  and  removing  meters,  computing  bills,  etc.,  is  not  an  expedient  or 
economical  service  for  temporary  summer  customers,  and  flat  rates 
should  consequently  prevail  for  this  service.  Re  Yaquina  Bay  R.  ft 
Lumber  Co.  (Or.)  875. 

8,  Short-hour  users. 

83.  The  total  charges  for  service  to  short-hour  users  must  be  rel- 
atively higher  than  those  paid  by  consumers  making  more  use  of 
P.U.R.1919E. 
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facilities  kept  at  their  disposal.    Phonixville,  V.  F.  k  S.  E.  R.  Co.  v. 

Philadelphia  Suburban  Gas  &  E.  Ck>.  (Pa.)  647. 

34.  Consumers  using  their  demand  <mly  in  the  neighborhood  of  two 
and  one-half  hours  per  day  must  pay  more  than  the  average  cost  of 
producing  the  entire  station  output.  Phoenixville,  V.  F.  &  S.  E.  R.  Co. 
v.  Philadelphia  Suburban  Gas  &  E.  Co.  (P^)  647. 

4.  Minimum  'bill  or  service  charge, 

36.  The  Illinois  Commission  refused  to  increase  minimum  bills  for 
lighting  service,  in  the  absence  of  any  showing  as  to  the  unreasonable- 
ness of  the  existing  minimum  bills.  Re  Monmouth  Pub.  Service  Co. 
(111.)  494. 

6,  DemAind  charges. 

36.  An  electrical  company  should  make  provision  in  its  schedules 
to  enable  its  patrons  to  take  advantage  of  changes  in  operation  varying 
the  demand  and  use  of  energy,  and  should  place  in  such  schedules  & 
definition  of  how  the  demand  is  to  be  determined,  and  should  make  its 
determination  and  charge  harmonize  with  the  minimum  and  the  de- 
mand charges  in  its  rate  schedules  covering  other  classes  of  service. 
Phcenixville,  V.  F.  &  S.  E.  R.  Co.  v.  Philadelphia  Suburban  Gas  k  B. 
Co.  (Pa.)  647. 

37.  Electric  rates  are  inequitable  which  provide  for  no  difference  in 
charge  per  kilowatt  hour  for  customers  with  a  varying  demand  in  either 
the  metered  lighting  schedule  or  the  metered  power  rate.  Re  Yaquina 
Bay  R.  &  Lumber  Co.  (Dr.).  875. 

6,  Connection  and  disconnection  charge. 

38.  A  rule  requiring  that  "parties  using  service  for  less  than  six 
months  will  be  charged  for  connecting  and  disconnecting  the  service" 
was  held  to  be  too  indefinite,  and  a  total  charge  of  60  cents  payable 
in  advance  was  ordered  made  for  this  service  to  temporary  flat-rate 
cusiomers.    Re  Yaquina  Bay  R.  &  Lumber  Ck>,  (Or.)  875. 

'7.  Installation  charge, 

30.  An  installation  charge  for  metered  electric  service  of  $2.50, 
payable  on  application,  was  held  reasonable  in  order  to  permit  con- 
sumers intending  to  use  continuous  service  to  pay  the  special  cost  of 
.initiating  it.    Re  Yaquina  Bay  R.  &  Lumber  Co.   (Or.)  875. 

J}.  Gas. 

Annotation  on  gas  rates,  p.  627. 

40.  A  gas  company  which  has  voluntarily  installed  prepayment 
meters  should  not  be  allowed  to  replace  them  by  standard  meters 
m«rtly  because  of  the  expense  involved  in  readjusting  them  to  conform 
-to  increased  rates  authorized  by  the  CoBimission,  or  of  the  losses  of 
P.U.R.1019E. 
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the  company  suffered  through  theft,  or  because  they  enable  the  user 
to  escape  the  monthly  minimum  charge,  but  the  users  of  such  meters 
should  be  required  to  pay  a  higher  rate  for  the  service  as  well  as  a 
minimum  monthly  charge.  Boise  City  v.  Boise  Gaslight  &  Coke  Co. 
(Idaho)   742. 

41.  The  consumers  of  gas  desiring  to  retain  prepayment  meters  were 
required  to  pay  a  minimum  charge  of  $1  per  month.  Boise  City  y. 
Boise  Gaslight  &  Coke  Co.  (Idaho)  742. 

e.  Heating, 

Discussion  of  basis  of  fixed  and  variable  steam-heating  charges, 
p.  978. 

42.  A  steam-heating  service  charge  may  be  apportioned  on  the  basis 
of  the  square  feet  of  radiation.    Be  Springiield  Gas  &  £.  Co.  (Mo. )  973. 

43.  Steam-heating  charges  should  be  divided  so  that  each  customer 
shall  pay  a  fixed  charge  that  will  take  care  of  the  investment  necessary 
to  provide  for  his  demands  in  addition  to  the  cost  of  supplying  the 
steam  used.    Be  Springfield  Gas  &  E.  Co.  (Mo.)  973. 

44.  If  a  steam-heating  system  is  larger  than  the  present  demand, 
but  not  too  large  for  reasonable  and  probable  growth,  the  fixed  charges 
on  the  extra  plant  equipment  should  be  absorbed  in  the  rates  for 
energy.    Be  Springfield  Gas  &  E.  Co.  (Mo.)  973. 

d,  Interurhan  railway. 

Annotation  on  interurban  railway  rates,  p.  628, 
46.  In  considering  an  application  for  a  rate  increase  on  an  inter- 
liorban  line,  the  Illinois  Commission  took  notice  that  there  had  been 
an  increase  in  interurban  fares  generally  upon  electric  lines  in  the 
state,  and  held  that  the  petitioner,  so  far  as  possible,  should  be  put 
in  this  respect  upon  an  equality  with  otlier  lines.  Be  East  St.  Louis 
&  Suburban  B.  CJo.  (111.)  916. 

e.  Natural  gas, 

46.  The  New  York  Commission,  Second  District,  refused  to  eliminate 
a  readiness-to-serve  charge  of  50  cents  per  month  imposed  by  a  natural 
gas  company  in  accordance  with  the  provisions  of  franchise  granted  by 
a  town  board,  in  the  absence  of  any  evidence  that  the  action  of  the 
town  board  was  fraudulent  or  erroneous.  Mumford  v.  Tri-County  Nat- 
ural Gas  Co.  (N.  Y.)  422. 

47.  An  order  permitting  an  automatic  increase  in  natural  gas  rates 
when  the  company  "shall  have  built  a  main  line  into  a  southern  field, 
and  shall  have  secured  a  supply  of  natural  gas  adequate  for  its  patrons" 
is  not  complied  with  by  an  extension  into  a  field  which  may  have 
possibilities,  but  which  cannot  be  relied  upon,  where  there  are  large 
areas  that  have  been  tested  and  shown  to  have  great  capacity.  Okla- 
homa Natural  Gas  Co.  v.  Oklahoma  Gas  &  E.  Co.  (Okla.)  300. 
P.U.B.1919E.  72 
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/.  Railroads, 

Annotation  on  railroad  rates,  p.  629. 

1,  Oommutation  rates. 

48.  A  60-trip  individual  commutation  ticket,  valid  for  one  month 
from  date  of  issue,  is  not  unreasonable  merely  because  purchasers  of 
tickets  during  the  month  of  February  are  allowed  only  twenty-eight 
days  in  which  to  use  them.    Buckley  y.  Pennsylvania  R.  Co.  (Pa.)  643. 

2.  Joint  rates. 

49.  An  order  establishing  through  routes  and  joint  rates  cannot 
be  sustained  unless  based  upon  evidence  and  findings  that  they  are 
demanded  by  public  convenience  and  necessity,  a  mere  finding  that 
rates  complained  of  are  imjust  and  unreasonably  high,  being  insuffi- 
cient to  support  the  order.  State  Public  Utilities  Commission  ex  rd. 
Board  of  Trade  v.  Cleveland  C.  C.  &  St.  L,  R.  Co.   (Ul.)    376. 

60.  Under  the  provisions  of  the  Iowa  joint  rate  order  No.  4,  that  a 
joint  freight  charge  shall  be  80  per  cent  of  the  sum  of  the  local  charges 
for  the  distance  each  railroad  hauls  the  freight,  the  80  per  cent  is  to 
be  computed  upon  the  amount  actually  charged  by  each  railroad,  al- 
though such  amount  is  less  than  the  Commission's  maximum  schedule. 
Iowa  SUte  Mfrs.  Asso.  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa)  252. 

g»  Street  railtoays. 

Annotation  on  street  railway  rates,  p.  629. 

Discussion  of  extent  to  which  emergency  increases  in  street  rail* 
way  rates  have  been  authorized,  p.  326. 

.f.  Zone  fares. 

Discussion  of  inadequacy  and  discriminatory  character  of  flat 
street  railway  rates,  and  advantages  of  the  zone  system  of  charging, 
p.  141. 

61.  In  authorizing  an  experimental  plan  of  zone  street  railway  rates, 
the  New  Jersey  Clommission  fixed  a  3-cent  charge  for  a  ride  within  the 
zone  mile  in  which  the  passenger  boards  a  car  and  a  2-cent  charge  for  a 
ride  in  each  additional  zone  mile  or  part  thereof,  subject  to  certain 
modifications  on  the  ground  that  riding  would  probably  be  encouraged 
by  a  low  charge  for  a  short  initial  zone.  Re  Public  Service  R.  Co. 
(N.  J.)  710. 

2,  Transfers. 

62.  An  injunction  forbidding  a  Commission  from  taking  any  action 
with  respect  to  rates  of  street  railway  fares  prevents  it  from  consider- 
ing a  petition  to  have  transfer  privil^es  restored.  South  Elgin  v. 
Aurora,  E.  &  C.  R.  Co.  (111.)  901. 

P.U.R.1919E. 
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h.  Telephones. 

Annotation  on  telephone  rates,  p.  630. 

1,  In  general, 

Poetmaster  General  rather  than  his  agent  as  proper  party  in  injunc- 
tion action  against  collection  of  telephone  rates,  see  Pabtibs,  2-4. 

63.  A  rental  charge  is  proper  for  incidental  telephone  service,  such 
as  the  furnishing  of  booths,  extra  bells,  extension  arms  for  desk  use, 
switch  keys,  etc.    Re  Cape  Girardeau  Bell  Teleph.  Go.  (Mo.)  858. 

54.  A  rule  providing  for  suspension  of  use  of  residence  telephones 
for  periods  of  not  longer  than  four  months  without  removal  of  instru- 
josnts,  at  one  half  the  monthly  scheduled  rate,  both  the  beginning  and 
ending  of  such  suspension  being  fixed  by  a  written  notice  from  the 
subscriber  to  the  oompaay>  is  unobjectionable.  Be  Richland  Teleph. 
Co.  (Mo.)  144. 

2.  Zone  system  of  rates* 

65.  An  increase  in  telephone  rates  by  the  establishment  of  an  initial 
rate  area  and  a  uniform  charge  for  distances  beyond  such  area  was  held 
Justified.    Re  Cape  Girardeau  Bell  Teleph.  Co.  (Mo.)  858. 

i.  Water, 

Annotation  on  water  rates,  p.  632.  } 

Discussion  of  difficulties  in  formulating  a  scientific  and  systematic 
water  rate  schedule,  p.  415. 

1,  In  general, 

56.  The  earnings  of  the  combined  properties  of  producing  and  dis- 
tributing water  companies  should  be  considered  in  fixing  the  rates  of 
the  producing  company,  where  the  distributing  company  was  organized 
to  finance  necessary  extensions  of  the  service  of  the  producing  company, 
all  of  the  capital  stock  of  the  distributing  company  being  owned 
by  the  holders  of  the  majority  of  the  stock  of  the  producing  company. 
Rd  Independent  Waterworks  Co.  (Mo.)  599. 

2,  Street  sprinkling, 

67.  The  charge  for  water  used  for  street  sprinkling  should  be  a 
rate  based  upon  the  amount  of  water  used  as  shown  by  a  meter  at- 
tached to  the  sprinkling  cart,  rather  than  a  flat  rate  based  on  the 
character  of  cart  as  horse-drawn  or  automobile.  Re  Tintern  Manor 
Water  Co.  (N.  J.)  418. 

8.  Automobile  uses, 

58.  A  water  company  has  the  right  to  make  a  proper  charge  for  the 
P.U.R.1919E. 
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use  of  water  for  washing  or  other  purposes  incidental  to  an  automo- 
bile.   Re  Tintern  Manor  Water  Co.  (N.  J.)  418. 

59.  A  rule  providing  that  the  owner  of  premises  supplied  with  water, 
who  agrees  by  affidavit  not  to  use  or  connect  the  use  of  water  for 
automobile  purposes,  shall  not  be  subject  to  the  automobile  charge, 
was  disapproved  as  unreasonable,  since  it  was  the  better  practice  for 
the  company  to  ascertain  the  facts  regarding  the  use  of  water  direcUy 
from  the  customer  rather  than  from  the  owner  of  the  premises.  Be 
Tintern  Manor  Water  Co.  (N.  J.)  418. 

READINESS  TO  SERVE. 

Power  of  Commission  under  Ohio  statute  to  fix  readiness^to-flerve 
charge,  notwithstanding  municipal  contract  rate,  see  Ratss, 
13. 

Refusal  to  eliminate  readiness-to-serve  charge  for  natural  gas,  see 
Ratbs,  46. 

REASONABLENESS. 

Of  Commission's  orders,  see  Appeal  A2«d  Revibw. 

Presumption  as  to  reasonableness  of  Commission  orders  and  rules, 

see  EviDEiTOE,  2,  3. 
Reasonableness  of  Commission  order  requiring  erection  of  depot 

not  in  issue  where  order  merely  requires  railroad  to  perform 

duty,  see  Obdebs,  1. 
Of  rates,  see  Rates. 

Presumptions  as  to  reasonableness  of  rates,  see  Rates,  22-26. 
Of  return,  see  Retubn. 

What  constitutes  reasonable  rate  in  W^isconsin,  see  Retubn,  16. 
Presumption  of  reasonableness  of  rules  of  utility,  see  Sebvice,  2. 
Reasonableness  of  Commission  order  requiring  maintenance  of  sgent 

at  station  although  not  required  by  Texas  statute,  see  Seevigb, 

27. 
Reasonableness  of  Commissioii's  order   requiring  ocmstruction.  of 

depot  building,  sidings,  and  spur  tracks,  see  Sebvicb,  29-32. 
Special  issue  as  to  reasonableness  of  Commission  order  requiring 

construction  of  depot  building  sidings,  and  spur  tracks,  as  not 

reversible  error,  see  Tbial,  2. 

RECEIVERS. 

Emergency  relief  to  street  rfdlway  not  delayed  beoause  it  is  in 

hands  of  receivers,  see  Retuen,  32. 
Increase  in  operating  expenses  through  award  of  War  Labor  Board 

and  other  war  costs,  resulting  in  receivership  and  destruction 

of  credit  as  constituting  emergency  entitling  utility  to  increase 

in  rates,  see  Retubn,  33. 

RECONSTRUCTION. 

Consideration  of  rates  during  reconstruction  period,  see  Retubi^, 
37,  38. 
P.U.R.1919E. 
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Acoounting  methodfl  of  utility,  see  Acoouitting. 
Aocounting  records  of  utility  to  be  transferred  with  physical  prop- 
erty, see  Sale,  1. 
Company  records  as  evidence  of  fair  value,  see  Valuation,  12. 

BEOOUPMENT. 

Street  railways  not  to  recoup  war  losses  during  reGonstruction 
period,  see  Retubn,  37. 

BEHEARING. 

Order  denying  rehearing  as  extending  time  for  beginning  work  un- 
der certificate  of  convenience,  see  Ceetificates  of  Convenienoe 

AND  NECESSFTT,  6. 

BEIX>OATIOK. 

Power  of  Connecticut  Commission  over  order  of  selectmen  requir- 
ing relocation  of  street  railway  as  public  improvement,  see 
Commissions,  5. 

Order  of  selectmen  requiring  relocating  of  tracks  of  street  railway 
not  to  be  set  aside  by  Commission  because  of  cost,  see  Street 
Railways,  1. 

Grading  and  paving  of  public  street  as  public  improvement  within 
provision  of  statute  providing  that  selectmen  shall  not  order 
relocation  of  tracks  except  for  purposes  of  public  improvement, 
see  Street  Railways,  2. 

BEMEDIES. 

See  Appeal  and  Review;  Certiorari;  Injunction;  Mandamus. 

BENT. 

Rental  charges  to  be  allowed  subscribers  owning  th^r  own  instm* 

ments,  see  Discrimination,  4. 
Illegality  of  meter  rentals  in  Missouri,  see  Rates,  28. 

BEPAIBMEN. 

Cutting  of  telephone  wides  by  repairmen,  see  Service,  42. 

BEPAIBS  AND  REPLACEMENTS. 

Propriety  of  crediting  plant  account  with  proceeds  of  sale  of  old 
equipment  and  charging  account  with  entire  cost  of  new  prop- 
erty, see  Accounting,  3. 

Power  of  Massachusetts  Commission  to  determine  whether  cost  of 
repairs  of  bridge  over  railroad  shall  be  borne  by  municipality 
or  street  railway  using  bridge,  see  Crossings,  2. 

Cost  of  replacements  not  to  be  included  in  operating  expenses  where 
already  charged  to  depreciation  allowance,  see  Return,  6. 

Cuttins;  of  telephone  wires  by  repairmen,  see  Service,  42. 
Ptr.R.lfil0E. 
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Validity  of  Florida  statute  empowering  CommiBsion  to  Te<iuire  re- 
funding of  excessiye  charges,  see  Ck>NSTZTUTiONAL  Law,  17. 

REPI.ACEMENTS. 

See  Repaibs  and  Replacements. 

REPORTS. 

Accounting  methods  of  utility,  see  Acoouin'iNo. 

Power  of  Oklahoma  Commission  to  require  railroad  companies  to 
report  construction  costs,  see  Commissionb,  6. 

Jurisdiction  of  Oklahoma  Commission  over  contempt  proceedings 
for  failure  to  obey  orders  to  file  a  report  as  affected  by  lack 
of  notice  of  letter  explaining  order,  see  Fines  and  Penal- 
ties, 1. 

REPRODUCTION  COST. 

As  element  in  fixing  fair  value  for  rate  making,  see  VALUATioir,  4, 
6. 

RESALE. 

Right  of  municipal  plant  to  establish  resale  price  of  electrieity  sold 
to  light  and  power  company,  see  Disosihination,  1. 

RESERVES. 

Depreciation  reserve,  see  Depbeciation,  13. 

RESIDENCE    TEUSPHONES. 

See  Telephones. 

RES    JUDICATA. 

Right  to  maintain  suit  in  Federal  court  where  same  oontroyersy 
has  been  settled  in  state  court,  see  JxnwiCENT,  1. 

RETURN. 

/.  Basis  upon  which  return  is  to  he  computed,  1« 
//.  Consideration  of  operating  expenses,  Z-X^» 

a.  In  general,  2^5, 

b.  nepairs,  replacements,  and  maintenance,  0. 
e.  Injuries  and   damages,    7. 

d.  Taxes,  8,  9. 

e.  Commission  expenses,  10,  11. 
/.  Interest,   12, 

g.  Salaries,  bonuses,  pensions,  etc,,  IS,  14. 
III.  Reasonableness  of  return,  16—40, 

a.  In  general,  15—18, 

b.  Factors  to  be  considered,  19—26. 

1,  In  general,  19, 

2,  Efficiency  of  management  and  character  of 

20,  21. 
P.U.R.1919E. 
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a.  Value  and  cost  of  service,  22,  28m 
4i,  Bisks  of  enterprise,  24. 
5.  Character  of  locality,  2S. 
e,  Betum  as  a  whole,  26-^1, 

1,  In  general,  26^20. 

2,  Street  railway  system  regarded  as  a  unit,  SQ,  81.   . 
d.^  War  conditions;   emergency   relief,   82-^8. 

1.  In  general,  82* 

2.  When  emergency  exists,  88* 

8.  Utility  to  hear  part  of  war  burden,  84,  8S. 

4,  Necessity  for  valuation,  86. 

5.  Reconstruction,  87,  38. 

e.  Reasonableness  of  particular  amounts,  SQ^^Q* 

1.  Electricity,  89. 

2.  Municipal  plants,  40. 
8.  Street  railways,  41,  42. 

4.  Telephones,  48^45. 

5.  Water,  46^-49, 
IV.  Confiscation,  SO. 

I.  Basis  upon  which  return  is  to  be  com/puted. 

Gross  revenue  as  basis  of  apportionment,  see  Appobtionment,  6. 

California  automobile  transportation  companies  not  to  lease  equip- 
ment nor  employment  drivers  on  compensation  based  on  gross  re- 
ceipts,  see  AUTOUOBILEB,   5. 

Rates  to  be  sufficient  to  provide  for  depreciation,  see  Depbeciation,  1. 

Extensions  of  service  not  to  be  paid  for  out  of  rates,  see  Sebvige^  13. 

1.  Tlie  reaaonable  average  return  to  which  a  utility  company  is  en- 
titled is  not  a  return  upon  its  capital  stock,  but  upon  the  fair  value 
of  its  property  actually  used  in  the  public  service.  Re  Van  Brunt 
Street  k  E.  B.  R.  Co.  (N.  Y.)  723. 

II.  Considerati€n%  of  operating  eoDpenses. 

a.  In  general. 

Discussion  of  items  to  be  considered  la  determining  cost  of  operat- 
ing railroad  train,  including  maintenance  of  way  and  rental  of  equip* 
ment,  p.  640. 

DiaeuBsion  of  consumption  of  electrical  energy  by  claaa  B  water 
plants  in  pumping,  p.  124. 

Statement  that  the  labor  cost  in  the  manufacture  of  water  gas 
is  comparatively  slight,  p.  297. 

2.  In  estimating  operating  expenses  for  rate  making  nothing  should 
be  included  for  the  purpose  of  absorbing  maintenance  charges  of  pre- 
vious years.    Re  West  Virginia  Traction  k  Electrio  Co.  (W.  Va.)  95. 

3.  The  expense  of  operating  a  steam  generating  plant  of  an  electric 
company  should  be  included  in  the  operating  expenses  of  the  utility 
P.U.R.1919B. 
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which  purchased  its  current,  and  the  steam  plant  is  operated  only  when 

the  purchased  current  is  not  obtainable.    Re  Quincjr  R.  Co.  (111.)  391. 

4.  The  Illinois  (Commission  fixed  the  normal  allowance  for  annual 
depreciation  as  the  amount  to  allow  annually  for  the  amortization  over 
a  period  of  ten  years  of  the  value  of  a  atcam  generating  plant  of  an 
electric  utility  rendered  obsolete  by  the  construction  of  a  transmission 
line  from  a  hydroelectric  plant,  where  tlie  steam  plant  was  in  a  relative- 
ly low  percentage  of  condition.    Re  Quincy  R.  Co.  (111.)  391. 

5.  The  taxes  on  a  park  operated  in  connection  with  a  railway 
should  not  be  included  in  the  operating  expenses  of  the  railway  in  de- 
termining the  reasonableness  of  railway  rates.  Re  West  Virginia 
Traction  &  Electric  Co.  (W.  Va.)  96. 

h.  Repairs,  replaceftients,  and  maintenance. 

6.  It  is  improper  to  include  the  cost  of  replacements  in  operating 
expenses  where  a  provision  is  made  therefor  in  an  annual  depreciaticm 
allowance.     Re  Illinois  Northern  Utilities  Co.   (111.)   932, 

o.  Injuries  and  damages, 

7.  An  amount  paid  for  injuries  and  damages  not  apparently  exces- 
sive will  not  be  rejected  merely  because  it  was  not  paid  directly  on  this 
account  but  was  contributed  to  an  association  upon  the  percentage 
basis  applied  to  the  gross  revenue,  with  the  agreement  that  the  associa* 
tion  should  meet  the  injuries  and  damages.    Re  Quincy  R.  Co.  (111.)  391. 

d.  Taxes. 

8.  Federal  income  taxes  are  not  a  part  of  the  operating  expenses  of 
a  public  utility.    Re  Champaign  &  U.  Water  Co.   (111.)  798. 

9.  Federal  income  taxes  should  not  be  included  in  the  estimate  of 
the  operating  expenses  of  a  utility.    Re  Quincy  R.  Co.  (Ul.)  391. 

e.  Commission  expenses. 

10.  Expenses  incurred  by  a  utility  to  the  amount  of  $2,500  in  a 
rate  proceeding  before  the  Commission  were  required  to  be  spread  over 
a  period  of  five  years.    Re  Champaign  &  U.  Water  Co.  (III.)   798. 

11.  The  expense  of  preparing  and  presenting  to  the  committee  an 
inventory  and  audit  for  use  in  a  fate  proceeding  should  not  be  charge- 
able to  the  operating  expenses  of  the  year  in  which  it  occurred,  but 
should  be  amortized  over  a  period  of  years.  Re  Capital  Teleph.  COb 
(Mo.)  592. 

/.  Interest, 

12.  Bond  interest  of  a  municipal  utility  should  be  provided  fw  by 
taxation.    Re  Bri({ham  Mun.  Corp.  (Utah)  339. 

P.U.R.191.9E. 
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g.  Salaries,  bontiaes,  pensions,  etc, 

13.  An  increase  in  utility  rates  ehould  not  be  based  on  proepective 
wage  increases,  especially  where  the  increase  is  made  contingent  upon 
an  increase  in  rates.    Re  Van  Brunt  Street  &  £.  B.  R.  Co.  (N.  Y.)  723. 

14.  An  attempt  to  meet  the  varying  labor  conditions  by  a  general 
standardization  of  wages  should  not  be  permitted  in  a  given  case  to 
deprive  the  public  of  reasonably  necessary  service  unless  the  standard 
actually  fits  the  particular  case.  Re  United  States  R.  Administration 
(N.  y.)  731. 

III.  Reasonableness  of  reium. 

a.  In  general, 

BiscusBion  of  underlying  principles  relating  to  the  reasonableness 
of  return  of  public  utilities,  p.  515. 

Statement  of  policy  of  expecting  adequate  service  of  utility  not 
receiving  reasonable  return,  p.  565. 

15.  The  revenues  and  expenses  of  a  park  operated  in  connection 
with  a  railway  should  not  be  included  in  the  revenues  and  expenses  of 
the  railway  in  determining  the  reasonableness  of  railway  rates.  Re 
West  Virginia  Traction  &  Electric  Co.  (W.  Va.)  95. 

16.  A  reasonable  rate  is  one  which  yields  a  fair  return  on  the 
value  of  the  property  necessarily  employed  over  and  above  expenses  and 
depreciation,  and  a  return  of  71  per  cent  is  reasonable  within  this  rule. 
Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad  Commission  (Wis.)  223. 

17.  In  determining  whether  a  utility  is  receiving  a  fair  return  from 
its  rates,  a  reasonably  long  period  must  be  taken  rather  than  the  re« 
suit  of  operation  for  a  single  year.  Re  East  St.  Louis  &  Suburban  R.  Co. 
(111.)  916. 

18.  A  public  utility,  in  order  to  justify  an  increase  in  its  minimum 
charge,  should  not  only  show  that  it  actually  costs  that  mueh  more  to 
be  in  a  position  to  serve  its  customers,  but  also  that  it  is  necessary  to 
make  the  increase  in  order  to  pay  its  operating  expenses  and  yield 
a  fair  return  on  its  investment.  Lansford  v.  Panther  Valley  Electric 
Go.  (Pa.)  981. 

b.  Factors  to  he  considered, 

1,  In  general. 

19.  A  wage  increase  conditioned  upon  the  future  action  of  a  Com- 
mission is  against  public  policy,  and  will  not  therefore  be  considered  by 
the  Illinois  Commission  as  a  proper  basis  for  relief  by  way  of  increase 
in  utility  rates.    Re  Tri-City  R.  Co.  (111.)  836. 

2.  Efflcienoy  of  management  and  character  of  service. 

20.  In  determining  the  reasonableness  of  water  rates  a  company 
P.U.R.1910E. 
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was  held  entitled  to  a  return  of  at  least  7i  per  cent  on  the  ground  that 
the  management  of  the  company,  which  had  been  efficient,  should  be 
encouraged  by  fixing  rewards  commensurate  with  the  ability  displayed. 
Re  Champaign  &  U.  Water  Co.  (111.)  798. 

21.  The  Illinois  Commission  is  fully  in  accord  with  the  theory  that 
operation  of  an  electric  plant  in  an  efficient  and  able  manner  with  a 
view  of  securing  as  low  cost  of  production  as  possible  should  be  rewarded. 
Re  Monmouth  Pub.  Service  Co.   (111.)   494. 

3.  Value  and  coat  of  aervioe, 

22.  Rates  for  public  utility  service  may  be  so  high  as  to  result  In 
decreased  revenues  to  such  extent  as  to  prohibit  carrying  on  the  busi- 
ness; and  the  question  whether  the  proper  level  in  the  rates  authorized 
have  been  reached  or  not  greatly  depends  upon  the  character  of  the 
community  served,  the  ability  of  the  consumers  to  pay,  and  the  diar- 
acter  of  the  service  rendered.  Re  Central  Illinois  Pub.  Service  Co. 
(111.)  910. 

23.  A  steam-heating  company  in  need  of  revenue  to  prevent  loss 
should  forego  part  of  the  amount  which  would  be  considered  a  fair 
return  on  its  investment,  where  resulting  rates  would  probably  cause 
some  of  its  customers  to  operate  their  own  heating  systems,  thereby, 
increasing  the  company's  losses.  Re  Springfield  Gas.  &  £.  Co.  (Mo.)' 
973. 

4.  Uislcs  of  enterprise* 

24.  Among  the  factors  to  be  considered  in  determining  the  reascmo 
ableness  of  the  return  of  a  public  utility  are  the  risk  of  the  business, 
the  locality  where  the  business  is  constructed,  and  the  rate  expected 
and  actually  realized  there  upon  investments  of  a  somewhat  similar 
nature  with  regard  to  the  risk  attending  them.  Re  Xri-City  R.  Co. 
(IlL)    836. 

5.  Character  of  looaUty* 

See  also  supra,  22,  24. 

26.  A  full  return  cannot  be  expected  where  a  large  portion  of  the 
territory  served  is  still  sparsely  built  up.  Re  Monmouth  County  Water 
Co.  (N.  J.)  747. 

o.  Return  as  a  whole. 

1,  In  general* 

26.  The  rates  for  gas  furnished  by  a  utility  furnishing  both  gas  and 
electricity  may  be  increased  if  the  existing  rates  are  unremnnerative, 
although  the  return  of  the  utility  from  its  combined  operations  is 
P.U.R.1919K 
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reaaonable.  Consumers  of  Qa«  v.  Central  Hudson  Gas  &,  E.  Co.  (N.  Y.) 

294. 

27.  The  town  and  outside  consumers  should  not  be  segregated  in  a 
proceeding  to  determine  the  reasonableness  of  water  rates,  where  the 
town  has  outgrown  its  corporate  limits  and  service  is  supplied  outside, 
under  conditions  substantially  similar  to  those  within  the  town.  West- 
minster ▼.  Consolidated  Public  Utilities  Co.  (Md.)  506. 

28.  The  fact  that  a  passenger  train  may  be  run  at  a  loss  is  not  neces- 
sarily a  reason  why  it  should  not  be  restored,  since  the  determination 
whether  a  public  utility  company  shall  furnish  a  certain  service  does 
not  rest  upon  the  question  whether  that  particular  service  will  yield  a 
profit  to  tJie  company,  but  upon  the  necessities  and  convenience  of  the 
public,  and  upon  the  effect  which  the  furnishing  of  such  service  will 
have  upon  the  total  earnings  of  the  company.  Washington  Mills  v. 
United  States  R.  Administration  (N.  Y.)  638. 

29.  A  contention  that  the  property  of  a  logging  and  lumber  eom« 
pany  is  taken  without  compensation  by  compelling  it  to  continue  to 
operate  a  railroad  owned  by  it  is  not  sustained  by  testimony  as  to 
the  earnings  of  the  railroad  alone,  since  the  test  is  the  net  result  from 
the  whole  enterprise,  and  not  from  one  branch  or  department  of  the 
business.     Brooks-Scanlon  Co.  v.  Railroad  Commission   (La.)   1. 

j9.  Street  railway  system,  regarded  as  a  unU^ 

30.  In  determining  the  reasonableness  of  urban  street  railway  rates 
within  the  city  limits  of  Belleville,  the  Illinois  Commission  refused  to 
segregate  the  urban  from  the  interurban  business  of  the  company.  Re 
East  St.  Louis  &  Suburban  R.  Co.    (111.)    916. 

31.  A  street  railway  company  may  be  reasonably  asked  to  continue 
the  operation  of  an  unprofitable  branch  of  its  line,  where  the  road  as  a 
whole  can  be  made  to  pay.    Re  Portsmouth  Electric  R.  Co.  (N.  H.)  266. 

d»  War  otmdUionsf  emergency  relief » 

X.  Xn  general. 

32.  Hie  grant  of  emergency  relief  to  a  street  railway  company  should 
not  be  delayed  because  of  the  fact  that  it  is  in  the  hands  of  receivers. 
ReTutwiler  (Tenn.)  312. 

2,  When  emergency  exists. 

89.  An  emergency  entitling  a  street  railway  company  to  an  increase 
in  rates  exists  where  its  operating  expenses  have  been  so  increased  by 
an  award  of  the  War  Labor  Board  and  other  war  costs,  as  to  throw  the 
company  into  the  hands  of  receivers  and  destroy  its  credit.  Re  Tutwiler 
(Tenn.)  312. 

a.  UtUUy  to  hear  part  of  war  hurden, 

34.  Increased  operating  expenses  of  a  utility  due  to  war  conditions 
P.U.R.1919E. 
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should  not  all  be  transferred  to  its  patrons.    Ke  West  Virginia  Traction 

&  Electric  Co.  (W.  Va.)  95. 

35.  The  policy  of  requiring  a  public  utility  to  bear  its  own  bur- 
dens and  such  extra  burdens  as  have  been  placed  upon  it  by  increased 
cost  of  operation  incident  to  war,  and  more  or  less  temporary  in  char- 
acter, should  not  be  carried  so  far  as  to  render  the  -company  unable  to 
serve  the  public  efficiently.    Re  Kansas  City  R.  Co.  (Kan.)  132. 

4*  Necessity  for  valuation. 

Valuation  for  emergency  rate-making  purposes  to  be  made  from  prac- 
tical standpoint,  see  Valuation,  1. 

36.  The  rates  of  a  public  utility  may  be  increased  temporarily  in 
granting  emergency  relief,  without  an  appraisal  of  the  company's 
property.     Re  Tutwiler    (Tenn.)    312. 

5.  Beconstruetion. 

Discussion  of  present  necessity  of  considering  fair  peace  time  return 
on  investment  rather  than  emergency  return  durisg  war  time,  p.  290. 

37.  Rates  should  not  be  fixed  with  the  view  of  allowing  a  street 
railway  company  to  recoup  its  losses  brought  about  by  abnormal  war 
conditions.     Re  Tutwiler    (Tenn.)   312. 

38.  In  a  period  of  readjustment,  public  policy  requires  that  the 
greatest  care  be  exercised :  First,  in  order  that  the  utility  be  not  made 
the  victim  of  a  too  optimistic  forecast,  and  its  revenues  so  curtailed  that 
in  the  event  of  unforeseen  conditions  and  the  happening  of  unexpected 
events,  it  shall  be  so  crippled  as  to  preclude  the  performance  of  its 
proper  fomctions;  and,  second,  in  order  that  the  public  should  be  pro- 
tected against  prohibitive  war  rates,  particularly  where  it  is  disclosed 
that,  from  the  results  of  operation  thereunder,  an  excess  amount  has 
been  earned  by  the  utility.    Re  Public  Service  Electric  Co.  (N.  J.)  718. 

e.  Beasonahlenesa  of  particular  a^ttounts. 

Statement  that  a  return  of  7  per  cent  or  less  cannot  be  considered 
an  unduly  large  return,  p.  299. 

1.  Electricity. 

39.  The  Illinois  Commission  fixed  rates  for  an  efficiently  managed 
electric  utility  so  as  to  produce  a  return  of  8  per  eent  upon  the  valua- 
tion of  the  plant.    Re  Monmouth  Pub.  Service  Co.  (IlL)  494. 

2.  Municipal  plants. 

40.  A  return  of  5.28  per  cent  on  the  fair  value  of  a  mutaicipal  water 
plant  is  clearly  inadequate.  Re  Bluffton  Municipal  Light  &  Waterworks 
(Ind.)  117. 

P.U.R.1919E. 


Digiti: 


zed  by  Google 


INDEX.  1149 

RETUBK— ccm^MHMd. 

3.  Street  railtcaya. 

41.  The  Illinois  Commission  fixed  a  rate  for  street  railway  fares  at 
7  cents  for  cafih  fares  on  cars,  4  tickets  to  be  sold  for  25  cents,  and 
school  books  of  40  tickets  for  $1  per  book,  where  such  rates  would  pro- 
duce a  return  of  approximately  4.4  per  cent  upon  the  value  of  the  prop- 
erty.   Re  Quinoy  R.  Co.  (III.)  391. 

42.  A  street  railway  company  receiving  a  return  equal  to  6.7  per 
cent  upon  the  fair  value  of  its  property  was  held  not  to  have  made 
out  a  ease  for  an  increase  in  rates,  especially  where  it  was  operating 
under  a  rate  fixed  by  a  franchise.    Re  Tri-City  R.  Co.  (IlL)  836. 

4.  Telephones. 

43.  An  annual  net  income  of  approximately  10.6  per  cent  upon  a 
tentative  value  of  a  telephone  plant  was  held  not  unreasonable  fo^ 
return  and  depreciation.    Re  Richland  Teleph.  Co.  (Mo.)  144. 

44.  The  Missouri  Commission  fixed  an  allowance  of  12.5  per  cent 
for  a  combined  investment  and  depreciation  return  upon  the  assumed 
valuation  of  the  plant,  which  valuation  contained  no  allowance  for  any 
intangible  value,  and  the  utility  was  known  to  the  Commission  as  being 
a  well-managed,  prosperous,  and  going  otmoexn.  Re  Capital  Teleph.  Co. 
(Mo.)  592. 

45.  A  telephone  company  is  not  entitled  to  an  increase  in  rates, 
where  the  present  rates  provide  nearly  14  per  cent  for  interest  and  de- 
preciation.   Re  Fond  Du  Lac  Rural  Teleph.  Co.  (Wis.)  664. 

5.  Water. 

46.  The  net  revenue  for  dividends  and  depreciation  should  be  at  least 
7  per  cent.    Munsey  v.  Hampton  Waterworks  Co.  (N.  H.)  414. 

47.  In  fixing  the  rates  of  a  water  company  an  allowance  of  7  per 
cent  of  the  estimated  value  of  tiie  property  was  held  reasonable  for 
annual  return,  surplus,  and  contingencies.  Re  Independent  Waterworks 
Ck>.  (Mo.)  599. 

48.  A  return  of  7  per  cent  per  annum  was  fixed  as  the  maximum  a 
water  company  would  be  permitted  to  earn  on  the  fair  value  of  its 
property  in  view  of  the  fact  that  the  hazard  of  water  companies  is 
less  than  that  of  most  classes  of  utilities.  Westminster  v.  Consolidated 
Public  Utilities  Co.  (Md.)  506. 

49.  A  return  of  approximately  7.8  per  cent  annually  upon  the  fair 
rate-making  value  of  a  water  plant  cannot  be  considered  unreasonable. 
Re  Champaign  &  U.  Water  Co.  (111.)  798. 

IV.  Confiscation. 

50.  A  telephone  company  cannot  be  required  to  furnish  switching 
or  any  other  service  at  a  loss,  as  this  would  be  confiscation  of  prop- 
erty prohibited  by  Federal  and  state  Constitutions.  Hardeman  v.  Pur- 
cell  Teleph.  Co.  (Okla.)  307. 

P.U.R.1919E. 
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BETURN  AS  A  WHOLE. 

Consideration  of  reascmablenees  of  return  as  a  wliole^  flee  BBTDur^ 
26-29. 

REVENUES. 

Generally,  see  Retubn. 

Revenue  basis  of  apportionment  of  commercial,  general  and  undifl- 

tributed  expenses  of  utility  operating  water  and  electric  de* 

partments,  see  Appobtionmbnt,  9. 
Revenues  and  expenses  of  park  operated  in  oonneetion  with  rail* 

way  not  included  in  railway  revenues  and  expenses,  see  Ba- 

TXJRN,  16. 
Apportionment  of  revenues  and  expenses  to  show  convenience  and 

necessity  of  railroad  station,  see  Seeyicb,  34. 

REVIEW. 

Of  Commission  orders,  see  Appeal  and  Review. 

RIGHTS  OF  WAY. 

Contract  to  furnish  water  to  railroad  free  in  consideralion  of  grant 
of  right  of  way  as  discriminatory,  see  Disobuonatioh,  16. 

Inhabitants  of  one  city  obtaining  water  from  another  in  consid- 
eration  of  grant  of  right  of  way,  see  Municipal  Plants,  3,  4. 

City  and  present  owners  of  right  of  way  as  parties  to  suit  for  man- 
damus to  compel  railroad  to  restore  track,  see  Pabtieb,  7. 

RISK. 

Of  enterprise,  as  element  to  be  considered  in  fixing  return,  see  R]^ 
TUBN,  24. 

ROVTIKG. 

Of  telephone  tol)  measages,  see  Sestiob,  49. 

RULES  AND  REGULATIONS. 

Presumption  as  to  reasonableness  of  rules  of  CommlssioD,  aee  Bvz- 

DENGB,  2,  3. 
Presumption  of  reasonableness  of  rules  of  utility,  aee  Skbviob^  2. 

RURAL  TELEPHONES. 

See  Telephones. 

RUSH   HOURS   SERVICE. 

Seats  for  passengers  on  interurhan  cars,  aee  Sebviob,  22. 

SALARIES. 

Annotation  on  power  of  Commission  over  aalarias  of  emplojraea,  p» 

67. 
P.U.R.1919BI 
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SALE. 

Propriety  of  crediting  plant  account  with  proceeds  of  sale  of  old 
equipment  and  charging  account  with  entire  cost  of  new  prop- 
erty, see  AocouwTiNQ,  3. 

Jurisdiction  of  Illinois  Commission  over  contract  for  sale  to  utility 
of  by-product  gas  by  private  coke  company,  see  Commissions, 
4. 

Jurisdiction  of  Arizona  Commission  to  compel  water  company  to 
purchase  system  of  another  company,  see  Consolidation,  2. 

Sales  amounting  to  consolidation  or  merger,  see  Oonbolioation, 
Meboeb,  and  Sale. 

Sale  price  as  measure  of  fair  value,  see  Valuation,  10,  11. 

Annotation  on  jurisdiction  of  Commission  over  sales  of  property,  p, 
66. 

Annotation  on  sale  price  as  measure  of  fair  value,  p.  210. 

1.  The  accounting  records  of  a  public  utility  should  be  transferred 
with  the  physical  properly.  Re  Yaquina  Bay  R.  k  Lumber  Co.  (Or.) 
876. 

BAVHrO  OVER  STEAM. 

Saving  over  steam  as  method  of  valuing  water  rights,  see  Valua* 
TION,  52. 

8CH£Diri«ES. 

Rate  schedules,  see  Rates. 

SCHOOLS. 

'  Pennsylvania  statute  as  not  empowering  Commission  to  authorize 
construction  of  new  highway  and  overhead  crossing  to  afford 
access  to  school,  see  Cbossings,  4. 

Annotation  on  special  rates  to  schools  as  discriminatory,  p.  62. 

SEATS. 

Seats  for  passengers  on  interurban  cars,  see  Service,  22. 

SECURITIES. 

See  particularly  Bonds;  Stock. 

Issuance  of,  see  Segubitt  Issues. 

Outstanding  securities  as  evidence  of  fair  value  of  property,  see 

Valuation,  6. 
Outstanding  securities  as  evidence  of  fair  value,  see  Valuation,  7. 
Market  value  of  securities  as  fair  value  for  rate  making,  see 

Valuation,  8. 

Annotation  on  outstanding  securities  as  measure  of  fair  value^  p. 
208. 
P.U.R.1919E. 
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/.  Jurisdiction,  potvers,  anil  duties  of  Commission,  1,  2m 
It,  Kinds  of  securities,  3,  4. 
Ill,  Purpose,  5—7. 
IV.  Amount,  S. 

Effect  of  mortgage  provision  relative  to  issue  of  bonds  dependent  on 
net  earnings,  as  not  binding  Illinois  Commission,  see  Rates,  L 

Discussion  of  evidence  held  not  to  show  that  the  guaranty  of  cer- 
tain bonds  of  the  Toronto,  Hamilton,  k  Buffalo  Railway  Company  by 
the  Michigan  Central  Railway  Company  and  the  New  York  Central 
Railway  Company  would  be  ultra  virea,  p.  27. 

J.  Jurisdiction,   powers,   and  duties  of  Commission. 

Discussion  of  lack  of  jurisdiction  of  Conunission  to  determine 
legality  of  organization  of  railroad  company  on  application  for  per- 
mission  to  issue  securities,  p.  32. 

1.  The  California  Railroad  Commission  is  without  power  to  validate 
an  issuance  of  securities  void  because  issued  without  the  authority  of 
the  Commission.    Re  Foothill  Ditch  Co.  (Cal.)  370. 

2.  The  power  of  the  Michigan  Commission  under  Public  Laws  of 
1915,  No.  259,  to  authorize  issues  of  utility  securities,  is  not  limited 
to  issues  to  provide  for  future  capital  expenditures,  but  extends  to 
issues  to  reimburse  the  companies  for  proper  capital  expenditures  al- 
ready made.    Venner  v.  Michigan  R.  Commission  (Mich.)  31. 

//.  Kinds  of  securities. 

3.  Although  a  public  utility  may  have  a  right  under  §  90  of 
the  Indiana  statute  to  issue  securities  for  certain  capital  purposes,  it 
does  not  necessarily  have  ani  unrestricted  right  to  issue  such  securities 
in  the  form  of  bonds.    Re  New  Albany  Waterworks  (Ind.)  112. 

4.  A  public  utility  which  already  had  outstanding  an  unreasonable 
proportion  of  bonds,  but  which  had  expended  money  from  its  treasury  for 
needed  extensions  and  betterments,  was  authorized  to  issue  $8,000  of 
its  first  consolidated  mortgage  5  per  cent  gold  bonds,  but  upon  condi- 
tion that  the  same  be  sold  at  not  less  than  par  and  accrued  interest, 
and  that  the  utility  retire  within  one  year  an  equal  amount  of  the 
same  issue  of  bonds.    Re  New  Albany  Waterworks  (Ind.)  112. 

ill.  Burpose. 

5.  Under  §§  51  and  52  of  the  Calitornia  Public  Utilities  Act  the 
owner  of  a  public  utility  cannot  mortgage  the  public  utility  property, 
or,  in  his  public  utility  capacity,  issue  a  note  for  the  purpose  of  pay- 
ing operating  expenses,  nor  of  meeting  an  obligation  incurred  in  connec- 
tion with  nonpublic  utility  business.  Re  Ocean  Park  Heights  Land  k 
Water  Co.  (Cal.)  245. 

6.  The  mere  fact  that  a  company  may  be  liable  upon  certain  guar* 
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anties  wfaidi  it  disputes  will  not  pnvent  the  California  Commission 
from  appproving  an  issue  of  bonds,  where  the  funds  of  such  issue  are 
necessary  to  enable  it  to  make  extensions  and  improvements  beneficial 
both  to  the  utility  and  the  patron.  Re  Coast  Valleys  Oas  A  E.  Co. 
(Cal.)  24A. 

7.  Conditions  may  warrant  the  disregard  of  the  New  Hampshire 
Commission's  rule,  that  utiUtiea  shall  temporarily  finance  their  needs 
{or  capitalizable  purposes,  and  then  seek  authority  to  issue  securities 
against  expenditures  therefor,  and  the  grant  of  permission  for  securities 
in  the  amount  deemed  necessary,  with  a  direction  to  the  company  to 
account  in  detail  for  the  proceeds  as  they  are  expended.  Re  Claremont 
R.  Co.  (N.  H.)  412. 

7F.  Amount, 

Statement  that  a  bonded  indebtedness  of  approximately  $38,600 
per  mile  for  an  interurban  railway  line  is  not  excessive,  p.  564. 

8.  To  permit  a  utility  to  issue  more  bonds,  where  the  agreed  valu* 
ation  is  less  than  80  per  cent  of  the  bonds  and  debentures  already 
outstanding,  would  be  against  sound  financing,  and  in  violation  of  the 
provisions  of  the  Indiana  statute  that  the  amount  of  bonds  and  other 
evidences  of  indebtedness  shall  bear  a  reasonable  proportion  to  the 
amount  of  stock  issued  by  a  utility,  and  that  the  relative  amount  of 
interest  which  the  stockholders  will  have  in  the  eompany  shall  be  con< 
sidered  upon  an  application  for  tl^e  issnaace  of  bonds  or  other  evidenoee 
of  indebtedness.    Re  New  Albany  Waterworks  (Ind.>  112* 

BEGREGATIOK. 

See  Appobtionmbnt.   . 

SBUIOTMEH. 

Power  of  Connecticut  Commission  over  order  of  selectmen  requiring 
relocation  of  stveet  railway  as  public  improvement^  see  Com- 
missions, 5. 

Order  of  selectmen  requiring  relocating  of  tracks  of  street  railway 
not  to  be  set  aside  by  Commission  because  of  cost^  see  Stbebt 
Railways,  1. 

Grading  and  paving  of  public  street  as  public  improvement  within 
provision  of  statute  providing  that  selectmen  shall  not  order 
relocation  of  tracks  except  for  purposes  of  public  improvement, 
see  Street  Railways,  2. 

SEBVIOE. 

I.  In  general,  1,  9, 
II.  Jurisdiction  of  courts,  3,  ^* 
III.  Jurisdiction,  powers,  and  duties  of  Commission,  6^10* 

a.  In  Qsnerat,  d,  9. 


P.U.R.1019E. 


h.  Eoctension  of  service,  7»  / 
73   W 
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d.  Effect  of  Federal  control,  lO. 
IV.  Duty  to  render  9ervioe,  IX,  12, 
F.  Extensions,  I3^ie, 

VI.  Meters  and  service  connections;  oumershipi  feeSf  IT— IP. 
VII,  DiscHHtination. 

Vili'  Service  by  particular  utiUtieSf  ;90**5a« 
a.  Electricity,  20, 
h.  Express,  21, 

c.  Interurban  railways,  22. 

d.  Railroads,  23^36. 

1.  Abandonment,  23,  24, 

2.  Passenger  train  service,  26* 

3.  Station  facilities,  26-^^. 

4.  Side  tracks,  36. 

5.  Branch  line,  36, 

e.  Street  railways,  37,  38. 

f.  Telephones,  39^30.  ' 

1,  In  general,  39-^4  4. 

2,  Extension  of  service,  45, 
a.  Overloaded  tines,  40,  47* 
4.  Private  lines,  48, 

3,  Toll  service,  49,  50. 

g.  Water,  31^33, 

1.  In  general,  31,  62^ 
9.  Purity,  33.  .       . 

I,  In  general. 

Annotation  on  service  generally,  p.  281. 

Violation  of  company's  charter  not  at  issue  on  review  of  order  requiring 
continuation  of  operation,  see  Appeal  and  Review,  2. 

Establishment  of  automobile ^  stage  service  where  existing  takicab  and 
livery  service  is  adequate,  see  Automobiles,  1. 

Validity  of  Michigan  statute  with  reference  to  regulation  of  service,  see 
Constitutional  Law,  16. 

Abandonment  of  extreme  portion  of  street  railway  system  as  discrim- 
inatory, see  Discrimination,  12. 

Service  of  existing  company  as  affecting  admission  of  competition,  see 
MoNwoLY  AND  Competition,  8-10. 

Payment  for,  see  Payment. 

Increase  in  rates  of  natural  gas  company  aa  dependent  upon  extension 
of  facilities,  see  Rates,  47. 

Requiring  telephone  company  to  render  service  at  a  loss  as  constituting 
confiscation  prohibited  by  Federal  and  state  Cohstitntion,  see  Rb- 
TUBN,  50. 

Annotation  on  character  of  service  afl  affectiAg  r^tes,  p.  61^4. 
Annotation  on  adequacy  of  servicp,  p.  283. 
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Annotation  on  abandonment  of  sefvice,  p.  286. 
Annotation  on  effect  of  contract  to  render  service^  p.  285. 

1.  The  Consolidated  PaUio  Utilities  Company  of  Westminsfer  is 
ivithin  its  corporate  rights  in  serving  water  outside  of  the  limits  o(t 
tiie  town.    Westminster  v.  Consolidated  Public  Utilities  Co.  (Md.)  6(f6. 

2.  The  rules  relative  to  service  which  a  common  carrier  adopts  8far4 
presumptively  reasonable,  and  the  burden  of  establishing  their  nhreasQif- 
ableness  is  on  him  who  assails  them.  Be  American  R.  Ezp.  Co.  (N.  Y.) 
548. 

II,  Jurisdiction  of  courts, 

I 

3.  The  Louisiana  courts  are  without  jurisdiction  over  the  abandon!- 
ment  of  a  railroad  until  the  Commission  has  acted  upon  a  petition  for 
discontinuance.    Brooks-Scanlon  Co.  v.  Railroad  Commission  (La.)  1. 

4.  A  telephone  company  cannot  sue  in  a  court  of  equity  in  Michigan 
for  specific  performance  of  a  contract  with  another  telephone  oomjiany 
with  reference  to  physical  connection  of  their  properties,  after  the  Rail- 
road Commission  has  acquired  jurisdiction  of  the  controversy,  except 
as  provided  by  Public  Acts  1915,  No.  145  (Comp.  Laws  1915,  §  8134), 
Oceana  Farmers  Mut.  Teleph.  Co.  v.  United  Home  Teleph.  Co.  (Mich.) 
40.  , 

Hi*  Jurisdictionf  powers,  and  duUes  of  Commission*        .< 

a.  In  general*  :  ,^ 

...» 

5.  The  Illinois  Commission  has  jurisdiction  to  pass  upon  the  ap< 

plication  of  a  street  railway  company  for  permission  to  operate  one- 
man  cars.    Re  Galesburg  R.  Lighting  &  P.  Co.  (111.)  502. 

6.  The  New  Jersey  statute  confers  authority  upon  the  Board  of 
Public  Utility  Commissioners  and  makm  it  its  duty  to  see  thai  its 
standards  of  service  are  maintained  alike  by  public  utilities,  and  by 
municipalities  engaged  in  operating  public  utilities,  so  that  the  publie 
served  may  be  insured  of  safe,  adequate,  and  proper  service.  Re  Madison 
(N.  J.)  543. 

.1 
6.  Extension  of  service* 

7.  The  extension  of  facilities  in  municipalities  is  within  the  original 
and  exclusive  jurisdiction  of  municipal  councils  under  the  Indiana  stat- 
utes, and  the  Commssion  has  jurisdiction  only  to  review  the  act  or 
failure  to  act  of  such  councils.  Fisher  r.  Northern  Indiana  Gas  &  E. 
Co.  (Ind.)  683. 

o.  Abandonment  or  discontinuance  of  service. 

Jurisdiction  of  Louisiana  Commission  to  prevent  removal  or  abanr 
donment  of  a  railroad,  p.  3.  *  .  . 

8.  The  power  to  authorise  the  abandonment  of  the  branch  line  of 
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a  railroad  cannot  be  implied  from  the  power  to  authorise  the  abandon- 
ment of  a  passenger  station.    Re  long  Island  R.  Co.  <N.  Y.)  276. 

9.  The  New  York  Commission,  First  District,  is  without  jurisdic- 
^tfon  to  authorize  the  abandonment  of  the  Bushwick  branch  of  the 
Iiong  Island  Railroad,  since  the  Commission  has  not  been  authoriied 
to  alter  or  destroy  an  obligation  raised  by  operation  of  law.  Re  Long 
Island  R.  Co.  (N.  Y.)  276. 

d.  Effect  of  Federal  control, 

10.  The  Missouri  statute  authorizing  the  Commission  to  order  a 
physical  connection  of  telephone  lines  cannot  be  invokeU  against  the 
Postmaster  General  or  a  telephone  company  under  Federal  controL  Re 
Farmers*  &  M.  Mut.  Teleph.  Co.   (Mo.)   971. 

IV.  Duty  to  render  service. 

^  '    Annotation  on  duty  of  utility  to  render  service,  p.  282. 

11.  No  rules  which  a  utility  may  adopt  can  relieve  it  of  its  obliga- 
tion to  furnish  service  which  is  reasonably  safe  and  adequate.  West- 
intnster  V.  Consolidated  Public  Utilities  Co.   (Md.)   606. 

12.  Service  should  be  rendered  in  all  parts  of  any  given  territory 
having  a  demand  therefor,  where  it  is  reasonably  feasible  to  do  so; 
and  the  cost  of  service  should  be  fairly  and  equitably  distributed  among 
all  the  patrons;  and  any  extraordinary  cost  of  serving  any  particular 
group  demanding  the  extension  of  such  service  should,  within  reason- 
able limits,  be  borne  by  such  group.  Re  Cumberland  County  Power  k 
Light  Co.   (Me.)   966. 

F.  Extensions. 

Waiver  of  deposit  for  extension  of  service  to  consumers  purchasing 
bonds  as  discriminatory,  see  Disobimination,  11. 

Annotation  on  extension  of  service,  p.  286. 

Annotation  on  discrimination  in  conditions  upon  furnishing  exten- 
sions of  service,  p.  63. 

13.  Rates  should  not  be  fixed  high  enough  to  enable  a  water  com- 
pany to  make  at  its  own  expense  extensions  of  service  into  considerable 
areas  of  undeveloped  territory.  Re  Champaign  &  U.  Water  Co.  (111.) 
798. 

14.  In  determining  the  cost  of  service  to  a  group  of  prospective  con- 
sumers demanding  an  extension,  it  is  improper  to  consider  the  ex- 
tcpsion  as  an  entirely  independent  unit  which  must  bear  its  own  fixed 
charges  and  also  the  full  percentage  of  operating  expenses  regardless 
of  its  connection  with  the  rest  of  the  system.  Re  Cumberland  County 
Power  &  Light  Co.   (Me.)   966. 

16.  The  fact  that  a  gas  and  electric  company  is  operating  at  a  loss 
does  not  justify  a  refusal  to  make  an  electric  extension  until  the  cost 
of  ^uch  extension  is  paid  for  in  full  by  th^  applicant,  where  the  elec- 
trical business  of  the  company  is  not  unprofitable,  especially  where  the 
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compftny  !fl  the  <»]y  one  rendering  servioe  in  the  locality.    Rofisomagno 

T.  Bronx  Gas  &  B.  Co.  (N.  Y.)  169. 

16.  It  appearing  that  a  utility  company  without  the  consent  of  the 
Commission  had  adopted  rules  increasing  the  amount  of  deposits  re- 
quired as  a  condition  precedent  to  the  extension  of  service,  and  had 
permitted  extensions  to  be  made  without  deposit  to  persons  who  had 
purchased  a  specified  amount  of  utility  bonds,  the  Wisconsin  Commis- 
sion recommended  that  the  company  forthwith  refund  deposits  in  excess 
of  the  requirement  of  its  legal  rules,  with  interest  at  0  per  cent,  and 
permit  purchasers  of  the  bonds  to  surrender  them  at  full  value  if  they 
shall  so  desire.    Snyder  v.  Waukesha  Gas  &  £.  Co.  (Wis.)   660. 

VI,  Meters  and  service  connections ;  ownersliip;  fees. 

Annotation  on  meters  and  service  connections,  p.  280. 

17.  A  municipal  utility  was  not  required  to  furnish  a  meter  to  a 
consumer,  although  the  Commission,  as  a  rule,  favors  ownership  of 
meters  by  the  utility,  where  the  city  was  not  in  financial  condition  to 
furnish  meters  to  its  patrons,  and  such  a  requirement  would  upset  its 
system  of  rates  and  servioe.  United  States  Cooperage  Co.  v.  Maiden 
(Mo.)  49. 

18.  Upon  the  installation  of  meters,  the  utility  should  furnish  the 
meter  and  insert  it  in  the  pipes,  while  the  consumer  should  pay  for  any 
work  necessary  to  arrange  the  pipes  for  the  installation  of  the  meter  and 
for  the  necessary  valveft  or  oocks.  Bliss  v.  Springfield  Conaol.  Water 
Co.  (Pa.)  176. 

19.  A  water  company's  rules  should  provide  that  the  company  will 
at  its  own  expense  bring  service  pipes  to  the  curb.  Westminster  v. 
Consolidated  PubUc  Utilities  Co.  (Md.)  506. 

Vil*  JHaerim^naiUm* 


Till,  Service  hy  particular  utilities. 

Annotation  on  service  of  gas  company,  p.  288. 
Annotation  on  service  of  irrigation  company,  p.  289. 
Annotation  on  service  of  natural  gas  company,  p.  289. 

a.  Electricity. 

Annotation  on  service  of  electric  company,  p.  288. 

Discussion  of  advantages  of  alternating  over  direct  current  aervice, 
p.  673. 

Discussion  of  general  practice  of  electric  corporations  within  the 
first  district  of  New  York  with  reference  to  extensions  beyond  100  feift 
of  existing  wires,  p.  161. 

20.  Upon  authorising  an  electric  company  to  change  from  direct  to 
alternating  current  service,  the  Illinois  Commission  ordered  the  utility 
to  ezdiange  all  lamps,  fiatirons,  and  fans  owned  by  the  consumers  and 
Ttndered  useless  by  the  dhaage^  free  of  eharge,  and  to  offer  to  consumers 
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iuiymg  other  equipment  not  applicable  for  alternating  current  eervice, 
an  exchange  proposition  determined  in  accordance  with  a  prescribed 
KUle.    Livingston  v.  Central  Illinois  Pub.  Service  Co.  (IlL)  670. 

b.  Express. 

Annotation  on  service  of  express  company,  p.  288. 

21.  The  New  York  Commission,  Second  District,  will  not  order  the 
resumption  by  an  express  company  of  Sunday  pick-up  and  delivery 
'service,  and  pick-up  service  after  5  p.  m  on  week  days,  where  the  service 
would  be  unremunerative  and  would  effect  but  few  patrons,  the  oflBoe 
of  the  company  is  always  open  for  the  receipt  of  goods  delivered  to  it 
by  shippers,  and  the  employees  of  the  company  object  to  Sunday  work 
and  the  longer  hours  required  by  service  after  5  p.  K.  Re  American  R. 
Exp.  Co.  (N.  Y.)  648. 

c.  Intemrban  railways. 

Annotation  on  service  of  intemrban  railway,  p.  288. 

22.  Inadequate  intemrban  railway  service  is  not  shown  by  the  fact 
that  seats  are  not  provided  for  all  passengers  at  all  times.  South  Elgin 
y.  Aurora,  E.  &  C.  R.  Co.  (111.)  901. 

d.  RaiU*oads. 

Annotation  on  service  generally  by  railroads,  p.  290. 
Annotation  on  sleeping  car  service  of  railroads,  p.  290. 
Annotation  on  physical  connection  of  railroads,  p.  291. 

1.  Abandonment, 

23.  A  foreign  logging  and  sawmill  oompaiiy  doing  business  in  the 
state,  which  has  acquired  a  railroad,  is  not  discharged  from  operating 
it  as  a  common  carrier  by  the  fact  that  it  has  leased  it  to  a  8ub« 
ordinate  or  affiliated  corporation  controlled  by  the  same  stockholders. 
BrooksrScanlon  Co.  v.  Railroad  Commission  (La.)  1. 

24.  The  mere  fact  that  the  passenger  traffic  of  a  branch  line  taken 
by  itself  is  unprofitable  does  not  justify  a  railroad  company  in  dis- 
continuing it.    Re  Long  Island  R.  Co.   (N.  Y.)  276. 

2.  Passenger   train  service, 

'^  25.  It  is  the  policy  of  the  Louisiana  Commission  not  to  order  through 
trains  to  stop  at  small  stations,  where  this  would  interfere  with  con- 
nections with  transcontinental  trains.  Business  Men's  League  T.  Texas 
•^  T?,  R.  Co.  (La.)  688. 

*  3,  Station  facilities. 

{Immaterial  error  as  not  affecting  order  requiring  railroad  to  eonstruot 
station  facilities,  see  Appeal  and  REyicw»  7. 
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Annotation  on  station  facilities,  p.  291. 

26.  A  rftjlroad  company  cannpt  void  iU  statutory  duty  to  erect  suit- 
able depots  on  the  plea  of  expense.  Angelina  ft  N.  River  R.  Ck).  v.  Rail- 
road Commission  (Tex.)  464. 

27.  A  Commission  order  requiring  a  railroad  company  to  furnish  an 
agent  at  a  particular  station  may  be  lawful  and  reasonable,  notwith- 
standing the  statutes  do  not  in  express  terms  require  the  furnishing  of 
such  agents.  Angelina  &  N.  River  R.  Co.  v.  Railroad  Commission  (Tex.) 
464. 

28.  A  place  may  become  a  station  either  by  designation  by  a  railroad 
company  or  designation  by  statute,  or  by  being  established  as  a  siding  or 
stopping  place  to  receive  and  discharge  passengers  and  freight.  Rail- 
road Commission  v.  Pecos  &  N.  T.  R.  Co.  (Tex.)  328. 

29.  The  reasonableness  of  the  Commission's  order  requiring  the 
construction  of  depot  buildings,  sidings,  and  spur  tracks  depends  upon 
the  facts  of  the  particular  case.  Railroad  Commission  v.  Pecos  &,  K.  T. 
R.  Co.  (Tex.)  328. 

30.  In  passing  on  an  issue  whether  a  Commission  order  requiring 
the  erection  of  depot  buildings  and  track  facilities  is  unjust  and  un- 
reasonable, it  becomes  necessary  to  contrast  the  expense  with  the  incon- 
venience and  hardships  imposed  on  the  public  by  reason  of  the  absence 
of  such  facilities.  Railroad  Commission  v.  Pecos  &  N.  T.  R.  Co.  (Tex.) 
328. 

31.  On  the  issue  of  whether  a  Commission  order  requiring  the  es- 
tablishment of  station  and  track  facilities  is  reasonable,  evidence  as 
to  the  extent  of  shipments  made  by  persons  living  in  the  vicinity  is 
material.    Railroad  Commission  v.  Pecos  &  N.  T.  R.  Co.  (Tex.)  328. 

32.  On  the  issue  of  the  reasonableness  of  an  order  requiring  station 
and  track  facilities,  evidence  tending  to  show  an  enormous  increase  in 
business  at  the  nearest  station  is  material,  although  such  evidence  is 
remote.    Railroad  Commission  v.  Pecos  &  N.  T.  R.  O.  (Tex.)  328. 

33.  The  New  York  Public  Service  Commission,  Second  District,  will 
not  grant  the  petition  of  the  United  States  Railroad  Administration  for 
consent  to  the  discontinuance  of  the  services  of  an  agent  at  a  station 
upon  the  ground  that  the  salary  of  the  agent  has  exceeded  the  combined 
freight  and  passenger  revenue  of  the  office,  where  it  appears  that  war 
conditions  materially  cut  down  the  revenues  of  the  office,  and  the  ad- 
ministration had  voluntarily  increased  the  wages  of  the  agent  to  a 
point  beyond  the  reasonable  value  of  his  services.  Re  United  States 
R.  Administration   (N.  Y.)   666. 

34.  Crediting  the  actual  cash  turned  in  by  a  station  agent  as  repre- 
senting the  business  of  the  station,  and  then  allocating  that  business 
to  lines  by  length  of  haul,  does  not  give  a  correct  statement  of  the  busi- 
ness or  a  proper  measure  of  the  public  convenience  and  necessity  which 
the  station  meets.    Re  United  States  R.  Administration  (N.  Y.)  731. 

4.  Side  tracks, 

86.  In  determining  the  public  necessity  for  the  eonstruotion  of  a  side* 
trade,  the  plaoea  and  pdraons  intereatad,  the  volume  of  businesa  to  be 
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affected,  and  the  saving  of  time  to  the  shipper,  as'aifainst  the  eoet  and 
loss  to  the  carrier,  must  be  considered.  Winner  Mill.  €k).  v.  Oiicago  & 
N.  W.  R.  Go.  (S.  D.  )  885. 

5.  BiFoneh  line, 

36.  The  extent  to  which  passenger  tra£Sc  interferes  with  freight 
traffic  on  a  branch  line  cannot  be  inferred  merely  from  the  number  of 
cars  handled  and  the  number  of  yards  and  sidings.  Re  Long  Island  B. 
Co.  (N,  y.)  275. 

e.  Street  raUu?ay9, 

37.  Application  for  permission  to  discontinue  street  railway  branch 
service  during  winter  months  should  be  made  each  year,  rather  than  by 
single  application  for  general  authority.  Re  Portsmouth  Electric  R.  Co. 
(N.  H.)  266. 

38.  No  part  of  a  street  railway  should  be  permitted  to  be  abandoned 
nnless  it  is  conclusively  proved  that  the  public  is  unwilling  or  unable  to 
support  it.    Re  Portsmouth  Electric  R.  Co.   (N.  H.)  266. 

/.  Telephones. 

jr.  In  general* 

Annotation  on  service  of  telephone  companies,  p.  292. 

39.  A  telephone  company  cannot  impose  as  a  condition  of  extend- 
ing service,  the  purchase  of  stock  in  the  company,  the  construction  of 
the  line,  or  the  furnishing  of  equipment.  Hyde  v.  Vincent-Bethel 
Teleph.  Co.  (S.  D.)  655. 

40.  Under  the  laws  of  South  Dakota  it  is  the  duty  of  a  telephone  com- 
pany, regardless  of  its  form  of  organization,  to  conduct  its  business  in 
such  manner  and  under  such  rules  and  regulations  as  to  enable  the  en* 
tire  public  in  the  territory  served  to  be  furnished  service  required  with- 
out discrimination.     Hyde  v.  Vincent-Bethel  Teleph.  Co.    (S.  D.)   655. 

41.  Operators  of  a  telephone  company  were  required,  after  answering 
a  call  for  a  connection  and  ringing  the  party  required,  to  ascertain  by 
''listening  in^'  whether  the  party  answers,  and,  if  not,  whether  anything 
further  is  desired  by  the  calling  party.  Burkle  v.  Otterbein  Teleph. 
Co,  (Ind.)  574. 

42.  No  adequate  excuses  can  be  offered  for  the  careless  practice  of 
cutting  wires  by  repairmen  of  a  telephone  company  without  informing 
subscribers  that  the  company  found  it  necessary  to  discontinue  service 
temporarily.    Burkle  v.  Otterbein  Teleph.  Co.  (Ind.)  574. 

43.  Cutting  of  telephone  lines  by  the  company  results  in  a  change 
of  facilities  for  carrying  on  a  public  utility  business,  and  is  therefore 
unlawful  under  the  Illinois  Public  Utilities  Act,  if  done  without  giving 
thirty  days'  notice  to  the  Commission.  Adair  Teleph.  Co.  t.  New  Phil- 
adelphia Teleph.  Co.  (IlL)  961. 

44.  The  patron  of  a  telephone  company^  and  not  the  operator,  la  the 
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person  to  detwrmiiie  whether  a  call  it  of  aa  emergenejr  nature.    New 

Glarue  Cdmmercial  dub  ▼.  Mt.  Vernon  Teleph.  Go.  (Wis.)  070. 

9,  JBoBtenaion  of  service* 

45.  A  telephone  company  may  be  reasonably  required  to  extend  its 
line  slightly  more  than  half  a  mile  to  serve  an  additional  subscriber. 
Hyde  v.  Vincent-Bethel  Telephone  Co.  (S.  D.)  655. 

a.  Overloaded  linee. 

46.  A  telephone  company  cannot  refuse  to  serve  additional  sub- 
scribers on  the  ground  that  its  lines  are  overloaded.  Hyde  v.  Vincent* 
Bethel  Teleph.  Co.  (S.  D.)  656. 

47.  Satisfactory  service  cannot  be  furnished  on  lines  having  as  many 
as  fourteen  subscribers,  and  the  number  should  be  reduced  to  a  maxi« 
mum  of  10.    Burkle  v.  Otterbein  Teleph.  Co.  (Ind.)  574. 

4.  Private  lines. 

48.  A  telephone  company  operating  only  party  line  servioe  was  re- 
quired to  provide  a  rate  for  private  line  service,  where  the  evidence 
showed  that  at  least  one  subscriber  desired  such  service  and  was  wiUp 
ing  to  pay  for  it.    Burkle  v.  Otterbein  Teleph.  Co.  (Ind.)  574. 

5.  ToU  oervUMn 

Discussion  as  to  liability  of  originating  company  for  delay  in  for- 
warding telephone  toll  messages,  p.  578. 

49.  The  practice  of  routing  telephone  toll  business  and  toll  messages 
between  exchanges  over  rural  party  lines  is  clearly  irregular,  it  being 
proper  that  such  business  should  be  transacted  over  toll  equipment. 
Groton  y.  Groton-Femey  Mut.  Teleph.  Co.  (S.  D.)  894. 

50.  A  telephone  company  was  ordered  to  promulgate  and  enforce 
definite  instructions  which  would  eliminate  altogether  the  complaint 
that  the  company  was  negligent  in  making  reports  to  its  subscribera 
with  respect  to  toll  calls.    Burkle  v.  Otterbein  Teleph.  Co.  (Ind.)  574. 

g.  Water. 

1.  In  general. 

Annotation  on  service  of  water  company,  p.  293. 
Table  showing  average  price  per  thousand  gallons  of  water  sold, 
and  average  price  per  thousand  gallons  pumped,  p.  618. 

51.  The  California  Commission  directed  a  water  company  to  make 
service  connections  with  an  applicant,  although  its  supply  was  limited 
and  no  additional  supply  could  be  obtained,  where  it  appeared  that,  if 
the  utility  took  proper  steps  to  prevent  waste,  it  could  supply  the  ap- 
plicant without  working  any  Jiar4|.vin  upon  the  present  consumers. 
Joynerv.  Gaffey  (Cal.)  357.  ^'^  *^ 

62.  A  municipality  owning  a  i^^  ^AteW  should  not\)e  compeUed  to 
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extend  service  to  an  inhabitant  whose  property  is  located  more  tlian  a 

mile  from  its  difitribiiting  lines  and  at  an  elevation  of  more  than  200 

feet  above  any  of  its  reservoirs,  especially  where  a  private  company, 

able  to  render  adequate  serviee,  jCKvne  a  distributing  system  with  a  line 

in  a  street  abutting  the  applicant's  property.    Marr  v.  Glepdalp  (Gal.} 

679. 

2.  Purity. 

63.  A  water  company  may  supplement  its  supply  where  necessary,  by 
talcing  water,  from  a  river  subject  to  contamination,  if  such  water  is 
properly  chlorinated.    Thombs  vl  Brown ville  &  W,  Water  Co.  (Me.)  259. 

flERVICE  CHARGE. 

Separate  minimum  charge  for  each  gas  meter,  see  Rates,  27. 
For  heating  to  be  apportioned  on  basis  of  radiation,  see  Rates,  42. 
For  steam  heating,  see  Rates,  43. 

SERVICE  CONNECTIONS. 

•  rgee  MenERa  and  SsBvioft  Connections. 

SHIPFERS. 

SeeCcasrsUMEBS  AND  Patbons. 

Volume  of  business  and  benefit  to  shipper  as  well  as  cost  to  railroad 

to  be  considered  in  determining  necessity  for  sidetradc,  see 

SEnviGE,  35. 

SHORT   HOUR    USERS. 

Electric  rates  for  short-hour  users,  see  Rates,  S3,  34. 

SIDE  TRACKS. 

Order  requiring  railroad  company  to  extend  sidetracks  as  denial  of 
due  process  under  Federal  constitution,  see  Constitutional 
Law,  1. 

Director  General  as  party  to  proceedings  to  compel  railroad  under 
Federal  control  to  construct  sidetrack,  see  Pasties,  1. 

Reasonableness  of  Commission's  order  requiring  construction  of  de- 
pot buildings,  sidings,  and  spur  tracks,  see  Service,  29-32. 

Volume  of  business  and  benefit  to  shipper  as  well  as  cost  to  railroad 
to  be  considered  in  determining  necessity  for  sidetrack,  see 
Sebvige,  35. 

Special  issue  as  to  reasonableness  of  Commission  order  requiring 
construction  of  depot  building,  sidings^  and  spur  tracks^  as  not 
reversible  error,  see  Tkial,  2. 

SINKING  FUND. 

Money  held  in  sinking  fund  not  to  be  considered  as  part  of  working 
capital,  see  Valuation,  40. 

SliEEPING  CA^S. 

Annotation  on  sleeping  car  service  of  railroads,  p.  200. 
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I11JU17  from,  on  ehange  of  grade  of  railroad,  see  Daicaoes,  4. 

SOUTH  DAKOTA. 

Power  of  Commission  to  require  consolidation  of  telephone  com- 
panies, see  Consolidation,  Mebger,  and  Sale,  3. 

Validity  under  South  Dakota  statute  of  levying  assessment  against 
stockholders  while  charging  other  subscribers  annual  rate,  see 

DiSGBIMINATION,   3. 

Mutual  telephone  company  as  a  public  utility,  see  Pxtblio  Utdl- 

ITIES,  3. 
Statutory  duty  of  telephone  company  to  render  service,  see  Sebvice, 

40. 

SPECIFIC  PERFOBMAHCS. 

Right  of  telephone  company  under  Michigan  statute  to  sue  in  court 
of  equity  for  specific  performance  of  contract  for  physical  con- 
nection of  systems  after  Commission  has  obtained  jurisdiction, 
see  Sebvice,  4. 

SPUR  TRACKS. 

Beaaonablenefls  of  Commission's  order  requiring  construction  of 
depot  buildings,  sidings,  and  spur  tracks,  see  Sbeviok,  20-32. 

Special  issue  as  to  reasonableness  of  Commission  order  requiring 
construction  of  depot  building,  sidings,  and  spur  tracks,  as  not 
rorersible  exTor^  see  Tbial,  2. 

STANDARDS. 

Of  wages,  see  Retubn,  14. 

Power  of  Commission  under  New  Jersey  statute  to  require  utilities 

and  municipal  plants  to  maintain  standards  of  service,  see 

Bebvioe,  6. 

STANQ-BT  SERVICE. 

Cost  of  operating  steam  plant  to  be  charged  to  operation*  although 
only  used  as  a  stand-by  plants  see  Retubn,  3. 

STATE. 

Effect  of  state  license  to  operate  automobiles,  see  AvTOUcmsMB,  2. 

STATE  COURTS. 

See  <:k>UBTS. 

STATIOHS  AKD  STOPS. 

Immaterial  error  as  not  affecting  order  requiring  railroad  to  con- 
struct station  facilities,  see  Apfkal  and  Review,  7. 

Propriety  of  charge  to  jury  as  to  duty  of  railroad  couched  in  the 
language  of  the  statute,  a^  Xr?^^  ^^^  Review*  9.^ 
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BeasonableneBB  of  Commission  order  requiring  ereclkMi  of  depot  not 
in  issue  where  order  merely  requires  railroad  to  perform  duty, 
see  Orders,  1. 

Authority  to  abandon  branch  line  of  railroad  not  implied  from  pow- 
er to  authorize  abandonment  of  station,  see  Sebvicb,  8. 

Railroads  not  required  to  stop  through  trains  at  small  stations,  see 
Sebvioe,  25. 

Service  on  railroads,  see  Service,  26-34. 

Reasonableness  of  Commission's  order  requiring  construction  of 
depot  buildings,  sidings,  and  spur  tracks,  see  Service,  29-32. 

Refusal  of  New  York  Commission  to  grant  request  of  the  United 
States  Railroad  Administration  to  discontinue  agency  stati<m 
because  of  expense  where  wages  have  been  voluntarily  and  un- 
reasonably increased,  see  Service,  33. 

Apportionment  of  revenues  and  expenses  to  show  convenience  and 
necessity  of  railroad  station,  see  Service,  34. 

Special  issue  as  to  reasonableness  of  Commission  order  requiring 
construction  of  depot  building,  sidings,  and  spur  tracks^  as 
not  reversible  error,  see  Trial,  2. 

BTATUTES. 

Nature  of  review  contemplated  by  California  statute,  see  Avfbal 
AHo  Review,  1. 

Review  of  Commission  orders  under  Nebraska  statute,  see  Appeal 
AND  Review,  3. 

Right  of  holder  of  state  or  town  Ueense  to  operate  automobiles,  in 
violation  of  Utah  Public  Utilities  Act,  see  Automobiles,  2. 

Construction  of  Utah  statute  relative  to  obtaining  certifleate  at 
public  convenience  for  operation  of  automobile  stage  line,  see 
Automobiles,  3. 

Rights  of  operator  of  hack  or  taxicab  business  under  Utah  stat- 
ute, see  Automobiles,  6. 

Evidence  of  operation  under  local  consent  under  New  York  statute 
so  as  to  authorise  continued  operation  without  procuring  con- 
sent of  Commission,  see  CEBTiFiCATEfl  of  CoNVEifiENCE  and 
Neoessitt,  2. 

Limitation  of  time  under  Illinois  statute  for  commencement  of  con« 
struction  under  certificate  of  convenience,  see  Certificates  of 
Convenienob  and  Necessitt,  4,  6. 

Field  of  operation  in  certificate  of  incorporation  filed  under  New 
York  Transportation  Corporations  Law,  see  Certificates  of 
Incorporation,  1,  3. 

Amendment  to  certificate  of  incorporation  under  New  Yofk  Stock 
Corporations  Law,  as  made  pursuant  to  General  Corporations 
Law,  see  Certificates  of  Incorporation,  2. 

Review  of  Commission  orders  by  certiorari  under  Michigan  statute, 
see  Certiorari,  1. 

Power  of  Commission  under  Missouri  statute  to  prevent  duplication 
of  service  by  telephone  company  organised  prior  to  enactment 
of  Public  Service  Commission  Law,  see  Commibskhts,  5. 
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Power  of  Commisaion  to  determine  validity  of  Btatutee^  see  Con- 
1CI88I0NB,  8. 

Power  of  state  ComiiiisBioii  to  make  physical  valuation  of  railroad 
as  limited  by  Federal  statute  giving  eueh  power  to  Interstate 
Gommeree  Oemmissiony  see  CoimiBSioifs,  12. 

Taleph<»ie  as  embraced  within  laws  forbidding  consolidation  of 
ecMupeting  telegraph  lines,  see  CovrsouDATioir,  Mkbqeb,  akd 
Sale,  1. 

Validity  of  Michigan  statute  with  reference  to  regulation  of  serv- 
ice, see  CoNSTrrumnrAL  Law,  16. 

Validity  of  Florida  statute  empowering  Commission  to  requins  re- 
funding of  excessive  charges,  see  CoNsmnrnoirAii  Law,  17. 

PcBDiylvaaia  statute  as  not  empowering  Commission  to  authorise 
construction  of  new  hi|^way  and  overhead  crossing  to  afford 
access  to  school,  see  Cbobsings,  4. 

Validity  under  South  Dakota  statute  of  levying  assessment 
against  stockholders  while  charging  other  subscribers  asnual 
rate,  see  Discumination,  8. 

Contract  for  exchange  of  water  power  for  electric  power  as  dis- 
criminatory under  Illinois  statute,  see  Dibobihination,  14. 

Qlving  of  mispunched  and  nonusable  transfer  as  violating  New 
York  statute  imposing  penalty  for  failure  of  street  railway  to 
g|ve  transfers,  see  Fines  and  Pbkaltibb,  2. 

Power  of  Commission  under  Massachusetts  statute  with  twpiet  to 
approval  of  contract  for  purchase  of  gas  by  Boston  Consol- 
idated Gas  Company,  see  Inteboosfobatb  Relationb,  1. 

Municipal  plant  to  secure  certificate  of  convenience  uniter  Colo- 
rado statute,  see  Municipal  Plantb,  1. 

ITew  Jersey  statute  as  not  forbidding  inhabitants  of  one  city  from 
obtaining  water  from  another  city,  see  Mitnigipal  Plants,  2. 

Reasonableness  of  CommisBion  order  requiring  erection  of  depot  not 
in  issue  where  order  merely  requires  railroad  to  perform  duty 
under  Texas  statutes,  see  Ordcbb,  1. 

Right  of  single  corporation  to  make  complaint  against  municipal 
plant  under  Missouri  statute,  see  Pabties,'5. 

Mutual  water  company  as  public  utility  under  California  statute, 
see  PuBUO  Utiutieb,  2. 

Municipal  plant  as  public  utility  under  Colorado  statute,  see  Pu9* 
uo  Utilities,  4. 

Automobiles  operated  for  hire  as  public  utility  under  Utah  stat- 
ute, see  PuBUO  Utiutieb,  7. 

Deflniiaon  of  yard  limits  within  meaning  of  Wisconsin  statute,  see 
Railroads,  1. 

Applicability  of  Full  Crew  Act  to  branch  line  of  railroad,  see 
Railroads,  3. 

Amendment  of  rate  schedules  U]id%r  Illinois  statute,  see  Ratgb,  4* 

Power  of  gas  companies  under  I^^o  statute  to  remove  prepayment 
meters  without  oonmt  of  t^  r^oipH^*^^*  *^  Ratuh  7. 
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Power  of  GommiBsioii  under  Ohio  statute  to  fix  readiness-to-senre 
charge,  notwithstanding  municipal  contract  rate,  see  Rates,  13. 

Necessity  under  New  Jersey^  statute  of  approval  of  newly  estab- 
lished rate,  see  Rates,  14. 

Power  of  municipalities  under  Virginia  Constitution  and  statutes 
to  make  binding  franchise  contract  as  to  rates,  see  Raxes,  15. 
.  Illegality  of  contract  surcharge  to  rates  under  Missouri  statute,  see 
Rates,  30. 

Power  of  Commission  under  Michigan  statute  to  authM'ixe  securities 
for  proper  expenditures  already  maite,  see  Seoubitt  Issmcs,  2. 

Bestricted  right  of  utility  under  Indiana  statute  to  issue  bands,  see 
Secusitt  Issues,  3. 

Bight  of  utility  under  California  statute  to  nort^Ms  pamuity  or 
issue  note  to  pay  operating  expenses,  see  Scgubitt  Issues,  5. 

Relationship  of  stock,  bonds,  and  value  of  property  required  under 
Indiana  statute,  see  Secubitt  Issues,  8. 
,.  Right  of  telephone  company  under  Michigan  statute  to  sue  in  court 
of  equity  for  specific  performance  of  contract  for  physical  con- 
nection of  systems  after  Commission  has  obtained  jurisdiction, 
see  Service,  4. 

Fewer  of  Commission  under  New  Jersey  statute  to  require  utilities 
..    .         and  munioipal  plants  to  maintain  standards  of  service^  see 
Service,  6. 
.    Original  jurisdiction  of  munieipality  over  extensions  of  serviee  un- 
der Indiana  statute,  see  Sbbvsoib,  7* 

Power  of  Commission  under  Missouri  statute  to  require  physical 
connection  of  telephone  lines  under  Federal  eontrol,  see  fi^v- 
IGB,  10. 

Duty  of  railroad  under  Texas  statute  to  maintain  suitable  depots, 
see  Service,  26. 

Reasonableness  of  Commission  order  requiring  maintenance  of  agent 
at  station  although  not  required  by  Texas  statute,  see  Seevigb, 
27. 

Ihity  of  telephone  company  to  render  service  under  South  Dakota 
statute,  see  Service,  40. 

Cutting  of  telephone  lines  as  change  of  facilities  under  Illinois  stat- 
ute, see  Service,  43. 

Grading  and  paving  of  public  street  as  public  improvement  within 
provision  of  statute  providing  that  selectmen  shall  not  order 
relocation  of  tracks  except  for  purposes  of  public  improvement^ 
see  Street  Railways,  2. 

Wisconsin  Commission  not  bound  by  value  of  property  fixed  in 
judgment  of  the  court  prior  to  statute  creating  the  Commis- 
sion, see  Valuation,  2. 

Discussion  of  general  rules  for  the  construction  of  statute,  p.  S74. 

8t£am;  ■■   • 

' "  Valuation  of  steam  generating  plant  rendered  obsolescent  by  con- 
struction of  transmissible  ffefe,Sefe  Valuation,  82. 
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BTEAMr-continued. 

Saving  frrer  Bteam  m  netiibd  of  valuing  water  righte,  sm  Yal- 
tJAisioi*,  52. 

STEAM  H£ATUf  G. 

SeeHEATliTG. 

STEAM    PUkNT. 

Cost  of  operating  steam  plant  to  be  charged  to  operation  although 

only  used  as  a  stand-by  plant,  see  Retubn,  3. 
Amount  of  annual  depreciation  as  allowance  for  amortization  of 

obsolete  steam  plant  chargeable  to  operation,  see  Retubk,  4. 

STOCK. 

Utility  not  entitled  to  return  on  capital  stock  but  on  fair  value,  see 
Retubn,  1. 

Issuance  of,  see  Secubitt  Issues. 

Kelationship  of  stock,  bonds,  and  value  of  property  required  under 
Indiana  statute,  see  Security  Issues,  8. 

Telephone  company  not  to  require  purchase  of  stock  before  ex- 
tension of  service,  see  Service,  39. 

Outstanding  stock  as  element  to  be  considered  in  fixing  value  for 
rate  making,  see  Valuation,  6.  * 

Outstanding  stock  as  evidence  of  fair  value,  see  Valuation,  7. 

Market  value  of  securities  as  fair  value  for  rate' making,  see  Vait 

UATXON,  8. 

STOCK  COBPORATIOH  liAW. 

See  Statutes. 

STOCKHOIiDERS. 

Eight  of  stockholders  to  question  right  of  railroad  to  guarantee 
bonds  of  another  company,  see  Certiobasi,  2. 

Validity  under  South  Dakota  statute  of  levying  asseeement 
against  stockholders  while  charging  other  subscribers  annual 
rate,  see  Discbiicination,  3. 

Logging  company  having  acquired  railroad  not  discharged  from 
duty  to  operate  it  because  of  leasing  it  to  subsidiary  company 
controlled  by  same  stockholders,  see  Sebvioe,  23. 

Annotation  on  special  rates  to  stockholders  as  discriminatory,  p. 

STBEET  RAXI.WAYS. 

Power  of  Connecticut  Commission  over  order  of  selectmen  requir- 
ing relocation  of  streets  railway  as  public  improvement,  see 

COMlCISSiONS,  5. 

What  constitutes  "one-city  utility"  depriving  Kansaa  Commission 
of  jurisdiction,  see  CoMHig^oi^B*  ^^* 
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STREET  RAILWAYS— oonttfMieil. 

Power  of  Ma8B»chua«ttfi  ComiiiiQaiaii  to  deUraune  whttker  eott  of 

repairs  of  bridge  over  railroad  shall  be  bome  by  munidpalily 

or  street  railway  using  bridge,  see  CrossinoSi  2. 
Rate  of  depreciation  of,  see  Depreciation,  9. 
Ten  cent  cash  fare  where  four  tickets  are  sold  for  25  oenta  as  dis- 
criminatory, see  Discrimination,  8. 
Abandonment  of  extreme  portion  of  street  railway  system,  see  Dxb« 

crimination,  12. 
Electric  railway  required  to  bond  its  rails  to  prevent  electrolysis 

of  gas  mains,  see  Electricity,  1. 
Qiving  of  mispunched  and  nonusable  transfer  as  violating  New 

York  statute  imposing  penalty  for  failure  of  street  railway 

to  give  transfers,  see  Fines  and  Penalties,  2. 
See  also  Intercrban  Railways. 
Service  of  electricity  by  street  railways  in  territory  occupied  by 

electric  company,  see  Monopoly  and  Competition,  1. 
C!ompetition  between  street  railways  and  jitneys,  see  Monopoly  and 

Competition,  11. 
Power  of  legislature  to  change  street  railway  franchise  rates,  see 

Rates,  3. 
Power  of  Commission  to  fix  intrastate  rates  of  interstate  street 

railway,  see  Rates,  8. 
Municipal  contract  as  limiting  street  railway  rates,  aee  Raxss,  19. 
Zpne  system  on,  see  Rates,  51. 
Injunction  forbidding  Commission  to  take  any  action  with  respect 

to  rates  as  preventing  consideration  of  petition  for  transfers, 

see  Rates,  52. 
Taxes  on  park  operated  in  connection  with  street  railway  not 

chargeable  to  operation,  see  RETimN,  5. 
Revenues  and  expenses  of  park  operated  in  cosnectioii  witk  rail- 
way not  included  in  railway  revenues  and  expenses,  see  R]^ 

TURN,  16. 
iintire  street  railway  system  to  be  treated  as  a  whole,  see  Rktdrn, 

30. 
Unprofitable  branch  of  line  to  be  operated  where  return  as  a  whole 

is  reasonable,  see  Rktubn,  31. 
Emergency  relief  to  street  railwsiy  not  delayed  becausa  it  is  in 

hands  of  receivers,  see  Return,  82. 
Street  railways  not  to  recoup  war  losses  during  reconstruction 

period,  see  Return,  37. 
Reasonableness  of  return  of  street  railway  company,  see  Rktobn, 

41,  42. 
Jurisdiction  of  Commission  to  authorize  street  railway  company  to 

operate  one-man  cars,  see  Service,  6. 
Abandonment  of  branch  line  service  during  winter,  see  Scbvxob,  37. 
Street  railway  service  not  to  be  abandoned  without  evidence  that 

public  will  not  support  it,  see  Servioe,  38. 
Consideration  of  cost  of  special  paving,  see  Valuation^  18. 
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STREET  RAILWAYS— oonttnuecf. 

Consideration  of  foTfeiture  to  city  for  failure  to  eonstmet  intenir* 
ban  line,  see  Valuation,  21. 

Valuation  of  Burplue  land  owned  by  street  railway  company,  see 
Valuation,  30. 

Allowance  for  working  capital  of  street  railway  company,  see  Val- 
uation, 41,  42. 

Annotation  on  street  railway  rates,  p.  629. 

Discussion  of  New  Hampshire  statutes  for  relief  of  street  railways, 
p.  273. 

1.  An  order  of  the  selectmen  of  a  town  requiring  the  relocation  of 
the  tracks  of  a  street  railway  company  should  not  be  set  aside  on  ap* 
peal  to  the  Commission,  because  of  the  cost  of  sadi  relocation  or  the 
impoverished  financial  condition  of  the  company.  Re  Connecticut  Co. 
(Conn.)   107. 

2.  The  widening,  grading,  and  paving  of  a  public  street  is  a  public 
improvement  within  the  meaning  of  a  statute  providing  that  no  order 
of  the  selectmen  of  a  town  for  the  relocation  of  the  tracks  of  a  street 
railway  shall  be  made  except  for  the  purpose  of  publia  improvement  Re 
Connecticut  Co.  (Conn.)  107. 

STREETS. 

See  Hiohwats  and  Streets. 

8TBEET  SPRIKKLING. 

Rates  for  water  for  street  sprinkling,  see  Ratss,  57. 

SUBSCRIBERS. 

Generally,  see  Conbumebs  and  Fatbons. 

SUBSIDIARY  OOMFANT. 

Logging  company  having  acquired  railroad  not  discharged  from 
duty  to  operate  it  because  of  leasing  it  to  subsidiary  company 
controlled  by  same  stockholders,  see  Seevioe,  23. 

SUBURBAH  SERVIOE. 

Entire  street  railway  system  to  be  treated  as  a  whole^  see  Rb« 

TTTBN,  80. 

SUTFIOnBNOT, 

Of  pleading,  see  Pleading. 


Flat  rates  for  electricity  for  summer  eonsumers,  see  Rates,  32. 

SUHDAT. 

Sunday  express  ^iek-np  and  delivery  service,  see  Sbkvioi,  21. 

SUPERIHTEHDEHCE. 

Consideration  of  superintendent^  expenses  in  valuation  proceeding, 
see  Valuation,  23. 
P.U.R.1019E.  y 
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8UPPUE8. 

See  Mateuals  ai«d  Supplies. 

SUPREME   COURT. 

See  Ck)UBTS. 

SURCHARGE. 

Illegality  of  contract  surcharge  to  rates  under  Missouri  statute, 
see  Rates,  30. 

SURPLUS. 

Aocounting  for  abandoned  property,  see  Acoountiitg,  4. 

SWITCHIH6    SERVICE. 

Apportionment  of  telephone  switching  charges,  see  AppoBXiomcENT, 

2,3. 
Absorption  of  some  switching  charges  as  discriminatory,  see  Dis- 

OBIMINATZON,    7. 

Unauthorized  increase  in  switching  rates  of  another  company  as 
ground  for  increase  in  rates  of  rural  telephone  company  operat- 
ing no  exchange,  see  Rates,  17. 

Requiring  telephone  company  to  render  service  at  a  loss  as  consti- 
tuting confiscation  prohibited  by  Federal  and  state  Constitu- 
tion, see  Return,  50. 

TARIFF. 

See  Rates. 

TAXES  AND  TAXATION. 

Taxes   on   park  operated  in  connection  with   street  railway  not 

chargeable  to  operation,  see  Return,  6. 
Federal  income  tax  not  chargeable  to  operation,  see  Return,  8,  9. 
Bond  interest  of  municipal  plant  to  be  provided  for  by  taxation,  see 

Return,  12. 
Taxation  value  as  measure  of  fair  value,  see  Valuation,  0. 
Consideration  of  taxes  as  an  overhead  expense,  see  Valuation,  23. 

TAXICABS. 

Establishment  of  automobile  stage  service  where  existing  taxlcab 

and  livery  service  is  adequate,  see  Automobiubs,  1. 
Rights  of  taxicab  driver  under  Utah  statute,  see  Automobilsb^  6. 

TEI.EORAPHS. 

-Telephone  as  embraced  within  laws  forbidding  Consolidation  of  com- 
peting telegraph  lines,  see  Consolidation,  Mcrgis,  and  Sale, 
1. 

Postmaster  Qeneral  rather  than  his  agent  as  proper  plurty  in  in- 
junction action  against  collection  of  telephone  rates,  see  Par- 
ties, 2-4. 

Annotation  on  telegraph  rates,  p.  630.    /  .     - 
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TEIfEPHONES. 

Apportionment  of  telephone  switching  charges,  see  Affobtion- 
•     MENT,  2,  3. 

Power  of  Commission  imder  Missouri  statute  to  prevent  duplication 
of  seryioe  by  telephone  company  organized  prior  to  enactment 
of  Public  Service  Commission  Law,  see  Commissions,  5. 

Telephone  as  embraced  within  laws  forbidding  consolidation  of 
competing  telegraph  lines,  see  Consolidation,  Mebger,  and 
Sale,  1. 

Order  requiring  physical  connection  of  telephones  as  denial  of  due 
process;  see  Constitutional  Law,  2. 

Rate  of  depreciation  of  telephone  plant,  see  Depbeoiation,  10. 

Validity  under  South  Dakota  statute  of  levying  assessment  against 
Btockfaolders  while  charging  other  subscribers  annual  rate,  see 
Discrimination,  3. 

Rental  charges  to  be  allowed  subscribers  owning  their  own  instru- 
ments, see  Discrimination,  4. 

Lower  rate  for  telephone  where  Bubscribers  have  more  than  one,  as 
discriminatory,  see  Discrimination,  0. 

Service  between  cities  not  to  be  considered  as  exchange  service,  see 
Discrimination,  10. 

Benefit  of  single  utility  in  field,  see  Mokopolt  Ain>  OoMPfenriON,  2. 

Postmaster  General  rather  than  his  agent  as  proper  party  in  in* 
junction  action  against  collection  of  telephone  rates,  see  Pab- 
TIEfl,  2-4. 

Telephone  company  under  Federal  control  not  proper  party  in  suit 
to  enjoin  rates  established  by  Postmaster  General,  see  Parties, 
4. 

Penalty  for  failure  to  make  prompt  payment,  see  Payment,  2. 

Mutual  telephone  company  as  public  utility,  see  Purlic  Utilities, 
3. 

Power  of  Commission  over  rates  as  limited  by  Federal  control  of 
utility,  see  Rates,  11. 

Unauthorized  increase  in  switching  rates  of  another  company  as 
ground  for  increase  in  rates  for  rural  telephone  company  oper- 
ating -no  exchange,  see  Rates,  17. 

Rental  charge  for  incidental  telephone  service,  see  Rates,  53. 

Vacation  charges  for,  see  Rates,  64. 

Zone  system  of  rates,  see  Rates,  55. 

Reasonableness  of  return  of  telephone  company,  see  Rbtubn,  43-45. 

Requiring  telephone  company-  to  render  service  at  a  loss  as  consti- 
tuting confiscation  prohibited  by  Federal  and  state  Constitu- 
tion, see  Return,  50. 

B^t  of  telephone  company  under  Michigan  statute  to  sue  in  court 
of  equity  for  specific  performance  of  contract  for  physical  con- 
nection of  systems  after  Commission  has  obtained  jurisdiction, 
see  Service,  4, 

Power  of  Commission  under  Missouri  statute  to  require  physical 
connection  of  telephone  line^  uD^^^  Federal  control,  see  Service, 
10. 
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TELEPHONES— oontifMied. 

Telephone  service  generally,  see  Bebtice,  39-50. 

Cutting  of  telephone  lines  as  change  of  facilities  tmder  nUnoifl  stai« 

ute,  see  Sebvice,  43. 
Number  of  telephone  subscribers  on  line,  see  Sbbyioe,  46,  47. 
Telephone  company  operating  only  party  line  service  required  to 

provide  rate  for  private  line  service,  see  Service,  48. 

Annotation  on  apportionment  in  case  of  telephone  companies,  p. 
130. 

Annotation  on  valuation  of  telephcns  plant,  p.  222. 

Annotation  on  service  for  telephoaa  rates,  p.  292. 

Annotation  on  telephone  rates,  p.  tfM. 

Control  of  Miehigau  Commission  ov«r-ielephone  compames  as  com- 
mon carriers,  p.  46. 

TENKESSEE. 

Power  of  Commission  to  change  franchise  rates,  see  CoifSTimxoir- 
AL  Law,  13. 

TEXAS. 

Beasonableneas  of  Commissioa  order  requiring  erection  of  depot 
not  in  issue  where  order  merely  required  railroad  to  perform 
duty,  see  Obdebs,  1. 

Legalizing  unauthorized  abandonment  of  railroad  by  Texas  legisla- 
ture, «ee  Railboads,  4. 

Reasonableness  of  Conunission  ordisr  requiring  maintenance  of  agent 
at  station  although  not  required  by  Texas  statute,  see  Sesvice, 
'     27. 

THROUGH   ROUTES  AND   JOINT   RATES. 

On  railroads,  see  Rates,  49,  50, 

THROUGH  TRAIN. 

Railroads  not  required  to  stop  through  trains  at  small  BiationSy  tee 
Sebvice,  26. 

TICKETS  AND  TICKET  BOOKS. 

Cash  street  railway  fares  of  10  cents  as  discriminatory  wher*  four 
tickets  are  sold  for  25  cents,  see  Disobocinaiion,  8. 

TIME. 

Limitation  of  time  under  Illhiois  statute  for  commencemeBt  4f  oon- 
structioB  under  co'tiApAe  of  convenience,  see  CsBcnnaMSi  oar 

CONVXNIBNOE  AND  NeG^BBITT,  4,  5. 

TOIX  SERVICE. 

Telephone  toll  service,  see  Ssbviob,  49,  60. 

TOOLS. 

Consideration  of  tools  for  construction  gangs,  see  VALUATlDir,  19. 
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TOBOIITO9  HAMIIiTON^  *  BUFFALO  BJkXLWAY  OOMPAVY, 

Diflcuwion  ol  e¥id«noe  held  aol  to  ahow  that  the  guarantee  of  cer- 
tain bonds  of  the  Toronto^  Hamilton  A;  Buffalo  Railway  Coonpany  fay 
the  Michigan  Central  Railway  Company  and  the  New  York  Central 
Railway  Company  would  be  ultra  viree»  p.  27* 

TOWNS. 

Effect  of  town  license  to  operate  automobiles,  see  Automobiles,  2. 

Town  and  outside  consumers  not  to  be  segregated  in  proceeding  to 

determine  reasonableness  of  water  rates,  see  Retubn,  27. 

1BA0K8. 

See  RAiutOADfl;  Stbxet  Railwatb, 

TBAOXION  OOMPAinr. 

See  INTEBUBBAN  RAILWAYS;   SXBEBV  RAILWAYS. 

TRAINS. 

Restoration  of  passenger  train  although  operated  at  a  loss,  where 

whole  return  is  reasonable,  see  Return,  28. 
Railroads  not  required  to  stop  through  trains  at  small  statioas,  see 

Sebvice,  25. 

TRANSFERS. 

Giving  of  mispunched  and  nonusable  transfer  as  violating  New 
York  statute  imposing  penalty  for  failure  of  street  railway 
to  give  transfers,  see  Fines  and  Penalties,  2. 

Injunction  forbidding  Commission  to  take  any  action  with  respect 
to  rates  as  preventing  consideration  of  petition  for  transfers) 
see  Rates,  62. 

TRANSMISSION  UNE. 

Generally,  see  Wibks  aUd  Cables. 

TRANSPORTATION  OORPORATZCmS  JJLW* 

See  Statutes. 

TRIAIn 

Tenue  of  suit  against  Postmaster  General,  see  Ikjunotiok,  2. 

1.  Failure  of  a  trisi  court  to  present  issues  in  a  special  charge 
is  nst  erraseenH  where  clearly  and  succinctly  given  in  the  general  charge. 
Angelina  ft  N.  River  R.  Co.  v.  Railroad  Commission  (Tex.)  464. 

2.  A  special  issue  as  to  the  reasonableness  of  a  Commission  order 
requiring  the  construction  of  a  depot  building,  sidings,  and  spur  tracks 
is  not  objectionable  on  the  theory  that  it  should  have  been  confined 
to  the  depot  building  alone.  Railroad  Commission  v.  Peoos  &  N.  T. 
R.  Co.  (Tex.)  328. 

3.  A  requested  addition  to  a  special  issue  of  whether  a  railroad 
had  designated  depot  grounds  at  a  specified  point,  that  a  designation 
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TRIAL— conlttHied. 

once  made  cannot  afterwards  be  ehaagied  by  tbe  railroad,  la  properly  r»- 

lused.    Railroad  GommisBion  v.  Pecoe  A  N.  T.  R.  Co.  (Tex.)  328. 

imDUTRIBUTED  EXPENSES. 

Apportionment  of,  see  Appobtiokment,  9. 

UmXED  STATES  OONSTITUTIOK. 

See  Fkderal  CJonbtitution. 

VKITED  STATES  RAILROAD  ADMIKISTRATION. 

Refusal  of  New  York  Commission  to  grant  request  of  tbe  United 
States  Railroad  Administration  to  discontinue  agency  station 
because  of  expense  where  wages  have  been  Toluntarily  and  on* 
reasonably  increased,  see  Sbbyigb,  33. 

UNIT  PRICES. 

Ascertainment  of,  see  VALUATioir,  14. 

UNUSED  PROPERTY. 

Consideration  of,  in  valuation  proceeding,  see'  VALUATioir,  29-32. 

USE. 

As  basis  of  apportioning  expenses  of  rural  telephone  switching,  see 
Appobtionhsjnt,  3. 

UTAH. 

Right  of  holder  of  state  or  town  license  to  cerate  automobiles.  In 
violation  of  Utah  Public  Utilities  Act,  see  Automobiles,  2. 

Construction  of  Utah  statute  relative  to  obtaining  certifleate  of  pub- 
lic convenience  for  operation  of  automobile  stage  line,  see  Au- 
tomobiles, 3. 

Rights  of  operator  of  hack  or  taxieab^vslneatf  wider  Utali  sMote, 
see  Automobiles,  6. 

Automobiles  operated  for  hire  as  public  utility  under  Utah  statute, 
see  Public  Utilities,  7. 

Bond  interest  of  municipal  plant  to  be  provide  f or  liy  tazatioo,  see 
Rbtubn,  12. 

Exclusive  jurisdiction  of  Utah  Commisaioa  over  pubUo  aiilitui^  pw 
190. 

UTIUTIES. 

See  Public  Utiuties. 

VACATIOH. 

Vacation  charges  for  telephone  service^  see  RAzn^  54, 
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VAIfUATION. 

/.  In  general,  1. 
II.  Jurisdiction,  powers,  and  duties  of  Oonttnission,  2» 

III,  Ascertaitktnent^of  value  or  cost,  9^14k, 

a.  Of  value  for  rate  maTeing,  3^13. 

1.  In  general,  3*^6, 

2,  Amount  of  securities  issued,  7. 

5.  Value  of  securities  as  measure,  S* 
4,  Taxation  value  as  measure,  9, 

6,  Sale  price  as  measure,  10,  11, 

6,  Booh  value  as  measure,  12, 

7.  Comparison  with  values  of  other  plants,  13m 
t.  Unit  prices,   14, 

IV,  Consideration'  of  accrued  depredation,    lS^17m 
F.  Items  and  expenses  chargeable  to  capital,  18^21^ 

VI,  Nonphysioal  elements  affecting  value,  22^28, 
a.  Overhead  expenses,  22^2(^. 
"b,  J}isoQunt  en  securities  and  brokerage,  2B,  27, 
c,  PavemenJt  over  mains,  2S, 
VII,  ValuAtion  of  particular  lUnds  of  tangible  property,  2ih^4, 

a,  Property  not  used  or  useful,  29^^2, 

b,  Property  not  owned  by  utility,  33, 

c,  Property  paid  for  by  consumers,  34^-37, 

d,  Xiande,  38, 

e,  WortGing  capital,  39—44, 

VIII,  Valuation  of  particular  Idnds  of  intangible  property,  4&^ 
M. 

a.  CMng  wlue,  4S—49, 

1,  In  general,  45, 

2,  Plant  considered  as  going  concern,  46, 

3,  Early  losses  and  development  cost,  47-^9, 

b.  Franchises,  60,  SI, 

c.  Water  rights,  &2,  &3, 

I,  In  general, 

Nece0«ity  of  valuation  upon  application  for  emergency  relief,  see  Re- 
TUKS,  36. 

1.  Valuations  for  emergency  rate-making  purposes  must  neceff- 
sarilf  be  presented  from  a  practical  standpoint.  Be  Illinois  Northern 
UtiUties  Co.  (111.)  932. 

II.  Jurisdiction,  powers,  and  duties  of  Commission, 

"Bower  of  stat^  Oommfssion  to  make  physical  valuation  of  railroad  as 
limited  by  Federal  statute  giving  such  power  to  Interstate  Com- 
merce C<mimis8ion,  see  Commissiokb,  12. 

2.  The  Wisconsin  Commission  is  not  bound  in  its  estimate  of  the 
value  of  utility  property  by  eoncluaiona  reached  in  a  court  action  prior 
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to  the  statute  authorizing  the  Ck>mmi88ion  to  fix  rates.   Milwaukee  Btoe> 

trio  B.  &  Light  Co.  y.  Railroad  Commission  (Wi&)  283. 

Ill,  Am)ertainmen4  of  vmiue  or  ^9^$. 

a.  Of  value  for  irate  makino* 

Annotation  on  ascertainment  of  value  or  cost,  p.  209. 
Annotation  on' junk  value  as  measure  of  fair  value,  p.  210. 
Discussion  of  necessity  of  valuation  as  a  basis  of  rate-making,  p. 
141. 

Jf.  In  general, 

3.  In  a  valuation  for  rate  making  the  IlUnois  ODmmissioii  foHowa 
the  principle  that  fair  value  is  determined  by  tiie  exercise  of  a  reason- 
able judgment  having  its  basis  in  a  proper  consideration  of  all  relevant 
facts.    Re  Champaign  &  U.  Water  Co.  (111.)  798. 

4.  The  reproduction  cost  of  utility  property,  either  as  ef  a  given 
date  or  representing  an  average  of  the  oonditionB  upon  several  dates, 
is  material  on  the  question  of  value  for  rate  making,  as  is  the  aetual 
cost  of  the  property  at  the  date  of  its  ins^Uation.  Re  Illinois  Northern 
Utilities  Co.   (111.)   932. 

6.  Actual  cost  and  cost  of  reproduction  are  merely  items  of  evi- 
dence to  be  considered  in  reaching  a  conclusion  as  to  fair  reasonable 
value  for  rate  making.  Re  Bluffton  Municipal  Light  &  Waterworks 
<Iiid.)  117. 

6.  Among  the  factors  to  be  considered  in  arriving  at  the  cost  and 
value  of  utility  property  are  the  original  eost  of  oonstruetion,  th« 
amount  expended  in  permanent  improvements,  and  the  amount  of  bonds 
and  stocks  issued  and  the  mortgage  value  thereof.  Re  Champaign  &  U. 
Water  Co.  (111.)  798. 

2,  Amount  of  securities  iseued* 

Annotation  on  outstanding  securities  as  measure  of  value,  p.  209. 
See  also  supra,  6. 

7.  The  facts  that  a  utility  has  excessively  bonded  its  property  and 
watered  its  stock  are  immaterial  in  an  application  for  an  increase  in 
rates,  where  the  Commission  has  fixed  the  value  of  the  company's  prop- 
erty without  reference  to  the  amount  of  security  issues.  Re  West  Vir* 
ginia  Traction  &  Electric  Co.  (W.  Va.)  95. 

8*  Value  of  securities  as  meaeure* 

8.  The  market  value  oi  the  secorities  of  a  utility  furnish  little,  if 
any,  basis  for  a  determination  of  the  fair  value  of  its  property,  where 
there  is  no  clear  evidence  before  the  Commission  respecting  such  mar- 
ket value,  and  where  such  value  may  have  been  affected  by  the  inability 
of  the  utility  to  earn  a  sufficient  return  upon  its  investment.  West* 
minster  v.  Consolidated  Tviblic  Utilities  Co.  (Md.)  606.  « 
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#.  TaoBoUan  wUue  a«  measure. 

9.  A  statement  of  the  value  of  utility  property  for  taxation  pur- 
poses will  receive  consideration  as  a  statement  of  the  value  of  the  prop- 
erty for  the  purposes  therein  indicated,  although  the  Commission  is 
without  jurisdiction  with  respect  to  the  fixing  of  values  for  taxation 
purposes.    Re  Quincy  R.  Co.  (111.)  391. 

S,  Sale  price  as  measure. 

Annotation  on  sale  price  as  measure  of  value,  p.  210. 

10.  Values  which  may  be  •  reasonable  for  purchase  and  sale  may 
differ  radically  from  values  which  may  be  reasonable  for  rate  making. 
Re  Illinois  Northern  Utilities  Co.  (111.)  932. 

11.  In  fixing  a  rate  base,  a  Commission  is  not  bound  to  allow 
amounts  paid  by  the  utility  company  in  purchasing 'its  property,  since 
such  amounts  do  not  necessarily  represent  fair  or  actual  values.  Mil- 
waukee Electric  R.  &  light  Co.  v.  Railroad  Commission   (Wis.)   223. 

O.  Boole  value  as  measure, 

12.  The  fact  that  the  amounts  actually  spent  in  the  development  of 
a  physical  operating  property  should  receive  most  serious  oonsideration 
in  a  rate  investigation  does  not  require  the  Commission  to  accept  the 
records  of  the  company  in  respect  thereto  without  question  and  adjust- 
ment.   Re  Illinois  Northern  Utilities  Co.  (111.)  932. 

7.  Comparison  toiih  values  of  other  plants, 

13.  In  a  telephone  rate  proceeding  in  which  no  inventory  of  the 
property  was  made,  the  Missouri  Commission  in  reaching  its  conclusion 
took  into  consideration,  upon  a  comparative  basis,  the  valuation  of 
other  telephone  properties  which  had  been  made  by  the  engineers  of  the 
Commission.    Re  Capital  Teleph.  Co.  (Mo.)  592. 

h.  Unit  prices. 

Annotation  on  use  of  average  prices,  p.  210. 

14.  In  determining  the  value  of  a  water  plant  for  rate  making,  nor* 
mal  pre-war  prices  over  an  average  of  five  years  for  all  construction 
prices  prior  to  1916  were  used,  the  normal  unit  prices  being  increased 
1^  a  20  per  sent  in  determining  the  cost  of  certain  constmetion  in  1910, 
and  70  per  cent  in  appraising  the  work  done  in  1918.  Westminster  ▼. 
Consolidated  Public  Utilities  Co.  (Md.)  506. 

IV,  Oonsideration  of  accrued  depredation, 

16.  Equity  to  the  consumers  and  to  the  utility  requires  a  reason- 
able deduction  from  cost  new  for  accrued  physical  and  functional  depre- 
ciation in  a  valuation  for  rate  making.  Re  Champaign  k  U.  Water  Co. 
(ni.)  798. 
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16.  Accrued  depreciation  should  not  be  deducted  from  the  value  of 
utility  property  for  rate  making  where  the  net  earnings  have  not  been 
sufficient  to  provide  for  it  together  with  a  fair  return.  Re  Bedford  Qas 
Co,  (N.  J.)  707. 

17.  In  the  absence  of  records  from  which  the  original  cost  of  utility 
property  may  be  determined,  a  Commission  is  not  justified  in  fixing 
the  rate  base  at  the  depreciated  value  of  the  property  or  as  what  is 
designated  by  statute  as  the  cost  of  reproducing  the  property  in  its 
present  condition,  .where  it  appears  that  no  depreciation  has  ever  been 
earned.    Public  Service  Commission  v.  Kelso  Water  Co.  (Wash.)  206. 

F«  Items  and  expenses  chargeaMe  to  capital, 

18.  The  cost  of  paving  laid  by  a  street  railway  company  around 
special  work  should  be  included  in  the  value  of  the  company's  property 
in  a  valuation  for  rate  making.    Re  Tri-City  R.  Co.  (111.)  836. 

10.  An  allowance  for  tools  for  construction  gangs  in  addition  to 
tools  found  on  hand  at  the  date  of  the  valuation  of  a  street  railway  com- 
pany's property  should  not  be  allowed  in  a  valuation  for  rate  making, 
the  cost  of  all  roadway  tools  worn  out  in  construction  being  properly  re- 
flected in  the  cost  of  grading.    Re  Tri-City  R.  Co.  (III.)   836. 

20.  An  ill-advised  investment  in  an  extension  of  a  railway  line  was 
excluded  in  a  valuation  of  its  property  for  the  purpose  of  determining 
the  reasonableness  of  rates  on  a  different  porUon  of  Che  line.  Be  West 
Virginia  Traction  &  Electric  Co.  <W.  Va.)  96. 

21.  In  the  valuation  of  a  street  railway  company's  property  for 
rate  making,  the  amount  of  a  forfeit  paid  to  a  city  for  failure  to  con- 
struct an  interurban  line  to  a  specified  place  was  rejected.  Be  Tri-City 
B.  Co.  (111.)  836. 

F/.  yonphysical  elements  affecting  vaUte, 

a.  Overhead  expenses. 

Annotation  on  allowance  of  overhead  expenses,  p.  208. 

22.  Moneys  expended  for  organization  purposes  is  a  proper  capital 
charge  in  a  valuation  for  rate  making.  Re  Illinois  Northern  Utilities 
Co.  (111.)  932. 

23.  No  allowance  was  made  for  engineering,  superintendence,  inter- 
est during  construction,  taxes,  contingencies^  etc.,  in  valuing  a  municipal 
waterworks  for  rate  making  in  the  absence  of  evidenoe  of  expenditures 
covering  these  items.  Re  Bluffton  Municipal  Light  &  Waterworks  (Ind.) 
117. 

24.  An  allowance  of  16  per  cent  was  made  for  the  usual  overhead 
items  in  a  valuation  for  rate  making,  tiiis  being  held  to  be  a  reasonable, 
although  conservative,  estimate  of  the  expense  actually  incurred,  giving 
consideration  to  the  methods  of  inventory  and  valuation  which  were 
employed.    Re  Illinois  Northern  Utilities  Co.  (111.)  032. 

25.  In  valuing  a  water  plant  for  rate  making,  an  allowance  of  elight- 
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\j  more  than  18  per  cent  was  made  for  overhead  expenses.    WestminB* 

ter  V.  Consolidated  Public  Utilities  Co.  (Md.)  606. 

b.  Discount  an  securities  €md  broTcerage. 

26.  The  amount  of  bond  discoimt  should  not  be  included  in  the  cost 
of  a  utility  plant.     Re  Monmouth  County  Water  Co.    (N.   J.)    747. 

27.  Bond  discounts  should  be  eliminated  from  the  capital  account  in 
a  valuation  for  rate  making,  but  may  properly  be  considered  as  an  in- 
terest charge  in  fixing  a  reasonable  rate  of  return.  Be  Champaign  A  U. 
Water  Co.  (111.)  798. 

c.  Pavement  over  mains. 

Annotation  on  allowance  for  paving  over  mains,  p.  215. 

28.  It  is  improper  to  include  the  cost  of  paving  over  water  mains 
in  determining  the  cost  of  reproduction  of  a  water  company's  property 
for  rate  making  if  the  pavement  was  not  actually  disturbed  at  the  time 
the  mains  were  laid.    He  Champaign  &  U.  Water  Co.  (111.)  798. 

VII,  Valuation  of  particular  lUnds  of  tangible  property. 

Annotation. OB  allowaace  lor  properties  paid  for  out  of  earnings,  p. 
217. 

Discussion  of  cost  of  steam-heating  system  per  square*  foot  of  ra- 
diation, p.  977. 

Table  showing  the  per  station  valuation  of  various  telephone  plants 
in  Missouri,  p.  597. 

Table  of  comparative  values  of  water  utilities  in  different  cities, 
p.  607. 

Table  showing  per  capita  values  of  water  utilities  in  different  cities, 
p.  607. 

Table  showing  comparative  reproduction  cost  of  utilities  in  differ- 
ent  cities,  p.  608. 

Table  showing  investment  per  consumer  in  fourteen  Maryland  wa* 
ter  companies,  p.  531. 

a.  Property  not  used  or  useful. 

Annotation  on  allowance  for  property  not  in  use,  p.  216. 

Discussion  of  treatment  of  property  rendered  useless  by  progress 
of  the  art^  p.  397. 

Statement  that  principle  underlying  the  division  of  benefits  from 
progress  of  the  art  as  between  the  utility  and  the  patrons  is  comparable 
with  principle  underlying  patent  laws,  p.  398. 

29.  In  valuing  water  power  for  rate  making,  the  Illinois  Commis- 
sion considered  as  used  and  useful  only  those  portions  of  water  powers 
which  were  devoted  to  actual  operation  in  the  public  service.  Re 
Illinois  Northern  UtiliUes  Co.  (111.)  932. 

30.  Land  owned  by  a  street  railway  company  but  not  used  for  street 
railway  purposes,  and  not  likely  to  be  used  or  useful  for  aueh  purposes 
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in  the  future,  should  not  be  included  in  the  Inyentory  of  the  company's 

property  in  a  valuation  for  rate  making.    Be  Tri-City  R.  Oo.   (IlL) 

836. 

31.  The  entire  value  of  27  acres  of  land  should  not  be  allowed  in 
the  valuation  of  the  property  of  a  warehouse  company  which  operates 
but  four  warehouses^  although  the  warehouses  are  widely  separated 
from  each  other  on  the  tract  for  the  purpose  of  reducing  the  fire  haz- 
ards.   Be  Lathrop  Hay  Co.   (Cal.)   239. 

32.  In  the  valuation  of  the  property  of  an  electric  company,  consid* 
eration  must  be  given  to  a  steam  generating  plant  rendered  more  or 
less  obsolete  by  the  construction  of  a  transmission  line  through  which 
current  may  be  received  from  a  hydroelectric  plant.  Be  Quincy  B.  Cob 
(111.)  391. 

ft.  Property  not  owned  fey  utUUy. 

Annotation  on  allowance  for  property  not  owned,  p.  217. 

33.  The  value  of  facilities  owned  by  a  city  can  properly  form  no 
portion  of  the  rate-making  value  of  a  water  company's  property.  Be 
Champaign  A  U.  Water  Co.  (IlL)  798. 

o.  Property  paid  for  liy  eoneumere* 

34.  Servipe  pipes  paid  for  by  consumers  should  not  be  included  In 
the  valuation  of  a  water  company's  property  for  rate  making.  Be  Bluff- 
ton  Municipal  Light  &  Waterworks  (Ind.)  117. 

35.  Service  pipes  not  paid  for  by  a  water  company  should  not  be 
included  in  the  valuation  of  its  property  for  rate  making.  Be  Mon- 
mouth County  Water  Co.  (N.  J.)  747. 

38.  The  value  of  service  connections  laid  at  the  expense  of  consum- 
ers should  not  be  included  in  an  estimate  of  the  cost  of  reproduction  of 
a  water  company's  property  for  rate  making.  Be  Champaign  &  U.  Wa- 
ter Co.  (111.)  798. 

37.  That  part  of  the  cost  of  installation  of  wrought-iron  mains, 
valves,  and  boxes,  paid  for  by  consumers,  should  not  be  included  in  an 
estimate  of  the  cost  of  reproduction  of  a  water  company's  property  for 
rate  making.    Be  Champaign  &  U.  Water  Co.  (111.)  798. 

d*  Lands. 

Annotation  on  valuation  of  lands,  p.  219. 

38.  The  Illinois  Commission  in  valuing  land  for  rate  ma^lHwg  does 
not  give  consideration  to  original  cost  only,  but  gives  wei^t  to  the 
present  value  of  the  land,  and  considers  values  of  adjacent  lands  of 
like  character  in  making  its  determination.  Be  Tri-City  B.  Ga  (HL) 
830. 

e.  Working  capital. 

Annotation  on  allowance  for  working  capital,  p.  217. 
Definition  of  working  capital,  p.  521. 
89.  It  ia  mtial  to  allow  as  floating  or  working  capital^  eai^  aflseto 
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equal  to  two  months'  revenue,  in  addition  to  materials  and  Quppliee, 

Consumers  of  Gas  y.  Central  Hudson  Gas  &  £.  Co.  (N.  Y.)  294. 

40.  Money  held  in  a  sinking  fund  not  being  employed  for  the  public 
convenience,  but  for  the  eeanvenience  of  the  company's  bondholders, 
should  not  be  considered  ^in  determining  the  reasonable  amount  of  work- 
ing capital.    Re  Champaign  &  U.  Water  Co.  (III.)  798. 

41.  An  allowance  of  $17,000  was  made  for  working  capital  of  a 
street  railway  company  in  a  valuation  for  rate  making  in  a  case  in 
which  the  total  fair  value,  including  working  capital  and  supplies,  was 
found  to  be  $2,900,000.     Re  Tri-City  R.  Co.   (111.)   836. 

42.  An  allowance  of  $45,000  was  made  for  materials  and  supplies 
in  the  valuation  of  the  property  of  a  street  railway  company  for  rate 
making,  in  a  case  in  which  the  total  fair  value  of  the  company's  prop- 
erty, including  working  capital,  materials,  and  supplies,  was  found 
to  be  $2,900,000.    Re  Tri-City  R.  Co.  (III.)  836. 

43.  In  determining  the  reasonableness  of  water  rates,  an  allowance 
of  $2,900  was  made  for  working  capital  of  a  company  whose  plant  was 
valued  at  $185,000.  Westminster  v.  Consolidated  Public  Utilities  Co. 
(Md.)    506. 

44.  An  allowance  of  $10,000  was  made  for  working  capital  of  a  wa- 
ter company  the  depreciated  value  of  whose  property  used  and  useful  in 
public  service  was  fixed  at  $447,427.52.  Re  Monmouth  County  Water 
Co.  (N.  J.)  747. 

VIII.  Valtiation  of  particular  Icinds  of  intangible  property, 

* 

a.  Ooing  value. 
Annotation  on  allowance  for  going  value,  p.  219. 

1,  in  general. 

45.  In  a  valuation  for  rate  making  an  allowance  of  3  per  cent  upon 
the  depreciated  value  of  a  water  plant  was  made  for  going  value.  West- 
minster V.  Consolidated  Public  Utilities  Co.  (Md.)  506. 

2.  Plant  oonsi^^ered  as  going  ooneem* 

^  46.  In  fixing  the  fair  rate-making  value  of  public  utility  property, 
the  Illinois  Commission  considered  that  there  is  an  element  of  value 
in  an  assembled  and  established  plant  doing  business  and  earning 
money,  although  the  evidence  did  not  justify  a  separate  allowance  for 
going  value.    Re  Champaign  &  U.  Water  Co.  (III.)  798. 

8.  Early  losses  and  development  cost. 

47.  Going  value  cannot  be  ascertained  by  assuming  a  fair  return  to 
the  stockholders  of  a  specified  percentage  on  the  outstanding  stock  dur- 
ing the  years  in  which  the  stockholders  received  no  dividends,  where 
the  loss  of  dividends  was  due  to  a  ruinous  competition.  Westminster 
V.  Consolidated  Public  Utilities  Co.  (Md.)  506. 

48.  In  eetimaiing  early  loflees  lor  tiie  pnrpoM  of  dettrmining  the  cost 
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of  developing  business,  the  actual  depreciation  whicli  has  been  made  good 

should  be  deducted.    Re  Monmouth  County  Water  Co.  (N.  J.)  747. 

49.  In  estimating  the  cost  of  developing  a  utility  busiiieas,  the  com- 
pany cannot,  after  a  long  period  of  operation  under  a  franchise  con- 
tract, expect  to  make  up  all  of  the  losses  due  to  what  may  have  been 
a  poor  bargain.    He  Monmouth  County  Water  Co.  (N.  J.)  747. 

I».  Franchises, 

Annotation  on  valuation  of  franchises,  p.  222. 

50.  An  allowance  for  franchise  cost  in  a  valuation  for  rate  making 
cannot  be  based  on  an  assumed  cost  per  inhabitant  of  the  territory 
served.    Re  Illinois  Northern  Utilities  Co.  (111.)  932. 

51.  The  amount  to  be  allowed  as  franchise  cost  in  a  valuation  for 
rate  making  should  not  be  fixed  at  the  accumulated  amount  of  service 
fiu-nished  free  of  charge  in  conformity  with  the  franchise  requiranents, 
where  this  amount  has  already  been  properly  charged  to  operation.  Be 
Illinois  Northern  Utilities  Co.  (111.)  932. 

c.  Water  rights* 

52.  Neither  a  water  power  valuation  upon  the  basis  of  the  capital- 
ized saving  over  the  equivalent  cost  of  steam  generated  power,  upon  the 
basis  of  the  opinions  of  residents  as  to  value,  nor  upon  the  basis  of  rent- 
als, is  to  be  accepted  as  an  absolute  guide  in  ascertaining  the  rate  base. 
Re  Illinois  Northern  Utilities  Co.   (lU.)  932. 

53.  No  allowance  was  made  in  the  valuation  of  a  water  plant  for 
rate  making  for  water  diversion  rights,  rights  of  way,  ete.,  wkere  no 
attempt  was  made  to  establish  either  the  original  cost  or  the  present 
value  thereof,  and  the  rights  appeared  to  be  of  a  very  indefinite  nature 
and  their  value  a  matter  of  conjecture,  Westminster  v.  Consolidated 
Public  Utilities  Co.  (Md.)  606. 

VALUE. 

Apportionment  of,  see  ApPOBTiOiNHiai^. 

Relationship  of  stock,  bonds,  and  value  of  property  required  under 

Indiana  statute,  see  Security  Issues,  8. 
Comparison  of,  see  Valuation,  13. 

VAI.UE  OF  9EBVI0E. 

As  factor  to  be  considered  in  fixing  reasonableness  of  return^  tee 
RETUilif,  22,  23. 

VAI.VES. 

As  part  of  servioe  connection,  see  Sebvioe  CoNifEonoiVB. 

VElflTE, 

Of  suit  agaimi  t^oitmaster  Qeneral,  see  tRnmasaw,  8* 
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VIBOINIA. 

Power  of  Virginia  cities  to  make  binding  rate  contract,  see  Ck>N- 

STiTunoNAL  Law,  14,  15. 
Power  of  municipalities  under  Virginia  Constitution  and  statutes  to 

make  binding  franchise  contract  as  to  rates,  see  Rates,  15. 

WAGES. 

Inqrease  in  rates  not  to  be  based  on  prospectiye  wage  increases, 
where  such  wage  increase  is  made  contingent  upon  increase  in 
rates,  see  Retubn,  13. 

Standardization  of  wages,  see  Retubn,  14. 

Wage  increase  conditioned  on  future  increase  in  rates  as  against 
public  policy,  see  Retubn,  10. 

Refusal  of  New  York  Commission  to  grant  request  of  the  United 
States  Railroad  Administration  to  discontinue  agency  station 
because  of  expense  where  wages  hare  been  voluntarily  and  un- 
reasonably increased,  see  Sebvigb,  33. 

WAIVER. 

Waiver  of  deposit  for  extension  of  service  to  consumers  purchasing 
bonds  as  discriminatory,  see  Discbimination,  11. 

WAB. 

No  allowance  for  war  prices  in  computing  depreciation,  see  Depbe- 
OIATIOW,  4. 

Consideration  of  war  conditions  and  emergency  relief  in  fixing  rea- 
sonableness of  return,  see  Retubn,  32-38. 

Increase  in  operating  expenses  through  award  of  a  War  Labor  Board 
and  other  war  costs,  resulting  in  receivership  and  destruction  of 
credit  as  constituting  emergency  entitling  utility  to  increase  in 
rates,  see  Retubn,  33. 
^     Public  utilities  to  bear  part  of  war  burden,  see  Return,  34,  35. 

Street  railways  not  to  recoup  war  losses  during  reconstruction 
period,  see  Rettubk,  37. 

Refusal  of  New  York  Commission  to  grant  request  of  the  United 
States  Railroad  Administration  to  discontinue  agency  station 
because  of  expense  where  wages  have  been  voluntarily  and  un- 
reasonably increased,  see  SisviCB,  83. 

WABCHOUSES. 

Accounting  for  warehouse  company,  see  Accounting,  1. 
CoBsideration  of  surplus  lands  owned  by  warehouse  company,  see 
Valuation,  31. 

WAB  ULBOn  BOARD. 

Increase  in  operating  expenses  through  award  of  War  Labor  Board 
and  other  war  costs,  resulting  in  receivership  and  destruction 
of  credit  as  constituting  emergency  entitling  utility  to  increase 
in  rates,  see  Retubn,  33. 
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WASH  HOUSES. 

Power  of  Indiana  CommiMion  to  require  ooal  company  to  miUntain 
wash  houses,  see  Couuisaioisa,  2. 

WASHIirOTOK. 

Jurisdiction  of  Commission  to  proceed  on  its  own  motion  with  rate 

hearing,  see  Pbogedube,  2. 
Power  of  Commission  to  increase  rates  over  amount  in  proposed 

schedule,  see  Hatbs^  6. 

WATEB. 

Annotation  on  apportionment  in  case  of  water  companies,  p.  130. 
,    Annotation  on  service  by  water  company,  p.  293. 

Apportionment  in  case  oi  water  company^  see  Apportionmeht,  4, 

6. 
Apportionment  of  operating  expenses  of  utility  operating  electric 

and  water  departments,  see  AppdmozTiCKNT,  8,  9. 
Necessity  for  certificate  of  convenience  for  transmission  line  to  con* 

vey  power  from  ice  plant  to  water  plant,  see  Cebtoocateb  or 

Convenience  and  Necebsitt,  3. 
Jurisdiction  of  Arizona  Commission  to  compel  water  company  to 

purchase  system  of  another  company,  see  Conbolioation,  2. 
Power  of  California  Commission  to  change  rates  to  be  paid  far 

water  by  railroad  company,  see  tioNSTiruTiONAi.  Law,  7. 
Rate  of  depreciation  of  water  plant,  see  Depreciation,  11,  12. 
Exchange  of  water  service  for  elecl^ic  service  as  discriminatory,  see 

DlBCBOilNAnON,  13,  14. 
Contract  to  furnish  water  to  railroad  free  in  consideration  of  grant 

of  right  of  way  as  discriminatory,  see  Disgbimination,  15. 
Decrease  in  rates  of  water  company  in  competition  with  municipal 

plant,  see  Monopolt  and  Competition,  3. 
Inhabitants  of  one  city  obtaining  water  from  another  in  consid- 
eration of  grant  of  right  of  way,  see  Municipal  Plantb,  3,  4. 
Land  company  selling  water  as  public  utility,  see  PuBUO  Utiuties, 

1. 
Mutual  watw  company  as  public  utility,  see  Pctblic  Utxuties,  2. 
Rates  for,  see  Rates,  &6-59. 

Rates  for  water  for  street  sprinkling,  see  Rates,  57. 
Rates  for  water  for  automobile  purposes,  see  Rates,  58,  59. 
Town  and  outside  consiuners  not  to  be  segregated  in  proceeding  to 

determine  reasonableness  of  water  rates,  see  Retubn,  27* 
Reasonableness  of  return  of  water  company,  see  Retubn,  46-49. 
Right  of  company  to  serve  water  outside  of  corporate  limits  of  town, 

see  Service,  1. 
Utility  to  bring  service  pipe  to  curb,  see  8amu3mt  19* 
Water  company  directed  to  make  service  connections  with  applicant, 

see  Sebviob,  51. 
Extension  of  service  of  municipal  water  plants  see^  Service,  62. 
Purity  of  water  supply,  see  Sebviob^  53. 
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WATER— co»twM*««. 

No  allowance  for  overhead  expenses  for  municipal  water  plant  in 

absence  of  evidence  thereof,  see  Valuation,  23. 
Allowance  for  overhead  expenses  of  water  company,  see  Valuation, 

26. 
Consideration  of  water  mains  owned  by  city  in  valuing  property  of 

water  company,  see  Valuation,  33. 
Allowance  for  working  capital  of  water  company,  see  Valuation, 

43,  44. 

Annotation  on  water  rates,  p.  632. 

WATERS   AND   WATER  RIGHTS. 

Valuation  of  water  rights,  see  Valuation,  52,  53. 

WEAR  AND  TEAR. 

As  an  element  of  depreciation,  see  Depbeciation,  2. 

WEST   VIRGINIA. 

Power  of  Commission  to  change  contract  rates,  see  Covstixutioval 
Law,  11 

WHAT  THE  TRAFFIC  WIIX  BEAR. 

As  factor  to  be  considered  in  fixing  rates,  p.  624. 

WINTER  SERVICE. 

Abandonment  of  street  railway  branch  line  service  during  winter, 
see  Service,  37. 

WIRES  AND  CABLES. 

Necessity  for  certificate  of  convenience  for  transmission  line  to 
convey  power  from  ice  plant  to  water  plant,  see  Cebtifioatbs 
OF  Convenience  and  Necessity,  3. 

Cutting  of  telephone  wires  by  repairmen,  see  Sebvioe,  42. 

Cutting  of  telephone  lines  as  change  of  facilities,  see  Service,  43. 

Valuation  of  steam  generating  plant  rendered  obsolescent  by  oon- 
struction  of  transmission  line,  see  Valuation,  32. 

WIRING. 

Jiurisdiction  of  Illinois  Commission  witli  respect  to  wiring  of  houses 
by  electric  company,  see  Commissions,  3. 

WISCONSIN. 

Necessity  of  certificate  of  convenience  in  Wisconsin  for  extension 
into  city  where  utility  is  already  operating  under  local  con- 
sent, see  Ceritfigates  of  Oonveniencb  and  Nbcessitt,  1. 

Definition  of  yard  limits  within  meaning  of  Wisconsin  statute,  see 
Railroads,  1. 

What  constitutes  depot  grounds,  see  Rahboaos,  2. 
P.V.R.1919E.  75 
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WISC50NSIN— conttwuetf. 

Unauthorized  increase  in  switching  rates  of  another  company  as 
ground  for  increase  in  rates  of  rural  telephone  company  operat- 
ing no  exchange,  see  Rates,  17. 

What  constitutes  reasonable  rate  in  Wisconsin,  see  Retubn,  16. 

Wisconsin  Commission  not  bound  by  value  of  property  fixed  in  judg- 
ment of  the  court  prior  to  statute  creating  the  CommissioB, 
see  Valuation,  2. 

WORKING  CAPITAL. 

Consideration  of  working  capital  in  valuation  proceeding,  see  Val- 
uation, 39-44. 

Annotation  on  allowance  for  working  capital,  p.  217. 

YARDS. 

Definition  of  yard  limits  within  meaning  of  Wisconsin  statute,  see 
Railboads,  1. 

ZONES. 

Zone  rate  on  street  railway^  aee  Bates,  61* 
P.UJt.l919E. 
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